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Preface 


This volume updates New Mexico Statutes Annotated, 1978 Compilation (NMSA 1978), through 
the legislation enacted at the Third Special Session of the 55th Legislature (2022 (8rd S.S.)). All 
permanent, general laws have been compiled. Other laws, such as applicability and severability 
clauses, have been noted in the annotations in the NMSA 1978 and published in the official Ses- 
sion Laws. Appropriations and bond authorizations, which are not compiled in the NMSA 1978, 
are also published in the official Session Laws. 

The effect of amendments to the NMSA 1978 are given in brief form in a note following the 
amended section. The effective date of amendments and new laws compiled in the NMSA 1978 
appears in a note following each section. For a listing of the placement of each section of the 2022 
Session Laws, see the Tables of Disposition of Laws on NMOneSource.com. 

Laws enacted without a specific effective date, or without an emergency clause, take effect pur- 
suant to N.M. Const., Article IV, § 23 ninety (90) days after adjournment of the legislature. The 
effective date of the 2022 laws that took effect pursuant to Article IV, § 23 is May 18, 2022. 

Legislation that was compiled, but had not taken effect at the time that the 2022 laws were 
printed, appears in italics to call attention to its postponed effectiveness. The effective date of 
these sections with postponed effective dates may be found in parentheses in the section headings. 
Sections that have been repealed by the legislature with an effective date after October, 2022 are 
published with the repeal dates in the heading at the beginning of the sections. 
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CHAPTER 16 
| Parks, Recreation and Fairs 


Art. 
1. Outdoor Recreation Resources, 16-1-1 to 16-1-4 
2. State Parks Division, 16-2-1 to 16-2-33 
3. State Trails System, 16-3-1 to 16-3-9 
4. El Rio Chama Scenic and Pastoral River and Rio Grande Yaltey,8 State Park, 16- Al 
to 16-4-17 
5. Cumbres and Toltec Scenic Railioad) 16-5-1 to 16-5-13 
6. State and County Fairs, 16-6-1 to 16-6-32 


ARTICLE i 


Outdoor Retreatioi’ Resources 


Sec. Sec. 
16-1-1. Short title. _. 16-1-3. Administration; state-federal-local cost sharing 
16-1-2. State supplemental fund. formula; limitations. 


16-1-4.. Outdoor recreation plan. 


16-1-1. Short title. 
This act [16-1-1 through 16-1-3 NMSA 197 8] may be cited as the "Outdoor Recreation Act.” 


History: 1953 Comp., § 4-9B-1, enacted by Laws 
1973, ch. 388, § 1. 


16-1-2. State supplemental fund. 


There is hereby established the "state supplemental land and water conservation fund" in the 
office of the state treasurer. 


History: 1953 Comp., § 4-9B-2, enacted by Laws 
1973, ch, 388, § 2. 


16-1-3. Administration; state-federal-local cost sharing formula; | 
limitations. 


A. The energy, minerals and natural resources department shall administer the state supple- 
mental land and water conservation fund and shall process all applications for grants from the state 
supplemental land and water conservation fund. Funds from the state supplemental land and water 
conservation fund shall be made available only upon the condition that the proceeds are matched 
by federal funds and other funds on the following basis: at least fifty percent federal funds, not more 
than twenty-five percent state funds and the remainder by funds of political subdivisions. 

B. Incorporated municipalities with a population of less than fifteen thousand persons ac- 
cording to the latest federal decennial census or counties sponsoring projects of unincorporated 
communities, including but not limited to Indian communities, shall be entitled to receive funds 
from the state supplemental land and water conservation fund’as prescribed and approved by 
the recreation priorities committee. Projects proposed must be in accordance with provisions 
of the Land and Water Conservation Fund Act of 1965, U.S.C. Section 460, and the regulations 
contained in the United States department of the interior, bureau of outdoor recreation and 
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16-1-4 PARKS, RECREATION AND FAIRS 16-1-4 


grants-in-aid manual. Funds shall be made available from the state supplemental land and wa- 
ter conservation fund only in the event that the United States department of the interior pro- 
vides fifty percent of the project cost. State funds shall be made available for expenditure by the 
applicant political subdivision once the project is approved by the United States department of 
the interior and the applicant demonstrates the availability and source of funds required for its 
share in the total project cost. 


History: 1953 Comp., § 4-9B-3, enacted by Laws ~The 1987 amendment, effective July 1, 1987, in 


1978, ch. 8388, § 3; 1977, ch. 254, § 40; 1987, ch. 234, Subsection A; inserted “energy, minerals and" preceding 

§ 10. "natural resources" at the beginning; and, in Subsection 
Cross references, — For provisions of the Federal B,.in the second sentence deleted "bureau of outdoor rec- 

Land and Water Conservation Fund Act of 1965, see 16 reation of the" preceding "United States department of 

U.S.C. §§ 460d, 4601-4 to 4601-11 and note to 23 U.S.C, the interior." :“s 

§ 120, ; 


16-1-4, Outdoor recreation plan. 


The energy, minerals and natural resources department shall prepare, maintain and keep up 
to date a comprehensive plan-for the development of the outdoor recreation resources of the state 
and may apply to any appropriate agency or officer of the United States for participation in or the 
receipt of aid from any federal program respecting outdoor recreation and enter into contracts 
and agreements with the United States or any appropriate agency thereof, keep financial or other 
records relating thereto and furnish to appropriate officials and agencies of the United States such 
reports and information as may be reasonably necessary to enable the officials and aes to 
perform their duties under such programs. 


History: 1953 Comp., § 4-9B-3.1, enacted by Laws The 1987 amendment, effective July 1, 1987, inserted 
1977, ch, 254, § 41; 1987, ch.,.234, § 11. "energy, minerals and" preceding "natural resources" near 
the beginning of the section. 


ARTICLE 2 


State Parks Division 


Sec. Sec. 
16-2-1. Repealed. 16-2-16. Procedure for transfer of park lands or recre- 
16-2-2. State parks advisory board created; membership; ational areas to state agencies, institu- 
compensation; duties. tions or public bodies. 
16-2-2.1. State park volunteers. 16-2-17. Repealed. 
16-2-3. Meaning of designations. 16-2-18. Acceptance of donations of money, equipment or 
16-2-4, Repealed. material. 
16-2-5. Director of division; qualifications, 16-2-19. State park and recreation revenues; source and 
16-2-6. Repealed. ' disbursement, 
16-2-7, Rules and regulations. 16-2-19.1. Motorboat fuel tax fund; peeradee 
16-2-7.1. Free state park passes to disabled veterans. 16-2-20. Short title. 
16-2-8. Repealed. 16-2-21. Purpose of act, 
16-2-9,. Concessions in parks; contracts; board of finance 16-2-22. Bonding authority. 
approval. 16-2-23. Form of bonds, 
16-2-9.1. State park passes; vendors. 16-2-24. Sale of bonds. 
16-2-10. Secretary and employees prohibited from having © - 16-2-25. Proceeds from sale of bonds. 
interest in. concessions, hid rte 16-2-26. Construction: 
16-2-11. Acquisition of lands for park and recreational 16-2-27. Tax exemptions. 
purposes; criteria. 16-2-28. Refunding. 
16-2-12. Acquisition of federal land for park and recre- 16-2-29. Security; retirement of bonds. © 
ational uses. 16-2-30. Police powers vested in director and state rks 
16-2-13. Title to park and recreational lands; acceptance, employees designated by the secretary, 
16-2-14, Prior donations and grants accepted and con- 16-2-31. Repealed. 
firmed; 16-2-32. Criminal offenses; penalty. 
16-2-15. Secretary's power to authorize inate of park 16-2-33. State parks division penalty assessment mis- 
lands, demeanors; definition; schedule of assess- 
16-2-15.1. Elephant Butte lake lease lot lands; release of ments, 


‘ lease with federal government. 
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16-2-1 STATE PARKS DIVISION 16-2-2.1 


16-2-1. Repealed. 


Repeals. — Laws. 1987, ch. 234, § 84 repealed 16-2-1 July 1, 1987, For creation of state park and recreation di- 
NMSA 1978, as amended by Laws 1977, ch. 254, § 11, re- vision of the energy, minerals and natural resources de- 
lating to the state park and recreation division, effective ‘partment, see 9-5A-8 NMSA 1978. 


16-2-2. State parks advisory board created; membership; compensation; 
duties. 


A. The "advisory board" to the state parks division of the energy, minerals and natural. re- 
sources department is created. It shall be composed of seven to eleven members appointed by the 
governor. 

B. The advisory board shall provide advice and make recommendations relating to the admin- 
istration of the state parks division. It shall advise on all matters of policy, regulations, the formu- 
lation of a comprehensive statewide recreation plan and such other matters as may be requested 
by the director of that division. 

C. The advisory board shall meet quarterly or at the call of the chairman. 

D. Each member of the advisory board shall annually elect a chairman and vice chairman from 
its membership. The director of the state parks division shall serve as the executive secretary of 
the board. 


History: 1978 Comp., § 16-2-2, enacted by Laws "state park and recreation" preceding "division" near 
1977, ch. 254, § 1138; 1987, ch. 234, § 12; 2005, ch. 228, the end of the first sentence and made.a minor language 
§ 1. change in the second sentence. 


The 2005. amendment, effective June 17, 2005, 


changed "advisory committee" to "advisory board". ANNOTATIONS 

The 1987 amendment, effective July 1, 1987, inserted Am. Jur. 2d, AL. R. and C.J.S8.r atce dn cag lhe State! z 
u" Mi u sb " . W A . re) i ie 
"advisory" preceding "committee ones. S each subsection; liability for sersonal t injuries from criminal attack in state 
in Subsections A and D, inserted "energy, minerals and park, 59 A.L.R.4th 1236. 


preceding "natural resources"; in Subsection B, inserted 


16-2-2.1. State sini volunteers. 


A. The state parks division of wee energy, minerals and natural resources department may 
develop a program to recruit, train and accept the services of volunteers who support programs 
administered by the division. Volunteers may; provide services for or in aid of interpretive func- 
tions, visitor services, conservation measures’and development or other activities in and related to 
state parks and other conservation and natural resource activities administered by the division. 
Volunteers shall comply with applicable rules and policies of the department and the division. 

B. A-volunteer shall not be deemed to be a state employee and shall not be subject to the provi- 
sions of law relating to state employment, including those relating to hours of work, rates of com- 
pensation, leave, unemployment compensation and state employee benefits. 

C. A volunteer traveling at the request of the state parks division may receive per diem and 
mileage pursuant to the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] as well as 
reimbursement for uniforms, supplies and equipment. used for the volunteer's work at the park; 
provided that the director of the division shall not authorize any reimbursement in excess of the 
value of services rendered to the division by the volunteer. 

D.,. A.volunteer may use state vehicles in the performance of division- related duties subject to 
‘those rules governing use of state vehicles by paid staff. A volunteer performing work under the 
terms of this section and who operates a state vehicle shall be treated for the purposes of insur- 
ability and tort claims liability as an employee of the state. 

E. A volunteer may use state computers in the performance of division-related duties, subject 
to those rules, policies and directives governing use of state computers by state employees. 


History: Laws 2005, ch. 39, § 1. IV, § 23, was effective June 17, 2005, 90 days after ad- 
Effective dates. — Laws 2005, ch, 39. contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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16-2-3 PARKS, RECREATION AND FAIRS 16-2-5 


16-2-3. Meaning of designations. 


Wherever in the laws of New Mexico, whether or not the statutes have been compiled in NMSA 
1978, reference is made to the "state park and recreation commission" or to the "commission", the. 
term shall mean the state park and recreation division [state parks division] of the energy, miner- 
als and natural resources department. As used in Chapter 16 NMSA 1978, Sage means the 
secretary of energy, minerals and natural resources. 


History: 1953 Comp., § 4-9-2, enacted by Laws Laws 1997, ch. 149, § 3 provided that the "state park 
1977, ch. 254, § 12; 1987, ch, 234, § 13. and recreation division" means the "state parks division". 
Repeals and reenactments. — Laws 1977, ch. 254, See 9-5A-6.1 NMSA 1978. . 
§ 12, repealed 4-9-2, 1953 Comp., relating to the appoint- The 1987 amendment, effective July 1, 1987, substi- 
ment and terms of the members of the state park and rec- tuted "1978" for "1953" near the middle of the first sen- 
reation commission, and enacted a new section. tence and near the end inserted "energy, minerals and" 
Bracketed material. — The bracketed material was preceding "natural resources," and, added the second sen- 
inserted by the compiler and is not part of the law. tence. 


16-2-4. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealeds 16-2-4 division, effective July 1, 1987. For present comparable 
NMSA 1978; as amended by Laws 1977, ch. 254, § 18, provisions, see 16-2-19 NMSA 1978. 
relating to the office of the state park and recreation 


16-2-5.. Director of division; qualifications. 


The director of the state park and recreation division [state parks division] of the energy, miner- 
als and natural resources department shall be qualified for that office if he has: 

A. education and practical field experience in the field of parks and recreation; and 

B. demonstrated administrative capabilities in parks management. 


History: Laws 1935, ch. 57, § 4; 1941 Comp., § 4-104; 12-I6C, 12-16D, 12-16E & 12-34, and being more particu- 
1953 Comp., § 4-9-4; Laws 1963, ch. 98, § 4; 1965, ch. larly described as follows, to wit: 
14, § 2; 1977, ch. 254, § 14; 1987, ch. 234, § 14. Beginning at a 1/2" iron rod set on the East line of the 
Bracketed material. — The bracketed material. was Picacho Drain for a corner of the tract herein described; 
inserted by the compiler and is not part of the law. whence meander corner No, 20 on the Mesilla Civil Col- 
Laws 1997, ch. 149, § 3 provided that the "state park ony Grant bears N.46 deg. 43'29"W., 4155.14 feet; 
and recreation division" means the "state parks division". Thence from the point of beginning and leaving said 
See 9-5A-6.1 NMSA 1978. Picacho Drain, N.58 deg.30'00"E., 597.65 feet to a 1/2" iron 
Cross references, — For appointment of director, see rod set for a corner of this tract; 
9-5A-6 NMSA 1978. Thence S,31 deg. 30'00"E., 424.07 feet to a 1/2" iron rod 
Temporary provisions, — Laws 2019, ch. 171, § 1, ef- set on the West line of a 60 foot wide road for a corner of 
fective April 2, 2019, provided: this tract and point of curvature; 
A. The legislature finds that: Thence along the West line of said 60 foot wide road the 
(1) the transfer of land and buildings of the Mesilla following courses and distances, around;the arc of a curve 
Valley Bosque state park by the commissioner of public to the left, having a radius of 1055.81 feet, through a cen- 
lands by quitclaim deed to the state game commission in tral angle of 42 deg. 21'00" and whose long cord bears N.20. 
June 2018 was without required legislative approval; deg. 00'18"E., 762.75 feet to a 1/2" iron rod set; 
(2) the land and buildings of the Mesilla- Valley Thence N01 deg. 08'54'"W., 1184.93 feet toa 1/2" iron 
Bosque state park are not in excess of the reasonable rod set a point of curvature; 
needs of the state parks division of the energy, minerals Thence around the are of a curve to the left, having a 
and natural resources department for use as a state park; radius of 1819.90 feet, through a central angle of 41 deg. 
and 03'48" and whose long cord bears N.21 deg. 39'44"W., 
(3) the provisions of Sections 13-6-3 and 17-4-3 1276.57 feet to a 1/2" iron rod set; 
NMSA 1978 shall not apply to the transfer of property re- Thence N.42 deg. 11'36"W., 1248. 73 feet to a 1/2" iron rod 
quired by Subsection B of this section. set for a corner of this tract; 
B._The state game commission shall return to the Thence N.19 deg. 05'52"W., 152. 96 feet to a 1/2" iron rod 
energy, minerals and natural resources department by set on the West line of the Rio Grande for the most North- 
quitclaim deed for use by the state parks division of the erly corner of this tract; 
department as a state park all land, buildings and inter- Thence along the West line of the Rio Grande the follow- 
ests in the following thirteen and thirty-nine hundredths | ing courses and distances, 8.42 deg. 11'36"E., 1389.48 feet 
acres, more or less, situated in Dona as county, New ~ to an I.B.C. Pipe found and point of curvature; 
Mexico, and described as follows: Thence around the arc of a curve to the right, having 
A tract of land situated within the Mesilla Civil Colony a radius of 1879.90 feet, an are length of 1347.26 feet, 
Grant in Sections 2 & 3, T.24S., R.JE., and ‘Section 34, through a central angle of 41 deg. 03'43" and whose long 
T.23S., R.JE., N.M.P.M. of the U.S.R.S, Surveys being chord bears S.21 deg, 39'42"E,, 1318.61 feet to an I.B.C 
US.R.S. Tracts Map 12-12, 12-18, 12-14, 12-15, 12-16A, Pipe found; 
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16-2-6 STATE PARKS DIVISION 16-2-8 


Thence S,01 deg.08'54"B,,.1184,91 feet to an I.B.C. Pipe - through a central angle of 10 deg: 33'44" and whose long 
found and point of curvature; chord bears N.36 deg. 46'52"W., 201.74 feet to a 1/2" iron 
Thence around the arc of a curve to the right, having a rod set; 
radius of 1115.81 feet, an arc length 1237.36 feet, through Thence -N.31 deg. 30'00"W., 158.85 feet to the point of 
a central angle of 63 deg. 32'14" and whose long chord bears beginning, containing 13.392 acres of land, more or less. 
8.30. deg. 35'57"W., 1174.93 feet to an I.B.C. Pipe found; C. The real property transferred pursuant to Subsec- 
Thence 8.62 deg. 21'12"W., 161,86 feet to a 1/2" iron rod tion B of this section shall be used to reestablish Mesilla 
set at the Southwest intersection of the Rio Grande and Valley Bosque state park as that park existed prior to the 
Picacho Drain for Southwest corner of this tract; transfer of the property by quitclaim deed of the commis- 
Thence along Kast line of the Picacho Drain the follow- sioner of public lands on June 18, 2018. 
ing courses and distances, N.41 deg. 30'00"W., 161.24 feet The 1987 amendment, effective July 1, 1987, rewrote 
to a 1/2" iron rod found and point of curvature; the section to the extent that a detailed.comparison is im- 
Thence around the arc of a curve to the right, having practicable. 


a radius of 1095.90 feet, an are length of 202.02 feet, 


16-2-6. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 16-2-6 division, effective July. 1, 1987. For present comparable 
NMSA 1978, as amended by Laws 1977, ch. 254, § 16, provisions, see 16-2-19 NMSA 1978, 
relating to purchases by the state park and recreation 


16-2-7. Rules and regulations. 


The secretary shall promulgate and adopt rules for each park as circumstances may demand 
to the end that each state park may be made as nearly self-supporting as possible. The secretary 
shall also adopt rules to regulate the construction and maintenance of boat docks for a lake that 
is a part of a state park. 


History: Laws 1935, ch. 57, § 7; 1941 Comp., § 4-107; The 1987 amendment, effective July 1,:1987, sub- 


1953 Comp., § 4-9-7; Laws 1963, ch. 98, § 7; 1977, ch. stituted "the secretary shall promulgate and adopt" for 
254, § 17; 1987, ch. 234, § 15; 1999, ch. 39, § 1. "the division shall issue and publish rules and regula- 

Cross references, — For watercraft regulatory laws, tions pertaining to and governing the development, 
administration and enforcement, see 66-12-1 NMSA 1978 maintenance, upkeep, management and use of state 
et seq. park and recreation areas and may prescribe different" 

The 1999 amendment, effective June 18, 1999, de- and deleted the former last sentence, which read "Ev- 
leted "and regulations" following "adopt rules", and added ery such rule or regulations shall be filed in accordance 


the last sentence. with the State Rules Act." 


16-2-7.1. Free state park passes to disabled veterans. 


A. ‘The state ‘parks division of the energy, minerals and natural resources department shall 
provide to a fifty percent or more disabled veteran residing in the state: 
(1) one day-use pass for unlimited entry into state parks or recreation areas operated by 
the division; and. 
(2) one three- day camping pass per year for the use of camping areas ort by the divi- 
sion, whether for consecutive or nonconsecutive days. 
B.. Proof of disability satisfactory to the division is required to obtain the free passes. 


History: Laws 1999, ch. 174, § 2; 2007, ch. 13, § 1. a fifty percent or more disabled veteran; added Paragraph 

The 2007 amendment, effective July 1, 2007, changed (1) of Subsection A to provide for a one-day use pass; and 
the former provision in Subsection A that provided for added Paragraph (2) of Subsection A to tp bie for a 
a one-day use pass for entry into a state park for a one- three-day camping pass, 


-hundred percent disabled veteran to provide for passes to 


16-2-8. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 16-2-8 effective July 1, 1987. For present comparable provisions, 
NMSA 1978, as amended by Laws 1977, ch, 254, § 18 see 16-2-7 NMSA 1978. 
relating to the use of public parks and recreation areas, 
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16-2-9 PARKS, RECREATION AND FAIRS 16-2-11 


16-2-9. Concessions in parks; contracts; board of finance approval. 


The secretary has the power to grant concessions in [the] state parks and recreation areas upon 
such rentals, fees or percentage of income or profits as he may prescribe, but not for a longer period 
than thirty years: All concessions shall be evidenced by a written contract, the faithful perfor- 


mance of which shall be secured by such bond as the secretary may prescribe. No contract granting 
a concession shall be siipoaive until it has been approved by the state board of finance: | | 


History: Laws 1935, ch. 57, § 9; 1941 Con” « § 4-109; 
1953 Comp., § 4-9-9; Tawa 1961, ‘Oh: 114, § 1; 1963, ch. 
98, § 9; 1973, ch. 81, § 1; 1977, ch. 254, § 19; 1987, ch. 
284, § 16. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

The 1987 amendment, effective July 1, 1987, substi- 
tuted "secretary" for "director" near the beginning of the 


ANN OTATIONS 


Procedure in granting concession contracts. — 
The state park commission (now the state parks division) 
need not advertise or invite bids from prospective licens- 
ees but may negotiate and exercise its discretionary au- 
thority in granting concession contracts, 1959-60 Op. Att'y 


Gen. No. 60-12, 
first sentence and near the end of the second sentence. } 


16-2-9.1. State park passes; vendors. 


The director of the state parks division of the energy, minerals and natural resources depart- 
ment may authorize vendors to sell state park passes, permits and, other state park products in 
compliance with rules adopted by the secretary. A vendor authorized to sell park passes, permits 
or other state park products may retain a portion of the sale price. 


History: Laws 2005, ch. 174, § 1. 
Effective dates. — Laws 2005, ch. 174 contained no 
effective date provision, but, pursuant to N.M. Const., 


art. IV, § 23, was effective June 17, 2005, 90 days after 
adjournment of the legislature. 


16-2-10. Secretary and employees prohibited from having interest in 
concessions. 


Neither the secretary nor any member of the energy, minerals and natural resources depart- 
ment shall have any interest in, directly or indirectly, or in any manner be connected with any 
concession granted to any person within any state park or recreation area. 


The 1987 amendment, effective July 1, 1987, inserted 
"energy, minerals,and" preceding "natural resourees," 


History: Laws 1935, ch. 57, § 10; 1941 Comp., § 4- 
110; 1958 Comp., § 4-9-10; Laws 1963, ch. 98, § 10; 
1965, ch. 14, § 3; 1977, ch. 254, § 20; 1987, ch. 234, § 17. 


16-2-11. Acquisition of lands for park and recreational purposes; 
criteria. | 


A. The state is authorized to acquire lands or interests in lands for state park or state recre- 
ational purposes by gift, donation, devise or purchase. Acquired lands or interests in lands shall 
be held for the use of the state to develop, maintain and operate them as state parks or state rec- 
reational areas. In acquiring real property or any interest in real property, the power of eminent 
domain shall not be used. The criteria for acquisition and development shall be those specified i in 
Subsections B through G of this section. 

B. Sites that may be designated as state parks or state recreational areas shall be only those: 

(1) having a diversity of resources, including areas of scientific, aesthetic, geologic, natural 
or historic value; 

(2) providing recréational opportunities significant enough to assure patronage from a re- 
gion or preferably from the state as a whole; and 

(3) conforming to the state comprehensive outdoor recreation plan. 

C. Lands designated for acquisition or development as state parks or state recreational areas 
shall be those that: 


) 
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16-2-11 STATE PARKS DIVISION. 16-2-11 


(1) are adjacent to existing parks or recreational areas and are necessary for successful 
park or recreational area protection and development; ) 

(2) help meet recreation and open space:demands of metropolitan area residents by em- 
phasizing park or recreational areas within easy access of population centers; 

(3) preserve the most significant examples of New Mexico natural scenic landscape; or 

(4) _meet the pressure on primary vacation regions not adequately supplied with public 
recreation opportunities. | 

D,. Lands that are acquired or Ale Slate as state parks or state recreational areas shall be 
managed and developed according to the following objectives: 

(1). outdoor recreation shall be recognized as the dominant or primary resources manage- 
ment objective; 

(2) physical development shall promote the outdoor recreation iiedare through the use of 
proper design, materials and construction to enhance and promote the use and enjoyment of the 
recreational resources in the area; 

(3) within economical limits, state parks or state recreational facilities shall be landscaped 
and developed to achieve an environment that is aesthetically pleasing, ecologically functional and 
complementary to the native environment; 

(4) use periods for parks or recreational facilities shall be extended by providing a variety 
of facilities that will attract visitors during all seasons of the year; and 

(5) all significant historic structures contained in state parks or state recreational areas 
shall be, within economical limits, reconstructed, restored or stabilized to provide:for continued 
user benefit. 

E. Factors to be taken into consideration when lands are considered for acquisition or develop- 
ment as state parks or state recreational areas are: 

(1) ‘the character of the land resources, such as soil, vegetation, topography and water, that 
affects. the suitability of the lands for development as parks or recreational areas; | 

(2) facilities development to meet the average and slightly higher than average demands 
rather than the peak demands of summer and the holiday weekends; 

(3) development priority based upon demonstrated use and demand, balance and distribu- 
tion of existing facilities and the availability of lands suitable for development; and: 

(4) resources protection shall also be considered a priority if the resources need urgent at- 
tention, but the priority shall be determined by the relative value of the resources involved. 

F, The cost of lands to be proposed for acquisition or development as state parks or state recre- 
ational areas should be reasonable, with consideration given to the recreational value of the land 
on which the state park or state recreational area is to be located. No property shall be purchased 
that involves commitments, privileges or conditions to any private interest; except that property 
may i purchased that has restrictions limiting its use to that of a state park or state recreational 
area, 

G. All lands considered for acquisition or development t as new state parks or state recreational 
areas shall undergo a feasibility study prior to acquisition or development. Feasibility studies 
shall include: 

(1) a Tutennduatints that the proposed area meets the criteria set forth in this section; 

(2) an estimate of the total development cost, including land acquisition, pPnEoS and 
construction and recommendations for methods of financing the development costs; 

(3) »an estimate of the annual costs for operation and maintenance; 

(4) an estimate of demand and a projection of visitor use for the proposed area; and 

(5), an analysis of the proposed area as it relates to plans or development by other govern- 
mental agencies or the private sector in adjacent areas. 

H. The state is authorized, upon the execution of a written agreement between the ‘aireeub of 

the state parks division of the energy, minerals and natural resources department and the depart- 
ment, service or agency of the United States having jurisdiction of lands of the United States, to 
develop, protect, maintain and operate in accordance with the agreement federally owned lands as 
state parks or state recreational areas, but the state may not acquire the fee title to or a Bo Par Ea: 
nent right,in the lands apurenent to such an agreement. 


hy 
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16-2-11 PARKS, RECREATION AND FAIRS 16-2-11 


I. The designation of sites as suitable for state parks or recreational areas, the designation of 
certain lands for acquisition or development, the consideration of lands for acquisition or studying 
the feasibility of acquisition or development of lands shall not create a right of action on the part of 
any person to force action by the state parks division ot the energy, minerals and natural 1 resources 
department or the state. 

J. Any acquisition of land or any interest in land oe a new state park or rdenedtiontl area 
shall be approved by the legislature prior to the execution of a written agreement binding 
the state to expenditure of funds for acquisition or development of state parks or recreational 
areas. Lands that are adjacent or contiguous to existing state parks or recreational areas or 
are necessary for successful park. or recreational area protection and development and will 
become part of the park or recreational area may be acquired without legislative approval if 
the state parks division consults with local government entities on the acquisition and if the 
state board of finance approves the acquisition and funds for the acquisition are available to 
the state parks division of the energy, minerals and natural resources department or the land 
is donated to the division. 

K. Only lands or interests in lands acquired or retained in accordance with the provisions 
of this section and operated pursuant to the authority of the state parks division of the energy, 
minerals and natural resources department may use the designation of "state park" or "state rec- 
reational area". ri 


History: Laws 1935, ch. 57, § 11; 1941 Comp., § 4- and upon completion of successful negotiations, certify to 
111; Laws 1941, ch. 100, § 1; 1953 Comp., § 4-9-11; the secretary of finance and administration that the ne- 
Laws 1968, ch. 98, § 11; 1977, ch. 254, § 21; 1981, ch, gotiations have been successful, that the trade is in the 
93, § 1; 1997, ch. 145, § 1; 2005, ch. 154, § 1. - best interests of the state trust beneficiaries, and that the 

Cross references. — For distributions to the public appraised value of the land is equal to or lower than the 
project revolving fund from governmental gross receipts appraised value of the acquired property; further provides 
tax, see 7-1-6.38 NMSA 1978, that in negotiating the acquisition, the commissioner may 

For New Mexico Youth Conservation Corps Act, see 9- agree to trade state land in the same area or vicinity for 
5B-1 to 9-5B-11 NMSA 1978. the lake, dam, and surrounding area; and further provides 

For the state parks division, see 9-5A-6.1 NMSA 1978. that if the negotiations and acquisitions pursuant to this 

Compiler’s notes. — Laws 2009, ch. 168, § 1 provided section are successful, the commissioner of public lands 
that'the proceeds from the disposal of the surplus property ~ shall lease the Hagle Nest lake, dam and surrounding 
in McKinley county owned by the state parks division of area to the state parks division of the energy, minerals 
the energy, minerals and natural resources department are and natural resources department, on terms that are in 
appropriated to the state parks division of the energy, min- the best interests of the state trust. beneficiaries, for use 
erals and natural resources department for expenditure in as a state park and fishing area. 
fiscal years 2009 through 2019 for the purpose of matching Laws 1999, ch, 191, §§ 1 to 3 authorized the negotiation 
federal funds or making improvements or purchasing adja- by the state game commission for the acquisition of Eagle 
cent lands at state parks or at other parks authorized or to Nest dam and reservoir and provide for the repeal of the 
be authorized for acquisition by the legislature. Any unex- act on February 1, 2000. 
pended or unencumbered balance remaining at the end of The 2005 amendment, effective June 17, 2005, de- 
fiscal year 2019 shall revert to the general fund. leted the provision in Subsection G which provided that 

Laws 2009, ch. 168, § 1 provided that the appropria- ongoing projects that have received an appropriation as 
tion in Laws 2009, ch. 168, § 1 is contingent upon legis- of the effective date of this section are exempted from the 
lative ratification and approval, during the first session requirements of this section and provided in Subsection J 
of the forty-ninth legislature, of the disposal of the sur- that lands that are adjacent to or contiguous to an exist- 
plus McKinley county property. House Joint Resolution ing state park or recreational area or that are necessary 
7 (Laws 2009), which was approved during the first ses- to protect or develop the park or recreational area may be 
sion of the forty-ninth legislature and signed on March 20, acquired without legislative approval if the state board of 
2009, authorized the state parks division of the energy, finance approves the acquisition and fonds for the acqui- 
minerals and natural resources department's disposal of sition are available. 
the surplus McKinley county property. The 1997 amendment, effective sity 1, 1999, made 

Senate Joint Resolution No. 4 (Laws 2001) authorized minor stylistic changes throughout the section; rewrote 
the state parks division of the energy, minerals and natu- Subsection A; rewrote Paragraph E(4); deleted the second 
ral resources department to purchase, from willing sell- sentence in the introductory paragraph of Subsection G 
ers, lands adjacent to the exterior ‘boundaries of Coyote relating to a specific appropriation to fund the feasibility 
Creek state park, Oliver Lee memorial state park and. ~ study; substituted "land" for "real property" in Subsection 
Pancho Villa state park that have been identified in the J; and added Subsection K. 
park management plans previously adopted by the divi- 
sion, using funds made available to it by the federal gov- ANNOTATIONS Cd 


ernment and other public or private sources to the extent 
such funds may permit. 

Laws 1999, ch. 59, § 1, effective June 18, 1999, provided 
that the commissioner of public lands may negotiate, on 
behalf of the state trust beneficiaries, for the acquisition |. 
of the Eagle Nest lake, dam and the surrounding land; 


Status of lake for purposes of state immunity. — 
Evidence that park containing lake in which plaintiff’s 
minor child was injured was leased to the Recreation Di- 
vision with the sole objective of using it for recreation, 
that fees were charged for its use, and that-it contained 
facilities provided for public use while visiting the park, 
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16-2-12 STATE PARKS DIVISION 16-2-13 


established that park fell within, the category of public « County ordinance cannot limit state's author- 
parks for purposes of state tort immunity. Bell v. NM. ity. — County land use ordinances attempting to restrict 
Interstate Stream. Comm'n, 1993-NMCA-164, 117 N.M. traditional federal and state regulatory authority are 
71, 868 P.2d 1269. — preempted by this section which allows the state to ac- 
State officials proper defendants in action on quire lands for park and recreational purposes and, thus, 
lease agreement, — In an action alleging that state of- county ordinances are of no consequence. 1994 Op, Att'y 
ficials, acting under this section and Sections 16-2-12 and Gen. No; 94-01. 
16-2-13 NMSA 1978 in authorizing the development of Am, Jur, 2d, A.L.R. and C.J.S. references. — Estate 
recreation areas under a lease agreement with the United conveyed by deed for park or playground purposes; nature 
States, violated federal law, the state officials, and not the of, 15 A.L.R.2d 975. 
state, were the proper defendants, since the state can- — Land developer: validity and construction of statute. or 
not "authorize" officials to violate federal law. Elephant ordinance. requiring land developer to dedicate portion of 
Butte Irrigation Dist. v. Department. of Interior, 160 F.3d land for recreational purposes, or bra payment in lieu 
602 (10th Cir. 1998), cert. denied, 526 U.S. 1019, 119 S. Ct. thereof, 43 A.L.R.3d 862. 4» 


1255, 143 L. Ed. 2d 352 (1999). 


16-2-12. Acquisition of federal land for park and recreational. uses. 


The legislature of New Mexico, taking cognizance that the federal government, under the pro- 
visions of the Recreation and Public Purposes Act of June 14, 1926,.as amended, has authorized 
the department of the interior to sell to the states federal land at.a price of two dollars fifty cents 
($2.50) per acre or to lease to the states land at the price of twenty-five cents ($.25) per acre a year, 
for recreational purposes, and the legislature taking further cognizance of the fact that public 
park and recreation areas are of vital importance in the development. and growth of this. state, 
and noting that valuable and scenic land areas within New Mexico may be.purchased or_leased.at 
minimal cost for development as park and recreational areas from. either private or federal owner- 
ship, hereby authorizes the state park and recreation division [state parks division] to purchase or 
lease such lands in the name of the state. 


History: 1953 Comp., § 4-9-11.1, enacted by Laws officials, acting under this section and Sections 16-2- 


1963, ch. 149, § 1; 1977, ch. 254, § 22. 11 and 16-2-18 NMSA 1978 in authorizing the develop- 
Bracketed material. — The bracketed material was ment of recreation areas under a lease agreement with 
inserted by the compiler and is not part of the law. the United States, violated federal law, the state officials, 
Laws 1997, ch. 149, § 3 provided that the "state park and not the state, were the proper defendants, since the 
and recreation division" means the "state parks division". state cannot "authorize" officials to violate federal law. El- 
See 9-5A-6.1 NMSA 1978. © ephant Butte Irrigation Dist. v. Dep't of Interior, 160 F.3d 
Cross references. — For the Recreation and Public Pur- 602 (10th Cir. 1998), cert. denied, 526 U.S, 1019, 119'S. Ct. 
poses Act of June 14, 1926, see 43 U.S.C. 8§ 869 to 869-4. 1255, 143 L. Ed, 2d 352 (1999). 
ANNOTATIONS 


State officials proper defendants in action on 
lease agreement. — In an action alleging that state 


16-2-13. Title to park and recreational lands; acceptance. O18 


Title to or right in property to be used for state park or state recreational purposes may be taken 
in the name of the."State of New Mexico" or in the name of the "Governor of the State of New 
Mexico and the people thereof". But no such property or rights therein shall'be acquired by the 
state for state park or state recreational purposes until the property or rights therein have been 
duly accepted by written agreement of the secretary or by act of the state legislature and an ap- 
propriate name has been designated for such park or state recreational area, 


History: Laws 1935, ch. 57, § 12;1941 Comp., § 4-112; officials, acting under this section and Sections 16-2-, 
Laws 1941, ch. 100, § 2; 1958 Comp., § 4-9-12; Laws 11 and 16-2-12 NMSA 1978 in authorizing the develop- 
1968, ch. 98, § 12; 1977, ch. 254, § 23;.1987, ch. 234, § 18. ment of recreation areas under a lease agreement with 


The 1987 amendment, effective July 1, 1987, in the the United States, violated federal law, the state officials, 
second sentence substituted "secretary" for.' ‘state park and. not the state, were the proper defendants, since the 
and recreation director" and made minor changes in lan- state cannot "authorize" officials to violate federal law. El- 
guage in the sentence. : ephant Butte Irrigation Dist. v. Dep't of Interior, 160. F.3d 

602 (10th Cir, 1998), cert. denied, 526 U.S. 1019, 119S. Ct. 
ANNOTATIONS 1255, 143 L. Ed, 2d 352 (1999), , 


State officials proper defendants in action on 
lease agreement. — In an action alleging that state 
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16-2-14 PARKS, RECREATION AND FAIRS 16-2-15 


16-2-14. Prior donations and grants accepted and confirmed. 


Lands heretofore donated or granted to the state or its governor and his successors in office, 
in trust for the state and the people thereof, for state park and recreation purposes, are hereby 
approved, ratified and accepted as state parks and recreation areas, and the state park and recre- 
ation division [state parks division] shall designate apron ath names for each of said state parks 
and, recreation areas. 


History: Laws 1985, ch. 57, § 18; 1941 Comp.,, § 4- tay 1997, ch. 149, § 3 provided that the "state park 
113; 1958 Comp., § 4-9-13; Laws 1963, ch. 98, § 13; and recreation division" means the "state parks division". 
1977, ch. 254, § 24. See 9-5A-6.1 NMSA 1978. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 


16-2-15. Secretary's power to authorize transfer of park lands. 


The secretary has the right to authorize the commissioner of public lands to quitclaim to any 
state educational institution or other state agency, department or public body having authority to 
hold, and a use therefor, any lands acquired for state park or state recreational purposes for such 
nominal consideration and upon such conditions and subject to such reservations as in each case 
may be prescribed by the'secretary; provided, however, that disposition of any such lands shall, in 
any case, relate only to lands held in excess of the reasonable needs of the state park and recre- 
ation division [state parks division] of the energy, minerals and natural resources department for 
public parks and recreational purposes. 


History: 1941 Comp. Supp., § 4-120, enacted by Thence from the point of beginning and leaving said 
Laws 1951, ch. 45, § 1; 1953 Comp., § 4-9-14; Laws Picacho Drain, N.58 deg.30'00"E., 597.65 feet to a 1/2" iron 
1963, ch. 98, § 14; 1977, ch. 254, § 25; 1987, ch. 234, rod set for a corner of this tract; 

§ 19. Thence 8.31 deg. 30'00"E., 424.07 feet to a 1/2" iron rod 

Bracketed material. — The bracketed material was set on the West line of a 60 foot wide road for a corner of 
inserted by the compiler and is not part of the law. this tract and point of curvature; _. 

Laws 1997, ch. 149, § 3 provided that the "state park Thence along the West line of said 60 foot wide road the 
and recreation division" means the "state parks division". following courses and distances, around the arc of a curve 
See 9-5A-6.1 NMSA 1978, to the left, having a radius of 1055.81 feet, through a cen- 

Temporary provisions. — Laws 2019, ch. 171, § 1, ef- tral angle of 42 deg. 21'00" and whose long cord bears N.20 
fective April 2, 2019, provided: deg. 00'18"E., 762.75 feet to a 1/2" iron rod set; 

A. The legislature finds that: Thence N.01 deg. 08'54"W., 1184.93 feet to a 1/2" iron 

(1) the transfer of land and buildings of the Mesilla rod set a point of curvature; 
Valley Bosque state park by the commissioner of public Thence around the arc of a curve to the left, having a 
lands by quitclaim deed to the state game commission in radius of 1819.90 feet, through a central angle of 41 deg. 
June 2018 was without required legislative approval; 03'48" and whose long cord bears N.21 deg. 39'44"W., 
(2) the land and buildings of the Mesilla Valley 1276.57 feet to a 1/2" iron rod set; 
Bosque state park are not in excess of the reasonable Thence N.42 deg. 11'36"W., 1248.73 ee to a 1/2" iron rod 
needs of the state parks division of the energy, minerals set for a corner of this tract; 
and natural resources department for use as a state park; Thence N.19 deg. 05' 52"W., 152.96 feet to a 1/2" iron rod 
and : set on the West line of the Rio Grande for the most North- 
(3) the provisions of Sections 13-6-3 and 17-4-3 erly corner of this tract; — 
NMSA 1978 shall not apply to the transfer of property re- Thence along the West line of the Rio Grande the follow- 
quired by Subsection B of this section. ing courses and distances, $.42 deg. 11'36"E., 1889.48 feet 

B. The state game commission shall return to the to an I.B.C. Pipe found and point of curvature; 
energy, minerals and natural resources department by Thence around the arc of a curve to the right, having 
quitclaim deed for use by the state parks division of the a radius of 1879.90 feet, an arc length of 1347.26 feet, 
department as a state park all land, buildings and inter- through a central angle of 41 deg. 03'48" and whose long 
ests in the following thirteen and thirty-nine hundredths chord bears §.21 deg. 39'42"E., 1318.61 feet to an I.B.C 
acres, more or less, situated in Dona Ana county, New Pipe found; 

Mexico, and described as follows: Thence S. 01 deg.08'54"H., 1184.91 feet to an I.B.C. Pipe 

A tract of land situated within the Mesilla Civil Colony found and point of curvature: 

Grant in Sections 2 & 3, T7.24S., R.IE., and Section 34, Thence around the arc ofa curve to the right, having a 
T.28S., R.JE.. N.M.P.M. of the USRS. Surveys being radius of 1115.81 feet, an arc length 1237.36 feet, through 
U.S.R.S. Tracts Map 12-12, 12-18, 12-14, 12-15, 12-16A, a central angle of 63 deg. 32'14" and whose long chord 
12-16C, 12-16D, 12-16EH & 12-34, and being more particu- bears S.30 deg. 35'57"W., 1174.93 feet to an I.B.C. Pipe 
larly described as follows, to wit: found; 

Beginning ata 1/2" iron rod set on the Fast line of the Thence 8.62 deg.21'12"W., 161.86 feet to a 1/2" iron rod 
Picacho Drain for a corner of the tract herein described; set at the Southwest intersection of the Rio Grande and 
whence meander corner No. 20 on the Mesilla Civil Col- Picacho Drain for Southwest corner of this tract; 


ony Grant bears N.46 deg. 43'29"W., 4155.14 feet; 


10 


© 2022 State of New Mexico, New Mexico Compilation Commission, All rights reserved. 


16-2-15.1 


Thence along East line of the Picacho Drain the follow- 


ing courses and distances, N.41 deg. 30'00"W., 161.24 feet, 


to a 1/2" iron rod found and point of curvature; 

Thence around the arc of a curve to the right, having 
a radius of 1095.90 feet, an arc length of 202.02 feet, 
through a central angle of 10 deg. 33'44" and whose long 
chord bears N.36 deg. 46' 52"W., 201.74 feet to a 1/2" iron 
rod set; 

Thence N,31 deg, 30'00"W., 158.85 feet to the point of 
beginning, containing 13.392 acres of land, more or less. 

C. The real property transferred pursuant to Subsec- 
tion B of this section shall be used to reestablish Mesilla 
Valley Bosque state park as that park existed prior to the 


STATE PARKS DIVISION 


16-2-16 


The 1987 amendment, effective July 1, 1987, substi- 
tuted "secretary" for "state park and recreation director" 
both places it appears and inserted "of the energy, min- 
erals and natural resources department" following "state 
park and recreation division" near the end of the section. 


ANNOTATIONS 


Authority to sell, etc., state property. — The state 
park commission (now the state parks division), as well as 
any other commission or agency of the state, have the au- 
thority to sell, or otherwise dispose of, any property owned 
by the state, subject to the approval of the state board of 
finance. 1961-62 Op. Att'y Gen. No. 61-123. 


transfer of the property by quitclaim deed of the commis- 
sioner of public lands on June 18, 2018. 


16-2-15.1. Elephant Butte lake lease lot lands; release of lease with 
federal government. 


The director of the state park and recreation division [state parks division] of the natural re- 
sources department shall execute a written release to the United States secretary of the interior 
of the state's lease of the Elephant Butte lake lease lot lands under contract No. 14-06-500-2087 
between the state of New Mexico and the United States, in order that the federal government 
can’ sell such land to the private citizens presently leasing said land, who with their successors 
in interest are hereinafter referred to as landowners, provided that within three years after the 
effective date of this act the federal government sells such land to the private citizens leasing it; 
further provided that if this sale does not'take place the written release provided in this act shall 
be null and void; and further provided that: 

A. in exchange for release of legal obligation and rift under the contract, the state shall first 
be reimbursed a reasonable amount for its loss of revenue from the lease by the United States 
government; 

B. . in order to insure that the land is not used in an incompatible or conflicting manner with 
the surrounding park land and that access to the park is maintained; the following provisions 
shall be included in any agreement with the bureau of reclamation: 

(1). a continuous easement.on all current roadways and utility crossings shall be retained 
through‘the lease lot areas as shall all other existing easements at the time of the agreement; 

(2) future use of the property shall be restricted to noncommercial, single-family residen- 
tial use. Any use or activity that endangers the water or air quality of the park shall not be al- 
lowed; 

(3) the state shall no longer have any responsibility to provide the lease lot area any of the 
services now provided by the state park and recreation divison [state parks division] of the natural 
resources department; and 

(4) the landowners and any successors in interest shall be obligated by these provisions 
and any noncompliance shall result in reversion of the property to the bureau of reclamation. 


History: Laws 1987, ch. 31 7,81. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Laws 1997, ch. 149, § 8 provided that the "state park 
and recreation division" means the "state parks division". 
See 9-5A-6.1 NMSA 1978. 


16-2-16. Procedure for transfer of park lands or recreational areas to 
state agencies, institutions or public bodies. 


Upon receipt of written notification from the secretary containing a recommendation for trans- 
fer to a named grantee, a recitation of the nominal consideration and such reservations and con- 
ditions of transfer of specifically described lands as may be required, the commissioner of public 
lands, in conformity with the notification, shall execute and deliver to the named state. educa- 
tional institution or other state governmental agency, as grantee, a good and sufficient quitclaim 
deed conveying all the right, title and interest of the state in and to the lands described in the 
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notification, The commissioner of public lands shall, in due course, transfer any receipts derived 
as consideration actually paid in the transaction to the state treasurer for credit to the proper 
fund. civil? 


% 


History: 1941 Comp., § 4-121, enacted by Laws for "state park and recreation director," at the end of the 


1951, ch. 45, § 2; 1958 Comp., § 4-9-15; Laws 1963, ch. second sentence substituted "treasurer for credit to the 
98, § 15; 1977, chi'254, § 26; 1987, ch. 234, § 20. proper fund" for "park and recreation fund" and made mi- 
The 1987 amendment, effective July 1,:1987, near nor changes in language throughout the section. 


the beginning of the first sentence substituted "secretary" 


16-2-17 . Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 16-2-17 For present comparable provisions, see 16-2-19 NMSA 
NMSA 1978, as amended by Laws 1968, ch. 98, § 16, relat- 1978. 
ing to use of emergency labor units, effective July 1, 1987. 


16-2-18. Acceptance of donations of money, equipment or material. 


A. The state isiauthorized ‘to receive and accept gifts, donations or bequests of money, equip- 
ment or material, either for state park and recreation purposes generally or for any designated 
state park or recreation area or state park or recreation purposes or as an endowment for any 
particular. state park or recreation area, and shall hold, expend and use the money, ecuipiions or 
material for the purposes designated in the donation, gift, bequest or endowment. 

B.. The secretary is authorized to enter intocagreements and contracts»and to cooperate with 
the federal government in obtaining funds or other assistance for the acquisition, erection, main- 
tenance and operation of state parks and recreation areas. es Hiov iJ 


History: Laws 1935, ch. 57, § 15; 1941 Comp., § 4- cost.of construction if such was determined to be feasible. 


115; 1953 Comp., § 4-9-17; Laws 1968, ch. 98, § 17; 1963-64 Op. Att'y Gen. No. 63-80. 
1977, ch. 254, § 27; 1987, ch, 284, § 21. Proper to acquire planning funds which become 
The 1987 amendment, effective July 1, 1987, in Sub- loan if project feasible. — The parks and recreation 
section B, substituted "secretary" for "state park and:rec- commission (now state parks division) has authority to ac- 
reation director" and made a minor change in language in quire funds from federal or other agencies for use in plan- 
Subsection A. . ’ 4 ning park and recreation facilities under such terms that 
ANNOTATIONS the funds become a loan if the project is found feasible and 


construction is started, and a grant if the project is found 
Subsection B includes contracts for feasibility. not to be feasible a and abandoned; the use of funds in such 
studies on projects for the parks and recreation areas. manner is a necessary incident to the improvement of the 


The funds contracted for would be included within the reais yea and recreation areas. 1963-64 Op. ‘re Gen. 
oO 


16-2-19. State park and recreation revenues; source and disbursement. 


All money derived from the operation of state parks or recreation areas or from the governmen- 
tal gross receipts tax distributions pursuant to Séction 7-1-6.38 NMSA 1978 appropriated ‘to the 
energy, minerals and natural resources department for state park and recreation capital improve- 
ments, or from gifts, donations, bequests or endowments, except as the money may bé pledged for 
the retirement of bonds issued under the State Park and Recreation Bond Act [16-2-20 through, 
16-2-29 NMSA 1978] or appropriated for state park and recreation purposes by the legislature 
or acquired from any other source whatsoever, shall not at any time or in any event revert or be 
transferred to general ‘or other state funds; and such funds shall be used solely for the purpose 
of acquiring, developing, operating and maintaining state parks or recreation areas and mainte- 
nance, operation and expenditures of the state park and recreation division [state parks division] 
of the energy, minerals and natural resources department, the payment of traveling expenses and 
salaries of officers, park superintendents and employees and the retirement of state park and 
recreation bonds. Expenditures shall be made in accordance with budgets approved by the depart- 
ment of finance and administration. 
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History: Laws 1935, ch. 57, § 16; 1941 Comp., § 4- NMSA 1978 appropriated to the energy, minerals and nat- 


116; 1953 Comp., § 4-9-18; Laws 1963, ch. 98, § 18; ural resources department for state park and recreation 
1965, ch. 14, § 4; 1965, ch. 280, § 11; 1977, ch. 254, § 28; ! capital improvements’, deleted "department of" preceding 
1987, ch, 234, § 22; 1995, ch. 141,§22,  ~* energy", and inserted "department" following "natural 
Bracketed material. — The bracketed! material was resources" near the end of the sentence, 
inserted by the,compiler and is not part of the law, <y The 1987 amendment, effective July 1, 1987, in the 
_ Laws 1997, ch. 149, § 8 provided that the "state park middle of the first sentence substituted "shall not" for 
and recreation division" means the "state parks division". "shall be covered into a fund to be known as the 'state 
See 9-5A-6.1. NMSA 1978. : ) park and recréation fund’, hereby created, which shall 
Cross references. — For special,recreation and mu- be a revolving fund and no. part of which shall," inserted 
seum privileges for veterans and their immediate families "of the department of energy, minerals and natural re- 
on Veteran's Day, see 28-13A-1 NMSA 1978. sources" near the end of the first sentence and "and the 
The 1995 amendment, effective April 5, 1995, in the retirement of state park and recreation bonds" at the end 
first sentence, inserted "or from, the: governmental. gross of that. sentence and made minor changes in language 


receipts tax distributions, pursuant.to Section 7-1-6.38 throughout the section. 


16-2-19.1. Motorboat fuel tax fund; appropriation. 


There is created in the state treasury the "motorboat fuel tax fund". Money in the fund is ap- 
propriated to the state park and recreation division [state parks division] of the [energy, minerals, 
and] natural resources department for use under the regular budgeting procedure of the state. 
Seventy-five percent of the money in the fund is to be used to construct, purchase, improve and 
maintain boating and related facilities or equipment in this state under the jurisdiction of the 
state park and recreation division’ [state parks division]. Twenty-five percent of the money in the 
fund is to be used for any boating-related purpose whatsoever under the jurisdiction of the state 
pork and Feereation Sods [state parks oa eg 


History: 1978 Comp., § 16-2-19.1, enacted by Laws Cross references. — For distribution from gasoline 
1983, ch. 211, § 38; 1987, ch. 234, § 23; 1987, ch. 322, tax, see 7-1-6.8 NMSA 1978. 
§1. 1987 amendments. — Laws 1987, ch, 234, § 23, ef- 
Bracketed material. — The bracketed material was fective July 1, 1987, in the middle of the second sentence 
inserted by the compiler and is not part of the law. 4 inserting "energy, mifierals and" preceding "natural re- 
Laws 1997, ch. 149, § 3 provided that the "state park sources," was, approved April 9, 1987. However, Laws 
and recreation, division" means the "state parks division". 1987, ch. 322, 8 1, effective June 19, 1987; deleting "to con- 
See 9-5A-6.1 NMSA 1978. , struct, improve and furnish boating and related facilities 
‘Laws 1987, ch. 234, § 83 provided that references inlaw © ~ in this state under the jurisdiction of the state park and 
to the "natural resources department" shall be construed recreation division" at the end of the second, sentence and 
to be references to the "energy, mineral and natural re- adding the last sentence, was approved April 10, 1987. 


sources department". The section was set out as amended by Laws 1987, ch. 
tag 322, § 1. See 12-1-8 NMSA 1978. 


16-2-20. Short title. 


This act [16-2-20 through 16-2-29 NMSA 1978] may be cited as the,"State Park and Recreation 
Bond Act." 


History: 1978 Comp., § 16-2-20, enacted bs Laws 
1965, ch, 280, §. 1, 


16-2- 21. Purpose of act. 


The purpose of the State Park and Recreation Bond Act [16- 2-20 ibeoisat| 16-2-29. NMSA 1978] 
is to provide for the use of revenues derived from the operation of state parks or recreation areas 
or from gifts, donations, bequests or endowments for state park and recreation purposes and to 
issue bonds to provide for the acquiring, developing, operating and maintaining of state parks or 
recreation areas. 


History: 1978 Comp., § 16-2-21, enacted by Laws | 
1965, ch, 280, § 2. 
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16-2-22. Bonding authority. 


Whenever the secretary determines by written order that it is necessary to raise funds to pro- 
vide for developing, operating‘and maintaining state parks or recreation areas, the state park and 
recreation division [state parks division] of the energy, minerals and natural resources depart- 
ment may issue and sell bonds of the state as provided for in the State Park and Recreation Bond 
Act [16-2-20 through 16-2-29 NMSA 1978]. The purposes for which the bonds are to be issued and 
the amount of each bond issue shall be approved by the state board of finance before issuance of 


My, 


the bonds. 


History: 1978 Comp., § 16-2-22, enacted by Laws 
1965, ch. 280, § 3; 1977, ch. 254, § 119; 1987, ch. 234, § 24, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1997, ch. 149, § 3 provided that the."state park 
and recreation division" means the "state parks division", 


The 1987 amendment, effective July 1, 1987, substi- 
tuted "secretary" for "state park and recreation director" 
near the beginning of the first sentence and, towards the 
end, "the state park and recreation division of the energy, 
minerals, and natural resources department" for "the di- 
vision" and made minor changes in language in the first 
sentence. 


See 9-5A-6.1 NMSA 1978. 


16-2-23. Form of boride 


The state park and recreation.division [state parks division], except as otherwise specifically 
provided in the State Park and Recreation Bond Act; [16-2-20 through 16-2-29 NMSA 1978], shall 
determine at its discretion the terms, covenants and conditions of state park and recreation bonds, 
including but not limited to date of issue, denominations, maturities, rate or rates of interest, 
call features, call premiums, registration, refundability and other covenants covering general and 
technical aspects of the issuance of the bonds. The bonds shall.be in such form as the state park 
and recreation division shall determine, and successive issues shall be identified by alphabeti- 
cal, numerical or other proper series or designation. Except with respect to bonds issued in book 
entry or similar form without the delivery of physical securities, signatures of the governor, state 
treasurer and director of the state park and recreation division shall be affixed in compliance with 
the Uniform Facsimile Signature of Public Officials Act [6-9-1 through 6-9-6 NMSA 1978], and the 
coupons, if any, attached to the bonds shall bear the facsimile signature of the state treasurer in 
office at the time of the preparation of the bonds. 


History: 1978 Comp.,, § 16-2-23, enacted by Laws 1965, 
ch, 280, § 4; 1977, ch. 254, § 120; 1983, ch. 265, § 34. 
Bracketed material. — The bracketed material was 


Laws 1997, ch. 149, § 3 provided that the "state park 
and recreation division" means the "state parks division". 
See 9-5A-6.1 NMSA 1978. 


inserted by the compiler and is not part of the law. 


16-2-24. Sale of bonds. 


Bonds issued under this State Park and Recreation Bond Act [16-2-20 through 16-2-29 NMSA 
1978] shall be sold at not less than par value plus accrued interest to the date of delivery, and may 
be sold at public or private sale, as determined by the state park and recreation director. If sold at 
public sale, the director shall give notice of the time, place and terms of the sale by publication in a 
newspaper published in Santa Fe, New Mexico, not less than ten days prior to date of sale. Bonds 
issued under the State Park and Recreation Bond Act shall not be purchased by a the state invest- 
ment officer or state investment council. 


History: 1978 Comp., § 16-2-24, enacted by Laws «© 
1965, ch, 280, § 5; 1977, ch. 254, § 121, 


16-2-25. Proceeds from sale of bonds. 

Proceeds from the sale of bonds issued under this State Park and Recreation Bond Act [16-2- 
20 through 16-2-29 NMSA 1978] shall be deposited in a special fund in the state treasury and 
used solely for the purpose for which the bonds were authorized. Purchasers of the bonds are not 
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responsible in any way for the application of the proceeds: The cost of preparing, advertising and 
selling the bonds, including any BS CnEseTy expense for financial Lian legal services, shall be paid 
out of the proceeds. 


History: 1978 Comp., § 16-2-25, enacted by Laws 
1965, ch. 280, § 6. 


16-2-26. Construction. By é hits rit 


This State Park and Recreation Bond Act [16:2-20 through 16-2-29 NMSA 1978] is sole author- 
ity for the authorization and issuance by the state park and recreation division [state parks divi- 
sion] of bonds authorized by: the state board of finance, and the division may do: anything neces- 
sary to: carey out the powers stated by this State Park and Recreation Bond Act. 


History: 1978 Comp., §-16-2-26,, stiaitod ia Laws Laws 1997, ch. 149, § 3 provided that the "state park 
1965, ch, 280, § 7; 1977, ch. 254, § 122, and recreation division" means the "state parks division". 
Bracketed material. — The bracketed material was © See 9-5A-6.1 NMSA 1978. . 

inserted by the compiler and is not part of the law. 


16-2-27, Tax exemptions. | 


The principal and income of bonds issued under the State Park and Recreation Bond Act [16-2- 
20 through 16-2-29 NMSA 1978] are exempt from all taxation by the state or any of its political 
subdivisions, except for inheritance and succession taxes. 


History: 1978 Comp., § 16-2-27, enacted’ by Laws 
1965, ch. 280, § 8. 


16-2-28, Refunding. 


Any.bonds issued under the State.Park and Recreation Bond Act [16-2-20 through 16-2-29 
NMSA.1978], may be refunded under the terms of written orders issued by the director,subject to 
any contractual limitations involved with outstanding bonds, claims or other obligations. Proceeds 
of refunding bonds shall be applied to retirement of the bonds to be retired or refunded, or placed 
in escrow to be applied to payment of the bonds upon presentation for payment by the holders. 
Refunding bonds shall be issued under all applicable conditions prescribed in the State Park and 
Recreation Bond Act for the issuance of original bonds. 

I 

History: 1978 Comp,,.§ 16-2-28, enacted ty Laws 

1965, ch. 280, § 9; 1977, ch, 254, § 123. 


16-2-29. Security; retirement of bonds. 


The state park and recreation division [state parks division] of the energy, minerals and natural 
resources department may pledge for the retirement of bonds issued all or any part of the revenues to 
be produced from any project to be constructed with bond funds, all or any part of the governmental 

_ gross receipts tax distributions pursuant to Section 7-1-6.38 NMSA 1978, appropriated to the energy, 
minerals and natural resources department for state park and recreation area capital improvements 
and, except as may be prohibited by existing contractual arrangements, may also pledge money de- 
rived from the operation of present or future state’parks or recreation areas or from gifts, donations, 
bequests or endowments for state park or recreation purposes or any portion of the same. Bonds are 
payable solely from the funds enumerated in this section and are not general obligations of the state. 


History: 1978 Comp.,. § 16-2-29, enacted by Bracketed material. — The bracketed material was: 


Laws 1965, ch. 280, § 10; 1977, ch. 254, § 124; 1995, inserted by the compiler and is not part of the law. 
ch. 141, § 23. 
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16-2-30 


Laws 1997, ch. 149, § 3 provided that.the "state park 
and recreation division" means the "state parks division". 
See 9-5A-6.1 NMSA 1978. 

The 1995 amendment, effective April 5, 1995, inserted 


PARKS, RECREATION AND FAIRS 


16-2-32 


receipts. tax distributions pursuant to Section 7-1-6.38 


_ NMSA 1978, appropriated to the energy, minerals and 


natural resources department for state park and recre- 
ation area capital improvements" in the first sentence, 


and substituted "funds enumerated in this section" for 
"above funds" in the second.sentence, 


"of the energy, minerals and natural resources depart- 
ment" and "all or any part of the governmental gross 


16-2-30. Police powers vested in director and state parks employees" 
designated by the secretary. 


A. The director of the state parks division and state parks division employees designated by 
the secretary are vested with general police power.and shall be state park law enforcement officers 
with the authority of conservators of the peace within state parks and recreation areas. It shall 
be their duty to enforce the laws of the state and the rules and regulations of the energy, minerals 
and natural resources department within state parks and recreation areas. They shall have the 
further power of forcibly ejecting from a state park or recreation area a person who knowingly, 
willfully or wantonly violates a rule or regulation of the department within a state park or recre- 
ation area. 

B. State park law enforcement officers, in emergency sitions: shall be considered on duty 
and within the scope of their employment for employee benefits when they follow specific instruc- 
tions from a duly qualified full-time peace officer and aid the peace officer in carrying out his 
duties. State park law enforcement officers shall respond in emergency situations, subject to the 
needs of the park to which they are assigned, and they shall have law enforcement powers outside 
the park so long as they follow specific instructions from the peace officer who requested aid. 

C. As used in this section, "emergency" means a sudden, unexpected occurrence or an unfore- 
seen combination of circumstances that calls for immediate action without. time for. deliberation. 


History: Laws 1935, ch. 57, § 17; 1941 Comp., § 4- 
117; 1953 Comp., § 4-9-19; Laws 1963, ch. 98, § 19; 
1965, ch. 14, § 5; 1977, ch. 254, § 29; 1987, ch. 234, § 25; 
2003, ch. 107, § 1. 

The 2008 amendment, effective July 1, 2003, substi- 
tuted "state parks" for "park and recreation" in the section 
heading; added the Subsection A designation; in Subsec- 
tion A, substituted "of the state parks division and state 
parks" for "and such state park and recreation" near the 
beginning, deleted "as may be" preceding "designated 
by the", inserted "shall be state park law enforcement 


16-2-31. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 16-2-31 
NMSA 1978, as enacted by Laws 1983, ch. 18, § 9, relat- 
ing to attorneys for the state park and recreation division, 


16-2-32. Criminal offenses; penalty. 


officers" preceding "with the authority", substituted "a 
person" for "any and all persons" preceding "who know- 
ingly, willfully", substituted "violates a" for "violate any" 
preceding "rule or regulation"; and added Subsections B 
and C, 

The 1987 amendment, effective July 1, 1987, sub- 
stituted "secretary" for "director," "energy, minerals and 
natural resources department" for "state park and recre- 
ation division" and "of the department" for "of the,state 
park and recreation division" and made minor PA in 
language throughout the woe 


effective July 1, 1987. For present comparable gba 
see 16-2-30, 16-2-32 NMSA 1978. 


A person who commits any of the following acts is guilty of a petty misdemeanor.and shall be 
sentenced in accordance with the provisions of Section.31-19-1. NMSA 1978: 
A. cut, break, injure, destroy, take or remove a tree, shrub;:timber, plant:or natural. ricer in 


any state park and recreation area, except in areas designated by the secretary and permitted. by 
rules adopted by the secretary. Such rules shall.only permit the removal.of a tree, shrub, timber, 
plant or natural object for scientific study or for noncommercial use by an individual as a souvenir. 
The quantity of material authorized for,removal from any area shall be strictly regulated by paz 
personnel in order to minimize resource damage; 

B. kill, cause to be killed or pursue with intent to kill a bird or © agin in a state park and rec- 
reation area, except in areas designated by the secretary. and except in: a with the oni 
sions of general law and the rules of the state game commission; 


\ 
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C. take a fish from the waters of a state park and recreation area, except in conformity with 
the provisions of general law and the rules of the state game commission; 

D. willfully mutilate, injure, deface or destroy any guidepost, notice, tablet, fence, enclosure or 
work that is for the protection or ornamentation of a state park and:recreation area; 

E. light a firesin’a state park and recreation area; except in those places authorized for fires 
by the secretary, or willfully or carelessly permit any fire that is authorized and that the person 
has lighted or caused to be lighted or under the person's charge to spread or extend to or burn the 
shrubbery, trees, timber, ornaments or improvements in a state park and recreation area or leave 
a campfire that the person has lighted or that has been left in the Dereon S pti unattended by 
a competent person without extinguishing it; 

F. place in a:state park and recreation area or affix to‘an object in a state park and recreation 
area a word, character or device designed to advertise a business, profession, article, thing, exhibi- 
tion, matter‘or event without a written license from the secretary permitting the person to do it; or 

G. violate a rule adopted by the secretary pursuant to the provisions of Chapter 16, Article 2 
NMSA 1978 when the violation has caused or contributed to eS cause of an accident resulting i in 


injury or death to a person or disappearance of a er 


History: Laws 1935, ch, 57, § 19; 1941 Comp., § 4-. 


119; 1953 Comp., § 4-9-21; Laws 1963, ch. 98, § 21; 
1967, ch. 31, § 1; 1977, ch, 254, § 31; 1987, ch. 234, § 26; 
1997, ch. 149, § 1; 2013, ch, 136, § 2. 

The 2013 amendment, effective June 14, 2013, pro- 
vided that it is a petty misdemeanor when a violation 
causes an accident resulting in injury or death to a per- 
son or the disappearance of a person; in Subsections A 
through C, deleted "regulations" and added "rules"; and in 
Subsection G, after "violate a rule", deleted "or regulation" 


and after "Article 2 NMSA 1978", added the remainder of 
the sentence. ’ 

The 1997 amendment, effective June 20, 1997, re- 
wrote the introductory paragraph; added the exception 
to Subsection A; rewrote Subsections EK and G; and made 
minor stylistic changes throughout the section. 

The 1987 amendment, effective July 1, 1987, substi- 
tuted "secretary" for "state park and recreation division" 
in Subsections B and E through G and "Chapter 16, Ar- 
ticle 2 NMSA 1978" for "this article" in Subsection G and 


made minor changes in language throughout the section. 


16-2-33. State parks division penalty assessment misdemeanors; 
definition; schedule of assessments. 


A. As used in Chapter 16, Article 2 NMSA 1978, "penalty assessment misdemeanor" means a 
violation of any rule of the state parks division of the energy, minerals and natural resources de- 
partment promulgated pursuant to Chapter 16, Article 2 NMSA 1978. 

B. The term "penalty assessment misdemeanor" does not include a violation that has caused or 
contributed to the cause of an accident resulting in injury or death to a person or disappearance of 
a person, nor does it include a violation of Section 16-2-32 NMSA 1978. 

C. Whenever a person is arrested for violation of a penalty assessment misdemeanor, the ar- 
resting officer shall advise the person of the option either to accept the penalty assessment and 
pay it to the court or to appear in court. The arresting officer, using a uniform non-traffic citation, 
shall complete the information section, prepare the penalty assessment and prepare a notice to 
appear in court specifying the time and place to appear. The arresting officer shall have the person 
sign the citation as a promise either to pay the penalty assessment as prescribed or to appear in 
court as specified, give a copy of the citation to the person and release the person from custody. An 
officer shall not accept custody of payment of any penalty assessment. 

D. The arresting officer may issue a warning notice, but shall fill in the information section 
of the citation and give a copy to the arrested person after requiring a signature on the warning 

‘notice as an acknowledgment of receipt. No warning notice issued under this section shall be used 
as evidence of conviction for purposes of Subsection L of this section. 

E. In order to secure release, the arrested person must give a written promise to appear 
in court or to pay the penalty assessment prescribed or to acknowledge receipt of a warning 
notice. 

F. The magistrate court or metropolitan court in the county where the alleged violation oc- 
curred has jurisdiction for any case arising from a penalty assessment misdemeanor issued for 
violation of a rule of the state parks division promulgated pursuant to Chapter 16, Article 2 
NMSA 1978. 
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G. A penalty assessment citation issued by a law enforcement officer shall be submittedito the 
appropriate magistrate or metropolitan court within three business days of issuance. If the cita- 
tion is not submitted within three business days, it may be dismissed with prejudice. 

H. It is a misdemeanor for any person to violate a written promise to pay the penalty assess- 
ment or to appear in court given to an officer upon issuance ofa citation regardless of the disposi- 
tion of the charge for which the citation was issued. . 

I, A citation with a written promise to appear in court or to pay i penalty assessment is a 
summons. If a person fails to appear or to pay the penalty BSSesSmieet by the sil gi ope date, a 
warrant for failure to appear may be issued. t 

J. Awritten promise to appear in court may be complied with by appearance of counsel, 

K. When an alleged violator of a penalty assessment misdemeanor elects to appear in court 
rather than.to pay the penalty assessment to the court, no fine imposed upon later conviction 
shall exceed the penalty ASSeSgrEMD established for the nepal penalty assessment misde- 
meanor. 

L. The penalty assessment for a first violation of any er of the abate parks divinichs promulgated 
to Chapter 16, Article 2 NMSA 1978 is thirty dollars ($30.00): This penalty assessment is in addition 
to any magistrate or metropolitan court costs as provided in Subsection B of Section 35-6-4 NMSA 
1978. Upon a second conviction or acceptance of a notice of penalty assessment for violation of any 
rule of the state parks division promulgated pursuant to Chapter 16, Article 2 NMSA 1978, the pen- 
alty assessment shall be fifty dollars ($50.00). Upon a third or subsequent. conviction or acceptance 
of a notice of penalty assessment, the penalty assessment shall be one hundred fifty dollars ($150). 


History: Laws 2013, ch. 136, § 1. IV, § 23, was effective June 14, 2013, 90 days after the 

Effective dates, — Laws 2013, ch. 136 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N,M. Const., art. 

ARTICLE 3 
State Trails System ‘hs 
Sec, Sec. 
16-3-1, Short title. 16-3-6. Trails on federal re coordination. with na- 
16-3-2. Definitions. tional trails system. 
16-3-3, Purpose. 16-3-7. Violations; penalties. ' 
16-3-4, State trails system'created; types of trails; eee 16-3-8. Additional means of enforcement. 
ning. _ 16-3-9. Limitation of liability of owners of land aed. for 

16-3-5. Secretary to supervise planning, construction, op- recreational purposes, 


eration and maintenance of trails system; 
powers and duties, 


16-3-1. Short title. | 
This act [16-3-1 through 16-3-9 NMSA 1978] may be cited as the "State Trails System Act." 


History: 1953 Comp., § 4-9A-1, enacted by Laws | '. 81A'C..8, States § 147.” 
1978, ch, $72, § 1. ; ‘yt 
ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 59 Am: 
Jur. 2d Parks, Squares, and Playgrounds §§ 5 to 7, 10 to 12. 
16-3-2. Definitions. 


As used in the State Trails System Act: 

A, "local government" means any county, municipality or other political subdivision of the state 
and includes rural communities and unincorporated towns or villages in the state; and 

B. "secretary" means the secretary of energy, minerals and natural resources. 


\ 
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16-3-3 - STATE TRAILS SYSTEM 16-3-4 


History: 1953 Comp., § 4-9A-2, enacted by Laws _.. The 1987 amendment, effective July 1, 1987, deleted 
1973, ch. 372, § 2; 1977, ch. 254, § 32; 1987, ch. 234, former Subsections A and B, which defined "division" and 
§ 27, i ¥FO f ~~ "director," respectively; redesignated former Subsection C 


as present Subsection A; and added Subsection B. 


16-3-3. Purpose. 


The purpose of the State Trails gin Act is to provide ne access to, and the enjoyment and 
appreciation of, the New Mexico outdoors in order to conserve, develop and use the natural resources 
of the state for purposes of health and recreation. It is the intent and purpose of the State Trails Sys- 
tem Act to encourage horseback riding, hiking, bicycling and other recreational activities. 


History: 1958 Comp., § 4-9A-3, enacted by Laws 
1978, ch. 372, § 3. 


} 


16-3-4. State trails system created; types of trails; planning. 


A. There is created a "state trails system" composed of: 

(1) "state scenic trails" which are extended trails so located as to provide maximum poten- 
tial for the appreciation of natural areas and for the conservation and enjoyment of the significant 
scenic, historic, natural, ecological, geological or cultural qualities of the areas through which such 
trails pass; 

(2) "state recreation trails" which are trails designed to provide a variety of outdoor rec- 
reational uses in or reasonably accessible to urban areas and, where appropriate, shall connect 
parks, scenic areas, historical points and neighboring communities; 

(3) "state historical trails" which are trails designed to identify and interpret routes which 
were significant i in the prehistoric settlement or historical development of the state; and 

(4) "special use trails" which are trails that may provide:uses also provided by scenic, 
recreation and historical trails but which shall not be limited to such uses. The secretary may des- 

ignate special use trails in such locations as he deems appropriate and may limit the use of such 

trails to such special users as he determines. In designating special use trails, the secretary shall 
give due regard to the interests of users who have needs of a special nature which are not fulfilled 
by other trail types comprising the state trails system. 

B. State trails shall be supplemented by support facilities deemed necessary and feasible by 
the secretary. These facilities shall comply with health and environment department [department 
of environment] standards and regulations. 
~-C, Inthe planning and designation of trails, the secretary shall give due regard to the interests 
of federal or state agencies, counties, municipalities, private landowners and interested individu- 
als and recreational and conservation organizations. The secretary shall give full consideration to 
the inclusion of trails from all categories within the system. 

D, The secretary shall prescribe the uses and limits of each type of trail. 

E. Separate trails may be established for motorized vehicles but shall not be trails designated 
for horseback riding, hiking or bicycling. 

F. Before making a final designation of any trail, the secretary shall: 

(1) hold a public hearing after proper notice within the affected county and area; and 

(2) ‘as a result of the hearing, adopt a finding approving or disapproving the trail based 
' upon evidence as to the adverse effects that the trail has on the holders of any interest in the lands 
in the proximity of the trail. 


History: 1953 Comp., § 4-9A-4, enacted by Laws department of health. Laws 1991, ch. 25, § 4 created the 
1978, ch. 872, § 4; 1977, ch. 254, § 33; 1987, ch: 234, © department of environment. 
§ 28. The 1987 amendment, effective July 1, 1987, substi- 

Bracketed material. — The bracketed material was tuted "secretary" for "division" in Subsections A(4), B, C, 
inserted by the compiler and is not part of the law. Laws D, and F; in Subsection B, in the second sentence substi- 
1991, ch, 25, § 16 repealed former 9-7-4 NMSA 1978, re- tuted "health and environment department" for "environ- 
lating to the health and environment department and mental improvement agency"; and made minor changes in 
enacted a new 9-7-4 NMSA 1978, which created the language throughout the section. 
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16-3-5 PARKS, RECREATION AND FAIRS 16-3-5 


16-3-5. Secretary to supervise planning, construction, operation and 
maintenance of trails system; powers and duties. 


A. The secretary shall: 

(1) adopt and regularly review and revise in accordance with the State Rules Act [Chap- 
ter 14, Article 4 NMSA 1978] such rules and regulations as may be necessary to carry into effect 
and enforce the provisions of the State Trails System Act; 

(2) plan, establish, acquire, purchase, develop, construct, enlarge, improve, maintain, 
equip, operate, protect and police the state trails system; 

(3) acquire by lease, deed or contract rights-of-way or easements for trails across private, 
municipal, county, state or federal lands. In selecting the rights-of-way, every consideration shall 
be given to minimizing the adverse effects upon the adjacent landowner or user, Acquisition shall 
be, wherever possible, in the form of an easement obtained by gift, exchange or purchase with do- 
nated funds. When such devices fail, the secretary may authorize the expenditure of state appro- 
priations for acquisition in fee. Any agreement for acquisition of rights in land shall be for terms of 
not less than twenty-five years whenever possible; and 

(4) coordinate trail development by assisting counties, municipalities and other political sub- 
divisions in the formation of their trail plans. In carrying out this responsibility, the secretary shall 
review records of easements and other interests in lands which are available for use as trails, including 
public lands, utility easements, flood plains, railroad rights-of-way, arroyos, other rights-of-way and 
surplus public proprietary lands as may be adaptable for such use, and shall ensure that uniform con- 
struction standards, compatible with allowed usage, are made available to local governments. | 

B. The secretary may abandon any portion or all of a trail or easement acquired for trail pur- 
poses which is no longer needed for such purposes, or he may transfer any trail or easement to a 
local government having jurisdiction over the area in which the trail or easement is located for so 
long as the local government agrees to maintain and operate the trail. 

C. The secretary shall notify the owner of the land through which any trail or easement passes 
prior to entering into any agreement with a local government for the operation of a trail and shall se- 
cure the consent of the landowner prior to the transfer of any trail or easement to a local government. 

D. The secretary shall review all formal declarations of railroad right-of-way abandonments by 
the interstate commerce commission for possible inclusion into the state trails system. . 

E. Within the boundaries of a right-of-way, the secretary may acquire on behalf of the state 
lands in fee title, any interest in lands in the form of scenic or other easements or any interest in 
lands under cooperative or other agreement. Acquisition of land or of any interest in land may be 
by gift, purchase, exchange or by the assumption of obligations. Acquisition may be through the 
use of funds obtained by donation, federal grants, proceeds of the sale of bonds, legislative ap- 
propriation or otherwise. In acquiring real property or any interest therein, the power of eminent 
domain shall not be used. 

F. The secretary shall prepare and publish trail plans and standards and make them avail- 
able to participating local governments and interested members of the public upon request. The 
secretary shall also prepare a state trails map and shall make copies available to members of the 
public upon request. 

G. The secretary shall prepare and publish a comprehensive intermediate and long-range state 
trails plan on a continuing basis in accordance with the state comprehensive outdoor recreation 
plan. Included in these plans shall be an inventory of existing trails and potential trail routes on 
all lands within the state. Such plans may include general routes or corridors within which specific 
trails or segments of trails may be considered for inclusion in the state trails system. 

H. The secretary shall annually submit a written report on recreational, scenic, historical and 
special use trails to the governor by December 31. Copies of the annual reports shall be furnished 
to participating local governments and shall be made available to interested members of the pub- 
lic upon request. 


History: 1953 Comp., § 4-9A-6, enacted by Laws in. Subsection A(3), deleted from the end: of the second 
1973, ch. 372, § 6; 1977, ch. 254, § 35; 1987, ch. 284, § 29, sentence "and his operations"; and made minor language 

The 1987 amendment, effective July 1, 1987, substi- changes throughout the section. ‘ 
tuted "secretary" for "division" throughout the section; 
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16-3-6 STATE TRAILS SYSTEM 16-3-9 


16-3-6. Trails on federal lands; coordination with national trails system. 


A. The secretary may establish and deaignate state recreational, scenic, historical and special 
use trails on lands under the jurisdiction of.a federal, agency when, in the opinion) of the federal 
agency and the secretary, such lands may be so developed under the provisions of federal law and 
the provisions of Section 16-3-4 NMSA 1978. 

B. Nothing in the State Trails System Act shall preclude a. component of the state trails system 
from being a part of the national trails system. The secretary shall coordinate the state trails sys- 
tem with the national trails system and is directed to encourage and assist any federal studies for 
inclusion of New Mexico trails in the national trails system. The secretary may enter into written 
cooperative agreements for joint federal-state administration of any New Mexico component of 
the national trails system, provided such agreements for.administration of land uses are not less 
restrictive than those set forth in the State Trails System Act. 


Histary1669 Wow § BAG chacted! by Lawe lee 2. DOE 


1973, ch. 372, § 7; 1977, ch. 254, § 36; 1987, ch. 234, § 30. 


The 1987 amendment, effective July 1, 1987, substi- 


tuted "secretary" for "division" throughout the section, 
"16-3-4 NMSA 1978" for "4-9A-4 NMSA 1953" at the end of. 
Subsection A and "the State Trails System Act" for "this ar- 
ticle" at the beginning of the first sentence in Subsection B. 


16-3-7. Violations; penalties. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — "Com- 
pliance with state standards" as requirement to granting 
right-of-way over federal public lands under § 505(a)(iv) of 
the Federal Land Policy and Management Act of 1976 (43 
USCS § 1765(a)(iv)), 60 A.L.R. Fed, 386, ) 


Each person is guilty of a misdemeanor who shall: 

A. willfully mutilate, deface or destroy any guidepost, notice, tablet, fence or other work which 
is for the protection or ornamentation of any state trail; 

B. place along any trail or affix to any object in the right-of-way, without a written license from 
the secretary, any word, character or device designed to advertise any business, trade, profession, 


article, thing, matter or event; or: 


C. violate any rule or regulation adopted by the secretary in accordance with the State Rules 
Act [Chapter 14, Article 4 NMSA 1978] to regulate the use of and prevent damage to lands within 


and adjacent to the state trails system. 


History: 1953 Comp., § 4-9A-8, enacted by Laws 
1973, ch. 372, § 8; 1977, ch. 254, § 37; 1987, ch. 234, § 31. 


The 1987 amendment, effective July 1, 1987, substi- 
tuted "secretary" for "division" in Subsections B and C. 


16-3-8. Additional means of enforcement. 


As an additional means of enforcing the provisions of the State Trails System Act.and rules and 
regulations adopted by the secretary pursuant to that act, the secretary may seek injunctive relief, 
in the district court of the county where the violation occurs, against any violation.or threatened 
violation of the act.or any rules and regulations adopted pursuant thereto, and such relief shall be 
subject to the continuing jurisdiction and supervision of the district court and the court's powers of 
contempt. Any party aggrieved by any final judgment of the district court under this section may 
appeal to the court of appeals as in other civil actions. 


. History: 1953 Comp., § 4-9A-9, enacted by Laws 
1973, ch. 372, § 9; 1977, ch. 254, § 38; 1987, ch. 234, § 32. 
The 1987 amendment, effective July 1, 1987, in the 


places it appears, deleted the former second sentence, 
which read "The attorney general shall represent the divi- 
sion," and made minor language changes in the first sen- 


first sentence substituted "secretary" for "division" both tence. 


16-3-9. Limitation of liability of owners of land used for recreational 
purposes. 7 


No person or corporation, or their successors in interest, who has granted a right-of-way or ease- 
ment across his land to the energy, minerals and natural resources department for use in the state 
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16-4-1 PARKS, RECREATION AND FAIRS 16-4-3 


trails system shall be liable to any user of the trail for injuries suffered on the right-of-way or ease- 
ment unless the injuries are caused by the willful or wanton misconduct of the grantor. 


History: 1953 Comp.,.§ 4-9A-10, enacted by Laws 
1978, ch. 372, § 10; 1977, ch, 254, § 39; 1987, ch. 234, § 33. 

The 1987 amendment, effective July 1, 1987, substi- 
tuted "energy, minerals and natural resources depart- 
ment" for "division" and made a minor language change. 


a motorcycle over the trails on a landowner's property, 
the landowner has no duty to maintain the trails and 
has no duty to warn of dangerous trail conditions not 
created by the landowner. Moore v. Burn Constr. Co., 
1982-NMCA-087, 98 N.M. 190, 646 P.2d 1254. 


ANNOTATIONS 


No duty to maintain trails or warn of danger- 
ous conditions, — Where a traveler has a right to ride 


ARTICLE 4 
El Rio Chama Scenic and Pastoral River and Rio Grande 
Valley State Park 
Sec. Sec. 
16-4-1. Short title. 16-4-10, Declaration of policy and funding intent. 
16-4-2. Declaration of policy. 16-4-11. Definitions. 
16-4-3. Definitions. 16-4-12. Designation of boundaries. 


16-4-4. Designation. 

16-4-5, Management. 

16-4-6. Land use and acquisition. 
16-4-7. Inclusion in national system. 
16-4-8, Violations; injunctions. 
16-4-9, Short title. 


16-4-18. Management. 

16-4-14. Land use and acquisition. 
16-4-15, Violations; injunctions. 
16-4-16. Joint powers. 

16-4-17. Repealed. — 


16-4-1. Short title. 


This act [16-4-1 through 16-4-8 NMSA 1978] may be cited a as "E] Rio Chama Scenic and Pastoral 
Act." 


History: 1953 Comp., § 75-34A-1, enacted by Laws 
1977, ch. 242, § 1. 


16-4-2. Declaration of policy. 


The preservation, protection and maintenance of the natural and scenic beauty ofia designated 
portion of the Chama river and its immediate corridor is in the public interest and is compatible 
with the multiple use of New Mexico's natural resources. The designation of El Rio Chama scenic 
and pastoral river will enable the people of the area to enjoy the recreational, environmental and 
wildlife benefits of the river. Therefore, the legislature declares it to be in the public interest, in 
furtherance of sound environmental policy and for the good of the people, to establish a scenic and 
pastoral river known as El Rio Chama. 


History: 1953 Comp., § 75-34A-2, enacted by Laws 
1977, ch, 242, § 2. 


16-4-3. Definitions. 


As used in El Rio Chama Scenic and Pastoral Act [16-4-1 through 16-4-8 NMSA 1978]: 

A. ."corridor" means those lands immediately adjacent to the riverbed essentially from rim to 
rim or four hundred feet back from the river banks of the Rio Chama, whichever is less; 

B. "pastoral" means those free-flowing segments of the river which are affected by the works 
of man but which still possess natural and scenic value. Included are areas with developed or par- 
tially developed shorelines; 
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16-4-4 EL RIO CHAMA SCENIC AND PASTORAL RIVER AND RIO GRANDE VALLEY STATE PARK 16-4-6 


C. "river" means a flowing body of water or any segment, portion or tributary thereof within 
the corridor, including rivers, streams, creeks, branches or small lakes; 

D. "scenic" means those sections of the river that are free of impoundments, with shorelines 
remaining largely undeveloped, but which may be accessible in places by primitive roads; and 

E. "secretary" means the secretary of energy, minerals and natural resources. 


History: 1953 Comp., § 75-34A-3, enacted by Laws The 1987 amendment, effective July 1, 1987, added 
1977, ch. 242, § 3; 1987, ch, 234, § 34. Subsection E. 


16-4-4, Designation. 


The Chama river and its dmbaraty corridor, from the boundary line between section 10 and 15, 
township 27 north, range 2 east just south of the El] Vado dam downstream approximately thirty 
miles to where it is crossed by the U.S. forest service boundary in section 24, township 24 north, 
range 3 east, is designated as a Beers and pastoral river. 


History: 1953 Comp., § 75-34A-4, enacted by Laws 
1977, ch. 242, § 4, 


16-4-5. Management. 


A. The secretary shall administer the state-administered segment of El Rio Chama Scenic and 
Pastoral River and shall develop, by rule and regulation and after public hearings, a management 
plan and guidelines to realize the scenic and pastoral objectives of E] Rio Chama Scenic and Pas- 
toral Act [16-4-1 through 16-4-8 NMSA 1978]. The plan shall be prepared in cooperation with the 
appropriate federal agencies and shall include among other things: 

(1) consideration for cooperative management arrangements between state and federal 
authorities; and 

(2), .measures to control recreational use of the designated river to protect the river's natu- 
ral values. 

B. The secretary shall seek the assistance and aid of the state game commission for resource 
and recreation management within the state-administered segment of El Rio Chama Scenic and 
Pastoral River. 

C. The secretary shall report annually to the governor and to the legislature concerning the 
development and the administration of the cooperative federal-state management plan. 


History: 1953 Comp., § 75-34A-5, enacted by Laws commission" once in each subsection and made a minor 
1977, ch. 242, § 5; 1987, ch. 234, § 35. language change in Subsection A. 

The 1987 amendment, effective July 1, 1987, sub- 
stituted "secretary" for "state park and recreation 


16-4-6. Land use and acquisition. 


A. The secretary shall not condemn any land or interests in lands within El Rio Chama Scenic 
and Pastoral River under state jurisdiction. 

B. The secretary may acquire, in furtherance of the objectives of El Rio Chama Scenic and Pastoral 
Act [16-4-1 through 16-4-8 NMSA 1978] and on behalf of the state, land, improvements or any interest 
within the boundaries of El] Rio Chama Scenic and Pastoral River by purchase, lease, exchange or gift 
and enter into agreements with private landholders concerning the same at fair market value. 

C.. The secretary may accept and receive gifts and bequests of money or other property, includ- 
ing funds from the federal government, for purposes consistent with El Rio Chama Scenic and 
Pastoral Act. . 

D.. El Rio Chama Scenic and Pastoral River shall be administered in such a manner as to pro- 
tect and enhance the scenic and natural values which caused the river to be designated as a state 
scenic and pastoral river. 
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E. Nothing in El Rio'Chama Scenieand Pastoral Act shall be construed as being incompatible 
with existing state property laws. Nothing shall be construed to be incompatible with regulation of 
river flow for flood'control or beneficial‘uses of water. 


History: 1953 Comp., § 75-34A-6, enacted by Laws The 1987 amendment, effective July 1, 1987, substi- 
1977, ch, 242, § 6; 1987, ch. 234, § 36. tuted "secretary" for "state park and recreation commis- 
sion" at the beginning of Subsections A, B and C. 


16-4-7. Inclusion in national system. 


Nothing in El Rio Chama Scenic and Pastoral Act [16-4-1 through 16-4-8 NMSA 1978] shall 
preclude the designated river from becoming part of the national wild and.scenic rivers.system. 
The secretary shall encourage and assist any federal studies for inclusion of El Rio Chama 
Scenic and Pastoral River in the national system and may enter into written cooperative agree- 
ments for joint federal and state administration of El Rio Chama Scenic and Pastoral River as a 
component of the national system. Such agreements shall recognize the established rights and 
culture of the area. 


History: 1953 Comp., § 75-34A-7, enacted by Laws commission" near the beginning of the second sentence 
1977, ch, 242, § 7; 1987, ch. 284, § 37. and made minor language changes. 

The 1987 amendment, effective July 1, 1987, sub- j= Bawey f 
stituted "secretary" for "state park and recreation 


16-4-8, Violations; injunctions, 


Any person may be restrained and enjoined from engaging or continuing in an act which vio- 
lates any provision of El] Rio Chama Scenic and Pastoral Act [16-4-1 through 16-4-8 NMSA 1978] 
or any rule or regulation adopted pursuant to that act. 


History: 1953 Comp., § 75-34A-8, enacted by Laws or by a special attorney of the state park and recreation 


1977, ch. 242, § 8; 1987, ch. 284, § 38. commission at the request of the commission" following 
The 1987 amendment, effective July 1, 1987, deleted "any person may be restrained and enjoined" and made a 
"by proceedings instituted in the name of the state by the minor language change at the end of the section, 


state attorney general or any district attorney of the state 


16-4-9. Short title. 


This act [16-4-9 through 16- 4-17 NMSA 1978] may be cited as the aug Grande Navend State Park 
Act." 


History: Laws 1983, ch. 18, § 1. 


16-4-10. Declaration of policy and funding intent. © 


A. The preservation, protection and maintenance of the natural and scenic beauty of a desig- 
nated portion of the Rio Grande and its immediate corridor is in the public interest. The designa- 
tion of the Rio Grande Valley state park will enable people to enjoy the recreational, environmen- 
tal, educational and wildlife benefits of the river. Therefore, the legislature declares it to be in the 
public interest, in furtherance of sound environmental policy and for the good of the people to 
establish the Rio Grande Valley state park. — 

B. It is the intent of the Rio Grande Valley State Park Act [16-4-9 through 16-4-17 NMSA 
1978] that the state parks division of the energy, minerals and natural resources department not 
bear the operating costs for the Rio Grande Valley state park except for the area within the Rio 
Grande nature center state park. The state may expend funds Weta the boundaries oF the entire 
Rio Grande Valley state park as it deems appropriate, © 
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16-4-11 EL RIO CHAMA SCENIC AND PASTORAL RIVER AND RIO GRANDE VALLEY STATE PARK 16-4-13 


History: Laws 1983, ch. 18, § 2; 2005, ch. 31, § 1... ~ Valley state park except within the Rio Grande nature 
The 2005 amendment, effective ay? 17, 2005, pro- center state park and allowed the state to expend funds 
vided that the energy, minerals and natural resources within the Rio Grande Valley state park as appropriate. 


department not bear operating costs of the Rio Grande 


16-4-11, Definitions.’ 


As used in the Rio Grande Valley State Park Act [16-4-9 through 16-4-17 NMSA 1978]: 

A. "conservancy district" means the middle Rio Grande conservancy district; 

B. "operating party" means the party designated by the secretary to manage the state park; and 
C. "secretary" means the secretary of energy, minerals and natural resources. 


History: Laws 1983, ch. 18, § 3; 1987, ch. 234, § 39. redesignated former Subsection C as ‘current Subsection 
The 1987 amendment, effective July 1, 1987, de- B and, in that subsection, substituted "secretary" for "divi- 
leted former Subsection B, which defined "division", sion"; and added Subsection C, ¢ 


16-4-12. Designation of boundaries. 


The Rio Grande valley‘state park shall include lands owned’and controlled by the middle Rio 
Grande conservancy district in the floodway of the Rio Grande, adjacent levees, service roads, riv- 
erside drains and conservancy district letids contiguous to the river in Bernalillo county, with the 
following exceptions: 

A. private land in and adjacent to the floodway of the river; 

B. ‘lands held by public agencies other than the conservancy district; 

“C. lands of the Sandia and Isleta Indian pueblos in Bernalillo county; 

D. lands within the municipal boundaries of the village of Corrales unless the governing body 
of the village of Corrales subsequently requests inclusion; and 

E. a two-hundred foot strip on either side of the final center ‘line of existing and proposed 
bridges whose alignment has'been or may be approved by the urban SALA ae policy plan- 
ning aueet of ari middle’ Rio Grande council 2 governments. 


taste Laws 1983, ch. 18, § 4: 


16-4-13. pe partwollch ocd of 


A. ‘The provisions of the Rio Grande Valley State Park Act [16- 4-9 didiigh 16-4-17 NMSA 
1978] shall not take effect until the secretary has fully executed a management agreement with 
an operating party, and shall cease to be in effect if the management agreement is terminated. 
The management agreement shall include a map delineating the boundaries of the park. The 
park shall be established when the management agreement is signed by the secretary and the 
designated representative of the operating party. A provision of the management agreement shall 
require twelve months’ written notice prior to any termination taking effect. 

B. The operating party shall administer the Rio Grande Valley state park. The operating party 
shall develop, after public hearings, a management plan for approval by the secretary which is 
consistent with the provisions of the feasibility study previously prepared that satisfies the re- 
quirements of Subsection G of Section 16-2-11 NMSA 1978, to realize the objectives of the Rio 
Grande Valley State Park Act. The plan shall be prepared in cooperation with the appropriate 
federal, state and local agencies and shall include among other things: 

(1) consideration for cooperative management arrangements between state, federal, con- 
servancy, flood control and municipal authorities; . 

(2) measures to control recreational use of the designated river to protect the river's natu- 
ral values; and 

(3) measures to minimize any adverse impact to the park caused by public transportation 
or other public improvement projects to be located in close proximity to the park. 
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PARKS, RECREATION AND FAIRS 


16-4-15 


C. The operating party may seek the assistance and aid of the game and fish department for 
resource and wildlife management within the Rio Grande Valley state park. 


History: Laws 1983, ch. 18, § 5; 1987, ch. 234, § 40. 

The 1987 amendment, effective July 1, 1987, substituted 
"secretary" for "division" near the beginning of both Subsec- 
tions A and B, "secretary" for "representative of the division" 
in the third sentence in Subsection A and "game and fish di- 
vision of the energy, minerals and natural resources depart- 


complaint alleging specifically that the defendant city 
failed to include in the operating plan measures to mini- 
mize the adverse impact of its bridge project, in violation 
of the Rio Grande Valley State Park Act. State ex rel. Vill. 
of Los Ranchos de Albuquerque v. City of Albuquerque, 


1993-NMCA-147, 119 N.M. 169, 889 P.2d 204. 
ment" for "department of game and fish" in Subsection C. ia? 


ANNOTATIONS 


Hearing on complaint alleging violations of act. 
— The plaintiff village was entitled to a hearing on its 


16-4-14, Land use and acquisition. 


A. The secretary shall not condemn any land or interests 1 in lands within the Rio Grande Valley 
state park under state jurisdiction. 

B. The operating party may acquire, in furtherance of the'objectives of the Rio Grande Valley 
State Park Act [16-4-9 through 16-4-17 NMSA 1978] and on behalf of the state, land, improve- 
ments or any. interest within. the boundaries of the Rio Grande Valley state park by purchase, 
lease, exchange or gift and enter into agreements with private landholders concerning the same at 
fair market value. 

C. The secretary or operating party may accept and receive gifts and hequests of money or 
other property, including funds from the federal government, for purposes consistent with the Rio 
Grande Valley State Park Act. . 

D. The Rio Grande Valley state park shall be administered in such a manner as to malobkect and 
enhance the scenic and natural values of the Rio Grande. 

E, Nothing in the Rio Grande Valley State Park Act shall be construed as being incompatible 
with existing state property laws. Nothing shall be construed to be incompatible with regulation 
of river flow for flood control, sediment control or beneficial uses of water or with the need for life 
saving, fire suppression, public health or emergency flood management. » 

F. Future public utility crossings, including but not limited to sewer lines, sewer outfalls, and 
water lines and facilities, are permitted uses in the park, subject to the following: such facili- 
ties shall be placed underground or in existing easements, provided that if such placement is de- 
termined by the utility not to be practical due to unusual environmental, economic or technical 
problems, the utilities shall make such findings and present them to the secretary for approval of 
placing the proposed facilities above ground or outside existing easements. The utility shall also 
demonstrate to the secretary that location of the proposed facility outside the park would cause 
undue hardship to the utility. 

G. The Rio Grande Valley State Park Act shall not prohibit existing or future drainage or 
flood control projects approved by a county, municipality or flood control agency. Such projects 
shall be reviewed by the secretary, and the secretary, the operating party and the county, munici- 
pality or flood control agency shall cooperate to minimize adverse impact on the park caused by 
such projects. 


History: Laws 1983, ch. 18, § 6; 1987, ch. 234, § 41. The 1987 amendment, effective July 1, 1987, sub- 


stituted "secretary" for "division" in Subsections A, Uy es 
and G. 


16-4-15. Violations; injunctions. 


Any person may be restrained and enjoined from engaging or continuing in an act which vio- 
lates any provision of the Rio Grande Valley State Park Act [16-4-9 through 16-4-17 NMSA 1978] 
or any rule or regulation of the secretary or any additional rule or regulation adopted pursuant to 
the Rio Grande Valley State Park Act. 
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History: Laws 1983, ch. 18, § 7; 1987, ch. 234, § 42. or the operating party at the request of the division or the 

The 1987 amendment, effective July 1, 1987, deleted operating party" following "any person may be restrained 
"by proceedings instituted in the name of the state or the ae enjoined” at the beginning and substituted ' 'gecre- 
operating party by the attorney general or any district at- ary" for "division" near the end. 


torney of the state or by a special attorney of the division 


16-4-16. Joint powers. 


The operating party, subsequent to satisfying the provisions of Subsection A of Section 5 [16-4- 
13 NMSA 1978] of the Rio Grande Valley State Park Act, and the conservancy district shall enter 
into a joint powers agreement to effectuate the provisions of the Rio Grande Valley State Park 
Act [16-4-9 through 16-4-17 NMSA 1978]; provided, however, that nothing in the Rio Grande 
Valley State Park Act shall be construed in such a way as to obstruct or interfere with the du- 
ties, operations, obligations, construction of new works or functions of the middle Rio Grande 
conservancy district as provided in Chapter 73, Articles 14 and 18 NMSA 1978 or the duties and 
obligations of the state of New Mexico under the Rio Grande Compact [72-15-23 NMSA 1978] 
or agreements or contracts between the conservancy district and federal agencies such as the 
United States department ’ interior, the bureau of reclamation and the United States army 
corps of engineers, 

In the event the operating ath and. the cotiservancy district: fail to adiehiata a mattieniiy ac- 
ceptable joint powers agreement within one year from complying with the provisions of Subsection 
A of Section 5 of the Rio Grande Valley State Park Act, the operating party and:the conservancy 
district shall submit any unresolved disputes to a mutually agreeable impartial arbitrator for 
binding arbitration. 


‘History: Laws 1983, ch. 18, § 8. 


16-4-17. Repealed. 


Repeals. — Laws 2005, ch. 31, § 2 repealed 16-4-17 provisions of former section, see the 2004 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1983, ch. 18, § 9, relat- NMOneSource.com. 
ing to state appropriations, effective June 17, 2005. For . 
ARTICLE 5 

Cumbres and Toltec Scenic Railroad 
Sec. Sec. 
16-5-1. Execution of compact. 16-5-7. Commission. powers. 
16-5-1.1. Short title. 16-5-8.. Definitions. 
16-5-2. Ratification of compact. 16-5-9, Authority of commission 1 to incur indebtedness. 
16-5-3. Cumbres and Toltec scenic railroad commission 16-5-10. Railroad loan retirement fund. 

created. 16-5-11. Authorization to set and collect user fees. 

16-5-4. Appointment of members. 16-5-12, Tax exemption of interest charged on loan. 
16-5-5, Payment of the expenses of commission. 16-5-13. Liberal interpretation. 
16-5-6. Exemptions, 


16-5-1. Execution of compact. 


The legislature hereby approves and the governor is authorized to enter into a compact on be- 
half of this state with the state of Colorado in the form substantially as follows; 


_CUMBRES AND TOLTEC SCENIC RAILROAD COMPACT 
The state of New Mexico and ra state of Bblorada: desiring to provide for the joint acquisi- 


tion, ownership and control of an interstate narrow gauge scenic railroad, known as the Cumbres! 
and Toltec scenic railroad, within Rio Arriba county in New Mexico and Archuleta and Conejos 
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counties in Colorado, to promote the public welfare by encouraging and facilitating recreation and 
by preserving, as a living museum for future generations, a mode of transportation that helped in 
the development and promotion of the territories and states, and to remove all causes of present 
and future controversy between them with respect thereto, and being moved by considerations of 
interstate comity, have agreed upon the following articles: 


Article I 


The states of New Mexico and Colorado agree jointly to acquire, own and make provision for the 
operation of the Cumbres and Toltec scenic railroad. 


Article II 


The states of New Mexico and Colorado hereby ratify and affirm the agreement of July 1, 1970, 
entered between the railroad authorities of the states. 


Article III 


The states of New Mexico and Colorado agree to make such amendments to the July 1, 1970 
agreement and such other contracts, leases, franchises, concessions or other: agreements as. may 
hereafter appear to both states to be necessary and proper = the control, operation or digpositton 
of the said railroad. 


Article IV 


The states of New Mexico and Colorado agree to the consideration of the.enactment of such laws 
or constitutional amendments exempting the said railroad or its operations from various laws of 
both states as both states shall hereafter mutually find necessary and proper. 


Article V 


Nothing contained herein shall be construed so as to limit, abridge or affect the jurisdiction or 
authority, if any, of the interstate commerce commission over the said railroad, or the applicability, 
if any, of the tax laws of the United States to the said railroad or its operations. 


History: 1953 Comp., § 69-12-4, enacted by Laws Mexico and Colorado, is immune from property taxes in 
1972, ch. 19, § 1. the two states. 1990 Op. Att'y Gen. No. 90-18. 


ANNOTATIONS 


Bi-state agency immune from property tax. — The 
Cumbres and Toltec Railroad, a bi-state agency of New 


16-5-1.1. Short title. 


Sections 16-5-1 through 16-5-7 NMSA 1978 and Sections 1 through 7 of this act [16-5-1.1, 16-5-8 
through 16-5-13 NMSA 1978] may be cited as the "Cumbres and Toltec Scenic Railroad Act". 


History: Laws 1989, ch. 26, § 1. 


16-5-2. Ratification of compact. 


The legislature hereby ratifies the "Cumbres and Toltec Scenic Railroad Compact" as it is set 
forth in Section 16-5-1 NMSA 1978 (being Laws 1972, Chapter 19, Section 1) signed at the city 
and county of Santa Fe, state of New Mexico, on the 11th day of December, A.D. 1974, by Bruce 
King, as governor of the state of New Mexico, pursuant to Section 16-5-1 NMSA 1978 and signed 
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at the city and county of Denver, state of Colorado, on the 26th day of December, A.D. 1974, by 
John D. Vanderhoof, as governor of the state of Colorado, under authority of and in conformity 
with the provisions of Chapter 254 of the Session Laws of Colorado 1973. The consent of con- 
gress was given by Public Law 93-467, approved October 24; A.D. 1974, by the senate and house 
of representatives. 


History: 1953 Comp., § 69-12-4.1, enacted by Laws 
1977, ch. 350, § 1. 


16-5-3. Cumbres and Toltec scenic railroad commission created. 


There is created the "Cumbres and Toltec scenic railroad commission," an interstate agency au- 
thorized by the Cumbres and Toltec Scenic Railroad Compact. The commission shall be composed 
of four members, two of whom serve for the state of New Mexico and two of whom serve for the 
state of Colorado. 


History: 1953 Comp., § 69-12-5, enacted by Laws Repeals and reenactments. — Laws 1977, ch. 350, 
1977, ch, 350, § 2. § 2, repealed 69-12-5, 1953 Comp., relating to the effective 
date of the compact, and enacted a new section. 


16-5-4. Appointment of members. 


The two New Mexico members of the Cumbres and Toltec scenic railroad commission shall be 
appointed by the governor and shall serve at his pleasure. The members shall be reimbursed.as 
provided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978], but shall receive 
no other compensation, perquisite or allowance. | : 


History: 1953 Comp., § 69-12-6, enacted by Laws 
1977, ch. 350, § 3. 


16-5-5. Payment of the expenses of commission. 


The New Mexico share of the expenses of the commission and the reimbursement of the New 
Mexico members may be paid out of funds appropriated by the legislature and other revenue and 
user fees collected pursuant to Section 16-5-11 NMSA 1978 not needed for railroad loan retire- 
ment. Fees and revenues collected by the commission are appropriated to the commission. 


History: 1953 Comp., § 69-12-7, enacted by Laws user fees and other revenues not needed for railroad loan 
1977, ch. 350, § 4; 2005, ch.156,§1.  — retirement and are appropriated to the commission. 

The 2005 amendment, effective June 17, 2005, pro- Mal 
vided that expenses of the commission may be paid from 


16-5-6. Exemptions. 


The Cumbres and Toltec scenic railroad commission is exempt from compliance with the Person- 
nel Act [Chapter 10, Article 9 NMSA 1978] and the Public Purchases Act. 


* History: 1953 Comp., § 69-12-8, enacted by Laws 1978, were repealed Laws 1984, ch. 65, § 175, leaving only 
1977, ch. 350, § 5. 13-1-21 and 13-1-22 NMSA 1978 of the former Public Pur- 
Compiler's notes. — Former 13-1-1 NMSA 1978 was © chases Act remaining. See now the Procurement Code, 13- 


the short title for the Public Purchases Act (former 13-1-1 1-28 NMSA 1978 et seq. ) 
through 13-1-27 NMSA 1978), referred to in this section. . 7 
Sections 13-1-1 to 13-1-20, and 13-1-23 to 13-1-27 NMSA 


i 
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16-5-7,. Commission powers. 


The Cumbres and Toltec scenic railroad commission shall have spe powers necessary to effectu- 
ate the provisions of the Cumbres and Toltec Scenic Railroad Compact. 


History: 1953 Comp., § 69-12-9, enacted by Laws 
1977, ch. 350, § 6. 


16-5-8. Definitions. 


As used in the Cumbres and Toltec Scenic Railroad Act [16-5-1 through 16-5-13 NMSA 197 8]: 
A. "commission" means the Cumbres and Toltec scenic railroad commission; and 
B.. "railroad" means the Cumbres and Toltec scenic railroad. 


History: Laws 1989, ch. 26, § 2. 


16-5-9. Authority of commission to incur indebtedness. 


A. The commission has authority to incur indebtedness for the following purposes: 

(1) expenditures to make emergency repairs, replacements or additions to the railroad's 
equipment or facilities; and 

(2) capital expenditures for development, improvement and acquisition of facilities and 
equipment for the railroad. 

B. Before the authority to incur indebtedness may be exercised, a majority of the commission 
members shall vote in favor of a resolution that: 

(1) specifies the amount of indebtedness to be incurred; 

(2) specifies in detail the purposes for the loan; and 

(8) authorizes the chairman of the commission to execute all documents on behalf of the 
commission to incur the indebtedness by negotiating a loan from a financial institution. 

C. The total indebtedness existing at any time under the authority granted in this section shall 
not exceed two hundred fifty thousand dollars ($250;000). 

D. Any indebtedness incurred under the authority of this section shall not create a debt of the 
state or pledge the general credit of the state or commission. It shall not constitute personal in- 
debtedness of any member of the commission. Except as provided in Subsection E of this section, 
the indebtedness shall'‘not be secured by any type of security interest in the real or personal prop- 
erty of the railroad, nor shall that property be subject to any legal process to satisfy a judgment for 
the indebtedness in the event of nonpayment of the indebtedness. 

EK. The commission may pledge as security for the repayment of indebtedness incurred and out- 
standing under the authority of this section all of the railroad. user fees authorized to be charged 
under Section 5 [16-5-11 NMSA 1978] of the Cumbres’ and Toltec Scenic Railroad Act. 


History: Laws 1989, ch. 26, § 3. 


16-5-10. Railroad loan retirement fund. 


A. There is created the "railroad loan retirement fund". Railroad user fees authorized pursu- 
ant to the Cumbres and Toltec Scenic Railroad Act may be deposited in the fund by the commis- 
sion, The commission shall by resolution authorize the placement of the fund in an appropriate 
financial institution and shall also authorize the investment of money in the Sarich Income earned 
from investment of the fund shall become part of the fund. ° 

B. The money in the railroad loan retirement fund is irrevocably pledged to the retirement of 
any indebtedness incurred by the commission under the authority of Section 16-5-9 NMSA 1978. 
During the time that any indebtedness is outstanding, the commission shall not reduce or elimi- 
nate any user fees that were in effect at the time the indebtedness was incurred. 


x 
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History: Laws 1989, ch. 26, §.4; 2005, ch. 156, § 2. .....__. deposited in the railroad retirement fund by the commis- 
The 2005 amendment, effective June 17, 2005, pro- sion. 7 
vided in Subsection A that railroad user fees may be oe? 


16-5-11, ‘Authorization to set and collect user fees. | 


The commission may establish user fees to be charged to passengers on the railroad. The fee 
schedule may provide for different fees for different classes of passengers. 


- History: Laws 1989, ch. 26, § 5. 


16-5-12. Tax exemption of interest charged on loan. 


Any interest charged and collected by a financial institution for extending a loan.to the commis- 
sion is exempt from all taxes imposed by the state and its political subdivisions. 


History: Laws 1989, ch. 26, § 6. 


16-5-13. Liberal interpretation. 


The Cumbres and Toltec Scenic Railroad Act [16-5-1 through 16-5-13 NMSA 1978] shall be lib- 
erally construed to carry out its purpose. 


History: Laws 1989, ch.'26, § 7. 


ARTICLE 6 
State and County Fairs 


Sec. Sec. 
16-6-1. State fair commission; members; appointment; 16-6-18. Moneys.of New Mexico state fair. 

number; qualification; terms; oath; bond. 16-6-19, Validity of bonds. 
16-6-2. Payment of premiums on bonds. 16-6-20, Prohibitions against obligating state of New 
16-6-3. Disqualification of commissioners; organization Mexico. 

of commission; secretary and treasurer. 16-6-21. Bonds obligations of New Mexico state fair. 
16-6-3.1.. Budget review requirements. 16-6-22. Supplemental nature of act, construction and 
16-6-4. Powers and duties of commission; annual fair; ex- purpose. 

hibits; premiums. 16-6-23. Eastern New Mexico state fair; purposes; exhib- 
16-6-5. State fair commission administratively attached its. 

to tourism department. 16-6-24. Reorganization of Chaves county cotton carni- 
16-6-6. Annual meeting; election of officers; financial re- val. 

port to governor. 16-6-25. Authorization for holding of an annual bi-state 
16-6-7, Annual appropriation; Albuquerque contribution. ‘ fair in Curry county. 
16-6-8. Repealed. 16-6-26. Bi-state fair association. _ . 
16-6-9. Appropriation; how paid to the commission. '-16-6-27. Bond issue election; ballot; notice; voters; sale of 
16-6-10. Fair commission; expenses. bonds. 
16-6-11. Corporate powers of fair commission. 16-6-28. Declaration that bi-state fair association build- 
16-6-12. Contracts; financial interest by commissioner; ings are necessary public buildings. , 

_ effect; penalty. 16-6-29. Contesting validity of proceedings; limitation. 

16-6-13. Additional powers of fair commission; defini- 16-6-30. Tax levy; redemption fund; procedure for re- 
ie tions. deeming bonds. 
16-6-14. Creating New Mexico'state fair, a separate and 16-6-31. Ownership and maintenance of real and per- 
independent legal entity. sonal property. 
16-6-15. Additional powers. ponds fag 16-6-32. Advisory committee created; appointments; 
16-6-16. | Issuance of negotiable bonds; terms. ; staggered terms of members; duties. 


16-6-17. Powers to secure bonds. 
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16-6-1. State fair commission; members; appointment; number; 
qualification; terms; oath; bond. 


A. The governor shall appoint, with the advice and consent of the senate, a "state fair commis- 
sion", consisting of seven members, for terms of five years each; provided thatthe first appoint- 
ments shall be made of two commissioners for one-year terms, two for two-year terms, one for a 
three-year term, one for a four-year term and one for a five-year term. All state fair commissioners 
shall be bona fide residents of the state. No less than two commissioners shall be engaged in the 
business of livestock raising, and no less than two commissioners shall be engaged i in agricultural 
vocations and pursuits other than livestock raising. 

B. Before entering upon the duties of his office, each state fair commissioner shall take and 
subscribe an oath that he will faithfully and impartially discharge the duties of his office, which 
oath shall be filed in the office of the secretary. of state. Each commissioner shall furnish a good 
and sufficient surety bond as provided in the Surety Bond Act [10-2-13 through 10-2-16 NMSA 
1978]. 

C. No member of the commission shall be removed during the term for which he is appointed, 
except for cause, following notice and an opportunity for a hearing, unless the notice and hearing 
are, in writing, expressly waived. 


History: Laws 1918, ch. 46, § 2; Code 1915, § 5005; substituted "as provided in the Surety Bond Act" for "in 
C.S. 1929, § 127-101; Laws 1941, ch. 71, § 1; 1941 the sum of two thousand five hundred dollars ($2,500) for 
Comp,., § 48-2101; Laws 1953, ch. 81, § 1; 1953 Comp., the faithful performance of his duties". 

§ 45-20-1; Laws 1971, ch. 167, § 1; 1994, ch. 148, § 4. 
The 1994 amendment, effective July 1, 1994, subdi- ANNOTATIONS 


vided the section and added Subsection ©; in Subsection 


Status of commission members under Workmen's 
A, inserted "with the advice and consent of the senate" a‘ 


NA Compensation Act. — Prior to 1972, members of the 
near the beginning of the first sentence and rewrote the New Mexico state fair commission were public officers, not 
second sentence which read, "All such commissioners employees, and not entitled to benefits under the Work- 
shall be bona fide residents of the state of New Mexico; men's Compensation Act. 1968 Op. Att'y Gen. No. 68-109. 


provided, however, that the commissioners now serv- Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 C.J.S. 
ing will continue until the expiration of their appointed Agriculture § 14. 


terms", and made stylistic changes; and, in Subsection B, 


16-6-2. [Payment of premiums on bonds. | 


The premiums on all bonds required to be furnished by the officers or members of the said com- 
mission shall be paid out of the funds of the said commission. 


History: Laws 1913, ch. 46, § 14; Code 1915, § 5006; 
C.S. 1929, § 127-102; 1941 Comp., § 48-2102; 1953 
Comp,., § 45-20-2. 


16-6-3. Disqualification of commissioners; organization of commission; 
secretary and treasurer. 


A. If any state fair commissioner changes his residence to any place outside the state, such 
change of residence shall operate ipso facto to vacate the office he holds: 

B. The secretary and treasurer shall qualify by furnishing the commission with a good and suf- 
ficient bond pursuant to the Surety Bond Act [10-2-13 through 10-2-16 NMSA 1978], conditioned 
for the faithful performance of his duties as secretary and treasurer and that he will faithfully ac- 
count for and pay over to the person entitled thereto all money that comes into his hands as such 
officer. The secretary and treasurer shall hold office for a period of one year and until his successor 
is elected and qualified. 


History: Laws 1913, ch. 46, § 3; Code 1915, § 5007; The 1994 amendment, effective July 1, 1994, added 
C.S. 1929, § 127-103; 1941 Comp., § 48-2108; 1953 the section heading; subdivided the section; in Subsection 
Comp., § 45-20-38; 1994, ch. 148, § 5. A, inserted "state fair" and made stylistic changes; and, in 

Cross references, — For corporations authorized to is- Subsection B, substituted "pursuant to the Surety Bond 
sue surety bonds, see 46-6-1 NMSA 1978 et seq. Act" for "in the sum of twenty thousand dollars in some 
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surety company authorized to do. business in this state", of state" following "officer" at the end of the first sentence, 
deleted "which said bond shall. be filed with the secretary and made stylistic changes: 


16-6-3.1. Budget review requirements. 


Beginning with the eighty-third fiscal year, the state fair commission is required to submit to 
the department of finance and administration for review'a monthly budget status report, a list of 
all checks issued and all supporting documentation for each expenditure. 


History: 1978 Comp. +4 § 16-6-3.1, enacted ae oars 
1994, ch. 148, § 6. 


16-6-4. Powers aiid duties of commission; annual fair; exhibits; 
premiums. © 


A.© The state fair commission shall have power and authority to hold annually on suitable 
grounds a state fair at which shall be exhibited livestock, poultry, vegetables, fruits, grains, grasses 
and other farm products, minerals, ores and other mining exhibits, mining machinery and farm 
implements and _ all other things that the commissioners or a majority thereof deem ‘consonant 
with the purposes of a state fair for the purposes of advancing the agricultural, horticultural and 
stock raising, mining, mechanical and industrial pursuits of the state and shall have the care of its 
property and be entrusted with the entire direction of its: business and its financial affairs consis- 
tent with the provisions of Sections 16-6-15 and 16-6-16. NMSA‘1978. 

B. The state fair commission or its designees, among other duties, shall: 

- (1) prepare, adopt, publish'and enforce all necessary rules for the management of the New 
Mexico state fair and its meetings and exhibitions and for the guidance of its officers, employees 
and exhibitors; 

(2) determine the duties, compensation and tenure of office of all of its officers and employ- 
ees and may remove from office or discharge any person appointed or employed by it at will; 

(3) have the'power to appoint all necessary fairgrounds police to keep order on the grounds 
and in the buildings of the state fair. The fairgrounds police so appointed shall be vested with the 
same authority for such purposes as peace officers; 

(4) have the power to charge entrance fees and admissions and lease stalls, stands and 
restaurant sites, give prizes and premiums, arrange entertainments and do all things that by the 
commission may be considered proper for the conduct of the state fair not otherwise prohibited by 
law; 

(5) prohibit the sale or consumption of alcoholic beverages on the grounds of the state fair 
except | in controlled access areas within the licensed premises; 

(6) ' meet with the director of the alcohol and gaming division of the regulation and licens- 
ing department and other parties in interest to designate the controlled access areas on which the 
sale and consumption of alcoholic beverages may be permitted; 

(7) annually request funding to support the operations and maintenance of the African 
American performing arts center and exhibit hall housed on the state fairgrounds; and 

(8) provide staff to support the operations and maintenance of the African American per- 
forming arts center and exhibit hall. 

C. As used in this section, "alcoholic beverages" means distilled or rectified spirits, potable 
alcohol, brandy, whiskey, rum, gin and aromatic bitters bearing the federal internal revenue strip 
stamps or any similar alcoholic beverage, including blended or fermented beverages, dilutions or 
mixtures of one or more of the foregoing containing more than one-half of one percent alcohol, but 
excluding medicinal bitters. _ 


History: Laws 1913, ch. 46, § 4; Code 1915, § 5008; Cross references. — For sale, service and consump- 
C.S. 1929, § 127-104; 1941 Comp., § 48-2104; 1953 tion of alcoholic beverages on the state fair grounds and 
Comp., § 45-20-4; Laws 1961, ch. 34, § 1; 1975, ch. 108, on the grounds of golf courses, see 60-6A-31 NMSA 1978. 
§ 1; 1993, ch. 68, § 2; 2019, ch. 82, § 1. The 2019 amendment, effective June 14, 2019, re- 


quired the state fair commission to annually request 
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funding to support the operations and maintenance of 
the African American performing arts center and exhibit 
hall, and to provide staff to support the operations and 
maintenance of the African American performing arts 
center and exhibit hall; in Subsection B, after "commis- 
sion", added "or its designees"; added paragraph designa- 
tions "(1)" through "(6)", and added Paragraphs B(7) and 
B(8); added subsection designation "C."; and in Subsec- 
tion C, after "As used in this", changed "subsection" to 
"section". 

The 1993 amendment, effective July 1, 1993, serisg 
the Subsection A and B designations; substituted "Sec- 
tions 16-6-15 and 16-6-16 NMSA 1978" for "Sections 45- 
20-14 and 45-20-15 NMSA 19538" at the end of Subsec- 
tion A; added the final two sentences in Subsection B; and 
made minor stylistic changes throughout the section. 


ANNOTATIONS 


Holding other offices. — Members of the legislature 
may not serve on the following boards and commissions: 
(1) livestock board; (2) state police board; (3) capitol build- 
ings improvement commission; (4) board of.regents - El 


Rito normal; (5) state fair commission; (6) miners' hospital 
of New Mexico, 1959-60 Op. Att'y Gen. No.59-140, 

State fair commission need not advertise nor in- 
vite bids from prospective concessionaires but may 
negotiate the award of a concession contract; provided, 
however, the commission obtains fair market value in ex- 
change for the concessionaire's right to do business on the 
state fairgrounds. 1980 Op. Att'y Gen. No. 80-07. 

Commission may choose any reasonable method 
of making services available, — The commission may 
choose any reasonable method it deems appropriate and 
expedient to ensure the availability of food and beverage 
services to the general public attending functions at the 
state fair or on the state fairgrounds. 1980 Op. Att'y Gen. 
No. 80-07. 

‘Granting liquor concessions. — The state fair com- 
mission has authority to grant concessions for the sale of 
liquor upon the state fair grounds, if the provisions of law 
are complied with. 1914 Op. Att'y Gen. 14-1303. 

Carrying general liability insurance. — State fair 
commission is empowered under this section to carry gen- 
eral liability insurance. 1941-42 Op. Att'y Gen. No. 41-3852, 


16-6-5. State fair commission administratively attached to tourism 


department. 


The state fair commission is adinintinidadlvely attached, as defined in the Executive Reorganiza- 
tion Act [9-1-1 through 9-1-10 NMSA 1978], to the tourism pl cpp 


History: 1953 Comp., § 45-20-4.1, enacted na Laws 
1977, ch. 245, § 18; 1991, ch. 21, § 32. 


The 1991 amendment, effective March 27, 1991, - 


substituted "tourism department" for "commerce and 


or department" in the catchline and in the text of 


the section, 


16-6-6. [Annual meeting; election of officers; financial report to 


governor.] 


The commission shall hold annual meetings on the first Monday in January of each year, at 
which meeting the chairman and the secretary and treasurer shall be selected and such other 
business shall be transacted as the interests of said state fair shall require. On the first Monday in 
January in each year after said fair is held, the state fair commission shall prepare and transmit; 
to the governor of the state, a full financial statement, signed by each member of the commission, 
showing all funds received and disbursed, all assets and liabilities, being a full and detailed ac- 
count of its transactions and containing such statistics and information as may be of value to the 
various industries of the state. 


History: Laws 1913, ch. 46, § 5; Code 1915, § 5009; _ 
C.S. 1929, § 127-105; 1941 Comp., § 48-2105; 1953 Comp., — 
§ 45-20-5. 


16-6-7. [Annual appropriation; Albuquerque contribution.] 


For the purpose of carrying out the provisions of this article, the sum of five thousand dollars 
($5,000) is appropriated annually; provided, that the sum of five thousand dollars [($5,000)] herein 
appropriated shall be paid only upon condition that the citizens of Albuquerque shall annually 
raise, contribute and cause to be made available to the commission herein created a like sum of 
five thousand dollars [($5,000)]. 


Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1913, ch. 46, § 6; Code 1915, § 5010; 
C.S. 1929, § 127-106; 1941 Comp., § 48-2106; 1953 
Comp., § 45-20-6. 
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Compiler's notes. — This section would appear to §§ 5005 to 5017, compiled herein as 16-6-1 to 16-6-4, 16- 
have been abrogated by Laws 1917, ch. 109, § 4, which 6-6 to 16-6-9,:16-6-11, 16-6-12 NMSA 1978. 
read: "The appropriations herein made or heretofore made 
by any legislature of the state, except as to unexpended ANNOTATIONS 


portions carried forward shall cease and determine on and Appropriating state funds to state fair is constitu- 


after December 1,:1919."; 
? : tional for such fair is an instrumentality and under the 
The words "this article" were substituted by the 1915 1 
compiler for "this act" and refer to the 1915 Code, ch. 100, eet alt sit a> welAbil S08 Sik Ghats oo 


16-6-8. Repealed. 


Repeals. — Laws 2003, ch. 273, § 25 repealed 16-6-8 provisions of former section, see the 2002 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1913, ch. 46, § 7, relat- NMOneSource.com. 
ing ‘to disbursement: of funds, effective July 1, 2003. For 


16-6-9. Appropriation; how paid to the commission. 


- The secretary of finance and administration, on the request in writing of such board of commis- 
sioners, shall, and it is hereby made his duty to, draw his warrant in favor of the treasurer of said 
commission upon the state treasurer for the payment of the appropriations provided in this. ar- 
ticle, and the said state treasurer shall pay such warrants out of any money on hand, appropriated 
for the purposes herein set forth. 


History: Laws 1918, ch. 46, § 8; Code 1915, § 5012; the 1915 Code, ch. 100, §§ 5005 to 5017, compiled herein 
C.S. 1929, § 127-108; 1941 Comp., § 48-2108; 1953 as 16-6-1 to 16-6-4, 16-6-6 to 16-6-9, 16-6-11, 16-6-12 
Comp., § 45-20-8; Laws 1977, ch. 247, § 156. NMSA 1978. 


Compiler’s notes. — The words "this article" were 
substituted by the 1915 compiler for "this act" and refer to 


16-6-10. Fair commission; expenses. 


Members of the state fair commission shall receive no salary, but each member shall receive 
per diem and mileage pursuant to the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 
1978]. 


History: 1953 Comp., § 45-20-9, enacted by Laws ‘and Mileage Act" for "fifteen dollars ($15.00) per diem 
1961, ch. 110, § 1; 20038, ch. 215, § 2. while engaged in the performance of his official duties for 
Repeals and reenactments. — Laws 1961, ch. 110, the commission. Members shall also receive reimburse- 
§ 1, repealed 45-20-9, 1953 Comp., relating to compensa- ment for travel expenses at the rate of eight cents ($.08) 
tion for commissioners, and enacted a new section. a mile for attending meetings or traveling in connection 
The 2003 amendment, effective July 1, 2003, substi- with their duties" at the end of the section. 


tuted "per diem and mileage pursuant to ‘the Per Diem 


16-6-11. [Corporate powers of fair commission. ] 


The members of the New Mexico state fair commission and their successors in office, shall con- 
stitute a body corporate under the name and style of the "New Mexico State Fair" with the right 
as such of sueing [suing] and being sued, of contracting and being contracted with, of making and 
using a common seal, and altering the same at pleasure. 


. History: Laws 1913, ch. 46, § 11; Code 1915, § 5015; developing on adjoining streets. Bober v N.M. State Fair, 

C.S. 1929, § 127-110; 1941 Comp., § 48-2110; 1953 1991-NMSC-031, 111 N.M. 644, 808 P.2d 614, 
Comp., § 45-20-10. Constitutionality of county appropriations to 
Bracketed material. — The bracketed material was commission or fair. — Though counties cannot, under 
inserted by the compiler and is not part of the law. N.M. Const., art. IX, § 14; make a donation to the state 
fair commission, a corporation, they may make appropria- 
ANNOTATIONS ’ tions with which to install displays at the state fair which, 


presumably, will be of benefit to ie counties, 1915-16 Op. 
Att'y Gen. 15-1578. 

Counties may Se ira nnlaté money for construct- 
ing building in which to show exhibits installed by the 
counties at the state fair. 1915-16 Op. Att'y Gen. 15-1676. 


State fair’s negligence liability. — The state fair 
was not immune from suit alleging its negligence in 
permitting an activity to be conducted on its prem- 
ises which would result in a dangerous traffic condition 
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Tort liability of fair and employees. — Though the 
state fair is a body corporate with right to sue and to be 
sued, liability for torts of its employees does not follow 
therefrom, but can only be imposed by a statute in clear 
and unambiguous language. , 1941-42 Op, Att'y Gen, 41- 
3852 (opinion rendered prior to present Tort Claims Act, 
Section 41-4-1. NMSA 1978 et seq.) 

Where state fair not liable. — The New Mexico state 
fair, as a corporate body of the state of New Mexico, is not 
liable for its torts. 1964 Op. Att'y Gen. No. 64-70 (opin- 


PARKS, RECREATION AND FAIRS 


16-6-13 


Tort liability of fair and employees. — Though 
the state fair is a body corporate with right to sue and 
be sued, liability for torts of its employees does not fol- 
low therefrom, but can only be imposed by a.statute in 
clear and unambiguous language. 1941-42 Op. Att'y Gen. 
No. 3852 (opinion rendered prior to present Tort Claims 
Act, Section 41-4-1 NMSA 1978 et seq.). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Liabil- 
ity of owner or operator for injury to patron of fair, car- 
nival, or the like, from operation of sideshows, games, or 


ion rendered prior to adoption of current version of Tort similar concessions, 24 A.L.R.3d 945. 


Claims Act, Section 41-4-1 NMSA 1978 et seq.). 


16-6-12. [Contracts; financial interest by commissioner; effect; penalty.] | 


No commissioner shall either directly or indirectly be financially interested in any contract 
made by the commission and any such contract in which a commissioner shall be interested either 
directly or indirectly, shall be void. Any violation of the provisions of this article, ft be punish- 
able by imprisonment i in the state prison for one year. 


History: Laws 1913, ch. 46, § 12; Code 1915, § 5016; © 
C.S. 1929, § 127-111; 1941 Comp., § 48-2111; 1953 
Comp,, § 45-20-11. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Compiler’s notes. — The words "this article" “Were 
substituted by the 1915 compiler for "this act" and ‘re- 
fer to the 1915 Code; ch: 100, §§ 5005 to 5017, compiled 
herein as 16-6-1 to 16-6-4, 16-6-6 to 16-6-9, 16-6-11, 16-6- 
12 NMSA 1978. 


16-6-13. [Additional powers of fair commission; definitions.] 


The following terms, wherever used or referred to in this act [16-6-13 through 16-6-22 NMSA 
1978], shall have the following meaning unless a poe gpesning clearly appears rom the con- 
text: 

A. the term "bonds" shall mean any bonds of the New Meson state fair issued pursuant to this 
act; 

B. the term "project" shall mean and include buildings, structures, improvements and equip- 
ment of every kind, nature and description, which may be required by or convenient for the pur- 
pose of the New Mexico state fair, including, without limiting the generality of the foregoing, ad- 
ministration, exhibition, recreation, or parts thereof, or additions thereto, heat, light, or systems, 
or parts thereof, or extensions thereto; greenhouses, farm exhibition building; stock pens, stable, 
grounds or parts thereof; or additions thereto; or any one, or more than one, or all of the forego- 
ing, or any combination thereof; or such other buildings, pens, stalls or improvements as the fair 
commission shall by a majority of the members deem necessary to carry out the provisions of this 
act and of Chapter 46, Laws of 1913 (Sections 16-6-1 to 16-6-4, 16-6-6 to 16-6-9, 16-6-11, 16-6-12 
NMSA 1978), and all amendments thereof; 

C. the term "to acquire" shall include to purchase, to erect, to build, to eyed to recon- 
struct, to repair, to replace, to extend, bo better, to equip, to develop, to AmpEONG and.to embellish 
a project; 

D. the term "Recovery Act" shall mean the:act of the.congress of the United States of America,, 
approved June 16, 1933, entitled: "An act to encourage national industrial recovery, to foster fair 
competition, and to provide for the construction of certain useful public works and for other pur- 
poses," and acts amendatory.thereof and acts supplemental thereto, and revisions thereof, and any 
further acts of the congress of the United States to encourage public works or to reduce unemploy- 
ment and providing for the making of loans or grants or both; . | 

K, the term "federal agency" shall mean the United Staten of America, the president of the 
United States of America, the’ federal emergency administrator of public works, or such other 
agency or agencies as may have been designated or may be designated or created to make loans or 
grants or both pursuant to the Recovery Act; 

F. the term "commission" shall mean the fair commission as. appointed by the governor under 
Chapter 46 of the Laws of 1913. 
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History: Laws 1935, ch. 69, § 1; 1941 Comp., § 48- relating to. economic recovery are compiled as 15 U.S.C. 
2112; 1953 Comp., § 45-20-12. § 712a et seq. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ANNOTATIONS 

Compiler's notes, — The National Industrial Recoy- ~ Stat Jur. 2d, A.L.R. and C.J.S. references. — Exemp- 


ery Act of June 16, 1933, referred to in Subsections D tion’f (KE f 
and, E, was declared unconstitutional. Present provisions tot ppauies one add * : ae veuteares fee eaey 


16-6-14. [Creating New Mexico state fair, a separate and independent 
legal entity. ] 


The New Mexico state fair, is hereby constituted and confirmed a body politic and corporate and 
separate and confirmed.as a governmental instrumentality for the purpose of carrying out the 
provisions of Chapter 46, Laws of 1913 (Sections 16-6-1 to 16-6-4, 16-6-6 to 16-6-9, 16-6-11, 16-6-12 
NMSA 1978), and all amendments thereto and the provisions of this act [16-6-13 through 16-6- 
22 NMSA 1978]. A corporate purpose of New Mexico state fair, in addition to any other purposes 
thereof, shall be to acquire any project. The powers of the said New Mexico state fair delegated to 
it by this act and the Act of Chapter 46, Laws of 1913, and’all amendments thereto, shall be vested 
in and exercised by a majority of the members of the commission, and a majority of all the mem- 
bers of such commission shall be a quorum for the transaction of any business authorized by this 
act, but a getter Site ae adjourn Bas niece the attendance of absent members. 


History: Laws 1935, ch. 69,'§ 2; 1941 cata +» § 48- Where donation of horse race profits illegal. — It 
2113; 1953 Comp,, § 45-20-13. is. not legal for the state fair to donate the proceeds, in 
Bracketed material. — The bracketed ater! was excess of costs, from horse races to the community chest, 
inserted by the compiler and is not part of the law. “1955-56 Op. Att'y Gen. No. 6279. 
ANNOTATIONS 


New Mexico state fair is a legal entity which is a part 
of the state of New Mexico, 1964 Op, Att'y Gen. No, 64-70. 


16-6-15. Additional powers. 


In addition to the powers that. it may now have, the New Mexico state fair shall have power to: 

A. acquire, by purchase, gift or the exercise of the right of eminent domain, and hold and dis- 
pose of real or personal property or rights or interests therein except as limited by Section 13-6-2.1 
NMSA 1978, which provisions requiring state board of finance approval of certain actions are ap- 
plicable to the state fair, The right of eminent.domain shall be exercised in the same manner as is 
provided for the exercise of such power byithe state or any county, municipality or school district; 

B. build; construct, improve, repair or maintain buildings, structures, improvements, grounds 
and equipment that may be required by or convenient for the purpose of operating a state fair; 

C. acquire any project and to own, operate and maintain such project; 

D. accept grants of money, materials or property of'any kind from a federal agency upon such 
terms and conditions as the federal agency may impose; 

E. borrow money and issue bonds and provide for the payment of the same and for the rights 
of the holders thereof; provided that the commission shall not issue bonds, negotiate loans or rene- 
gotiate loans without the prior approval of the state board of finance; and 

F. perform all acts and do all things necessary or convenient to carry out the powers granted 
’ in Chapter 16, Article 6 NMSA 1978, or heretofore granted, to obtain loans or grants or both from 
any federal agency and to accomplish the purposes of that article and secure the benefits of the 
Recovery Act. 


History: Laws 1935, oh, 69, § 3; 1941 Comp. § 48- Subsections C through F, respectively; and in Subsection 
2114; 1958 Comp., § 45-20-14; Laws 1975, ch. 108, § 2; F, after "granted in", deleted "this" and added "Chap- 
1989, ch. 880, § 4; 2004, ch. 119, § 1; 2019, ch, 82, § 2. ter 16", and after "Article", added "6 NMSA 1978", ~ 

The 2019 amendinent; effective iJdne 14, 2019; 'pro- The 2004 amendment, effective May 19, 2004, 
vided the statutory citation for Chapter 16, Article 6 amended Subsection A to delete after "eminent domain" 
NMSA 1978; redesignated Subsections D through G as "whenever sought to be exercised under the provisions of 
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wor 


this article" and deleted after "as is" "now or may hereaf- 
ter be". 

The 1989 amendment, effective June 16, 1989, substi- 
tuted the present catchline for "Powers additional to the 
powers granted by Sections 45-20-1 ‘through 45-20-8, 45- 
20-10 and 45-20-11 NMSA 1953"; in Subsection A added 
all of the language of the first sentence beginning with 
"except" and substituted "this article" for "this act" in the 
second sentence; substituted "this article" for "this act" in 
Subsection F; and made minor stylistic changes through- 
out the section. 


ANNOTATIONS 


Bonds not general obligations. — Bonds issued 
under the provisions of this act (Sections 16-6-13 to 16- 
6-22 NMSA 1978) are not general obligations of the state. 
1935-36 Op. Att'y Gen, 80. 

Where levy not mandatory. — It was not manda- 
tory for the state tax commission (now the property tax 
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division of the taxation and revenue department) to make 
a levy for the year 1935 for the state fair. 1935-36 Op. 
Att'y Gen. 80. 

No provision for tax levy. — No provision is a imaihed in 
this act (Sections 16-6-13 to 16-6-22 NMSA 1978) for any 
tax levy. 1935-36 Op. Att'y Gen. 80, 

State fair commission need not advertise nor in- 
vite bids from prospective concessionaires but may 
negotiate the award of a concession contract; provided, 
however, the commission. obtains fair market value in ex- 
change for the concessionaire's right to do business on the 
state fairgrounds, 1980 Op. Att'y Gen. No. 80-07. 

Commission may choose any reasonable method 
of making services available. — The. commission may 
choose any reasonable method it deems appropriate and 
expedient to ensure the availability of food and beverage 
services to the general public attending functions at the 
state fair or on the state fairgrounds. 1980 Op. Att'y Gen. 
No. 80-07. — 


16-6-16. Issuance of negotiable bonds; terms. 


The New Mexico state fair, with the prior approval of the state board of finance, is authorized 
from time to time to issue negotiable bonds. The bonds shall be authorized by resolution of the 
state fair commission. The bonds may be issued in one or more series, may bear such date or dates, 
may be in such denomination or denominations, may mature at such time or times not exceeding 
thirty years from the respective dates thereof, may mature in such amount or amounts, shall bear 
interest in accordance with the Public Securities Act [6-14-1 through 6-14-3 NMSA 1978], may be 
in such form as the state fair commission may determine and may be executed in such manner, 
may be payable in such medium of payment at such place or places and may be subject to such 
terms of redemption with or without premium as such resolution or other resolutions may provide. 
The bonds may be sold at public sale or may be sold at a private sale to the New Mexico finance 
authority. The bonds shall be negotiable instruments notwithstanding the form or tenor thereof. 
The New Mexico state fair may issue refunding bonds to refund, refinance, pay or discharge out- 
standing bonds, notes, loans or other obligations of the state fair on the same terms and conditions 
as provided for the issuance of other bonds by the New Mexico state fair. 


- History: Laws 1935, ch. 69, § 4; 1941 Comp., § 48- 
2115; Laws 1953, ch. 37, § 1; 1953 Comp., § 45-20-15; 
Laws 1957, ch. 98, § 1; 1975, ch. 108, § 3; 1983, ch. 106, 
§ 1; 1996, ch. 27, § 1; 1998 (1st S.S.), ch. 17, § 3; 2001, 
ch. 152, $1. 

The 2001 amendment, effective July 44 2001, reduced 
the maximum number of years a bond may mature from 
fifty to thirty years and deleted "for not less than par 
value and in the manner provided by law for sale of mu- 
nicipal bonds" following "at public sale" in the fourth 
sentence, 

The 1998 amendment, effective on the day after the 
day the New Mexico finance authority makes the grant 
to the board of regents of the university of New Mexico 
authorized in § 1 of the act, deleted "hereby" preceding 
"authorized" in the first sentence; inserted "state fair" in 
the second sentence; in the fourth sentence, substituted 


16-6-17. Powers to secure bonds. 


"may" for "shall" near the beginning and added "or may be 
sold at a private sale to the New Mexico finance author- 
ity" at the end; and added the last sentence, 

The 1996 amendment, effective May 15, 1996, substi- 
tuted "six million dollars ($6,000,000)" for "three million 


five hundred thousand dollars ($3, 500,000)" at the end of 


the first sentence. 
ANNOTATIONS 


State appropriation to fair constitutional. — A bill 
appropriating state funds to state fair is constitutional, 
for such fair is an instrumentality and under the control 
of the state. 1937-38 Op. Att'y Gen. 62. ' 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Gov- 
ernmental unit's power to issue bonds as implying power 
to refund them, 1 A.L.R.2d 184. 


New Mexico state fair in connection with the issuance of the bonds, or in order to secure the pay- 
ment of such bonds and interest thereon, shall have power by resolution of its commission: 

A. to fix and maintain fees, rentals and other charges, of stalls, rentals of pens, rentals of space 
for concessions, automobile parking fees, rental of stables and rental of other buildings or stalls as 
may be on said grounds, but in no case’shall any fee be charged for exhibits of agricultural, dairy, 
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horticultural, culinary, apiary and handwork:-products of the state of New Mexico, unless the same) 
be for sale (which fees and chargesishall be uniform to all those similarly situated); 

B. to provide that bonds issued hereunder ‘shall be secured by: a first, exclusive and closed 
lien on the income and revenue derived from, and shall be payable from, fees, reatels ane other 
charges as set out in preceding subsections; 

C. to pledge and assign to, or in trust for the benefit of the holder or hottiurs of the panels issued 
hereunder, an amount of the income and revenue derived from fees, rentals and other charges set 
out in Paragraph A of this section, which shall be sufficient to pay when due,.the bonds issued 
hereunder to acquire such Asie and interest thereon, and to create and maintain reasonable 
reserves therefor; 

D. to covenant with or for tle freriaiit bf the Kole? or holders of bonds issued hereunder ‘to 
acquire any project; with such bondholder or holders, that so long as any such bonds shall remain 
outstanding and unpaid, Divi oes state: fair will fix; maintain and vollect, as may be agreed 
upon; 

E. to covariant’ with or for the benefit of the holder or holders of bonds idened TOT eee to 
acquire any project, that so long as any such bonds shall remain outstanding and unpaid, New 
Mexico state fair will set aside and pledge, for the purpose of paying the principal of and inter- 
est on any such bonds issued hereunder, such an amount of any appropriation of state funds 
made to and received by New Mexico state fair as may be agreed upon with said bondholder or 
holders; 

F. to covenant that so long as any of the bonds nous héreunder shall remain it dutatending and 
unpaid, it will not, except upon such terms and conditions as may be determined, voluntarily cre- 
ate or cause to be created any debt, lien, pledge, assignment, encumbrance or other charge having 
priority to or being on a parity with the lien of the bonds issued hereunder upon any of the income 
and revenues derived from fees, rentals and other charges, as set out in Paragraph A of this sec- 
tion; or convey or otherwise alienate the project to acquire which bonds shall‘have been issued, or 
the real estate upon which such project shall be located; except atia price sufficient to pay all the 
bonds then outstanding issued hereunder to acquire ‘such project and interest accrued thereon, 
and then only in accordance with any agreements with the holder or holders of such bonds; or 
mortgage or otherwise voluntarily create or cause to be created any encumbrance or charge on any. 
property, real, personal or mixed, of said New Mexico state fair; 

G. . to covenant as to: the procedure by which the terms of any contract with a holder or hold- 
ers of such bonds may be amended or abrogated, the: amount or percentage of bonds the holder or 
holders of which must consent thereto and the manner in which such consent may;be given; 

H. . to vest in a trustee or trustees the right to receive all or any part of the income.and revenue 
pledged and assigned to, or for the benefit of, the holder or holders of bonds issued hereunder, and 
to hold, apply and dispose of the same and the right to enforce any covenant made to secure or pay 
or in relation to the bonds; to execute and deliver a‘trust agreement or trust agreements which 
may set forth the powers and duties and the remedies available to such trustee or trustees and 
limiting the liabilities thereof and describing what occurrences shall constitute events of default 
and prescribing the terms and conditions upon which such trustee or trustees,or.the holder or 
holders of bonds of any specified amount or percentage of such bonds may exercise such rights and 
enforce any’and all such covenants and resort to such remedies.as may be appropriate; 

I... to vest in a trustee or trustees or the holder or holders of any specified amount or percent- 
age of bonds the right to apply to any court of competent jurisdiction for and have granted the 
appointment of a receiver or receivers of the income and: revenue pledged and assigned to or 
for the benefit of the holder or holders of such bonds, which receiver or receivers may have and 
be granted such powers and duties as such court may eine or decree for the ear oe of the 
bondholders; 

J. to make covenants with any federal agency to settee any ad all Bete aha to do any and all 
such things as may be necessary or convenient or desirable in order to secure its bonds, or as may 
in the judgment of the board tend to make the bonds more marketable, notwithstanding that such 
acts or things may not be enumerated herein, it being the intention hereof to give New Mexico 
state fair pursuant to this act '[16-6-13 through’ 16-6-22'NMSA 1978] power to make all covenants, 
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to perform all acts and to do all things, not inconsistent with the constitution of the state of New 
Mexico, in the issuance of the bonds and for their security, including any and all powers granted to 
a private corporation under the laws of the state of New Mexico. 


sees Laws 1935, ch. 69, § 5; 1941 Bui: . § 48- 
2116; 1953 Comp., § 45-20-16. 


16-6-18. miadeee of New Mexico state , fair. 


No moneys derived from the sale of the fede or otherwise borrowed by nicl adtitnatton: under 
provisions of this act [16-6-13,through 16-6-22 NMSA 1978], shall be required to be paid into the 
state treasury but shall be deposited by the treasurer or other fiscal officer of the New Mexico 
state fair in a separate bank account or accounts in such bank or banks or trust company or trust 
companies as may be designated by the commission, and all deposits of such moneys shall, if 
required by the commission, be secured by obligations of the United States of America, of a mar- 
ket value equal at all times to the amount. of the deposit; and all banks and trust:companies are 
hereby authorized to give such security: Such money shall be disbursed as may be directed by the 
commission and.in accordance with the terms of any agreements with the holder or holders of any 
bonds. This-section: shall not be construed as limiting the power of the New Mexico state fair to 
agree in connection with the issuance of any of its bonds as to the custody and disposition of the 
moneys received from the sale of such bonds or the income and revenue of New Mexico state fair 
pledged and assigned to or in trust,for the benefit of the holder or holders thereof. 


History: Laws 1935, ch. 69, § 6; 1941 Comp., § 48- its funds in usual method required of other state agencies, 


2117; 1953 Comp., § 45-20-17. 1937-38 Op. Att'y Gen. 249, 
ANNOTATIONS 


Handling of state fair funds. — The state fair is a 
body politic and corporate and is not required to handle 


16-6-19. Validity of bonds. 


The bonds bearing the signatures of officers in office on the date of the signing thereof shall be 
valid and binding obligations, notwithstanding that before the delivery thereof and payment there- 
for any or all the persons whose signatures appear thereon shall have ceased to be commissioners. 
The validity of the bonds shall not be dependent on nor affected by the validity or regularity of any 
proceedings to acquire the project financed by the bonds or taken in connection therewith. ! 


History: Laws 1935, ch. 69, § 7; 1941 Comp., § 48- 
2118; 1953 Comp., § 45-20-18, 
16-6-20. Prohibitions against obligating state of New Mexico. 


Nothing in this act [16-6-13 through 16-6-22 NMSA 1978] contained shall be construed to authorize 
New Mexico state fair to contract a debt on behalf of; or in any way to obligate, the state of New Mexico. 


History: Laws 1935, ch. 69, § 8; 1941 Comp., § 48- 
2119; 1953 Comp., § 45-20-19. 


16-6-21. Bonds obligations of New Mexico state fair. 


All bonds issued pursuant to this act [16-6-13 through 16-6-22 NMSA 1978]'shall be obligations 
of the New Mexico state fair, and such bonds shall be.payablein accordance with the terms thereof 
and shall not be obligations general, special or. otherwise of the state. of New Mexico. Such bonds 
shall not constitute a debt, legal or moral, of the state of New Mexico, and shall not be enforceable 
against the state. 
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16-6-22 STATE AND COUNTY FAIRS. 16-6-25 


History: Laws 1935, ch. 69, § 9; 1941 Comp., 3 48- 
2120; 1953 Comp., § 45-20-20. 


16-6-22. Supplemental nature of act, construction and purpose. 


The powers conferred by this act [16-6-13 through 16-6-22 NMSA 1978] shall be in addition to 
and supplemental to the powers conferred by any other law, general or special. 


History: Laws 1935, ch, 69, § 11; 1941 Comp., § 48- 
2121; 1953 Comp., § 45-20-21. 


16-6-23. [Eastern New Mexico state fair; purposes; exhibits. ] 


An annual eastern New Mexico state fair may be held in Chaves county, at which shall be ex- 
hibited livestock, poultry, vegetables, fruits, grains and other agricultural products, minerals, ores 
and other mining exhibits, machinery, farm implements and all other things which may be in the 
interest of advancing agricultural, horticultural, stock raising, mining, mechanical and other in- 
dustrial pursuits of eastern New Mexico, and the state generally, and any county of the state may 
erect, maintain, furnish or donate exhibits consonant with the purposes and in furtherance of the 
interest of said fair, 


History: Laws 1931, ch. 6, § 1; 1941 Comp., § 48- 
2122; 1953 Comp., § 45-20-22. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Leasing of state fair property. — The eastern New 
Mexico state fair would have the authority to lease the 


property owned by it to anyone and on such terms and 
conditions as it deems proper, provided that its articles of 
incorporation do not preclude this, and provided further 
that the terms of such lease provide a return reasonably 
in line with the value of the property leased and does not 
amount to a gift. 1957-58 Op. Att'y Gen. No. 57-256. 


16-6-24. [Reorganization of Chaves county cotton carnival.] 


The-directors of the Chaves county cotton carnival, a nonprofit corporation organized and exist- 
ing under and by virtue of the laws of the state of New Mexico, may by resolution accept the provi- 
sions of Section One [16-6-23 NMSA 1978] of this act and upon filing with the secretary of state 
a certified copy of such resolution shall thereupon be and is hereby constituted and designated as 
the eastern New Mexico state fair and entitled to all rights, benefits and privileges as such and 
may change its corporate name to eastern New Mexico state fair by amending its articles of incor- 
poration in the manner now by law provided for such amendments. 


History: Laws 1931, ch. 6, § 2; 1941 Comp., § 48- 
2123; 1953 Comp., § 45-20-23. 
Brarketed material. — The bracketed material was 


authority of any other nonprofit organization thus orga- 
nized within the state of New Mexico. 1957-58 Op. Att'y 
Gen. No. 57-256. 


inserted by the compiler and is not part of the law. 
ANNOTATIONS 


Authority of eastern New Mexico state fair. — 
The eastern New Mexico state fair would have all the 


16-6-25. [Authorization for holding ofan annual bi-state fair 
in Curry county.] 


That an annual bi-state fair may be held in Curry county, New Mexico, at: which shall be exhib- 
ited. livestock, poultry, vegetables, fruits, grains and other agricultural products; minerals, ores 
and other mining exhibits; machinery, farm implements and all other things which may be in 
the interest of advancing agricultural, horticultural, stock raising, mining, mechanical and other 
industrial pursuits of New Mexico generally, and any county of the state may erect, maintain, fur- 
nish or donate exhibits consonant with the purposes, and in furtherance of the interest of said fair. 
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16-6-26 PARKS, RECREATION AND FAIRS 16-6-27 


History: 1941 Comp., § 48-2124, enacted by Laws Bracketed material. — The bracketed material was 
1947, ch, 152, § 1; 1958 Comp., § 45-20-24. inserted by the compiler and is not part of the law. 


16-6-26. [Bi-state fair association. | 


The directors of the Curry county fair association, a nonprofit corporation organized and exist- 
ing by virtue of the laws of the state of New Mexico, may by resolution accept the provisions of this 
act [16-6-25 through 16-6-830 NMSA 1978] and upon filing with the secretary of state a certified 
copy of such resolution, is thereupon and is hereby constituted and designated as the bi-state fair 
association and entitled to all rights, benefits and privileges as such, and may change its corporate 
name to the bi-state fair association by amending its articles of CPiehgs Be: in the manner now 
by law provided for such amendments: a ob 


History: 1941 Comp., § 48- 2125, enacted by Laws | Bracketed material. — The bracketed material was 
1947, ch. 152, § 2; 1953 Comp., § 45-20-25. inserted by the compiler and is not part of the law. 


16-6-27. [Bond issue io aa ballot; notice; voters; sale of bonds.] 


The board of county commissioners of Curry county, New Mexico, may submit to the voters of 
said county at any regular election or at any special election called for that purpose the question of 
issuing bonds in a sum not to exceed one hundred thousand dollars ($100,000) for the purpose of 
erecting a building or buildings at the bi-state fair grounds, such building or buildings to be used 
for the holding of the bi-state fair, The proposition to be voted upon shall be submitted to:the ai 
ers by separate ballot and shall be in substantially the following form: 

"For the issuance of bi-state fair association bonds in the sum of $. ..... ::4..; Against the issuance 
of bi-state fair association bonds in the sum of $........ 

The board of county commissioners shall give notice of such election by publication for at least 
three consecutive weeks in any newspaper published in said county; which notice shall set forth 
the time and place of holding such election, the fair building or buildings proposed tobe built, the 
amount of bonds to be voted, the rate of interest to be paid on such bonds and the length of time 
for which the bonds shall be issued, which shall not be less than five (5) nor more than twenty (20) 
years, and no issue of bonds shall be made under this act [16-6-25 through 16-6-30 NMSA labia in 
excess of one hundred thousand dollars ($100,000), | 

Only the qualified electors of the county who paid a property tax during the merch toe year shall 
be entitled to vote at such election, and if a majority of all votes at such election shall be in favor 
of the issue of said bonds, then said board shall issue bonds to the amount voted, but no bond.shall 
_ bear interest at a rate in excess of six (6) per centum. Said. bonds shall be known as the bi-state 
fair association bonds of Curry county, New Mexico, shall be signed by the chairman of the board 
of county commissioners, and countersigned by the county treasurer. They shall have.interest cou- 
pons attached providing for the payment of interest either annually or semiannually. The board 
shall have power by contract to provide a place for the payment of the principal and interest. of 
said bonds, and the terms upon which said interest shall be paid. 

The county treasurer shall advertise for the sale of said bonds to the highest bidder in not 
less than two weekly issues in some newspaper published in the‘county, and said bonds shall’ be 
sold for no less than par and accrued interest and the proceeds thereof placed to the credit of the 
county in a fund to be known as the bi-state fair association fund, which fund shall be disbursed 
upon warrants drawn:as in the case of the general funds of the county. Zz 

Provided, that said bonds or any part thereof may be sold to the. state of New Mexico at private 
sale, without advertisement for not less than par and accrued interest. 

The county. treasurer shall stand charged upon his official bond for all bonds that may be de- 
livered to him, and with all monies sthat may be received by him under the Lrleggihacge of this act. 


History: 1941 Comp.,'§ 48-2126, enacted iby Laws | Bracketed. me tenitont — ‘(The bracketed waitesel was 
1947, ch, 152, § 3; 1953 Comp., § 45-20-26. , . inserted by the compiler and jis not part of the law. 
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16-6-28 STATE AND COUNTY FAIRS 16-6-31 


16-6-28. [Declaration that bi-state fair association buildings are 
necessary public, buildings.] | 


That the legislature of the state of New Mexico hereby declares that buildings of the bi-state fair 
association are necessary public buildings. 


History: 1941 Comp., § 48-2127, enacted by Laws Bracketed material: — The bracketed material was 
1947, ch. 152, § 4; 1953 Comp., § 45-20-27, inserted by the compiler and is not part of the law. 


16-6-29. [Contesting validity of proceedings; limitation.] 


Any person or corporation may institute in the district court of Curry county an action or suit 
to contest the validity of all proceedings taken including all acts prior or subsequent to said bond 
election, but no suit or action shall be maintained unless the same be instituted within ten days 
after the holding of said bond chat 


History: 1941 Comp., § 48-2128, enacted by Laws Bracketed material. — The bracketed material was 
1947, ch. 152, § 5; 1953 Comp., § 45-20-28. inserted by the compiler and is not part of the law. 


16-6-30. [Tax levy; redemption fund; procedure for redeeming bonds.] 


Upon the issuance of bi-state fair association bonds the board of county commissioners shall 
forthwith levy a tax sufficient to pay the interest and to discharge said bonds, as and when same 
are due and payable. 

It shall be the duty of the county treasurer to keep said interest and redemption fund separate 
and distinct, and when there are sufficient monies in his hands to the credit of said fund to pay in 
full the principal and interest of any bonds issued under this act [16-6-25 through 16-6-30 NMSA 
1978], to immediately call in and pay as many of such bonds, with accrued interest thereon, as 
such funds in his hands will liquidate. Such bonds shall be paid in order of their number, and when 
it is desired to redeem any of such bonds the county treasurer shall cause to be published in two 
weekly issues of some daily or weekly newspaper published in the county a notice stating that cer- 
tain bi-state fair association bonds of Curry county by numbers and amounts will be paid on pre- 
sentation, and that at the expiration of fifteen (15) days after the last publication of notice herein 
provided such bonds shall cease to bear interest, and when any bonds or coupons issued under this 
act are redeemed, it shall be the duty of the county treasurer to certify his action to the board of 
county commissioners, who shall cancel the bonds by punching holes through all the signatures of 
the bonds and coupons, so that they can be plainly identified. 


History: 1941 Comp., § 48-2129, enacted by Laws Bracketed material. — The bracketed material was 
1947, ch. 152, § 6; 1953 Comp., § 45-20-29. inserted by the compiler and is not part of the law, 


16-6-31. [Ownership and maintenance of real and personal property. | 


It shall hereafter be lawful for counties of this state to own, maintain, operate and sell, real and 
personal property for the purpose of maintaining and conducting county fairs for the teaching and 
advancement of agricultural, horticultural and domestic arts, and the breeding and improvement 
of neat cattle, horses, sheep, goats and hogs. 


History: Laws 1923, ch. 152, § 1; C.S. 1929, § 83- subject to inspection as provided in 14-2-1 and former 14- 
5405; 1941 Comp., § 48-2201; 1953 Comp., § 45-21-1. 2-2 NMSA 1978. 1964 Op. Att'y Gen. No. 64-109. 

County fair board. — Control and use of county fair- 

ANNOTATIONS grounds and buildings lies with the board of county com- 


missioners and although no suggestion is made under this 
act (Laws 1923, ch. 152) for a county fair board, there is 
no prohibition against delegation of supervisory power to 
a county fair board should such be properly decided by the 
commissioners. 1957-58 Op. Att'y Gen. No, 57-317. 


Records subject to inspection. — Since the legis- 
lature has specifically granted counties the authority 
to conduct county fairs, a county fair board is an arm of 
the county and its records are county records which are 
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16-6-32 PARKS, RECREATION AND FAIRS 16-6-32 


Effect on incorporated municipality. — An incor- approved at a provided for county bond election, 1957-58 
porated municipality may not constitute (construct) or Op. Att'y Gen. No. 57-27, 
cooperate in the erection of a county fair building (in the Am. Jur. 2d, A.L.R. and C.J.S, references. — 3 C.J.S. 
absence of specific legislative authority) which has been Agriculture § 14. 


16-6-32. Advisory committee created; appointments; staggered terms of 
members; duties. 


A. The "African American performing arts center advisory committee" is cathy and is admin- 
istratively attached to the state fair commission. 

B. The committee shall consist of five members, including: 

(1) two members from the African American performing arts center foundation appointed 
by the executive director of the African American performing arts center and.exhibit hall; 

(2) one member from the cultural affairs department appointed, by the governor; 

(3) one member from the office on African American affairs appointed by the governor; and 

(4) one community member who has knowledge of the academic, cultural and historical 
context of performance art within the African American experience appointed by the director. of 
the Africana studies program at the university of New Mexico. . 

C. Staggered membership terms shall be established so that two members of the initial com- 
mittee are appointed for two years, three members are appointed for three years and subsequent 
appointments of gach member are for two-year terms. 

D. Vacancies in an appointed member's term shall be filled for the remainder of the unexpired 
term in the same manner as the original appointment was made. 

E. The committee shall annually elect a chair, vice chair and secretary from among its mem- 
bership. A majority of the members constitutes a quorum for the conduct of business. 

F. The committee shall meet at the call of the chair at least annually. Meetings of the commit- 
tee shall be held in Albuquerque or at other sites within the state at the direction of the chair. 

G. Members shall receive no compensation for serving on the committee but shall be paid per diem 
and mileage as provided for in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 

H. The committee shall make recommendations to the African American performing arts cen- 
ter foundation and the executive director and artistic director of the African American performing 
arts center and exhibit hall regarding staffing, operations, maintenance, programming and exhibi- 
tions of the African American performing arts center and exhibit hall. 

I. As used in this section, "performance art" means any creative activity performed for an. au- 
dience that uses an individual's voice, body or inanimate objects to convey an artistic expression, 
including live or recorded theatrical productions, movies, music, dance, puppetry and spoken word. 


History: Laws 2019, ch. 82, § 3. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 82 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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CHAPTER 17 


Game and Fish and Outdoor Recreation 


re 


1. State Game Commission, 17-1-1 to 17-1-29 
2. Hunting and Fishing Regulations, 17-2-1 to 17-2-46 
2A. Statewide System for Hunting Activities, 17-2A-1 to 17-2A-3 


3. Licenses and Permits, 17-3-1 to 17-3-49 


4. Propagation of Fish and Game, 17-4-1 to 17-4-35 
_5. Trappers and Fur Dealers, 17-5-1 to 17-5-9 _ 


6. Habitat Protection, 17-6-1 to 17-6-11 


7. Shooting Range Fund, 17-7-1 to 17-7-3 
8. Sport Shooting Range, 17-8-1 to 17-8-6 


9, Wildlife Corridors, 17-9-1 to 17-9-4 


10. Wildlife Trafficking, 17-10-1 to 17-10-6 


11. Wildlife Conservation and Public Safety, 17-11-1 to 17-11-5 


ARTICLE 1 


hy 


Sec. OT 

17-1-1. Declaration of policy. 

17-1-2. State game commission; appointment; term. 

17-1-3. Members to serve without compensation; per 
diem and mileage. 

17-1-4. Organization; annual and called meetings; secre- 
tary. 

17-1-5. Employment and discharge of directorand other 
employees; department of game and: fish 
created. 

17-1-5.1. Conservation services division; duties. 

17-1-6. Transfer of duties and obligations, 

17-1-7. Position of reserve conservation officer created. 

17-1-8. Qualifications of reserve conservation officers. 

17-1-9. Powers and duties of reserve conservation offi- 
cers, 

17-1-10. Issuance of reserve conservation officer commis- 
sions; revocation. 

17-1-11. Conservation officers; official duties; insurance, 

17-1-12; Repealed. 

17-1-13. Seal of director. 

17-1-14,, General powers and ieee of state game. com- 

mission; game protection fund; liability 
ae account. 


17-1- i fpadlatation of policy.] 


State Game Commission 


Sec. ; 

17-1-15. Disbursement of money; limitation on expendi- 
tures. 

17-1-16. Short title. 

17-1-17. Purpose of act. 

17-1-18, Bonding authority. 

17-1-19. Bonds; form; terms. 

17-1-20, - Sale of bonds. 

17-1-21.. Proceeds from sale of bonds. 

17-1-22, Security; retirement of bonds. 

17-1-22,1. Game and fish capital outlay fund; created; 
transfer of money; state board of finance 
approval. 

17-1-23, Construction. 

17-1-24, Tax exemptions. 

17-1-25. Refunding. 

17-1-26, .Commission's power to establish rules and redu- 
lations; predatory animals; eradication, 

17-1-27. Hearings on rules and regulations; petition; 
publication of notice of hearing. 

17-1-28,, Assent to act of congress concerning wildlife res- 
toration projects, ; 

17-1-29, Distribution of moneys received from United 
States government, 


It-is the purpose of this act and the policy of the state of New Mexico to:provide an adequate and 
‘flexible system for the protection/of the game and fish of New Mexico and for their use and:devel- 
opment for public recreation and food supply, and to provide for their propagation, planting, pro- 
tection, regulation and conservation to the extent necessary to provide and maintain an adequate 
supply we Copa and fish within ~ state of New Mexico: ® 


bash eekss Laws 1921, ch. 85, § 1; OS. 1929, § 57-101; 
Laws. 1931, ch. 117, § 1; 1941 Comp., § 43-101; 1953 
Comp,, § 53- 1-1. 

Compiler's notes. — The words "this act" were substi- 
tuted by the 1931 amendment to this section for the words 


"this bill’, which appeared in the 1921 actilf referring to 
the 1921 act, they would refer to 17-1-1 to 17-1-4, 17-1-14, 
17-1-27 and 17-2-6 NMSA 1978. If referring to the 1931 
act, they would refer to 17-1-1, 17-1-5, 17-1-15, 17-1-26, 
17-2-1, 17-2-5, 17-2-7, 17-2-9 and 17-2-10 NMSA 1978. 
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17-1-2 ' GAME AND FISH AND OUTDOOR RECREATION --17-1-2 


Cross references. — For transfer of radio communi- 
cation property of remote sites from department of game 
and fish to communications division of department of gen- 
eral services, see 15-2-4 NMSA 1978. 

For public lands generally, see Chapter 19 NMSA 1978. 

For the Off-Highway Motorcycle Act, see 66-3-1001 
NMSA 1978. 

For water law generally, see Chapter 72 NMSA 1978. 

For animals generally, see Chapter 77 NMSA 1978. 


ANNOTATIONS 


Wild game elk. — The game-and fish laws in Chap- 
ter 17 are expressly intended to cover free-roaming, wild 
game elk; the animal statutes in Article 18 of Chap- 
ter 30 of the Criminal Code do not apply. State v. Parson, 
2005-NMCA-083, 137 N.M. 773, 115 P.3d 236. 

Allocation of licenses based on residency, imper- 
missible discrimination. — The allocation of licenses 
for bighorn, oryx and ibex by the state game commis- 
sion on the basis of residency discriminates impermissi- 
bly against nonresidents under the federal constitution. 
Terk v. Gordon, No. 74-3887-M (D.N.M., filed Aug. 25, 
1977), aff'd, 486 U.S. 850, 98 S. Ct. 3063, 56 L. Ed, 2d 
751 (1978). 

Fee structure, although discriminatory, not offen- 
sive. — The present fee structure in 17-3-13 NMSA 1978, 
which discriminates against nonresidents, is not offen- 
sive to either the privileges and immunities clause, U.S. 
Const., art. IV, § 2, or the U.S. Const., amend. XIV, Terk v. 
Gordon, No. 74-387-M (D.N.M., filed Aug. 25, 1977), aff'd, 
436 U.S. 850, 98 S, Ct. 3063, 56 L. Ed. 2d 751 (1978). 

The state's power over public waters is plenary. 
State ex rel. State Game Comm'n v. Red River Valley Co., 
1945-NMSC-034, 51 N.M. 207, 182 P.2d 421. 


State's powers are dedicated to fishing and rec- 
reation. — Since public waters of the state by legisla- 
tive enactment are dedicated to public uses of fishing and 
recreation, Conchas Lake is covered by these provisions. 
State ex rel. State Game Comm'n v. Red River Valley Co., 
1945-NMSC-034, 51 N.M. 207, 182 P.2d 421, 

Enclosing public waters cannot prevent fishing 
or hunting. — Fact that an adjoining landowner encloses 
waters which belong to the public does not make thereof 
a privately owned enclosure, and its treatment as such 
by the.state would involve granting of a special "right" 
or "privilege" which is prohibited by the constitution, so 
that a license holder could not be prevented from fish- 
ing or hunting on the enclosure. State ex rel. State Game 
Comm'n.v. Red River Valley Co,,1945-NMSC-034, 51 N.M. 
207, 182 P.2d 421. ' 

Carrying firearms before hunting season opens 
may be prohibited. — Powers granted to state game 
commission include authority to. prohibit the carrying of 


firearms in hunting areas for specified periods of time 


before opening of the big game season. 1947- 48 Op. Att'y 
Gen, No. 6135. 

‘Law reviews. — For.student: cise "Preventing the 
Extinction of Candidate Species: The Lesser Prairie- 
Chicken in New Mexico", see 49 Nat. Resources J. 525 
(2009). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Waste 
of fish, constitutionality and construction of statutes for 
prevention of, 38 A.L.R. 1198. 

Applicability of state fishing license laws or other pub- 
lic regulations as to fishing in private lake or pond, 15 
A.L.R.2d 754. 

Validity of regulation or prohibition of fishing to » prota 
public water supply, 56 A.L.R.2d;790. 


17-1-2. State game commission; appointment; term. 


To carry out the purpose of Chapter 17 NMSA 1978 and all other acts for like purpose, there is 
created a "state game commission" of seven members, not more than four of whom shall be of the 
same political party at the time of their appointment. The members of the commission shall be 
appointed by the governor with the advice and consent of the senate. The term of office for each 
member of the commission shall be four years. At the time of making the first appointments, the 
governor shall designate the commissioners’ terms as being one, two, three or four years so that 
the term of no more than two commissioners shall expire each year. 

In making appointments to the state game commission, one member shall be appointed from 
each of the following districts: 

A. district one: Curry, De Baca, Roosevelt, Chaves, Lincoln, Otero, Eddy and Lea counties; 

B. district two: Catron, Socorro, Grant, Hidalgo, Luna, Sierra and Dona Ana counties; : 

C. district three: San Juan, McKinley, Cibola, Valencia, Sandoval, Los Alamos and Rio Arriba 
counties; 

D. district four: Santa Fe, Taos, Colfax, Union, Mora, Harding, Quay, aby. Mizuel, See 
and Torrance counties; and 

E. district five: Bernalillo county. 

»The remaining two members shall be appointed at-large. At least one member of the commission 
shall manage and operate a farm or ranch that contains at least'two species of wildlife on that part’ 
which is deeded land requiring licensing prior to legal pursuit under the provisions of Section 17- 
3-2 NMSA 1978: At least one member shall have a demonstrated history of involvement in wildlife 
and habitat protection issues and whose activities or occupation are not in conflict with wildlife 
and habitat advocacy. The state game commission as provided in Chapter 17 NMSA 1978 shall 
have the same authority, powers and duties as now vested in the state game commission by law, 
and each member of the state game commission shall serve until his Successor has been appointed 
and qualified. | | 
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17-1-3 STATE GAME COMMISSION GAS 17-1-5 


History: Laws 1921, ch. 35, § 2; C.S. 1929, § 57-102; protection fund to the department of game and fish for 
1941 Comp., § 43-102; Laws 1945, ch. 26, § 1; 1953 Comp., expenditure in fiscal years 2009 through 2013 to purchase 
§ 53-1-2; Laws 1985, ch. 107, § 1; 1991, ch. 103, § 1. aircraft for aerial surveys. 

The 1991 amendment, effective April 2,:1991, sub- Laws 2009, ch. 125, § 42, effective June 19, 2009, appro- 
stituted "seven members" for "five members" and "four priated $500,000 from the game and fish bond retirement 
of whom"::for "threesof whom" inthe first sentence; sub- fund to. the department. of game and fish for expenditure 
stituted "four years" for ‘five years" at. the end of the in fiscal years 2009 through 2013 to purchase aircraft for 
third sentence; deleted "and five" preceding "years" and aerial surveys. 
substituted "no more than two commissioners" for "one Laws 2009, ch. 125, § 43, effective June 19, 2009, appro- 
commissioner" and made a related stylistic change in the priated $250,000 from the habitat management fund to 
fourth sentence; and, following Subsection E, substituted the department of game and fish for expenditure in fiscal 
the next three sentences for "provided that each existing year 2009 for construction and renovations to the Lake 
member of the commission on the effective date of this Roberts dam and spillway in Grant County. 

1985 act shall complete the term for which he was ap- 
pointed, and, upon completion of such term, appointment ANN OTATIONS 
shall be made in such manner so as to comply with the A district judge may serve as a member of the state 


provisions of this section." 945-46 Op. Att' 4735. 
Appropriations, — Laws 2009, ch, 125, § 42, effec- pee caea ae Ry ener oat” 


tive June 19, 2009, appropriated $200,000 from the game 


17-1-3. Members to serve without compensation; per diem and mileage. 


The members of the state game commission shall receive no pay for their services as members 
of the commission, but shall be allowed per diem and mileage pursuant to the provisions of the 
Per Diem and Mileage Act [10-8-1 NMSA 1978]. All salaries, per diem and contingent expenses 
incurred by the department of game and fish or the state game commission shall be paid upon 
warrants of the secretary of finance and administration, supported by vouchers of the director of 
the department of game and fish. 


History: Laws 1921, ch. 35, § 3; C.S. 1929, § 57-103; 
1941 Comp., § 43-103; 1953 Comp., § 53-1-3; Laws 
1977, ch. 247, § 160; 1979, ch. 273, § 6. 


17-1-4, [Organization; annual and called meetings; secretary. | 


Within sixty days after this act [17-1-1 to 17-1-4, 17-1-14, 17-1-27 and 17-2-6 NMSA 1978] shall 
take effect, the state game commission shall meet at the capitol and organize by electing from its 
membership a chairman, and thereafter one meeting shall be held annually, and others at the call 
of the governor, or a majority of the commission. The state game warden [director of the depart- 
ment of game and fish] shall be secretary of the commission. 


History: Laws 1921, ch. 35, § 4; C.S. 1929, § 57-104; 1955, ch. 59, § 2 transferred the duties of the state game 
1941 Comp., § 48-104; 1953 Comp., § 53-1-4. warden, See 17-1-6 NMSA 1978. 

Bracketed material. — The bracketed material was , 
inserted by the compiler and is not part of the law. Laws 


17-1-5. Employment and discharge of director and other employees; 
department of game and fish created. 


A. The state game commission shall employ a director who shall, under such authorization 
that the game commission shall approve, employ such conservation officers, clerks and other em- 
ployees as he shall deem proper and necessary to enforce and administer the laws and regulations 
relating to game and fish, and who shall prescribe their duties respectively, and who with the ad- 
vice and consent of the state game commission shall fix the compensation of all the employees of 
the "department of game and fish," which is hereby created. 

B. The state game commission may at any time discharge the director for reasons that the 
state game commission shall deem sufficient. The director may dismiss employees in accordance 
with the provisions of the Personnel Act [10-9-1 NMSA 1978]. 
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History: Laws 1931, ch. 117, § 5; 1941 Comp., § 43- 
105; 1953 Comp., § 53-1-5; Laws 1955, ch. 59, § 1;1978, 
ch. 186, § 3. 


ANNOTATIONS. 


Officers of the state game commission are state 
officers. Allen v. McClellan, 1967-NMSC-114, 77 N.M. 


GAME AND FISH AND. OUTDOOR RECREATION 17-1-8 


Livestock Bd. v. Dose, 1980-NMSC-022, 94 N.M:; a 607 
P.2d606,5 : | 
Department of game and fish is abt a constitu- 
tional agency. 1957-58 Op. Att'y Gen. No. 57-268. 
Citizenship requirement for wildlife law enforce- 
ment officers. — By operation of statelaw, wildlife law en- 
forcement officers can be required to hold: New Mexico and 


801, 427 P.2d 677, overruled on other grounds, N.M. United States citizenship. 1979 Op. Att'y Gen. No. 79-30. 


17-1-5.1. Conservation services division; duties. 
A. The "conservation services division" is created widen the department of game - fish. | 
a The conservation services division is responsible for: 

(1) management, enhancement, research and conservation of public wildlife habitat; 

(2) the lease, purchase, enhancement and management of state wildlife habitat; 

(83) assisting landowners in improving wildlife habitats; ' * 

(4) development of educational programs related to conservation of wildlife and the envi- 
ronment, including the expanded dissemination of wildlife publications; and .. 

(5) communication and consultation with federal and other state agencies, local govern- 
ments and communities, private organizations and affected interests responsible for habitat, wil- 
derness, recreation, water quality and environmental protection to ensure Se conser- 
vation services for hunters, anglers and nonconsumptive beta iy users. 


Cross references, — For Wildlife Conservation: Act, 
see 17-2-37 NMSA 1978 et seq. 


History: Laws 1994, cal 129, § 1, 


17-1-6. [Transfer of duties and obligations. ] | 


The director shall fulfill all the duties and obligations heretofore imposed upon the state game 
warden, and shall exercise all the powers heretofore granted to the state game warden. The con- 
servation officers appointed by the director shall assume those duties! and’ powers heretofore im- 
posed upon or granted to deputy game wardens. 


Cross references. — For designation of state game 
commission employees to enforce antilittering nina see! 
. 80-8-5 NMSA 1978. 


History: 1953 Comp., § 53- aa 1, enacted by Laws 
1955, ch. 59,§ 2. 


17-1-7. [Position of reserve conservation officer created. |] 


There is hereby created within the department of game and fish the position of reserve conser- 
vation officer, which shall be a nonsalaried position. 


History: 1958 wheels . § 53-1-5.2, enacted by Laws 
1955, ch. 181, $1. 


17-1-8. [Qualifications of reserve conservation officers.] 


Reserve conservation officer commissions shall be issued only to the following: 


A. persons who have successfully completed a school of at least twenty-five hours, conducted 
by the department of game and fish, covering procedures and techniques of wildlife management, 
law enforcement, public relations and such other subjects as may be deemed desirable by the de- 
partment of game and fish. 

B. . the director may substitute a minimum of six months experience as an employee of a state 
or fedéral conservation agency or a state livestock law enforcement board in lieu of the aforemen- 
tioned schooling. Any substitution made under the provisions of this paragraph shall be limited to 


x 
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personnel currently employed by one of the aforementioned conservation agencies. Any appoint- 
ments the director may make under the provisions of this paragraph will terminate automatically 
with the termination of employment by said agency of the individual so appointed or the indi- 
vidual's transfer from the state. ter 


History: 1953 Comp., § 53-1-5.3, enacted by Laws as employees of the department in the subject areas of 
1955, ch, 181, § 2. procedures and techniques ‘of wildlife management, law 
enforcement, public relations and other subjects deemed 


ANNOTATIONS desirable by the department, those persons have attended 

Instruction but not classroom school is required. "school" in those subjects, an on-the-job training school 

— The statute does not require the "school" to be of the conducted by the department. Mere employment by the 

classroom type; the "school" of experience can ensure department without instruction in each of those areas will 

qualified reserve conservation officers as well as a class- not satisfy the statutory requirements. 1959-60 ony Att'y 
room. If the persons in question have actual instruction Gen. No: 60-214. 


17-1-9. Powers and duties of reserve conservation officers. 


A. Under the supervision of the department of game and fish and subject to such restrictions 
as may be provided by the state game commission; reserve conservation’ officers shall have au- 
thority to enforce laws and valid regulations of the state game commission relating to game and 
fish and perform such duties with respect. to wildlife management and conservation education as 
may be assigned to them from time to time by the department of game and fish. When on duty, 
reserve conservation officers shall be covered by the Workmen's [Workers'] Compensation Act [52- 
1-1 NMSA 1978]. Reserve conservation officers shall have only the rights of private citizens in the 
enforcement of laws other than those relating to game and fan, 

_ B. For the purpose of calculating the amount of reserve conservation officer's disability or death 

benefits pursuant to the Workmen's [Workers’] Compensation Act, the officer's average weekly 
wages shall be deemed to be the base wage of a wildlife management officer IT as classified by the 
personnel board. 


History: 1953 Comp., § 53-1-5.4, enacted by Laws : Bracketed material. — The bracketed material was 
1955, ch. 181, § 3; 1985, ch. 33, § 1. inserted by the compiler and is not part of the law. 


17-1-10. [Issuance of reserve conservation officer commissions; 
¢ $c revocation.]| 


Reserve conservation officer commissions shall be issued annually to.such persons meeting the 
qualifications prescribed in Section 2 [17-1-8 NMSA 1978], as may be deemed necessary or desir- 
able by the director of the department of game and fish. Such commissions may be revoked at any 
time by said director at his descretion {discretion}, 


History: 1953 Comp. ry 8 53- 1-5.5, enacted by Laws Bracketed material. — The bracketed material was 
sep ch. 181, § 4. inserted by the compiler and is not part of the law. 


17-1-11. Conservation officers; official duties; insurance. 


Conservation officers shall, in emergency situations, be considered on duty and within the scope 
of their employment for purposes of employee benefits, when they follow specific instructions from 
a duly qualified full-time peace officer and in aid of such peace officer in the carrying out of his 
duties. The state game commission shall expand current insurance coverage to provide protection 
in such situations. 


History: 1953 Comp., § 53-1-5.6, enacted by Laws 
1977, ch. 290, “kaye 
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17-1-12. Repealed. 


Repeals. — Laws 1978, ch. 132, § 6, repealed 53-1-6 
1953 Comp. (17-1-12 NMSA 1978), relating to bond of 
game and fish director, effective March 6, 1978. 


17-1-13. [Seal of director.] 


The state warden [director of ‘he department of game and fish] shall keep a seal of office which 
shall be used to authenticate all papers and documents issued and executed by him as such officer. 


History: Laws 1912, ch. 85, § 46; Code 1915, § 2469; Bracketed material. — The bracketed material was 


C.S. 1929, § 57-254; 1941 Comp., § 43-107; 1953 Comp., inserted by the compiler and is not part of the law. Laws 
§ 53-1-7, 1955, ch. 59, § 2 transferred the duties of the state game 


warden. See 17-1-6 NMSA 1978. 


17-1-14. General powers and duties of state game commission; game 
protection fund; liability suspense account. 


A. The state game commission shall have general control over the collection and disbursement 
of all money collected or received under the state laws for the protection and propagation of game 
and fish, which money shall be paid over to the state treasurer to the credit of the game protection 
fund, unless otherwise provided by law, and the fund, including all earned income, shall not be 
transferred to another fund. Prior to depositing money into the game protection fund, the depart- 
ment of game.and fish shall ensure that an amount adequate to cover the cost of refunds allowed by 
the provisions of Chapter 17 NMSA 1978 is held in a liability suspense account. All refunds shall 
be made from the liability suspense account. Money not needed to cover the cost of refunds shall 
be deposited in the game protection fund at the end of each month. Chapter 17 NMSA 1978 shall 
be guaranty to the person who pays for hunting and fishing licenses and permits that the money 
in that fund shall not be used for any purpose other than as provided i in Chapter 17 NMSA 1978. 

B. The state game commission shall have authority to: 

(1) establish and, through the director of the department of game and fish, to operate fish 
hatcheries for the purpose of stocking public waters of the state and to furnish fish fry and finger- 
lings to stock private waters, receipts from such sources to go into the game protection fund; ’ 

(2) declare closed seasons in any specified locality and on any species’ of game or fish 
threatened with undue depletion from any cause; 

(3) establish game refuges for the purpose of providing safe sanctuaries in which game 
may breed and replenish adjacent hunting ranges, it being the purpose of this provision to estab- 
lish small refuges rather than large preserves or to close large areas to hunting; 

(4) purchase lands for game refuges where suitable public lands do not exist, to purchase 
lands for fish hatcheries and to purchase lands to be maintained perpetually as public hunting 
grounds, particularly lands suitable for waterfowl hunting, all such lands to be paid for from the 
game protection fund; 

(5) receive by gift or bequest, in the name and on behalf of the state, lands suitable for 
game refuges, hunting grounds, fish hatcheries or for any other pare necessary to carry out the 
provisions of Chapter 17 NMSA 1978; 

(6) apply for and accept any state, federal or private funds, grants or donations from any 
source for game and fish programs and projects; 

(7) designate certain areas as rest grounds for migratory birds, in which hunting shall be 
forbidden at all times or at such times as the state game commission shall provide, it being the 
purpose of this provision not to interfere unduly with the hunting of waterfowl but to provide ha- 
vens in which they can rest and feed without molestation; 

(8) close any public stream or lake or portion thereof to fishing when such action is neces- 
sary to protect a recently stocked water, to protect spawning waters or to prevent undue depletion 
of the fish; 


} 
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(9) propagate, capture, purchase, transport or sell any species of game or fish needed for 
restocking any lands or streams of the state; 

(10). .after reasonable notice and hearing, suspend « or revoke any license or permit issued 
pursuant to the provisions of Chapter 17 NMSA 1978 and withhold license privileges from any 
pérson procuring a license through misrepresentation, violating any provisions of Chapter 17 
NMSA 1978 or hunting without a proper license; 

(11) adopt rules establishing procedures that provide: reasonable notice and a hearing be- 
fore the state game commission for the suspension, revocation or withholding of license privileges 
for'a definite period of time for a person charged with violating the provisions of Chapter 17 NMSA. 
1978, subject to such judicial review as may be provided by law; 

(12) ‘conduct studies of PFOET SEE for the management of endangered and nongame species 
of wildlife; ,. 

(18) establish dah see! eset and certificates not otherwise provided for in . Section 17- 
3-13 NMSA 1978 and charge and collect just and reasonable fees for them; provided the fees shall 
not, exceed the costs of administration associated with the licenses, permits or certificates; 

(14) permit, regulate or prohibit the commercial taking or capturing of native, free-ranging 
amphibians or reptiles not specifically protected by law, except for rattlesnake roundups, collection 
of fish bait and lizard races; : 

(15) adopt rules to control, enilients or prevent the apvoad of a contagious disease, pest 
or parasite, including chronic wasting IERBRED to or among game animals. The rules.shall include 
acer for: 

' (a) notification to the department of game and fish of the diagnosis or suspected =e 
ence of a contagious disease; ~ 

(b).. examination by the state veterinarian or the state veterinarian's designee of sus- 
pected infected game animals; 

(c) quarantine, treatment or destruction of an infected game animal; _ 

(d) disinfection and isolation of a licensed private park where.an infected game ani- 
mal has been; and 

(e). indemnification and destruction of a protected game animal; 

(16) ‘as-necessary, designate areas of the state in which bear-proof garbage containers are 
required on public and private lands to reduce potential human-bear interactions; 

(17) pursuant to appropriation by the legislature, expend money from the game protection 
fund and the habitat management fund for the improvement, maintenance; development and op- 
eration of property for fish and wildlife habitat management; and 

(18) adopt rules to recruit, train and accept the services of volunteers for education and 
outreach activities, hunter and angler services and wildlife conservation activities administered 
by the department of game and fish; provided that a volunteer: 

_. (a). shall comply with all policies and procedures of the director of the department of 
game and fish; and. 

(b) shall not be deemed to be a state eniployee and shall not be’ subject to the provi- 
sions of law relating to state employment, including those relating to hours of work, rates of com- 
pensation, leave, unemployment compensation and state employee benefits. | 

C. The director of the department of game and fish shall exercise all the powers and duties 
conferred upon the state game and fish warden by all previous statutes now in force not i in conflict 
with Chapter:17 NMSA 1978.; | 

D. The state game commission shall have: authority to prahifit' all hunting in periGds of ex- 

‘treme forest fire danger, at such times and places as may be necessary to reduce the ARSE of 
destructive forest fires. 

E. The hunting, pursuing, capturing, killing or wounding of any game animals, birds or fish in 
or upon any game refuge, rest ground or closed water or closed area or during any closed season es- 
tablished or proclaimed by the state game commission in accordance with the authority conferred 
in Chapter 17 NMSA 1978 constitutes a misdemeanor ang shall be punishable as. Scere in 
Chapter 17 NMSA 1978, 
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History: Laws 1921, ch. 35, § 7; C.S. 1929, § 57-107; 
1941 Comp., § 43-108; 1953 Comp., § 53-1-8; Laws 
1973, ch. 278, § 1; 1977, ch, 290, § 1; 1983, ch. 155, § 
1; 1992, ch. 29, § 1; 1993, ch. 331, § 1; 2001, ch. 66, § 
1; 2002, ch. 70, § 1; 2003, ch. 124, § 1; 2005, ch. 38, § 1; 
2005, ch. 177, § 1; 2013, ch. 135, § 1; 2015, ch. 35, § 1. 

Cross references. — For transfer of duties of state 
game warden to director, see 17-1-6 NMSA 1978. 

For lieutenant governor's deer enhancement permit, see 
17-3-16.3 NMSA 1978. 

For artificial wildlife being used and defined as game 
animals or birds for the purpose of prosecution; see -17-2- 
2.1 NMSA 1978, 

For disposition of proceeds from sale of seized game or 
fish, see 17-2-21 to 17-2-23 NMSA 1978. 

For conducting hunter training program, see 17-2-34 
NMSA 1978. 

For depositing license fees in game protection fund, see 
17-3-7, 17-3-20 and 17-5-7 NMSA 1978. : 

For depositing federal funds in game protection fund, 
see 17-4-31 NMSA 1978. 

For destroying commission's boundary markers, see 17. 
4-32 NMSA 1978. 

For duty to administer laws regulating trappers and fur 
traders, see 17-5-4 NMSA 1978. 

For revocation of trappers' and fur dealers' licenses, see 
17-5-9 NMSA 1978. 

For expenditure of funds to carry out Habitat Protection 
Act, see 17-6-7 NMSA 1978. 

For shooting range fund and administration thereof, see 
17-7-1 to 17-7-3 NMSA 1978. 

For present penalty for violation of this chapter or regu- 
lations of the commission, see 17-2-10 NMSA 1978. 

The 2015 amendment, effective June 19, 2015, pro- 
vided the authority for the state game commission to 
adopt rules regarding the services of recreation and wild- 
life volunteers; and added Paragraph (18) of Subsection B. 

The 2013 amendment, effective June 14, 2013, pro- 
vided for a definite period of revocation of license privi- 
leges; in the title, added "liability suspense account"; in 
Subsection A, added the second and third sentences; in 
Paragraph (10) of Subsection B, after "withhold license 
privileges", deleted "for a definite period not to exceed 
three years"; and in Paragraph (11) of Subsection B; after 
"withholding of license privileges", deleted "of" and added 
"for a definite period of time for". 

The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection A that money collected by the com- 
mission shall be paid to the state treasurer to the credit 
of the game protection fund unless otherwise provided 
by law; and added Subsection B(17) to provide that the 
commission, pursuant to appropriation by the legislature, 
shall have authority to expend money from the game pro- 
tection fund and the habitat management fund for fish 
and wildlife habitat management. 

The 2008 amendment, effective June 20, 2003, re- 
designated. the former last sentence of Subsection A and 
former Paragraphs A(1) through A(15) as present Subsec- 
tions B and Paragraphs B(1) through B(15); added Para- 
graph B(16); and redesignated former Subsections B, C 
and D as present Subsections C, D and E. 

The 2002 amendment, effective May 15, 2002, added 
Paragraph A(15). 

The 2001 amendment, effective June 15, 2001, sub- 
stituted "rules" for "regulations" in Paragraph A(11) and 
added Paragraph A(14), 


ANNOTATIONS 


Allocation of licenses based on residency, imper- 
missible discrimination, — The allocation of licenses 
for bighorn, oryx and ibex by the state game commission 
on the basis of residency discriminates impermissibly 
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against nonresidents under the federal constitution. Terk 
v. Gordon, No. 74-3887-M (D.N.M., filed Aug. 25, 1977), 
aff'd, 486 U.S. 850, 98 S. Ct. 3063, 56 L. Ed. 2d 751 (1978). 
' Fee structure, although discriminatory, is not of- 
fensive. — The present fee structure in: 17-3-138 NMSA 
1978, which discriminates against nonresidents, is not 
offensive to either the privileges and immunities clause, 
US. Const., art. IV, § 2, or the U.S. Const., amend. XIV. 
Terk v- Gordon, No:,74-387-M (D.N.M., filed Aug. 25, 1977), 
aff'd, 436 U.S, 850, 98 8, Ct. 3063, 56 ivf Ed. 2d 751 (1978). 

Money in the game protection fund may be used 
only for the purposes provided in the game and fish 


_laws. 1975 Op. Att'y Gen. No. 75-38. 


Game and fish department funds may not be le- 
gally spent for out-of-state travel by state game and 
fish department personnel for purposes of advertising 
New Mexico's game and fish resources. 1957-58 Op. Att'y 
Gen. No. 58-216. 

There are no provisions for reimbursement of li- 
cense fees in any circumstances; therefore, persons who 
have purchased a second license illegally are not entitled 
to reimbursement for the second license. 1975 Op. Attly 
Gen. No. 75-38. 

Interest credited to game’ protection fund, not 
general fund. —.Any, interest earned on the investment 
of money in the game protection fund must be credited to 
that fund, not the state general fund. 1982 Op. Atty Sone 
No. 82-01. 7 

Use of fire suppression fund appropriated to 
game and fish department. — A fire suppression fund 
appropriated to the department of game and fish was not 
to actually be transferred to the forest conservation com- 
mission (now abolished). The department of game and-fish 
was simply authorized to contract with the forest conser- 
vation commission to perform fire suppression activities 
reasonably necessary for the protection of game and fish. 
The formula to be utilized in providing and paying for 
such services was a contractual matter between these two 
agencies. 1961-62 Op. Att'y Gen. No. 61-54. 

"Public waters" are all unappropriated waters 
from natural streams. — The term "public waters" as 
used in this section is synonymous with the definition of 
public waters given by the New Mexico supreme court in 


. the case of State ex rel. State Game Comm'n v. Red River 
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Valley Co., 1945-NMSC-034; 51 N.M. 207, 182 P.2d 421 
where the court stated: "All of our unappropriated waters 
from ‘every natural stream, perennial or torrential, within 
the state of New Mexico,' Article 16, Section 2, New Mex- 
ico Constitution, are public waters. These waters belong to: 
the public until beneficially appropriated. And since the 
right to fish in public waters, by the test of any rule, is uni- 
versally recognized, it cannot be said that the right to fish 
and to use the unappropriated public waters in question 
is less secure in the public because we determine their 
character as public by immemorial custom, and Spanish 
or: Mexican law which we have adopted and follow in this 
respect... ." 1959-60 Op. Att'y Gen. No. 59-57. 

Public waters may be stocked. — The waters of 
our streams, whether perennial or torrential in nature, 
are public waters such as may be stocked by the fish and 
game commission, 1961-62 Op. Att'y Gen. No. 61-38. 

Municipal reservoirs and waters on Indian and 
military reservations where fishing fee is charged 


department of game and fish to consider as public waters 
within the meaning of this section municipal reservoirs 
and waters on Indian and military reservations where 
public fishing is permitted, but only on condition of pay- 
ment of a fee(s) in addition to possession of a valid fishing 
license. 1957-58 Op. Att'y Gen. No. 57-319. 

Indian and military reservations are not instrumen- 
talities of the state of New Mexico, and the lands adjacent 
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thereto are not subject to state control as are the lands or to prevent undue depletion of fish. 1957-58 Op. Att'y 
of the municipalities. This is true even though the waters Gen. No. 58-119. 
running through such property are "public waters" as de- Purpose for which waters may be closed are ex- 
clared in State ex rel. State Game Comm'n v. Red River clusive. — The state game commission is not authorized 
Valley Co., 1945-NMSC-034, 51 N.M. 207, 182 P2d 421. under this section to close any public stream or lake or 
In such instance, the general public would be trespassing portion thereof to fishing, when such action is not for the 
upon land not open to the free access of the public. 1959- purpose of protecting a recently stocked water or to pro- 
60 Op. Att'y Gen. No, 59-57. tect spawning waters, or to prevent undue depletion of the 
Small municipal charge for use of lake does not fish in such waters. 1957-58 Op. Att'y Gen. No. 58-119. 
prevent stocking. — A small charge by a municipality Fishing in Elephant Butte Lake. — The commission 
sufficient to cover sanitation and maintenance expense is authorized to issue permits to fish in Elephant Butte 
for recreational purposes does not change the character of . Lake. 1921-22 Op. Att'y Gen. No. 60. 
a lake from that of "public waters," and it may be stocked Disposition of land for federal fish hatchery. — 
by the state game commission at state expense. 1959-60 The state game commission has no authority to dispose 
Op. Att'y Gen. No. 59-57. of land owned by it to United States for a fish hatchery. 
Private waters may be stocked. — If stocking in pri- 1931-32 Op, Att'y Gen. No. 59 (issued prior to enactment 
vate, lawfully posted water would not be tosuch anextent ~ of 17-4-8 NMSA 1978). 
as to deprive the citizenry of a source of public recreation, Dictates of experience and local regulations gov- 
it may be done. 1957-58 Op. Att'y Gen. No. 57-246, ern handling of explosives, — The department of game 
Private waters may be stocked only with fry and and fish in transporting and storing explosives about the 
fingerlings and for consideration. — By use of the state and through cities and towns must adopt precau- 
terms "fry" and "fingerlings," the legislature thereby ex- tionary measures following the dictates of good judgment, 
cluded the stocking of any fish larger than fry or finger- based on experience in handling explosives, and local reg- 
lings in private waters. Hence, the authorization to stock ulations, 1957-58 Op. Att'y Gen. No. 57-42. 
fish in private waters is limited to fry or fingerlings, and Law reviews. — For student article, "Preventing the 
then for a consideration. 1957-58 Op, Att'y Gen. No. 57- Extinction.of Candidate Species: The Lesser Prairie- 
246, ss Chicken in New Mexico", see 49 Nat. Resources J. 525 
Section lists purposes for which waters may be (2009). 
closed to fishing. — The three purposes for which a pub- Am. Jur. 2d, A.L.R. and C.J.S. references, — 35 Am. 
lic stream or lake or portion thereof may be closed to fish- Jur, 2d Fish and Game §§ 29, 31, 
ing are set forth in Subsection G (now Subsection B(8)) of Power of game or fish commission to open or close sea- 
this section. These purposes are when’it is necessary to son, 34 A.L.R. 832. 
protect recently stocked water, to protect spawning waters 386A C.J.S. Fish §§ 26, 37; 38 C.J.S. Game § 50. 


17-1-15. Disbursement of money; limitation on expenditures. 


All disbursements of moneys, including salaries, by the’ state game commission shall be by 
warrant of the secretary of finance and administration, supported by itemized voucher, certified 
to be correct by the state game director, and shall be paid out of moneys in the game protection 
fund. | 

Expenditures by the state game commission shall be. limited to funds available in the game 
protection fund, and neither the state game commission nor any employee thereof shall incur or 
authorize any obligation for the payment of which sufficient funds are not then available in the 
game protection fund. eo | 

The state shall not be liable for any obligation created by the state game commission or any 
employee thereof, except to the extent of such game protection fund. : ; 

Neither the state game commission nor any employee thereof shall issue any voucher, nor shall 
the secretary of finance and administration approve any such voucher, for the payment of which 
moneys are not then available in the game protection fund. 


History: Laws 1931, ch. 117, § 6; 1941 Comp., § 43- Cross references. — For public purchases, see 13-1-28 
109; 1953 Comp., § 53-1-9; Laws 1977, ch. 247, § 162. to 18-1-199 NMSA 1978. 


17-1-16. Short title. 
This act [17-1-16 to 17-1-25 NMSA 1978] may be.cited as the "Game and Fish Bond Act", 


History: 1978 Comp., § 17-1-16, enacted by Laws in the 1953 Comp, but was set out as 15.1 in the appendix 
1964 (1st. S.S.), ch. 18, § 1. of bond issue laws following Chapter 11, 1953 Comp. 
Compiler's notes. — Laws 1964 (1st S.S.), ch. 18, com- 
piled as 17-1-16 to 17-1-25 NMSA 1978, was not compiled 
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17-1-17 GAME AND FISH AND OUTDOOR RECREATION 17-1-20 


17-1-17. Purpose of act. | ; » 0 tonight 


The purpose of the Game and Fish Bond Act is to provide for use of revenues derived from fees 
for hunting and fishing licenses to issue bonds to provide for fish hatcheries and rearing facilities, 
game and fish habitat acquisition, development and improvement projects and other similar capi- 
tal quay projects. 


History: 1978 Comp., § 17-1-17, enacted by Laws 
1964 (1st S.S.), ch. 18, § 2. 


17-1-18. Bonding authority. 


Whenever the state game commission, by vote of a majority of its full membership entered in its 
minutes, determines by resolution that it is necessary to raise funds to provide for fish hatcheries 
and rearing facilities, game and fish habitat acquisition, development and improvement projects 
or other similar capital outlay projects, the commission may issue and.sell bonds of the state of 
New Mexico as provided in the Game and Fish Bond Act, provided that, the total amount of such 
bonds issued under the authority of this act shall not exceed two million dollars ($2,000,000). The 
purposes stated by the commission and the;amount of each bond issue shall be approved by the 
state board of finance before issuance of the bonds. The commission shall report annually to the 
legislature any bonds issued pursuant to this act and the PUP OR? f for which issued. 


History: 1978 Comp., § 17-1-18, enacted by Laws ' ANNOTATIONS 
S.), ch. 18, §:3; 1968, ch. 47, § 1; 1976 : 
ee: ame ate pone + be Authorized amount. — The 1976.amendments to the 


Game and Fish Bond Act authorized the state game com- 
mission to issue and sell up to $2,000,000 worth of bonds. 
1976 Op. Att'y Gen. No. 76-17. 


17-1-19. Bonds; form; terms. 


Bonds issued under the Game and Fish Bond Act shall be payable in consecutive order over a 
period of not more than twenty years from the date of issue. They shall be issued in denominations 
determined by the state game commission and shall be sold at a net effective interest rate not 
exceeding the maximum net effective interest rate permitted by the Public Securities Act [6-14-1 
NMSA 1978], as hereafter amended and supplemented. The form of the bonds shall be determined 
by the state game commission, and, except with respect to bonds issued in book entry or similar 
form without the delivery of physical securities, signatures of the governor, the state treasurer and 
the chairman of the state game commission shall be affixed in compliance with the Uniform Fac- 
simile Signature of Public Officials Act [6-9-1 NMSA 1978]. The form and terms of the bonds shall 
be approved by the'state board of finance before issuance of the bonds. 


History: 1978 Comp., § 17-1-19, enacted by Laws 
1964 (1st S.S.), ch. 18, § 4; 1968, ch. 47, § 2; 1976 (S.S.), 
ch. 52, §.2; 1988, ch, 265, § 35. 


17-1-20. Sale of bonds. 


Bonds issued under the Game and Fish Bond Act shall be sold at public or private sale as de- 
termined ‘by the state game commission. If sold at public sale, the chairman of the commission 
shall give notice of the time, place and terms of the sale by publication in a newspaper of general 
circulation published in Santa Fe, New Mexico, not less than twenty days nor more than sixty days 
prior to the sale date. . 


mh 
2 


History: 1978 Comp., § 17-1-20, enacted by Laws 
1964 (1st S.S.), ch. 18, § 5; 1968, ch. 47, § 3; 1976 
(S.8.), ch. 52, § 3. 
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17-1-21 . ) \.) STATE GAME COMMISSION 17-1-22.1 


17-1-21. Proceeds from sale of bonds. 


Proceeds from the sale of bonds issued nadex the Game and Fish Bond Act shall be deposited in 
a special fund in the state treasury and used solely for the purposes for which the bonds, were au- 
thorized. The cost. of preparing, advertising and selling the bonds, including any necessary expense 
for financial and legal services, shall be paid out of the proceeds. Purchasers of the bonds are not 
responsible in any way for the application of the proceeds. 
History: 1978 Comp., § 17-1-21, enacted by Laws 
1964 (1st S.S.), ch. 18, § 6. ‘ 


17-1-22. Security; retirement of bonds. 


A. There is created in the state treasury the "game and fish bond retirement fund". The state 
game commission shall place into the game and fish bond retirement fund the sum of one dollar 
($1.00) from each license enumerated in this subsection that is sold after April 1, 1976: 

(1). resident, fishing; 

(2) resident, game hunting; 

(3) resident, deer; 

(4) resident, game hunting and fishing, 
(5) resident, trapper; 

(6) nonresident, fishing; 

(7) nonresident, game hunting; 

(8) temporary fishing, five days; and 
(9) nonresident, deer. 

Such payments to the game and fish bond retirement fund shall be effective for all bonds issued 
under the Game and Fish Bond Act upto the maximum limitation on the amount of bonds pro- 
vided in that act. 

B. Money in the game and fish bond retirement fund is first pledged for the payment of princi- 
pal and interest on all state game commission bonds which have been issued and. are outstanding 
prior to June 17, 1983. Money in the game and fish bond retirement fund is further pledged for the 
payment of principal and interest on all state game commission bonds issued as of June 17, 1983. 
The issuance and sale of bonds under the Game and Fish Bond Act constitutes an irrevocable 
contract between the state game commission and the owner of any bond, and so long as any bond 
remains outstanding the fees pledged for payment shall not be reduced. : 

C. Bonds issued under the Game and.Fish Bond Act are payable solely from the game and fish 
bond retirement fund, and they are not general obligations of the state, 

D.. The state game commission shall continue to place in the game and fish bond retirement 
fund the sum of one dollar ($1.00) from each of the licenses enumerated in Subsection A of this 
section; even after the fund is sufficient to pay the principal and interest of the outstanding bonds 
and after all bonds issued have been retired. 


History: 1978 Comp., § 17-1-22, enacted by Laws The 2011 amendment, effective April 1, 2012, elimi- 
1964 (1st S.S.), ch. 18, § 7; 1968, ch. 47, § 4; 1976 (S.S.), nated the distinction between small game hunting and 
ch, 52, § 4; 1983, ch. 148, § 1; 2011, ch. 186, § 1. general hunting licenses. 


17-1-22.1. Game and fish capital outlay fund; created; transfer of 
money; state board of finance approval. 


A. There is created in the state treasury the "game and fish capital outlay fund". 

B. Upon request of the state game commission, approved by the state board of finance, the 
state treasurer shall transfer to the game and fish capital outlay fund all money in the game and 
fish bond retirement fund except,the amount necessary to meet all principal and interest. pay- 
ments on state game commission bonds due in the ensuing twelve months. 
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17-1-23 GAME AND FISH AND OUTDOOR RECREATION ; 17-1-26 


C. Money in the game and fish capital outlay fund may be expended by the department ‘of 
game and fish to provide for fish hatcheries and rearing facilities, game and fish papites Brauer. 
tion, development and improvements and other similar capital projects. 

D. ‘Projects to be funded pursuant to Subsection C of this section shall be apprevda by the state 
game commission and the state board of finance prior to” a money hse encumbered for the 
project. 

E. At any time that the game and fish bond retirement fund is insufficient to pay the principal 
and interest on all bonds which have been issued and are outstanding, the unencumbered balance 
in the game and fish capital outlay fund shall be transferred to the game and fish bond retirement 
fund. 


History: 1978 Comp., § 17-1-22.1, enacted by Laws. 
1983, ch. 143, § 2. 


17-1-23. Construction. 


The Game and Fish Bond Act is full authority for authorization and issuance by the state game 
commission of bonds authorized by the state board of finance, and the commission may do any- 
thing necessary to carry out the powers granted by the Game and Fish Bond Act. 


History: 1978 Comp., § 17-1-23, enacted by Laws 
1964 (1st S.S.), ch. 18, § 8. 


17-1-24. Tax exemptions. 


The principal and income of bonds issued under the Game and Fish Bond Act are exempt from 
all taxation by the state or any of its political subdivisions except for inheritance and succession 
taxes. 


History: 1978 Comp., § 17-1-24, enacted by Laws 
1964 (1st S.S.), ch. 18, § 9. 


17-1-25. Refunding. 


Any bonds issued under the Game and Fish Bond Act may be refunded under the terms of 
resolutions adopted by the state game commission, subject to any contractual limitations involved 
with any outstanding bonds, claims or other obligations. The proceeds of refunding bonds shall be 
applied to retirement of the bonds to be retired or refunded, or placed in escrow to be applied to 
payment of the bonds upon presentation for payment by the holders. Refunding bonds shall be is- 
sued under all applicable conditions prescribed in the Game and Fish Bond Act for issuance of the 
original bonds. 


History: 1978 Comp., § 17-1-25, pentane by Laws 
1964 (1st S.S.), ch. 18, § 10. 


17-1-26. [Commission's power to establish rules and regulations; 
predatory animals; eradication. | 


The state game commission is hereby authorized and directed to make such rules and regu- 
lations and establish such service as it may deem necessary to carry out all the provisions and 
purposes of this act, and all other acts relating to game and fish, and in making such rules and 
regulations and in providing when, to what extent, if at all, and by what means game animals, 
birds and fish may be hunted, taken, captured, killed, possessed, sold, purchased and shipped, 
the state game and fish commission [state game commission] shall give due regard to the zones 
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17-1-27 


STATE GAME COMMISSION 


17-1-28 


of temperatures, and to the distribution; abundance, economic Ent and breeding habits of such 


game animals, birds and fish. 


The state game commission is hereby sitithinided to sheuid such reasonable Peicnke as in its 
judgment is desirable and necessary annually from their ‘ma not otherwise:‘needed for =e brad 


cation of predatory animals. 


History: Laws 1931, ch. 117, § 2; 1941 Comp., § 43- 
111; Laws 1947, ch. 53, § 1; 1953 Comp., § 53-1-11.) 


Compiler's notes. — The words "this act" refer to: 


Laws 1931, ch. 117, compiled as 17-1-1, 17-1-5, 17-1-15, 
17-1-26, 17-2-1, 17-2-5, 17-2-7, 17-2-9 and 17-2-10 NMSA 
1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. The 
reference to the "state game and fish commission" should 
have been to the "state game commission", See 17-1-2 
NMSA 1978. 

Cross references. — For penalty for violating game 
and fish regulations, see 17-2-10 NMSA.1978, |. : 

For promulgation of hunter training program rules and 
regulations, see 17-2-34 NMSA 1978. 

For regulations concerning isa age species, see 17- 
2-41 to 17-2-43 NMSA 1978, 

For shooting preserve regulations, see 17-3-36 NMSA 
1978. 

For regulations concerning nonpredatory fur-bearing 
animals, see 17-5-3 and 17-5-4 NMSA 1978. 

- For regulations under Habitat Protection Act, see 17-6-3 
NMSA 1978. 

For regulations as to shooting ranges, see 17-7-3 NMSA 

1978. 


ANNOTATIONS 


Constitutionality. — Laws 1931, ch.117, is a proper 
exercise of police power of state and is not an unconstitu- 
tional delegation of legislative power, except as to § 3(a), 
compiled as 17-2-1A NMSA 1978, authorizing the com- 
mission to define game birds, animals and fish. State ex 
rel, Sofeico v. Heffernan, 1936-NMSC-069, 41,.N.M. 219, 67 
P.2d 240. 

Redelegation of duties is not authorized. — The 
state game commission is not authorized to, redelegate 


any of its delegated powers to anyone not ‘under its im- 
mediate control. 1937-38 Op. Att'y Gen. No, 111, 

Commission must oppose agency charging fish- 
ing fees. — The state: game commission is charged with 
the duty of regulating fishing in the public streams and 
lakes and to oppose any individual agency from charging 
or collecting fees for such fishing. 1937-38 Op. Att'y Gen. 
No, 111. 

Commission may fix open fishing season not spec- 
ified by statute. — The state game commission may fix 
the open fishing season except where it is fixed specially 
by statute. 1935-36 Op. Att'y Gen, No. 49. 

Commission may prohibit carrying of firearms 
before open hunting season. — Powers granted to 
state game commission include authority to prohibit the 


-earrying of firearms in hunting areas for specified period 


of time before opening of the big game season: 1947-48 Op, 
Att'y Gen. No. 5135. 

Commission may make it unlawful to apply for 
elk licenses in succeeding years. — A state game com- 
mission regulation providing in part that/it shall be un- 
lawful for anyone to apply for a public elk license for’ a: 
"P" area, or a general bull elk license, if he held a similar 
elk license the previous year, is within the commission's 
broad power to"... make such rules and regulations... 
as it may deem necessary to carry out all the provisions 
and purposes of this act," and there is no constitutional 


“objection to: the imposition of the burden of ascertaining 


whether an application had been made the previous year 
on the public. 1975 Op. Att'y Gen. No. 75-38. 

Deputy game wardens may enter on private lands 
without warrants in the interest of game protection. 
1947-48 Op. Att'y Gen. No. 4974. 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 35 Am. 
Jur, 2d Fish and Game § 31, 

86A'CJ.8, Fish §§ 26, 37; 38 C.J.S. Game §§ 45, 46, 50. 


17-1-27. [Hearings on rules and regulations; petition; publication of 


notice of hearing.]. 


Whenever three percent of the duly qualified electors of any county affected by a rule or regula- 
tion promulgated by the commission, concerning hunting or fishing within said county, shall peti- 
tion the commission in writing, requesting a hearing, the commission shall grant a public hearing, 
the time, place and purpose of which shall be set forth by advertising in one or more newspapers 
of general circulation within the state not less than ten (10) days before the date of such hearing; 
and shall, on the date of hearing, give full opportunity for all persons to be heard on the point‘in 
controversy. But nothing in this section shall be construed as suspending or invalidating any such 
rule or regulation, unless it is suspended or revoked by the commission. 


History: Laws 1921, ch. 35, § 10; CS. 1929, § 57-110; 
1941 Comp., § 43-113; 1953 Comp., § 53-1-13. . 


Cross references. — For adoption of regulations and 
their effective ane see 17-2-5 NMSA 1978, 


17-1-28. [Assent to act ‘of congress concerning WiLGUEG restoration 
projects.) 


The state of New MRei6s hereby assents to the provisions of the act of congress of the United 
States of America entitled "An act to provide that the United States shall aid the states in wildlife 
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17-1-29 GAME AND FISH AND OUTDOOR RECREATION 17-1-29 


restoration projects, and for other purposes," approved September 7 [2], 1937 (Public Number 415, 
75th Congress), and the state game commission is hereby authorized and directed to perform all 
such acts as may be necessary to the conduct and establishment of cooperative wildlife restoration 
projects, as defined by said act of congress, and in compliance with said act, and rules and regula- 
tions promulgated by the secretary of agriculture [secretary of the interior] thereunder. 


History: Laws 1939, ch. 19, § 1; 1941 Commi « § 43- In 1939 the functions of the secretary of agriculture re- 
114; 1953 Comp., § 53-1-14. lating to. the conservation of wildlife, game and migratory 
Bracketed. material..— The bracketed: niateiyal was birds were transferred to the secretary of the interior by 


inserted by the compiler and is not part of the law. 1939 Reorg. Plan No. II. 
Compiler's notes. — The federal act referred to in this bes 
section is compiled in 16 U.S.C. § 669 et seq, 


17-1-29. [Distribution of moneys received from United States 
government. | 


The state game commission is authorized to receive any moneys to which the state of New 
Mexico may become entitled under the aforesaid act of congress, such moneys, when received, to be 
deposited with the treasurer of the state of New Mexico to the credit of the state game protection 
fund, expended for the purpose designated and withdrawn and as other moneys are withdrawn 
from the state game protection fund. 


History: Laws 1939, ch. 19, § 2; 1941 Comp., § 43- 
115; 1953 Comp., § 53-1-15. 


| ARTICLE 2 
Hunting and Fishing Regulations 


Sec. Sec. 
Part 1.GENERAL PROVISIONS 17-2-13. Songbirds; trapping, killing or injuring prohib- 
aber ited. 
17-2-1, Commission powers. 17-2-14. Hawks, vultures and owls; taking, possessing, 


17-2-2. Game to be protected. 


17-2-2.1. Artificial wildlife. trapping, destroying, maiming or selling 


prohibited; exception by permit; penalty. 


17-2-3. Protected wildlife species and game fish defined, 17-2-15. Horned toads; killing, selling or shipping from 
17-2-4. Repealed. state unlawful. 
17-2-4.1. Jaguar to be protected. 17-2-16. Repealed. 
17-2-4.2, Amphibians and reptiles; protected; permits; 17-2-17. Storage of game or fish. 

unlawful taking; misdemeanor, penalties. 17-2-18. Menu as evidence of possession of game or fish. 
17-2-5. Adoption of regulations; effective date. 17-2-19. Enforcement of game laws; powers of conserva- 
17-2-6. Game and fish management areas; closed lakes tion officers. 

or streams; notice. 17-2-20. Seizure of devices used for violating law; nui- 


17-2-7. Unlawful hunting or fishing. 


17-2-7,.1. Interference prohibited; criminal penalties; ence, destruction, firearms expaptad, 


17-2-20.1. Seizure and forfeiture; Property subject. 


civil penalties; revocation of license, certifi-. 17-2-20.2. Repealed. 
cate or permit. 17-2-20.3. Penalties, 
17-2-7.2. bbok eeiek Bi conditions, department re- 17-2-21. Sale or disposition of game or fish after seizure; 
sponsibilities. invoice furnished purchaser or donee; dis- 
17-2-8. Unlawful taking of big game and waste of game. position of proceeds of sale. 
17-2-9, J urisdiction of magistrate court. 17-2-22, Sale of evidence in cases of appeal. 
17-2-10. Violation of game and fish laws or rules; penal- 17-2-23. Reports of seizures and sales. 


Bei 17-2-24. Officer's ri 8- 
17-2-10.1. Game and fish penalty assessment misdemean- Brie silsed canteen! real canee 


ors; definition; schedule of assessments, ances excepted. 


17-2-10.2. Game and fish penalty assessment; payment. 17-2-25 G fi . 
17-2-10.3. Game and fish penalty assessment; license re- f Sat ali Reeser at tip enaea ae 
s and vocation. 17-2-26. Civil liability. 
17-2-10.4. a and fish penalty assessment revenue; 17-2-27, District, attorneys to prosecute, and defend ac- 
isposition. tions under fish and game laws. ~ 
17-2-11. Witness testifying for state; evidence not to be 17-2-28. Indians hunting off reservations; hunting on 


used against him. 


17-2-12. . Refuges; firearms on; prohibited; exceptions. oe tes wo reg 
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17-2-1 HUNTING AND FISHING REGULATIONS 17-2-1 


Sec. . Sec, 
17-2-29. Hunting and boating while intoxicated or un- Part 3. WILDLIFE CONSERVATION ACT 

der the influence of narcotic drugs pro- 7 5 

hibited: 17-2-37.. Short title. 
17-2-30. Person convicted of hunting or boating while 17-2-88, Definitions. 

intoxicated or under influence of narcotic 17-2-39. Findings and declarations, _ 

drugs; revocation and withholding of hunt- 17-2-40. Biennial review; investigations; recommenda- 

’ ing and fishing license privileges. tions of the director; procedures. 
17-2-31, Use of artificial light while hunting prohibited. 17-2-40.1._ Recovery plans; procedures. 
17-2-32, Diseased rabbits; hunting and trapping}: 17-2-41. Endangered species. 
17-2-42. Management programs. 
Part 2. HUNTER TRAINING ACT 17-2-43, Commission; power to regulate. 


17-2-43.1. Judicial review; administrative actions, 
17-2-44, Director; land or aquatic habitat interest acqui- 
sition. 


17-2-33. Use of firearms by minors. 
17-2-34. Hunter training program; instructor certifica- 
tion; certificate of competency. 


W285) E ti ; 17-2-45, Penalty, 
17-2-386. GEBk Gila, 17-2-46. Enforcement; powers of conservation officers, 
PART 1 
GENERAL PROVISIONS 


17-2-1. Commission powers. 


The state game commission, in addition to the powers now vested in it and not as a limitation of 
those powers, is expressly authorized and empowered by regulation adopted and promulgated in 
the manner provided in Chapter 17 NMSA 1978 to: 

A. define game birds, game animals and game fish; 

B. establish open and closed seasons for the killing or taking of all kinds of game animals, 
game birds and game fish and to change such open seasons from year to year and to fix different 
seasons for different parts of the state; 

C. establish bag limits covering all kinds of game animals, game birds and game fish and the 
numbers thereof which may be killed or taken by any one person during any one day or during any 
one open season; 

D. authorize or prohibit fhe killing or taking of any game animals, game birds or game fish of 
any kind or sex; 

FE. prescribe the manner, seeds and devices that may be used in hunting, taking or killing 
game animals, game birds and game fish; 

F. prescribe rules to prohibit any vehicle or vehicles used in transporting persons engaged in hunt- 
ing, taking or killing game animals, game birds and game fish from leaving established roadways; 

G. prescribe rules that embody the principles of fair chase, which rules may include prohibi- 
tions on the use of certain technologies for hunting or fishing and specific wildlife location data 
that is collected by the department of game and fish or its contractors; and 

H. appoint one or more advisory committees to furnish advice, evaluations and recommen- 
dations for wildlife management projects utilizing revenue derived from the sale of public land 
management stamps. The advisory committees shall be created pursuant to the procedures of Sec- 
tion 9-1-9 NMSA 1978, provided that the restrictions on the life of BS by committees contained 
in 1 SBD seaiion F of that section shall not apply. 


_ History: Laws 1931, ch. 117, § 3; 1941 Comp., § 43- to appoint advisory committees for wildlife management 

201; 1953 Comp., § 53-2-1; Laws 1983, ch. 224, § 1; projects using revenue derived from the sale of public land 

2005, ch. 332, § 1; 2019, ch, 99, § 1. management stamps, that the advisory committees shall 
Cross references. — For establishing open season for be created pursuant to Section 9-1-9 NMSA 1978, and 

fur-bearing animals, see 17-5-3 NMSA 1978, that the restrictions on the life of committees in Section 9- 
The 2019 amendment, effective June 14, 2019, autho- 1-9F NMSA 1978 shall not be applicable. 

rized the state game commission to prescribe rules that 

embody the principles of fair chase; and added a new Sub- ANN OTATIONS 

section G and redesignated former Subsection G as Sub- Indian reservations. —- Where an Indian tribe work- 

section H. ing with the federal government exercises its authority 
The 2005 amendment, effective June 17, 2005, adds sd Bavelo and Babes the reservation's resources for 

Subsection G to provide that the commission is authorized the benefit of its members and the exercise of concurrent 
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17-2-2 GAME AND FISH AND OUTDOOR RECREATION 17-2-3 


jurisdiction by the state would nullify the tribe's author- power of the state. It is not an unconstitutional delegation 
ity to regulate the use of its resources by tribal members of legislative power, except as to Subdivision A of this sec- 
and non-members, and would interfere with the compre- tion. State ex rel. Sofeico v. Te cantere » 1986-NMSC- 069, 41 
hensive tribal regulatory scheme and threaten congress! N.M, 219, 67 P.2d 240. 
commitment to tribal self-sufficiency and economic devel- Authority over wild horses. — Although the Wild- 
opment, and in the absence of state interests which would life Conservation Act defines the term. "wildlife" as any 
justify assertion of concurrent authority, the application nondomestic animal, wild horses:on the White Sands Mis- 
of the state's hunting and fishing laws to the reservation sile Range do not fall within the classification, Because 
are preempted. Mescalero Apache Tribe v. State of New the authority of the State Game Commission is limited 
Mexico, 677 Fed.2d 55 (10th Cir. 1982), aff'd, 462 U.S. 324, by statute, the Game Commission lacks jurisdiction over 
103 S.Ct. 2378, 76 L. Ed. 2d 611 (1983). | these wild horses, 1994 Op, Att'y Gen, No, 94-06. 
Return of game or proceeds after wrongful con- Commission cannot exempt landowners and les- 
fiscation. — Where the department of game and fish sees from hunting. license requirement, — State 
confiscated an elk from a person charged with a hunt- game commission cannot exempt owners and lessees of 
ing misdemeanor, and the magistrate court dismissed the nonurban lands: residing thereon and members of their 
case because the game officer failed to identify the defen- families from buying a license to hunt rabbits. 1936- 36 
dant at the hearing as the person charged, the depart- Op. Att'y Gen. No. 120. 
ment was not required to return the elk, or the proceeds Law reviews. — For student article, "Preventing the 
from the sale of the elk, to that person. 1988 Op. Att'y Extinction of Candidate Species: The Lesser Prairie- 
Gen. No. 88-43. Chicken in New Mexico", see 49 Nat. Resources J, 525 
Commission's authority to fix open season on (2009). 
game animals is constitutional. — Authority given to ' Am, Jur, 2d, A.L.R. and C.J.S. references, — 35 Am. 
the state game commission to promulgate rules and regu- Jur. 2d Fish and Game § 81, 
lations is not an unconstitutional delegation of legislative Power of game or fish commission to open or close sea- 
power; the rule fixing an open season on hunting bear is son, 34 A.L.R. 832. 
validated by the statute defining bears as game animals. Applicability, to domesticated or captive game, of game 
State ex rel. Sofeico v. Heffernan, 1986-NMSC-069, 41 laws relating to closed season and the like, 74 A.L.R.2d 
N.M, 219, 67 P.2d 240, 974, 
Power to define game animals is unconstitutional. 386A C.J.S. Fish §§ 26, 37; 38 C.J.S. Game §§ 45, 46, 50. 


— Laws 1931, ch. 117, is a proper exercise of the police 


17-2-2. Game to be protected. 


The game animals and quadrupeds, game birds and fowl, and game fish as herein defined shall 
be protected and hunting, taking, capturing, killing or possession, or attempt to hunt, take, cap- 
ture or kill of any or all species named herein shall be regulated by the state game commission 
under the authority of Chapter 117 of the 1931 Session Laws of the state of New Mexico. 


History: Laws 1937, ch. 23, § 1; 1941 Comp., § 43- ANNOTATIONS 
202; 1953 Comp,, § 58-2-2, 1x8 ‘io f 
Compiler's notes. — Laws 1931, ch, 117, referred to in Carrying firearms before hunting season opens 
this section, is compiled as 17-1-1, 17-1-5, 17-1-15, 17-1- may be prohibited. — Powers granted to state game 
26, 17-2-1, 17-2-5, 17-2-7, 17-2-9 and 17-2-10 NMSA 1978, commission include authority to prohibit the carrying 
Cross references. — For Wildlife Conservation Act, of firearms in hunting areas for specified period of time 
see 172-37 NMSA’ 1978. before opening of the big game season. 1947-48 Op, Att'y 
For protection of fur-bearing animals, see 17-5-1 and 17- Gen. 5135. 
5-2 NMSA 1978, 


17-2-2.1. Artificial wildlife. 


A.» Artificial wildlife may be used, and defined as game animals or birds, for the purpose of 
prosecution pursuant to Section 17-2-31 or 17-3-1 NMSA 1978, or for prosecution for shooting at, 
from or across a roadway. 

B. Violations of shooting artificial wildlife shall be punished pursuant to the applicable penalty 
provisions of Chanter 17 NMSA 1978. 


History: Laws 2008, ch. 801, § 1. For general powers and’ duties of state game. commis- 
‘Cross references, — For violation of game and fish sion; game protection fund, see 17-1-14 NMSA 1978. 
laws or regulations; penalties, ‘see 17-2-10 NMSA 1978, ; 


» 


17-2-3. Protected wildlife species and game fish defined. 


A. The following mammals are game mammals: . iT 
(1): allof the family Tayassuidae (javelina); | it ved. 
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(2) within the family Bovidae: 


(a) all of the genus Bison (American bison) except where tdtboa 4 in captivity for do- 


mestic or commercial meat production; 


(b) all of the genus Capra (ibex) except for the domestic species of goats; 
(c) all of the genus Ovis (bighorn sheep) except for the domestic species of sheep; 
(d) all of the genus Ammotragus (aoudad); 

(e) all of the genus Tragelaphus (kudu); and ~ 


(f) all of the genus Oryx (oryx); 


(3) all of the family Antilocapridae (American pronghorn),. 


(4) all of the family Cervidae (elk and deer); 
(5) all of the family Ochotonidae (pikas); 
(6) all of the genus Sciurus (squirrels); 


(7) all of the genus Tamiasciurus (red squirrels); 
(8) all of the genus Marmota (marmots) of the family Sciuridae; 


(9) all of the family Ursidae (bear); and — 


(10) all of the species concolor (cougar) of the genus Felis and family Felidae. 


B. The following birds are game birds: 


(1) all of the family Anatidae (waterfowl); 


(2) allof the family Tetraonidae (grouse and ptarmigans); 
(3) all of the family Phasianidae (quail, partridges and pheasants); 
(4) all of the family Meleagridae (wild turkeys) except for the domestic strains of turkeys; 


(5) all of the family Perdicidae (francolins); 


(6) all of the family Gruidae (cranes); 


(7) all of the family Rallidae (rails, coots and gallinules); 

(8) all of the family Charadriidae (plovers, turnstones and surfbirds); 

(9) all of the family Scolopacidae (shorebirds, snipe, sandpipers and curlews); 

(10) all of the family Recurvirostridae (avocets and stilts); 

(11) all of the family Phalaropodidae (phalaropes); and 

(12) all of the family Columbidae (wild pigeons and doves) except for the domestic strains 


of pigeons. 
C. The following fish are game fish: 


(1) all of the family Salmonidae (trout); 


(2) all of the family Esocidae (pike); 


. (8) all of the family Ictaluridae (catfish); _ 


(4) all introduced species of the family Serranidae (sea bass and white bass); 

(5) all of the family Centrarchidae (sunfish, crappie and bass); 

(6) all of the family Percidae (walleye pike and perch); 

(7) all introduced species of the family Pomadasyidae (sargo); 

(8) all introduced species of the family Sciaenidae (corvina, bairdiella and redfish); 

(9) all of the genus Oreochromis (tilapia); and 

(10) all of the family Moronidae (striped bass, hybrid striped bass, white bass and others). 


History: 1953 Comp., § 53-2-3, enacted by Laws 
1967, ch. 8, § 1; 1971, ch. 75, § 1; 2015, ch. 26, § 1. 

Repeals and reenactments. — Laws 1967, ch. 8, $ 1, 
repealed former 53-2-3, 1953 Comp., defining game ani- 
mals, game birds and game fish and enacted.a new 53-2-3 


- NMSA 1978, 


Cross references. — For protection of fur-bearing ani- 
mals, see 17-5-1 and 17-5-2 NMSA 1978. 

The 2015 amendment, effective June 19, 2015, added 
tilapia.and bass to the definition of "game fish"; in Subsec- 
tion C, Paragraph (7), after the semicolon, deleted ' ‘and", 
and added new Paragraphs (9) and (10). 


' ANNOTATIONS 


Wild elk. — Defendant could be convicted only under 
the game and fish laws, and not ‘under Section 30-18-6 


NMSA 1978, for transporting heads of free- -roaming, wild 
elk, since’wild elk were among protected species of family 
Cervidae. State v Parson, 2005-NMCA-083, 137 N.M. 773, 
115 P.3d 236, 


-. Authority over wild horses. — Although the Wild- 


life Conservation Act defines the term "wildlife" as any 
nondomestic animal, wild horses on the White Sands Mis- 
sile Range do not fall within the classification. Because 
the authority of the State Game Commission is limited 
by statute, the Game Commission lacks jurisdiction over 
these wild horses. 1994 Op, Att'y Gen. No. 94-06. 
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17-2-4. Repealed. 


Repeals. — Laws 2001, ch. 66, § 3 repealed‘ 17-2-4 effective June 15, 2001. For provisions of former section, 
NMSA 1978, as enacted by Laws 1937, ch. 217, § 1, regard- see the 2000 NMSA 1978’0n NMOneSource.com. For pres- 


ing the classification of bullfrogs as a protected species, -ent comparable provisions, see 17-2-4.2 NMSA 1978. 


17-2-4.1. Jaguar to be protected. 


In the event the jaguar is de-listed as a federal endangered species, the department of game and 
fish shall prohibit the taking, possession and sale of jaguars or parts thereof. 


History: 1978 Comp., § 17-2-4.1, enacted by Laws 
1999, ch. 31, § 1. 


17-2-4.2. Amphibians and reptiles; protected; permits; unlawful taking; 
misdemeanor; penalties. 


A. All species, except for those collected in rattlesnake roundups, for fish bait or for lizard races, 
of native, free-ranging amphibians and reptiles are hereby classified as protected nongame ani- 
mals for commercial taking purposes. The commercial taking or capturing of native, free-ranging 
amphibians and reptiles is prohibited except by a permit issued by the state game commission. 

B. The state game commission shall adopt rules necessary to administer Paragraph (14) of 
Subsection A of Section 17-1-14 NMSA 1978 and this section to assure that. viable populations of 
native, free-ranging amphibians and reptiles are maintained in the state. 

C. Ifthe state game commission determines that it will offer permits to take or capture native, 
free-ranging amphibians or reptiles, the commission shall adopt a rule listing protected native, 
free-ranging amphibians and reptiles that may be taken or captured after taking into consider- 
ation any criteria that can be shown to have an effect from commercial takings on the viability of 
the species population in the state. 

D. Unlawful taking of a native, free- -ranging amphibian or reptile consists of intentionally tak- 
ing or capturing, for commercial purposes, a regulated native, free-ranging amphibian or reptile 
without a valid permit from the state game commission. 

E. Amphibians and reptiles may be removed, captured or destroyed without a permit, by any 
person, in emergency situations involving an immediate threat to human life or private property. 

F. Whoever commits unlawful taking of a native, free-ranging amphibian or reptile is guilty of 
a misdemeanor and shall be fined not less than fifty dollars ($50.00) per occurrence and not more 
than one thousand dollars ($1,000) per occurrence or be imprisoned for not more than one year or 
both. 

G. As referred to in this section, "taking" means the act of seizing amphibians or Paptiles for a 
commercial purpose. 


History: 1978 Comp., § 17-2-4.1, enacted by Laws 17-2-4.2 because Laws 1999, ch. 31, § 1, previously en- 
2001, ch. 66, § 2. acted a 17-2-4.1. 

Compiler's notes. — This section was originally en- 
acted as 17-2-4.1. NMSA 1978, but was redesignated as 


17-2-5. Adoption of regulations; effective date. 


Any written regulation of the state game commission adopted by an affirmative vote of a ma- 
jority of the members of the state game commission, signed by the chairman and attested by the 
secretary of the commission, filed in the office of the director of the department of game and fish, 
and filed in accordance with Section 4-10-13 New Mexico Statutes Annotated, 1953 Compilation, 
is duly adopted and promulgated and effective immediately. A copy of any regulation certified 
by the director of the department of game and fish to be a true copy of an adopted regulation is 
prima facie evidence in any court in this state of the adoption and promulgation of the regula- 
tion. 
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History: Laws 1931, ch. 117, § 4; 1941 Comp.,, § 48- orders is not an unconstitutional delegation of legislative 
205; 1953 Comp., § 53-2-5; Laws 1961, ch. 106, § 1. power. State ex rel. Sofeico v, Heffernan, 1986-NMSC-069, 

Cross references. — For hearings on objections to 41 N.M. 219, 67 P.2d 240. 
rules and regulations, see 17-1-27 NMSA 1978. Proper promulgation of rules prévuniveds — In 
Compiler's notes. — Section 4-10-18, 1953 Comp., habeas corpus proceeding to discharge one convicted of 
cited in this section was repealed by Laws 1967, ch. 275, § violating regulations of state game commission, the court 
13. See Chapter 14, Article 4 NMSA 1978. assumes that the regulations have been properly promul- 
gated. State ex rel: Sofeico v. Heffernan, 1986-NMSC-069, 

ANNOTATIONS 41 N.M. 219, 67 P.2d 240. 


Authority to promulgate orders is constitutional. 
— Authority given to the game commission to promulgate 


17- 2-6. Game and fish management areas; closed ree or TSvues 
notice. 


All game and fish management areas, rest. grounds and closed lakes or streams or closed por- 
tions of lakes or streams shall be conspicuously posted with posters setting forth their purpose 
and the penalties for violating the rules and régulations: applicable to them. This posting is legal 
notice against the violation of applicable laws, rules or regulations, 


History: Laws 1921, ch. 35, § 8; C.S. 1929, § 57-108; 
1941 Comp., § 43-206; 1953 Comp., § 53-2-6; Laws 
1961, ch, 106, § 2. 


17-2-7. Unlawful hunting or fishing. 


A. Except as permitted by regulations adopted by the state game commission or as ‘otherwise 

allowed by law, it is unlawful to: 
“(1)” hunt, take, capture, kill or attempt to Balke’ capture or kill, at any time or in any man- 
ner, any game animal, game bird or game fish in the state; or 
(2) possess, offer for sale, sell, offer to purchase or purchase i in the state ss or any bark of 
any game animal, game bird or game fish. 

B. Notwithstanding any other law, the owner of domestic livestock in this state or his regular 
employee may hunt, take, capture or kill any cougar or bear which has killed domestic livestock. 
The owner of livestock or his regular employee who takes action under this provision will report 
this action to the department of game and fish, who will verify the necessity of the action taken. 

C. Violation of this section i is a misdemeanor and shall be punished as provided i in Section 17- 
2-10 NMSA 1978. 

D. The provisions of this section shall not be aoditiaa to prohibit’ the possession of game ani- 
mals, birds or fish taken legally t in any other Jurisdiction. 


History: Laws 1931, ch. 117, § 8; 1941 Comp., § 43- ‘non-members, and would interfere with the comprehen- 


207; 1953 Comp., § 53-2-7; Laws 1971, ch. 75, § 2; 1979, sive tribal regulatory scheme and threaten congress’ com- 
ch, 340, § 1. mitment to tribal self-sufficiency, and economic develop- 
Cross references. — For penalty for talking fish or kill- ment, and in the absence of state interests which would 
ing animals in state park, see 16-2-32 NMSA 1978. justify assertion of concurrent authority, the application 
of the state's hunting and fishing laws to the reservation 

ANNOTATIONS are preempted. Mescalero Apache Tribe v. State of New 


Plain, view jexception to search warrant require: Mexico, 677 Fed. 55 (10th Cir. 1982), aff'd, 462 US, 324, 


ment. — Plain view exception did not apply to warrant- ~ 108 8.Ct. 2378, 76 L. Ed. 2d 611 (1983). F 

‘less search of defendant’s home for violation of game and _ Evidence of unlawful possession held sufficient. 
fish laws under Section 17-2-7 NMSA 1978, because in- || ~ Where evidence showed defendant had no permit to 
criminating nature of hunting trophies would not have. | Possess elk meat, refrigerator in, the home of defendant 
been immediately apparent to any lawfully positioned of. contained three packages of elk meat and defendants had 


ficer, State v. Moran 2008- ‘NMCA-160, 145 N.M. 297, 197 discussed the tracking and killing of the elk before wit- 
P.3d 1079. } messes, evidence supported conviction for unlawful pos- 


Tadian reservations! &s Whérecanindian tribe! warksis session of elk meat. State v. Booher, 1967-NMCA-004, 78 
ing with the federal government exercises its authority to , N.M..76, 428 P.2d 478. ; ’ ; 
develop and manage the reservation's resources for the Cruelty to animals provisions inapplicable to wild 
benefit of its members and the exercise of concurrent ju- animals, — Section 30-18-1 NMSA 1978 applies only to 
risdiction by the state would nullify the tribe's authority cruelty to domesticated animals and wild animals BEEYe 
to regulate the use of its resources by tribal members and ously reduced to captivity, and under the "general-specific 
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rule of statutory construction, treatment of wild animals because the game officer failed to identify the defendant at 
is presumed to be governed by the comprehensive hunting the hearing as the person charged, the department was not 
and fishing laws contained in this chapter. State v. Cleve, required to return the elk, or the proceeds from the sale of 
1999-NMSC-017, 127 N.M. 240, 980 P:2d 23. the elk, to that person. 1988 Op. Att'y Gen. No. 88-43. 
Possession of game obtained with tribal license Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 Am. 
on Indian reservation. — Absent justification, the state Jur, 2d Fish and Game § 38. 
may not discriminatorily prohibit. possession of game law- Entrapment with respect to violation of fishing or game 
fully obtained from an Indian reservation while permit- laws, 75 A.L.R.2d 709. 
ting possession of game elsewhere and the state may not Possession of game or of specified hunting equipment as 
prohibit the possession of game legally obtained from an prima facie evidence of violation, 81 A.L.R.2d 1093. 
Indian reservation with a proper tribal license. Mescalero Right to kill game in defense of person or property, 93 
Apache Tribe v, State of N.M., 630 F.2d 724 (1980). A.L.R.2d 1366. 
Return of game or proceeds after wrongful con- Validity, construction and application of state wildlife 
fiscation. — Where the department of game and fish possession laws, 50 A.L.R.5th 703. 
confiscated an elk from a person charged with a hunting 386A C.J.S. Fish § 28; 38 C.J.S. Game §§ 8, 22-28, 30, 
misdemeanor, and the magistrate court dismissed the case 51, 76. 


17-2-7.1. Interference prohibited; criminal penalties; civil penalties; 
revocation of license, certificate.or permit. 


A. Itis unlawful for a person to commit interference with another person who is lawfully hunt- 
ing, trapping or fishing in an area where hunting, trapping or fishing is permitted by a custodian 
of public property or an owner or lessee of private property. 

B. A person who commits a: 

(1) first offense of interference is guilty of a petty misdemeanor and shall be sentenced 
pursuant to the provisions of Section 31-19-1 NMSA 1978; and 

(2) second or subsequent offense of interference is guilty of a misdemeanor and shall be 
sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. 

C. When a person who commits interference possesses a license, certificate or permit issued to 
him by the state game commission, the license, certificate or permit shall be subject to revocation 
by the commission pursuant to the provisions of Sections 17-1-14 and 17-3-34 NMSA 1978. 

D. _ As used in this section, "interference" means: 

(1) intentionally placing oneself in a location where a human presence may affect the be- 
havior of a game animal, bird or fish or the feasibility of killing or taking a game animal, bird or 
fish with the intent of interfering with or harassing another person who is lawfully hunting, trap- 
ping or fishing; 

(2) intentionally creating a visual, aural, olfactory or physical stimulus for the purpose of 
affecting the behavior of a game animal, bird or fish with the intent of interfering with or harass- 
ing another person who is lawfully hunting, trapping or fishing; or 

(3) intentionally affecting the condition or altering the placement of personal property 
used for the purpose of killing or taking a game animal, bird or fish. 

EK. Nothing in this section shall be construed to include a farmer or rancher in stit of his 
normal farm or ranch operation or law enforcement officer in pursuit of his official duties. 


History: Laws 1998, ch. 94, § 1. Am, Jur, 2d, A.L.R. and C.J.S. references. — Valid- 
. ity and construction of statutes prohibiting harassment of 
hunters, fishermen, or trappers, 17 A.L.R.5th 837. 


17-2-7.2. Landowner taking; conditions; department responsibilities.’ 


A. . A landowner or lessee, or employee of either, may take or kill an animal on private land, 
in which they have an ownership or leasehold interest, including game animals and other 
quadrupeds, game birds and fowl, that presents an immediate threat to human life or an im- 
mediate threat of damage to property, including crops; provided, however, that the taking or 
killing is reported to the department of game and fish within twenty-four hours and before 
the removal of the carcass of the animal killed, in accordance with regulations adopted by the 
commission, 
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B. A landowner or lessee, or employee of either, may take or kill animals on private land, in 
which they have an ownership or leasehold interest, including game animals and other quadru- 
peds, game birds and fowl, that present a threat to human life or damage to property, including 
crops, according to regulations adopted by the commission: The regulations shall: 

(1) provide a method for filing a complaint to the department by the landowner or lessee, 
or employee of either of them, of the existence of a depredation problem; 

(2) provide for various departmental ae gran depending upon the type of animal 
and depredation; 

(3) require the department to offer at least tifee different interventions, if practical; 

(4) require the department to respond to the initial and any subsequent complaints within 
ten days with an intervention response to the complaint, and to carry out the intervention, if 
agreed upon between the department and the landowner, within five days of that agreement; 

(5) permit the landowner or lessee to reject for good cause the interventions offered by the 
department; 

(6) require a landowner or lessee to demonstrate that the property depredation is greater 
in value than the value of any wildlife-related income or fee collected by the landowner or lessee 
for permission to take or kill ‘an animal of the same species, on the private, property or portion of 
the private property identified in the complaint as the location where the depredation occurred; 
and 

(7) permit the landowner, lessee or employee, when interventions by the department have 
not been successful and after one year from the date of the filing of the initial complaint, to kill or 
take an animal believed responsible for property Hea tee 

C. For purposes of this section: 

(1) "commission" means the state game commission; 
(2) "department" means the department of game and fish; and 
(3) "intervention" means a solution proposed by. the department to eliminate the depreda- 


tion: 
History: Laws 1997, ch. 224,§3. . having dealt with the subject of the hunting of game 
animals more particularly in the game and fish laws, in- 
ANNOTATIONS tended to create an exception from the cruelty-to-animals 
Relation’ to cruelty to animal prohibitions. statute for hunting and fishing activity contemplated by 
— Even if the legislature had intended to protect wild game and fish laws. State v. Cleve, 1999-NMSC-017, 127 
animals in Section 30-18-1 NMSA 1978, the legislature, N.M, 240, 980 P.2d 23. 


17-2-8, Unlawful taking of big game and waste of game. 


A. It is unlawful for any person: 

(1) who hunts or fishes and takes any game mammal designated in Paragraphs (2), (3) 
or (4) of Subsection A of Section 17-2-3,.NMSA 1978, any game bird or any game fish to fail to 
transport the edible portions of the meat obtained to the person's home for human consumption 
or to provide for the human consumption thereof under any commission regulations pertaining to 
exportation, transportation and donation of game; 

(2) who wounds or may have wounded any game mammal designated! in Paragraphs (2), 
(3) or (4) of Subsection A of Section 17-2-3 NMSA 1978 to fail to go to the place where the mammal 
sustained or may have sustained the wound and make a reasonable attempt to track the mammal 
and reduce it to possession; or 
(3) to take or kill a bighorn sheep, ibex, oryx, Rah ady sheep, elk, Hear or pronghorn ante- 
lope outside of the legal season or without a valid license, which taking or killing results in waste 
of the animal. Waste of the animal consists of removing from the animal only the head, antlers or 
horns or abandoning any of the four quarters, backstraps or tenderloins of the carcass. A violation 
of the provisions of this paragraph is intended to be separate from and cumulative to any other 
violation of Chapter 17 NMSA 1978. 

B. Violation of Paragraph (3) of Subsection A of this section isa fourth degree felony pursuant 
to Section 31-18-15 NMSA 1978, ‘and violation of Paragraph (1) or (2) of Subsection A of this sec- 
tion is a misdemeanor pursuant to Section 17-2-10 NMSA 1978. 
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History: 1953 Comp., § 53-2-7.1, enacted by Laws 
1977, ch. 70, §.1; 2017, ch. 38, § 1. 

The 2017 amendment, effective June 16, 2017, made 
it a fourth degree felony to wastefully take or kill certain 
big game, defined "waste of the animal", and made it a 
misdemeanor to hunt or fish certain game animals and 
fail to provide for its consumption or to wound a game 


17-2-10 


mammal and fail to make a reasonable attempt to track 
the mammal; inthe catchline, added "Unlawful,taking of 
big game"; designated the previously undesignated intro- 
ductory clause as Subsection A and redesignated former 
Subsections A and B as Paragraphs A(1) and A(2), respee- 
tively; and added a new Subsection B. 


17-2-9, Jurisdiction of magistrate court. 


The magistrate court has jurisdiction in all cases arising under Chapter 17 NMSA 1978 and 
regulations promulgated by the state game commission. In addition to other jurisdiction, a magis- 
trate has jurisdiction over such cases arising in any magistrate district adjoining at any point that 
in which he serves with the consent of the accused, | | 


History: Laws 1931, ch. 117, § 9; 1941 Comp., § 43- 


208; 1958 Comp., § 53-2- 8; Laws 19638, ch. 218, § 1; 


1971, ch. 184, § 1. 
ANNOTATIONS 


Jurisdiction extends to game law violations. — 
It is within the jurisdiction of justices of the peace (now 


Jurisdiction does not extend to revocation of li- 
censes,. — The revocation of a hunting or fishing license 
is not within the jurisdiction of a justice of the peace 
(now magistrate) but such power rests’exclusively with 
the director of the department of game and fish of this 
state, as an administrative matter. 1965 Op. Att'y Gen. 
No. 65-79. 


magistrates) to try game law violation cases. 1953-54 Op. 
Att'y Gen. No, 5860; 1939-40 Op. Att'y Gen. No. 98. 


17-2-10. Violation of game and fish laws or rules; penalties. 


A. A person violating any of the provisions of Chapter 17 NMSA 1978; except for the felony 
provision of Section 17-2-8 NMSA 1978, or any rules adopted by the state game commission that 
relate to the time, extent, means or manner that game animals, birds or fish may be hunted, taken, 
captured, killed, possessed, sold, purchased or shipped is guilty of a misdemeanor and upon convic- 
tion shall be sentenced pursuant to Section 31-19-1 NMSA 1978. In addition, the person shall be 
sentenced to the payment of a fine in accordance with the following schedule: 

(1). for illegally taking, attempting to take, killing, capturing or possessing of each deer, 
antelope, javelina, bear or cougar during a closed season, a fine of four hundred dollars ($400); 

(2) for illegally taking, attempting to take, killing, capturing or possessing of each elk, big- 
horn sheep, oryx, ibex or Barbary sheep, a fine of one thousand dollars ($1,000); 

(3) for hunting big game without a proper and valid license, lawfully procured, a fine of 
one hundred dollars ($100); 
és (4) for exceeding the bag limit of any big game species, a fine of four na oe dollars 
($400); 

(5) for attempting to exceed the bag limit of any big game species by the tinting of any big 
game animal after having tagged a similar big game species; a fine of two hundred dollars ($200);: 

(6) for signing a false statementito procure a resident hunting or fishing license when the 
applicant is residing in another state at the time of application for a license, a fine of four hundred 
dollars ($400); 

(7) for using a hunting or fishing license deaived fo another person, a fine:of one hundred 
dollars ($100); ) 

(8) for a violation of Section 17-2-31 NMSA 1978, a fine of firmer hundred dollars ($300); 

(9) for selling, offering for sale, offering to purchase or purchasing any big game animal, 
unless otherwise provided by Chapter 17 NMSA 1978, a fine of one thousand dollars ($1,000); 

(10) for illegally taking, attempting to take, killing, capturing or tae ree of each jaguar, 
a fine of two thousand dollars ($2,000); and 

(11). for a violation of the provisions of Subsection A of Sleokiga 17- 2A-3 NMSA:1978, a fine 
of five hundred dollars ($500). 

B. A person convicted'a second time for violating any of the pails of Chapter 17 NMSA 
1978, except for the felony provision of Section 17-2-8 NMSA‘1978, or. any rules adopted by the 
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state game commission that relate to the time, extent, means or manner that game animals, birds 
or fish may be hunted, taken, captured, killed, possessed, sold, purchased or shipped is guilty of a 
misdemeanor and upon conviction shall be sentenced pursuant to Section 31-19-1 NMSA 1978. In 
addition, the person shall be sentenced to the payment of a fine in accordance with the following 
schedule: 

(1). for illegally taking, ‘attempting to take, killing, Eighaiiings or possessing of each iar 
antelope, javelina, bear or cougar during a closed season, a fine of six hundred dollars ($600); 

(2) for illegally taking, attempting to take, killing, capturing or possessing of each elk, 
bighorn sheep, oryx, ibex or Barbary sheep, a fine of one thousand five hundred dollars ($1,500); 

(3) for hunting big game without a proper and valid license, lawfully procured, a fine of 
four hundred dollars ($400); 

(4) . for exceeding the bag limit of any big game species, a fine of six hundred dollars ($600); 

(5) for attempting to exceed the bag limit of any big game species by the hunting of any big 
game animal after having tagged a similar big game species;a fine of six hundred dollars ($600); 

' (6)! for signing'a false statement to procure a resident hunting or fishing license when the 
applicant is eRe in another state at the time of application for a license, a fine of six hundred 
dollars ($600); . 

(7) for using a hunting or fishing license issued to another person, a fine of two hundred 
fifty dollars ($250); 

(8) for a violation of Sdttinn 17-2-31 NMSA 1978, a fine of five hundred dollars ($500); 

(9) for selling, offering for sale, offering to purchase or purchasing any big game animal, 
unless otherwise provided by Chapter 17 NMSA 1978, a fine of one thousand five hundred dollars 
($1, 500); 

(10) for illegally taking, attempting to take, killing, capturing or possessing of each jaguar, 
a fine of four thousand dollars ($4,000); and 
(11) for a violation of the provisions of Subsection A of Section 17-2A-3 NMSA 1978, a fine 
of one thousand dollars ($1,000). | 

C. Notwithstanding the provisions of Section 31- 18- 13 NMSA 1978, a person convicted a third 
or subsequent time for violating any of the provisions of Chapter 17 NMSA 1978, except for the 
felony provision of Section 17-2-8 NMSA 1978, or any rules adopted. by the state eame commission 
that relate to the time, extent, means or manner that game animals, birds or fish may be hunted, 
taken, captured, killed, possessed, sold, purchased or shipped is guilty of a misdemeanor and upon 
conviction shall be sentenced to imprisonment in the county jail for a term of not less than ninety 
days, which shall not be suspended or deferred. In addition, the person shall be sentenced to the 
payment of a fine in accordance with the following schedule: 

(1)” for illegally taking, attempting to take, killing, capturing or possessing. of each deer, 
antelope, javelina; bear or cougar during a closed season, a fine of one thousand two hundred dol- 
lars ($1,200); 

(2) for illegally taking, attempting to take, killing, capturing or possessing of each. elk, big- 
horn sheep, oryx, ibex or Barbary sheep, a fine of three thousand dollars ($3,000); ) 

(3) for hunting big game without : a ‘proper and valid license, lawfully procured, a fine of 
one thousand dollars ($1,000); 

(4) for exceeding the bag limit of any big game species, a fine of one ehidineritl two hundred 
dollars ($1,200); 

_ (6) for attempting to exceed the bag limit of any big game species by the hunting of any 
big game animal after having tagged a similar big game species, a fine of one thousand dollars 
($1,000); 

(6) for signing a false statement to procure a resident hunting or fishing license when the 
applicant is residing in another state at the time of application for a license, a fine of one thousand 
two hundred dollars ($1,200); 

(7) for using a hunting or fishing license issued to sngther Peron, a fine of one thousand 
dollars ($1,000); 

(8) for a violation of Section 17-2-31 NMSA 1978, a fine of one thousand dollars ($1,000); 

(9) for selling, offering for sale, offering to purchase or purchasing, any big game animal, 
unless otherwise provided by Chapter 17 NMSA 1978, a fine of three thousand dollars ($3,000); 
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(10) for illegally taking, attempting to take, p een capturing or possessing of each j jaguar, 
a fine of six thousand dollars ($6,000); and 

(11) for a violation of the provisions of Siibbeokiod A of Section 17-2A-3 NMSA 1978, a aaa 
of two thousand dollars ($2;000). 

D. A person who is convicted of a violation of any rules adopted by the state game commission 
or of a violation of any of the provisions of Chapter 17 NMSA 1978, except for the felony provision 
of Section 17-2-8 NMSA 1978, for which a punishment is not set forth under this section, is a mis- 
demeanor and shall be fined or imprisoned pursuant to Section 31-19-1 NMSA 1978. 

E. The provisions of this section shall not be interpreted to prevent, constrain or penalize a 
Native American for engaging in activities for religious purposes, as poo in Section 17-2-14 
or 17-2-41 NMSA 1978. 

F. The provisions of this section shall not apply to a landowner or lessee, or employee of either 
of them, who kills an animal on private land, in which they have an ownership or leasehold inter- 
est, that is threatening human life or damaging or destroying property, including crops; provided, 
however, that the killing is reported to the department of game and fish within twenty-four hours 
and before the removal of the carcass of the animal killed; and provided further that all actions 
authorized in this subsection are carried out according to rules of the department. 


History: Laws 1931, ch. 117, § 7; 1941 Comp., § 48- after "imprisoned", deleted "not more than six months 
209; 1953 Comp., § 53-2-9; Laws 1963, ch. 213, § 2; or both" and added "pursuant to Section 31-19-1 NMSA 
1977, ch. 290, § 2; 1979, ch. 340, § 2; 1997, ch. 119, § 1978"; and in Subsection F, after "according to", deleted 
1; 1997, ch. 224, § 1; 1999, ch. 31, § 2; 2017, ch. 38, § 2. "regulations" and added "rules". 

Cross references. — For artificial wildlife being used The 1999 amendment, effective June 18, 1999, added 
and defined as game animals or birds for the purpose of Paragraphs A(10), A(11), B(10), B(11), C(10), and :C(11), 
presecution, see 17-2-2.1 NMSA 1978. inserted "or Barbary sheep" following "ibex" in Paragraph 

For revocation of license for violation of law, see 17-2-30, B(2), and made minor stylistic changes: 

17-3-34 and 17-5-9 NMSA 1978. The 1997 amendment, effective July 1, 1997, added 

For penalties for violations as to endangered species, see "In addition, the person" at the beginning of the last 
17-2-45 NMSA 1978, sentence of the introductory language in Subsection A; 

For fines constituting current school fund, see N.M. added Subsections B and C and redesignated the fol- 
Const., art. XII, § 4. lowing subsection accordingly; and added Subsections E 

The 2017 amendment, effective June 16, 2017, pro- and F, 
vided for stricter penalties for violation of the Game and 
Fish provisions; in the catchline, deleted "regulations" ANNOTATIONS 


and added "rules"; in Subsection A, in the introductory 


CAIBETARD, dcisiedaTaael ahd saadade A” eiee CRS Wild elk. — Defendant could be convicted only under 


‘ 3 the game and fish laws, and not: under Section 30-18-6 
ter 17 NMSA 1978", added except for the felony provi- NMSA 1978, for transporting heads of free-roaming, wild 
aie of Section 17-2-8 NMSA 1978 , after "or any", deleted elk, since wild elk were among protected species of family 
regulations" and added "rules", after "upon conviction", Cervidae. State v Parson, 2005-NMCA-083, 173 N.M. 778, 
deleted "may" and added "shall", and after "be sentenced", 115 P3d 236. 

deleted "to imprisonment in the county jail for a term not Erroneous habeas corpus judgment held res ju- 
to exceed six months" and added "pursuant to Section 31- dicata, — A judgment in habeas corpus proceeding, not 
19-1 NMSA 1978 ; in Subsection B, in the introductory appealed from, discharging a defendant prosecuted for 
paragraph, after "Chapter 17 NMSA 1978", added "except killing a bear out of season, on the ground that a bear was 
ue the felony provision of Section 17-2-8 NMSA | 1978", not a game animal defined by statute, was res judicata on 
és ed ‘or any", deleted "regulations" and added "rules', that issue, although erroneous, barring a further prosecu- 
aller. upon conviction , deleted MAY. and added "shall", tion for having in possession a bear skin, from the same 
and after "be sentenced", deleted "to imprisonment in the | - animal. State ex rel, Sofeico v. Heffernan, 1936-NMSC-069 
county jail for a term of not more than three hundred 41 N.M, 219, 67 P.2d 240, ° 
sixty-four days" and added "pursuant to Section 31-19-1 Money collected as informer's fee should be paid 
NMSA 1978"; in Subsection C, in the introductory para- over to person instituting prosecution, who may recover 
graph, after "Chapter 17 NMSA 1978", added "except for it by legal action if not so paid. 1931-32 Op. Att'y Gen. 
the felony provision of Section 17-2-8 NMSA 1978", after No. 100. 

vor any", deleted "regulations" and added "rules", ‘after Defendant pleading guilty may be fined or jailed. 
upon conviction"; deleted "may" and added "shall", and ‘— A justice of the peace (now magistrate) has the right 
after "suspended or deferred", deleted "and not more than to fine or send to jail a defendant pleading guilty to the 


three hundred sixty four days"; in Subsection D, deleted ‘ 
"Any" and added "A", after "violation of any", deleted Sat aan ae fhe come awe pf the alate, 1288 


"regulations" and added "rules", after "state game com- No power to remit fixed fine. — Justices» df) the 
mission", ae ies tat ree va ae time, vce ea or peace (now magistrates) have no power to remit fines 
manner that game animals, birds or fish may be hunted, where the amount of the fine is fixed by statute. 1923-24 


taken, captured, killed, possessed, sold, purchased or 0 
shipped", after "Chapter 17 NMSA 1978", added "except id a as aie cme (9 ‘ciallob 


for the felony proyision of Section, 17-2-8 NMSA 1978", af- Law reviews. — For article, "Possibilities for Expan- 


ter "under this section", added “is a misdemeanor and", ‘ ‘ p : . 
after "shall be fined’, deleted "not less than fifty dollarg Sm otine Bindch nee 40 Nat Recon day (000) 


($50.00) or more than five hundred dollars ($500)", and 
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17-2-10.1. Game and fish penalty assessment misdemeanors; definition; | 
schedule of assessments. 


A. As ‘used in Chapter 17 NMSA‘1978, "penalty assessment misdemeanor" means a violation 
of any of the following listed séctions of the NMSA a ke a — listed penalty assessment 
is ie hs 


SECTION ss PENALTY 

COMMON NAME OF OFFENSE VIOLATED ASSESSMENT 
Fishing, hunting or trapping without the proper 

stamp or validation as required by law or adopted 

by state game commission rule __ ° , 17-2-7 $ 50.00... 
Fishing without a license 17-3-17 $ 75.00 
Hunting small game without a license : he 17.3-1 » » $100.00 
Manner and method rule 

infraction contrary to 

adoption by state game 

commission rule 17-2-7 $125.00. 


B. When an alleged violator of a penalty asséssment misdemeanor elects to accept a no- 
tice to appear in lieu of a notice of penalty assessment, no fine imposed upon later conviction 
shall exceed the penalty assessment established for the particular penalty assessment misde- 
meanor. 

C. With the penalty assessment collected for each penalty assessment misdemeanor pursuant 
to this section, there shall be assessed and collected the cost of the appropriate license and valida- 
tion that the violator failed to produce. Upon presentation of proof of payment of the penalty as- 
sessment, the director of the department of game and fish shall i issue the appropriate license and 
satiation, 


History: Laws 1995, ch. 177, § 1; 2015, ch. 27, § 1. by law or adopted by state game commission rule" and a 

The 2015 amendment, effective June 19;'2015, pro- penalty assessment of $125.00 for "manner and method 
vided for additional penalty assessments for violations of rule infraction contrary ‘to adoption by state game com- 
hunting and fishing infractions; in Subsection A, added'a mission rule"; in Subsection C; after "With the", added 
penalty assessment of $50.00 for:"fishing, hunting ortrap-. — "penalty", and after the first and second occurrences ‘of 
ping without the proper stamp or validation:as required "license", added "and validation", 


17-2-10.2. Game and fish penalty assessment; cada 2 


A. Unless a warning notice is.given.to am alleged violator, at.the time the alleged violator 
is charged with a penalty assessment misdemeanor, the conservation officer shall offer the al- 
leged violator the option of accepting a penalty assessmént. The signature of the alleged violator 
on the penalty assessment notice constitutes an acknowledgment of guilt of the offense stated 
in the:notice. The acknowledgment. shall be included’in accrual of points toward revocation of 
licenses as provided for in Section. 17-3-34 NMSA said or in: bk iermegat adopted to implement 
that section: pobs 

Bo Payment of any penalty: assessment, paniinbirity & wiht of the Pedant iiveqae; shall be 
* mailed tothe state game commission within thirty days from the date of charge. Payment of pen- 
alty assessments are timely if postmarked within thirty days from the date of the charge. The com- 
mission may issue a receipt when a penalty assessment is paid by currency, but checks tendered 
by the violator upon which payment is received are sufficient receipt. 

C. No record of any penalty assessment payment is admissible as ALS in court in any civil 
action. 


estab Laws 1995, ch. 1'77, § 2. 
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17-2-10.3. Game. and fish penalty assessment; license revocation. 


A. The state game commission is authorized to revoke the hunting or fishing license, or both, 
of a person who fails to pay a penalty assessment or who fails to: appear, after proper notice, for 
hearings as required by law or regulation. 

B. The state game commission may revoke the hunting or fishing license, or both, of any per- 
son, resident or nonresident, who is convicted in another state of any single offense that, if com- 
mitted in New Mexico, would be grounds for revocation of license. 


History: Laws 1995, ch. 177, § 3. 


17-2-10.4. Game and fish penalty assessment revenue; disposition. 


The department of game and fish shall remit all penalty assessment receipts to the state trea- 
surer to be credited to the game protection fund in accordance with the provisions of Section 17-1- 
14 NMSA 1978. 


History: Laws 1995, ch. 177, § 4. 


17-2-11. [Witness testifying for alate; evidence not to be used against 
him.] 


In any prosecution under this chapter, any participant in a violation thereof, when so requested by 
the district attorney, state warden [director of the department of game and fish] or other officer insti- 
tuting the prosecution, may testify as a witness against any other person charged with violating the 
same, and his evidence so given shall not be used against him in any prosecution for such violation. 


History: Laws 1912, ch. 85, § 40; Code 1915, § 2463; 1955, ch. 59, § 2 transferred the duties of the state game 
C.S. 1929, § 57-248; 1941 Comp., § 43-212; 1953 Comp., warden. See 17-1-6 NMSA 1978. 
Mage ye ANNOTATIONS 


Compiler's notes. — The compilers of the 1915 Code 
substituted the words "this chapter" for the words "this 


I ity statutes h ly b id t 
act." Chapter 47, 1915 Code, comprised the whole of Laws Nae Rigitpemgeates aR oie ay cong As 


: ie : particular crimes. — The legislature has gone no fur- 
1912, ch. 85, the presently effective provisions of which are ther than to pass immunity statutes applicable only in 


compiled as 17-1-12, 17-1-18, 17-2-11, 17-2-13, 17-2-17 to prosecutions for particular crimes, such as: this;section. 


17-2-20, 17-2-21, 17-2-23 to 17-2-28, 17-3-7, 17-3-29, 17-3- : : 
30, 17-3-33, 17-3-34, 17-4-6, 17-4-8 to 17-4-29 NMSA 1978. ier a PONE EY ECs Mee DUE Bae 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 


17-2-12. Refuges; firearms on; prohibited; exceptions. 


It is unlawful for any person to carry, transport or have in his possession, bows, ‘arrows, cross- 
bows or firearms of any kind or description within or upon any°game refuge or to discharge any 
firearm or arrow into or within any state game refuge in New Mexico; provided this section shall 
not apply to any county, state or federal officer in the discharge of his official duties, nor to per- 
sons crossing refuges over public roads and trails with firearms unloaded or taken down; provided 
further that permits may be issued by the director to stockmen, trappers, ranchers and property 
owners, or their employees, to carry firearms while engaged: in the discharge of heir legitimate 
affairs on or within game refuges. . ) 


History: Laws 1937, ch. 23, § 3; 1941 Comp., § 48- this section to state game refuges. 1955-56 Op. Att'y Gen. 


218; 1953 Comp., § 53-2-13; Laws 1979, ch. 340, § 3. No, 6155. 
, State may not have power as to federal game ref- 
ANNOTATIONS uges. — Any attempt on the part of the state to control 
Section is limited to state game refuges. — It was the disposition of game on a federal game refuge contrary 
the intent of the legislature to limit the application of to the wishes of the federal government might be beyond 


the power of the state. 1955-56 Op. Att'y Gen. No. 6155, 
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17-2-13. Songbirds; trapping, killing or injuring prohibited. 


It shall be unlawful for any person to shoot, ensnare or trap for the purpose of killing or in 
any other manner to injure or destroy any songbird, or birds whose principal food consists of in- 
sects, comprising all the species and varieties of birds represented by the several families of blue- 
birds, including the western and mountain bluebirds; also bobolinks, catbirds, chickadees, cuckoos, 
which includes the chaparral bird or roadrunner (Geococcyx novo mexicanus), flickers, flycatchers, 
grosbeaks, humming birds, kinglets, martins, meadowlarks, nighthawks or bull bats, nuthatches, 
orioles, robins, shrikes, swallows, swifts, tanagers, titmice, thrushes, vireos, warblers, waxwings, 
whipporwills [whippoorwills], woodpeckers, wrens, and all other perching birds which feed en- 
tirely or chiefly on insects. This section does not prohibit the killing of such birds for scientific 
purposes under permits from the department of game and fish. 


History: Laws 1912, ch. 85, § 55; Code 1915, § 2478; Power of Congress. to protect migratory birds, 11 A.L.R. 
Laws 1915, ch. 101, § 16; C.S. 1929, § 57-263; 1941 991, 
Comp., § 48-215; 1953 Comp., § 58-2-15; Laws 1967, 38 C.J.S. Game §§ 8, 22-28, 30, 51, 76. 
ch. 119, § 1. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — Protec- 
tion of migratory birds as within scope of treaty-making 
power, 4 A.L.R. 1388, 134 A.L.R. 882. 


17-2-14. Hawks, vultures and owls; taking, possessing, trapping, 
destroying, maiming or selling prohibited; exception by 
permit; penalty. 


A. Itis unlawful for any person to take, attempt to take, possess, trap or ensnare or in any 
manner to injure, maim or destroy birds of the order Falconiformes, comprising all of the spe- 
cies and varieties of birds represented by the several families of vultures and hawks, and all of 
the order Stringiformes, comprising all of the species and varieties of owls. It is also unlawful 
to purchase, sell or trade, or to possess for the purpose of selling or trading, any parts of these 
birds. 

B. The director of the department of game and fish may issue permits to allow any person to 
take, possess, trap, ensnare or destroy any bird protected by this section or to possess, give, pur- 
chase, sell or trade, or to possess for the purpose of selling or trading, any parts of any birds pro- 
tected by this section. Permits shall be granted for the following purposes: 

(1) Indian religious purposes; 

(2) scientific purposes in accordance with law and the regulations of the eatasahcaa of 
game and fish; or 

(3) falconry purposes in accordance with law and the regulations of the department. 

C. Notwithstanding any other law, any person engaged in the commercial raising of poultry 
or game birds may take, capture or kill any hawk, ow! or vulture that has killed such poultry or 
game birds. The owner of such game or poultry farm who takes action under this provision shall 
report this action to the department of game and fish, which shall verify the necessity of the ac- 

tion taken. 
' DD. Any person violating the provisions of this section is guilty of a petty misdemeanor. 


History: 1953 Comp., § 53-2-15.1, enacted by Laws "The provisions of this subsection shall not apply to the 
1973, ch. 104, § 1; 1979, ch. 340, § 4; 1992, ch. 29, § 2. genera of Aquila and Haliaeetus of the family Accipitri- 

Repeals and reenactments. — Laws 1973, ch. 104, dae"; in Subsection B, deleted "upon application and with- 
§ 1, repealed former 53-2-15.1 relating to protection of out charge to any person" preceding "for the following pur- 
hawks, vultures and owls, and enacted a new 17-2-14 poses" in the second sentence and "of game and fish" from 
NMSA 1978. the end of Paragraph (3); and made stylistic changes. ~ 


The 1992 amendment, effective April 1, 1992, in Sub- 
section A, deleted the former last sentence, which read 


pa 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


17-2-15 GAME AND FISH AND OUTDOOR RECREATION 17-2-19 


17-2-15. [Horned toads; killing, selling or shipping from state unlawful. ] 


It shall be unlawful for any person to wilfully [willfully] kill or to vat horned ii ie mis 
state of New Mexico, or to ship them from the state. 


History: Laws 1941, ch. 32, § 1; 1941 Comp., § 43- ANNOTATIONS 
216; 1958 Comp., § 53-2-16. 

Bracketed material. — The bracketed material was 
inserted by the compiler and‘is not part of the law. 


Owner may carry toad out of state. — This section 
does not prohibit one who owns a horned toad from carry- 
ing it across the state line. 1951-52 Op, Att'y Gen. No, 5551, 


17-2-16. Repealed. 


Repeals. — Laws 2001, ch. 66, § 3, repealed 17-2-16 section, see the 2000 NMSA 1978 on NMOneSource.com. 
NMSA 1978, as amended by Laws 1979, ch. 340, § 5, re- For present comparable provisions, see 17-2-4.2 NMSA 
garding the prohibition of the capturing or killing of bull- 1978. 
frogs, effective June 15, 2001. For provisions of former 


17-2-17. [Storage of game or fish.] 


No game or fish shall be received or held in storage except as follows, namely: 

A. during the open season therefor and for five days thereafter when the same is stored for the 
person lawfully in possession of the same; 

B. at any time of the year when there is attached thereto a proper and valid officer's invoice as 
provided in this chapter relating to the seizure of gathe and fish for not more than thirty days after 
the date of such invoice; 

C. when;there is, attached thereto a proper and valid éertificata or Pulte signed by the state 
warden [director of the department of game and fish] or deputy [conservation officer] and on its 
face authorizing storage of the article named therein and during the period therein stated. 


History: Laws 1912, ch. 85, § 26; Code 1915, § 2449; Bracketed material, — The bracketed material was 


C.S, 1929, § 567-235; 1941 Comp., § 48-222; 1953 Comp., inserted by the compiler and is not part of the law. Laws 
§ 58-2-20. 1955, ch. 59, § 2 transferred the duties of the state game 


Compiler's notes. — The compilers of the 1915 Code warden. See 17:1-6 NMSA 1978. 
substituted the words "this chapter" for the words "this 
act" in Subsection B, For disposition of Chapter 47, 1915 
Code, in NMSA 1978, see note to 17-2-11 NMSA 1978. 


17-2-18. [Menu as evidence of possession of game or fish. | 


The naming of game and fish upon any menu or bill of fare as food for patrons shall be prima 
facie evidence of the possession of the same by the proprietor of such hotel, restaurant, cafe or 
boardinghouse. 


History: Laws 1912, ch. 85, § 28; Code 1915, § 2451; Cross references, — For possession of game or fish 
C.S, 1929, 5 57-237; 1941 Comp., § 43-223; 1953 Comp., without invoice, see 17-4-20 NMSA 1978, 
§ 53-2-21. 7 


17-2-19. Enforcement of game laws; powers of conservation officers. 


A. The director of the department of game and fish, each conservation officer, each sheriff in 
his respective county and each member of the New Mexico state police shall enforce Chapter 17 
NMSA 1978 and shall: | ary 

(1)°' seize any game or fish held in violation of that chapter; 
(2) with or without warrant, arrest any person whom he knows to be Bailey of a {alation 
of that chapter; and 
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(3) open, enter and examine all camps, wagons, cars, tents, packs, boxes, barrels and pack- 
ages where he has reason to believe any game or fish taken or held in violation of that chapter is 
to be found, and seize it. | 

B. Any warrant for the arrest of a person shall. be issued upon sworn complaint, the same as 
in other criminal cases, and any search warrant shall issue upon a written showing of probable 
cause, supported by oath or affirmation, describing the places to be searched or the persons or 
things to be seized. ) 

C. Conservation officers may, under the direction of the state game commission and the direc- 
tor'of the department of game and fish: 

(1) establish from time to time, as needed for the proper functioning of the game and fish 
research and management division, checking stations at points along established roads, or road- 
blocks, for the purpose of detecting and apprehending persons violating the game and fish laws 
and the regulations referred to in Section 17-2-10 NMSA 1978; 1 

(2) under emergency circumstances and while on official duty only anfétde the provi- 
sions of the Criminal Code’[30-1-1 NMSA 1978] and the Motor Vehicle Code [66-1-1 NMSA 
1978]; and... 

ionioac(3) witiile on official duty only, enforce the provisions of: 

(a) Sections 30-14-1 and 30-14-1.1 NMSA 1978 pertaining to criminal trespass; 

(b). Section 30-7-4 NMSA 1978 pertaining to negligent use of a deadly weapon; 

(c) »Section 30-15-1 NMSA 1978 pertaining to criminal damage to property; 

(d) Section 30-22-1 NMSA 1978 pertaining to resisting, evading or obstructing an of- 
ficer; and 

(e) Section 72-1-8 NMSA 1978 pertaining to camping next to a manmade water hole. 


History: Laws 1912, ch. 85, § 57; Code 1915, § 2480; together and | sweeping their headlights to illuminate the 
Laws 1915, ch. 101, § 17; C.S. 1929, § 57-265; 1941 ' gide of the road, the officers had probable cause to détain 
Comp., § 48-224; 1953 Comp., § 53-2-22; Laws 1955, defendants to investigate whether defendants were en- 
ch. 54, § 1;:1967, ch. 36, $1; 1975, ch. 86, § 1;1977,ch. © gaged in’illegal hunting. U.S. v. Stricklin, 584 F.2d 1386 
265, § 1; 1977, ch. 290, § 3; 1981, ch, 99, § 1; 1983, ch. 27, (10th, Cir. N.M. 1976). 


$1; 2001, ch. 74,§ 1. _ Conservation officers may enter private lands 
Cross references. — For enforcement powers with re- without warrants. — Deputy game wardens (now con- 
spect to endangered species, see 17-2-46 NMSA 1978. sérvation officers) may enter on private lands without 
The 2001 amendment, effective July, 1, 2001, in Sub- warrants in the interest of game protection. 1947-48 Op. 

section C, deleted "and except as otherwise provided in Att'y Gen. No. 4974. 
Paragraph (8) of this subsection," in Paragraph (2), added County sheriffs and their deputies must enforce 
the paragraph designation kent: ‘and added et abi . game laws, — County sheriffs and their deputies are re- 
(3)(b) to (e), quired to enforce game laws in their counties and need 
. Th . not be appointed deputy game wardens (now conservation 

ANNOTATIONS A officers), 1931-32°Op, Att'y Gen. 182. 
Oe ged rae defined. ©. There are three elements to Conservation officer may carry sidearms, — A 
n "emergency" as that term is used in subsection C(2): (1) state game department (now game commission) conser- 
the gravity of the threatened harm; (2) the likelihood of  _Yation officer may carry sidearms while in the lawful 
the harm occurring; and (3) the lack of time in which ac- discharge of his duties. 1963-64 Op. Att'y Gen. No. 63- 
tion can be'taken to avert the harm, especially whether it 107. 


Role of conservation officers in enforcing other 


was feasible to summon a regular law enforcement officer. 
iia 7 state laws. — In respect to the enforcement of other 


These factors must bée*considered ‘from ‘the conservation 


f. Stat Creech1991-NMCA- state laws, state conservation officers stand in the same . 
Dene nbal peng ae es Sele % a position as private citizens, 1963-64 Op, Att'y Gen, 
"Reason to believe" defined. — The feeidtathie! in- No, 63-107. 


Authority to make arrests, — Express statutory 
authority is not spelled out by legislative enactment au- 
thorizing conservation officers to enforce other state laws, 


tended subsection A(3) as a limit on the authority of 
conservation officers and ‘in using the phrase "reason to 
believe" should be understood to have required individu- 


alized suspicion, State v. Creech, 1991- NMC ‘A-012, 111 and in the absence of such express authority their power 

N.M. 490, 806 P.2d 1080. to act as official peace officers and to make arrests is gen- 
Officers of state game commission are state offi- aan restricted in nature, 1963-64 Op. Att'y Gen. No. 63- 

cers. Allen v. McClellan, 1967-NMSC-114, 77 N.M. 801, 

427 P.2d 677, ‘overruled on other grounds, New Mexico Am, Jur, 2d, A.L.R. and C.J.S, references. — 35 Am. 

Livestock Bd. v. Dose, 1980-NMSC-022, 94 N.M, 68, 607 Jur, 2d Fish and Game §§ 52 to 54, 

P2d 606) .0 °° Validity of roadblocks by state or local officials for pur- 


pose of enforcing fish or game laws, 87 A,L.R.4th 981. 
Who may conduct border search pursuant to 19 USCS 
§§ 482, 1401(i), 1581(a), (b), and 1582, 61 A.L.R, Fed. 290. 
386A O.J.S, Fish §§ 37, 42; 38 C.J.S. Game §§ 50, 61, 63, 
64, 67. 


Probable cause to stop. — Where game and fish of- 
ficers were patrolling a thinly populated ranch and recre- 
ation area for illegal night-time hunting and the officers 
observed defendants' vehicles traveling for an extended 
period in a deserted area, moving and changing directions 


\ 
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17-2-20 GAME AND FISH AND OUTDOOR RECREATION 17-2-20.1 


17-2-20. [Seizure of devices used for violating law; nuisance; 
destruction; firearms excepted.| 


Every net, trap, explosive, poisonous or stupefying substance, or device used or intended for use 
in taking or killing game or fish in violation of this chapter, and set, kept or found in or upon any 
of the streams or waters in this state or upon the shores thereof, and every trap, device, blind or 
deadfall found baited in violation of this chapter, is declared to be a public nuisance and may be 
abated and summarily destroyed by any person and it shall be the duty of every officer authorized 
to enforce this chapter to seize and summarily destroy the same and no prosecution or suit shall 
be maintained for such destruction; provided, that nothing in this chapter shall be construed as 
affecting the right of the state warden [director of the department of game and fish] to use such 
means as may be proper for the promotion of game and fish propagation and culture, nor as autho- 
rizing the seizure or destruction of firearms. 


History: Laws 1912, ch. 85, § 31; Code 1915, § 2454; ANNOTATIONS | 


C.S. 1929, § 57-240; 1941 C +» § 43-225; 1953 C as . ‘ 

§ 53-2-23, ; ae ; fae Taking over and operating fish hatchery autho- 
Compiler's notes. — The compilers of the 1915 Code rized. — Laws 1912, ch. 85, should be liberally construed 

substituted the words "this chapter" for the words "this to allow the state game warden (now director of the de- 

act." For disposition of Chapter 47, 1915 Code, in NMSA partment of game and fish) to take over and pay expenses 

1978, see note to 17-2-11 NMSA 1978. of a fish hatchery offered him for the propagation and de- 
Bracketed material. — The bracketed material was livery of fish, 1912-13 Op, Att'y Gen. No, 271. 

inserted by the compiler and is not part of the law. Laws Am. Jur, 2d, A.L.R. and C.J.S. references. — Jury 

1955, ch. 59, § 2 transferred the duties of the state game trial in case of seizure or destruction of appeances 17 

warden. See 17-1-6 NMSA 1978. A.L.R. 574, 50 A\L.R. 97. 


36A OS, Fish § 42; 38 C.J.S. Game §8§ 61, 63, 64, 67. 


17-2-20.1. Seizure and forfeiture; property subject. 


A. All firearms and bows and arrows may be subject to seizure and forfeiture when used as 
instrumentalities in the commission of the following crimes: 
(1) illegal possession or transportation of big game during closed season; 
(2). taking big game during closed season; 
(3) ‘attempting to take big game by the use of spotlight or artificial light; and 
(4) exceeding the bag limit on any big game species during open season. 
B. Any motor vehicle shall be subject to seizure and forfeiture when operated in violation of the 
provisions of Section 17-2-31 NMSA 1978, regarding hunting by spotlight. 
C. The provisions of the Forfeiture Act [31-27-1 NMSA 1978] apply to the seizure, forfeiture 
and disposal of property subject to forfeiture pursuant to Subsections A and B ofthis section. 


History: 1978 Comp., § 17-2-20.1, enacted by Laws , ' ANNOTATIONS 


1979, ch. 321, § 1; 1991, ch. 53, § 1; 2002, ch. 4, § 9. u f 

The 2002 amendment, effective July 1, 2002, deleted Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 Am. 
former Subsection B, which read: "Provided that no fire- Jur, 2d Fish and Game §§ 52 to 54, 
arms or bows and arrows shall be subject to forfeiture Right to jury trial in case of seizure of property alleged 
if the violation was without the knowledge or consent of to be illegally used, 17 A.L.R. 568, 50 A.L.R. 97. : 
the owner"; redesignated former Subsection C as present Forfeiture of property for unlawful use before trial of 
Subsection B and deleted the last sentence of that section, individual offender, 3 A.L.R.2d 738. ; 
which directed that seized and forfeited motor vehicles Validity, constr uction, and effect of statutes or regula- 
were to be disposed of in accordance with the provisions tions making possession of fish and game, or of specified 
of Section 17-2-20.2 NMSA 1978; deleted former Subsec- hunting or fishing equipment, prima facie evidence of vio- 
tion D, which read: "No conveyance is subject to forfeiture lation, 81 A.L.R.2d 1093. 
under this section by reason of any act or omission estab- Lawfulness of seizure of property used in violation, of 
lished for the owner to have been committed or omitted law as prerequisite to forfeiture action or proceeding, 8 
without his knowledge or consent. A forfeiture of a con- A.L.R.3d 473. ] iS! 
veyance encumbered by a bona fide security interest shall Seizure and forfeiture of firearms or ammunition under 
be subject to the interest of a secured party if the secured 18 USCS § 924(d), 57 A.L.R. Fed, 234. 
party neither had knowledge of nor consented to the act or 37 C.J.S. Forfeitures § 3; 38 C.J.S. Game §§ 61, 63, 64, 67. 


omission"; and added present Subsection C. 
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17-2-20.2 


17-2-20.2. Repealed. 


Repeals. — Laws 2002, ch, 4, § 22 repealed 17-2-20,2. 


NMSA 1978, as enacted by Laws 1979, ch. 321, § 2, relat- 
ing to standards and procedures for the forfeiture of prop- 


erty subject to forfeiture and disposal under 17-2-20.1- 


17-2-20.3. Penalties. 


HUNTING AND FISHING REGULATIONS 


17-2-22 


NMSA 1978, effective July i 2002. For provisions of for- 
mer section, see the 2001 NMSA 1978 on NMOneSource 


com.’ For present comparable ee! see 31-27-1 
. NMSA 1978 et.seq. 


The following violations hall constitute a Tisdepenor cn 

A. illegal possession or transportation of big game during closed season; ’ * 
B. taking or attempting to take big game during closed season; te 

C. taking or attempting to take big game by the use of spotlight or artificial light: 

D. selling or attempting to sell big game or Be thereof, except as permitted by regulation of 


the state game commission; and 


E. exceeding the bag limit on 1 any big pve species during open season. 


History: 1978 Comp., § 17-2-20.3, enacted by Laws 
1979, ch.:321, § 3. 


Cross references, — For general penalties, see 17-2-10 | 


NMSA 1978. 
For civil liability, see 17-2-26 NMSA 1978, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 Am. 
Jur, 2d Fish and Game §§ 46 to 52. 


Applicability, to domesticated or captive game, of game 
laws relating to. closed season and the like, 74 A.L,R.2d 
974, 

Validity, construction, and effect of statutes or regula- 
tions making possession of fish and game, or of specified 
hunting or fishing equipment, prima facie evidence of vio- 
lation; 81:A.L.R.2d 1093. 

38 C.J.S. Game §§ 8, 22-28, 30, 41, 51, 58, 76. 


17-2-21. [Sale or disposition of game or fish after seizure; invoice | 
furnished purchaser or donee; disposition of proceeds 


of sale. ] 


All game and fish seized inde the game laws shall without unnecessary delay be sold by the 
officer making such’ seizure; or by the state warden [director of the department of game ‘and fish], 
except'when such sale is impracticable or likely to incur expenses exceeding the proceeds, in which 
case the’same shall’be donated to some charitable institution or needy person not’ concerned in 
the unlawful killing, or possession thereof: The officer making such seizure shall sign and give to 
each purchaser or donee an invoice stating the time and place of disposition, the kind and' weight 
as near as may be of the game or fish disposed of and the name of the purchaser or donee. Such 
invoice shall authorize possession, transportation and use within the state, and storage for thirty 
days from date. The proceeds from such sale, after deducting the cost of seizure and sale shall, if 
made by the state warden |director].or any deputy [conservation officer] under salary, be paid into 
the game protection fund, but if made by a deputy warden [conservation officer] not under salary, 


or any other officer, shall be paid one-half to the officer making such seizure. 


History: Laws 1912, ch. 85, § 23; Code 1915, § 2446; 
C.S. 1929, § 57-232; 1941 fom» § 43-226; 1953 Comes « 
§ 53-2-24, 

Bracketed material. _ The bhacketad material was 
inserted by the compiler and is not part of the law. Laws 
* 1955, ch. 59, § 2 transferred the duties of the state game 
warden, See 17-1-6 NMSA 1978. 

Cross references. — For sale of skins, pelts or furs in- 
volved in violation, see 17-5-9 NMSA 1978. 


ANNOTATIONS 


Return of game or proceeds after wrongful con- 
fiscation. — Where the department of game and fish 
confiscated an elk from a person charged with a hunting 


) misdemeanor, and the magistrate court dismissed the case 


because the game officer failed to identify the defendant at 
the hearing as the person charged, the department was not 
required to return the elk, or the proceeds from the sale of 
the elk, to that person. 1988 Op. Att'y Gen. No, 88-43. 


17-2-22. Sale of evidence in cases of appeal. 


A. For the purpose of avoiding waste, game or fish confiscated and held as evidence in any 
prosecution for violation of the game laws, if fit for human consumption, shall be sold by the 
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17-2-23 GAME AND FISH AND OUTDOOR RECREATION 17-2-25 


conservation officer or other officer having jurisdiction in the prosecution:as soon as possible after 
the filing of any appeal from the decision of the court to any higher court. — 

B. The evidence shall be sold for the highest cash price offered and the proceeds of the sale 
forwarded to the main office of the department of game and fish at Santa Fe to be deposited in the 
game protection fund. A copy of the receipt of sale shall be delivered to the court and shall be at- 
tached to the papers forwarded to the higher court on appeal. 

C. Ifthe higher court finds the defendant to be not guilty of the charge he shall be reimbursed 
within ten days after such decision by the department of game and fish for the full amount of the 
proceeds from the sale of evidence. 


® : : 
History: 1953 Comp., § 58-2-24.1, enacted by Laws 
1963, ch. 216, § 1. 


17-2-23. [Reports of seizures and sales. |] 


In all cases the officer making a seizure or sale shall, within ten days thereafter, report all the 
particulars thereof and an itemized statement of the proceeds, expenses and fees and the disposi- 
tion thereof, and pay the remainder of the proceeds, if any, to the state treasurer to be by him paid 
into the game protection fund. 


History: Laws 1912, ch. 85, § 24; Code 1915, § 2447; 
C.S. 1929, § 57-233; 1941 Comp., § 43- 227; 1953 Comp., 
§ 53-2-25. 


17-2-24, [Officer's right to use animal or vehicle transporting seized 
game or fish; public conveyances excepted.] © 


Where game or fish while being transported is seized under this chapter, the officer making 
such seizure shall have authority upon payment of reasonable compensation therefor, to also take 
possession of and use any animals and vehicles used in such transportation for the purpose of con- 
veying the game or fish seized to a convenient railroad station or place of safekeeping or sale, and 
also for conveying any person arrested for the unlawful possession of such game or fish to a place 
of hearing or trial, and no liability shall attach to such officer by reason thereof, but this section 
shall not apply to any animal or vehicle while being used as a public conveyance for Dasvengars or 
mails, or any railroad car. 


History: Laws 1912, ch. 85, § 25; Code 1915, § 2448; Compiler's notes. — The compilers of the 1915 Code 


C.S. 1929, § 57-234; 1941 Comp., § 43-228; 1953 Comp., substituted the words "this chapter" for the words "this 


§ 53-2-26. act." For disposition of Chapter 47, 1915 Code, in NMSA 
. 1978, see note to 17-2-11 NMSA 1978. 


17-2-25. [Game or fish in possession of passenger; carrier exempt from 
liability; seizure.] 


Nothing in this chapter shall make a common carrier liable for transportation of game and fish 
when same is in the possession of a passenger, but such fact shall not exempt the same from sei- 
zure if unlawiilly taken, killed, held:in possession or transported. 


) 


History: Laws 1912, ch, 85, § 37; Code 1915, § 2460; Compiler's notes, — The compilers of the 1915 Code 
C.S. 1929, § 57-245; 1941 Comp., § 43-229; 1953 Comp., substituted the words "in this chapter" for the word 
§ 53-2-27, “herein.” For disposition of Chapter 47, 1915 Code, in 


NMSA 1978, see note to 17-2-11 NMSA 1978, 


76 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


17-2-26 HUNTING AND FISHING REGULATIONS 17-2-26 


17-2-26. Civil liability. 


A. The director of the department of game and fish, or any other officer charged with enforce- 
ment of the laws relating to game and fish if so directed by the director, may bring a civil action in 
the name of the state against any person unlawfully wounding or killing, or unlawfully in posses- 
sion of, any game quadruped, bird or fish, or part thereof and recover judgment for the following 
minimum sums as damages for the taking, killing or injuring: 


for each elk $ 500.00 
for each deer ~ _ 250.00 
for each antelope f 250.00 
for each mountain sheep | 1,000.00 
for each Barbary sheep 250.00 
for each black bear 500.00 
for each cougar 500.00 
for each bison 600.00 
for each ibex ; 1,000.00 
for each oryx 1,000.00 
for each javelina 100.00 
for each beaver 65.00 
for each bird 20.00 
for each fish 5.00 
for each endangered species 500.00 
for each raptor 200.00 
for each turkey 150.00 
for each jaguar 2,000.00. 


B: Notwithstanding’the provisions of Subsection A of this section, the state game commission 
shall establish damages recoverable by civil judgment on a game animal, bird or fish designated to 
be a trophy animal by commission rule. 

C. Damages recovered pursuant to this section are intended to compensate the state for the 
loss of unique public resources and shall not be limited or reduced by the extent of fines assessed 
pursuant to any criminal statute. The department of game and fish shall not award or issue a li- 
cense, permit or certificate to a debtor owing damages pursuant to this section until the judgment 
has been paid in full to the department. 

D. No verdict or judgment recovered by the state in an action shall be for less than the sum 
fixed in this section. The action for damages may be joined with an action for possession, and re- 
covery may be had for the possession as well as the damages. 

EK. The pendency or determination of an action for damages or payment of a judgment, or the 
pendency or determination of a criminal prosecution for the same taking, wounding, killing or pos- 
session, is not a bar to the other, nor does either affect the right of seizure under any other provi- 
sion of the laws relating to game and fish. 

F. The provisions of this section shall not be interpreted to prevent, constrain or penalize a Na- 
tive American for engaging in activities for religious purposes, as provided in Section 17-2-14 or 
17-2-41 NMSA 1978. 

G. The provisions of this section shall not apply to a landowner or lessee, or employee of either, 
who kills an animal, on private land in which the person has an ownership or leasehold inter- 
est, that is threatening human life or damaging or destroying property, including crops; provided, 
however, that the killing is reported to the department of game and fish within twenty-four hours 
and before the removal of the carcass of the animal killed; and provided further that all actions 
authorized in this subsection are carried out according to rules of the department. 


History: Laws 1912, ch. 85, § 45; Code 1915, § 2468; 1971, ch. 75, § 3; 1997, ch. 224, § 2; 1999, ch. 31, § 3; 
C.S. 1929, §. 57-253; 1941 Comp., § 43-230; 1953 Comp., 2006, ch, 22, $ 1. 
§ 53-2-28; Laws 19638, ch. 276, § 1; 1969, ch. 28, § 1; 
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The 1997 amendment, effective July 1, 1997, revised attorney from bringing a civil action for damages pursu- 
the schedule of fees in Subsection A, added Subsections D ant to Section 17-2-26 NMSA 1978 against a person previ- 
and E and made minor stylistic changes. ously convicted and sentenced for a criminal offense aris- 

The 1999 amendment, effective June 18, 1999, added ing out of the same conduct in violation of the game and 
the judgment amount with regard to jaguars at the end of fish laws, because the.damages authorized by Section 17- 
Subsection A and inserted "of game and fish" in Subsec- 2-26 NMSA 1978 are remedial rather than punitive and 
tion EK. . serve to compensate the state for the loss of unique public 

The 2006 amendment, effective May 17, 2006, adds resources, 2008 Op. Att'y Gen. No. 08-04. 

Subsection B to provide that the commission shall establish Sums of money listed constitute minimum 
damages recoverable by civil judgment on a game animal, amount of money in a civil liability suit. 1968 Op. Att'y 
bird or fish designated as trophy animal and adds Subsec- Gen. No, 68-07, 
tion C to provide that damages are intended to compensate Officer bringing action has discretion i in request- 
the state for loss of unique public resources and shall not ing amount. — This section vests discretion in the direc- 
be modified by the extent fines are assessed and that the tor or other officer bringing the action to set the request 
department shall not issue licenses or permits to a debtor for the defendant's liability at any level consonant with 
owing damages pursuant to this section until the judgment the statutory minimum. 1968 Op. Att'y Gen. No. 68-07. 
for damages has been paid, re brik ringing action may ask for sum within ju- 
iction of magistrate. — If, in the exercise of his dis- 
ANNOTATIONS cretion, the officer bringing’ the suit on behalf of the state 


should determine that. the suit should ask for no more than 
the statutory jurisdictional maximum amount, then the suit 
may be heard by a justice of the peace (now magistrate). 
1968 Op, Att'y Gen. No. 68-07, 


Civil and criminal prosecution. — A district attor- 
ney has the authority and duty to prosecute civil as well 
as criminal cases in which the state is a party and which 
arise in his or her district under the game and fish laws. 
Double jeopardy prohibitions do not inhibit the district 


17-2-27. [District attorneys to prosecute and defend enone under fish 
and game laws. |] | 


It shall be the duty.of each of the district attorneys in this state to prosecute and defend for the 
state in all courts of the county or counties in their respective districts, all causes, criminal and 
civil, arising under the provisions of this chapter, in which the state may be a party or interested 
or concerned. 


-History: Laws 1912, ch. 85, § 81; Code 1915, § 2504; Compiler's notes. — The compilers of the 1915 Code 
C.S. 1929, § 57-323; 1941 Comp., § 48-231; 1953 Comp., substituted the words "this chapter" for the words "this 
§ 53-2-29. act." For disposition of Chapter 47, 1915 Code, in NMSA 


1978, see note to 17-2-11 NMSA 1978. 


17-2-28. [Indians hunting off reservations; hunting on reservations; 
application of laws.] 


The provisions of this chapter shall apply to all Indians off the reservation within this state, or 
coming into this state from adjoining states, and to all persons hunting on any Indian reservation 
within this state; provided, however, that no Indian shall be required to have a license to hunt or 
fish within the limits of the reservation where said Indian resides. 


History: Laws 1912, ch. 85, § 7; Code 1915, § 2430; and fish outside the Indian country, an Indian hunting or 
Laws 1919, ch. 133, § 1; C.S, 1929, § 57-212; 1941 © — fishing in New Mexico outside the Indian country is subject 


Comp., § 43-233; 1953 Comp., § 53-2-31. to the laws of the state of New Mexico the same as any other 
Compiler's notes, — The words "this chapter" refer to., _ person. 1953-54 Op. Att'y Gen. No. 6041. 

Chapter 47, 1915 Code. For disposition of Chapter 47 in An Indian may be assessed a license fee and raghlated. 

NMSA 1978, see note to 17-2-11 NMSA 1978. off the reservation for hunting and fishing the same as 


any other person of the state, except the Navajos must be 


ANNOTATIONS ' permitted to hunt free of charge off the reservation. 1953- 

Preemption. — The application on the Mescalero 54 Op. Att'y Gen. No, 6041, 
Apache tribe reservation, of New Mexico's hunting and Indian is exempt in Indian country even if off his 
fishing laws to nonmembers of the tribe is preempted reservation. — An Indian hunting or fishing on a reser- 
by the operation of federal law. New Mexico v: Mescalero vation not his own is still an Indian in Indian country and 
Apache Tribe, 462 U.S, 324, 103 S. Ct. 2378, 76 L. Ed. 2d. is exempt from the game laws of the state. 1953-54 Op. 
In absence of treaty Indian outside Indian country Non-Indian may be prosecuted for violation in 
is subject to state laws. — As a general rule, if there is no Indian country. — The state of New Mexico has juris- 
treaty or agreement between the United States and the In- diction to prosecute non-Indians violating the hunting 
dian tribe recognizing or granting rights to Indians to hunt and fishing laws of this state’even though such violation 
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17-2-29 


occurs on an Indian reservation. 1973 .Op. Att'y.Gen. 
No, 73-18; 1953-54 Op. Att'y Gen. No. 6041. 

Jurisdiction in Indian country, — Section 2 of N.M. 
Const., art. XXI, provides that until the title of Indians 
shall have been extinguished, the lands shall be under 
the absolute jurisdiction and control of the congress of the 
United States, but this clearly does not deprive the state 
of jurisdiction over offenses committed by ainon-Indian 
against a non-Indian in Indian country, nor does it prevent 
the enforcement of the game laws against non-Indians in 
the Indian country. 1953-54 Op. Att'y Gen. No. 6041. 

State has jurisdiction of hides, etc., taken on In- 
dian reservation only if taken by non-Indian, — So 
far as possession of hides, skins, pelts, heads and game an- 
imals, birds or fish, or parts thereof, taken by a non-Indian 
on an Indian reservation, the state would have jurisdic- 
tion the same as Saige taken anywhere else in the state; 


HUNTING AND FISHING REGULATIONS 


17-2-31 


but in the case of such items taken by an Indian on an 
Indian reservation and transported.elsewhere, the state 
would have absolutely no jurisdiction whatsoever. 1953354 
Op, Att'y Gen. No. 6041. + 

Law reviews. — For article, New Mexico v. Mescalero 
Apache Tribe: When Can a State Concurrently Regulate 
Hunting and Fishing by Nonmembers on Reservation 
Land?," see 14 N.M.L. Rev. 349 (1984), 

For article, "The Native American's Right to Hunt and 
Fish; An Overview of the Aboriginal, Spiritual and, Mysti- 
cal Belief System, the Effect of European Contact and the 
Continuing Fight to Observe a Way of Life," see 19 N.M.L. 
Rev, 377 (1989), 

Am, Jur. 2d, A.L:R. and C.J.S. references. — 41 Am. 
Jur, 2d Indians §§ 64 et seq., 155 et seq.. 
42 C.J.S. Indians §§ 122 to 129. 


17-2-29. [Hunting wile nett while nitdvteated or under the shinieae 
of narcotic drugs prohibited.] 


In ordér to’ prevent hunting and boating accidents and to promote the public safety, it shall 
hereafter be unlawful for any person, while clearly intoxicated as a result of drinking alcoholic 
liquors or under the influence of any narcotic drug, to hunt, kill or attempt to take in any manner 
any game or nongame mammal or bird, or to carry firearms of any kind or bow and arrows in any 
hunting area; or to go or to be upon the waters of any lake in a boat or on a raft, 


History: 1941 Comp., § 43-240; Laws 1953, ch. 98, § 
1; 1953 Comp., § 53-2-82. 
Cross references, — For prohibited operation of mo- 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — Crimi- 
nal liability for injury or death caused by operation of 


tarboats. veaselsetc., 4¢,66-12-1. NMSA 1978, 
Ripioryt Looe Compe. : pleasure boat, 8 A.L.R.4th 886. 


17-2-30. [Person convicted of hunting or boating while intoxicated 
or under influence of narcotic drugs; revocation and 
withholding of hunting and fishing license privileges.] 


In the event any person shall be convicted of a violation of this act [17-2-29, 17-2-30 NMSA 
1978], his hunting and fishing license shall be revoked and all hunting and fishing license privi- 
leges withheld for a period of twelve months. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — Crimi- 
nal liability for injury or death caused by operation of 
pleasure boat, 8 A.L.R.4th 886. 


History: 1941 Comp., § 43-244; hows 1953, ch. 98, § 
5; 1953 Comp. “ 8 Ba-2-30- 


17-2-81. Use of artificial light while hunting prohibited. 


It is unlawful for a person or a group of persons together in possession or control of a firearm 
or other implement to throw or cast the rays of a spotlight or. other artificial light into any field, 
pasture, woodland, forest or prairie where big game or domestic livestock may be, or are reason- 
ably expected to be, whereby any big game animal or domestic animal could be killed by aid of an 
artificial light. However, the following shall be exempt from the provisions of this section: 

A. an officer authorized to enforce the game and livestock laws of the state; 

B, a government employee acting in an official capacity; 

*“C. a landowner or lessee or employee of such landowner or lessee, while on the land owned or 
leased in connection with legitimate activities; or 

_ D. a person who has received a permit or authorization from the department of game and fish 
to conduct such activities. 
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17-2-32 


History: 1941 Comp., § 43-235; Laws 1951, ch. 171, § 
1; 1953 Comp., § 58-2-37; 2007, ch. 155, § 1. 

Cross references. — For penalty for violation of this 
section, see 17-2-10 NMSA 1978.. 

The 2007 amendment, effective June 15, 2007, added 
the exemptions in Subsections Band D.: 


ANNOTATIONS .. 


Section is not void for uncertainty. State v. Barber, 
91N.M. 764, 581 P.2nd 27 (Ct. App. 1978). 


GAME AND FISH AND OUTDOOR RECREATION 


17-2-34 


Absence of criminal intent element does not vio- 
late due process. — Given the public interest concerned 
and the difficulties involved in the protection of big game 
animals and livestock, together with the apparent general 
public attitude, it appears that the legislature intended 
to eliminate the element of criminal intent in hunting by 
means of artificial light so that it is the doing on the act 
alone which is prohibited, and this does not violate due 
process. State v. Barber, 1978-NMCA-059, 91 N.M. 764, 
581 P.2d 27.: 


17-2-32. Diseased rabbits; hunting and trapping. 


The department of game and fish may restrict hunting and trapping of rabbits in any area when 
notified by the department of public health [department of health] that rabbits in the area are in- 
fected with bubonic plague. Any restriction under this section shall be terminated when the depart- 
ment of public health [department of health] notifies the department of game and fish that danger, 
of public health significance, no longer exists in the area with respect to these diseased rabbits. 


History: 1953 Comp., § 53-2-45, enacted by Laws 
1963, ch. 150, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
1968, ch. 37, § 3, transferred the functions of the depart- 
ment of public health to the department of health and so- 
cial services. 


ANNOTATIONS 


Section is not void for uncertainty. State v. Barber, 
1978-NMCA-059, 91 N.M. 764, 581 P.2d 27. 


Absence of criminal intent element does not vio- 
late due process. — Given the public interest concerned 
and the difficulties involved in the protection of big game 
animals and livestock, together with the apparent general 
public attitude, it appears that the legislature intended to 
eliminate the element of criminal intent so that it is the 
doing of the act alone which is prohibited, and this does 
not violate due process. State v. Barber, 1978-NMCA-059, 
91.N.M. 764, 581 P.2d 27, 


PART 2 
HUNTER TRAINING ACT 


17-2-33. Use of firearms by minors. 


A. Itis unlawful after April 1, 1972, for any person born after January 1, 1958, to hunt with or 


shoot a firearm, unless: 


(1) he is supervised by a parent, legal guardian or a responsible adult designated by the 


parent or guardian; or 


(2) he carries a certificate indicating that he has successfully completed the New Mexico 
hunter training course or the hunter training course of another state which is approved by the 


New Mexico department of game and fish; or 


(3) heis eighteen years of age or older. 


B. It is unlawful after April 1, 1976, for any person under the age of eighteen years to hunt 
with or shoot a firearm unless he is carrying a certificate indicating that he has successfully com- 
pleted the New Mexico hunter training course or a hunter training course of another state which 
is approved by the New Mexico department of game and fish. 

C. Any person violating the pvovisions [provisions] of this section is guilty of a petty misdemeanor. 


History: 1953 Comp., § 53-2-46, enacted by Laws 
1971, ch. 61, § 2. 


_ Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


17-2-34. Hunter training program; instructor certification; certificate of 
competency. 


A. The department of game and fish shall provide a course instruction in the safe handling of 
firearms for individuals interested in obtaining a certificate of competency in the safe handling 
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of firearms. The department may cooperate with the superintendent of public instruction or any 
reputable association or organization as determined by the SEPat En hie and having as one of its 
objectives the promotion of safety in firearm handling... 

B.' The department of game and fish shall prescribe the type of setiSEi Gh and the qualifica- 
tions of instructors and shall designate annually those persons qualified to give instruction in the 
safe handling of firearms. Persons designated by the department of game and fish to be instructors 
are authorized to give the course of instruction in the safe handling of firearms to all interested 
persons. Upon the completion of the course and certification to the department by the instructor, 
the department shall cause to be issued, to the person instructed, a certificate of competency in the 
safe handling of firearms, which shall be valid unless revoked by the department of game and fish 
for such cause as determined by regulation of the department to be unsafe handling of a firearm. 

C. The department of game and fish shall promulgate rules.and regulations to implement the 
provisions of the Hunter Training Act [17-2-833 NMSA 1978]. 


History: 1958 Comp., § 53-2-47, enacted by Laws 
1971, ch. 61, § 3. ' 


17-2-35. Exemption. 


Nothing in the Hunter Training Act [17-2-33 NMSA 1978] shall prohibit any person from car- 
rying or shooting a firearm while participating in an organized and supervised shooting program, 
or while under the immediate and direct supervision of a parent, guardian or responsible adult, or 
while participating in a course of instruction in the safe handling of firearms offered by the depart- 
ment of game and fish. However, no exemption shall permit hunting without POSSEBEION of a valid 
hunter training certificate. 


History: 1953 Comp., § 53-2-48, enacted by Laws 
1971, ch. 61, § 4;:1981, ch. 306, § 1. 


17-2-36. Short title. 
This act [17-2-33 to 17-2-36 NMSA 197 8] may be cited as the "Hunter Training Act”. 


History: 1953 Comp., § median el enacted Pe. Laws 
1971, ch: 61, § 1. 


PART3 ai 
WILDLIFE CONSERVATION ACT 


17-2-37. Short title. 
Sections 17-2-37 through 17-2-46 NMSA 1978 may be cited as the "Wildlife Conservation Act". 


History: 1953 Comp., § 58-2-50, erie by Laws appropriation of sufficient funds from the general fund 
1974, ch. 83, § 1; 1995, ch. 145, § 1. 9 “ ~of not less than $100,000 to implement the 1995 amend-’ 

»Cross reference: — For the powers and the duties of ments; Laws 1995, ch. 223, § 10, effective June 16, 1995, 
the conservation services division, see 17-1-5,1 NMSA 1978, appropriated $450,000. from the general,fund to the con- 

The 1995 amendment, substituted ."Sections 17-2- servation services division of the department of game and 
37 through 17-2-46 NMSA 1978" for "Sections 53-2-50 © fish for expenditure in fiscal year 1996 for the purpose of 
through 53-2-59 NMSA 1953", operation the division, provided: that the division may:ex- 

Contingent effective date. — Laws 1995, are 145,§9 _, pend not more than $100,000 for implementation. of the 
provided that the 1995 amendments to the Wildlife Con- Wildlife Conservation Act. 


servation Act shall become’ effective only upon the appro- 


priation of sufficient funds from the general fund to the ANNOTATIONS 

conservation services. division of the department of game Mining fees for fish and: wildlife habitat. — Sur- 
and fish in an amount not less than $350,000 to fulfill the charge on fees charged to mining industry to. contrib- 
responsibilities established in Laws 1994, ch. 129 and the ute to cost of providing for fish and wildlife habitat are 
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valid exercise of mining commission's, authority and their 
transfer to department of game and wildlife, which ad- 
ministers the Wildlife Conservation Act, is valid. New 
Mexico Mining Ass'n v. New Mexico Mining Comm'n, 
1996-NMCA-098, 122 N.M. 332, 924 P.2d 741. 
Allocation of licenses based on residency imper- 
missible discrimination. — The allocation of licenses 


for bighorn, oryx and ibex by the state game commission ~ 


on the basis of residency discriminates impermissibly 
against nonresidents under the federal constitution. Terk 
v. Gordon, No. 74-387-M (D.N.M., filed Aug. 25, 1977), 
aff'd, 436 U.S, 850, 98'S. Ct. 3063, 56 L. Ed. 2d 751 (1978). 

Fee structure, although discriminatory, not offen- 
sive. — The present fee structure in 17-3-138 NMSA 1978, 
which discriminates against nonresidents, is not offen- 
sive to either the privileges and immunities clause, U.S. 
Const., art. IV, § 2, or the U.S. Const., amend. XIV. Terk v. 
Gordon, No. 74-387-M (D.N.M., filed Aug. 25, 1977), aff'd, 
436 U.S. 850, 98 S. Ct. 3063, 56 L. Ed. 2d 751 (1978). 


GAME AND FISH AND OUTDOOR RECREATION 


17-2-38 


. County ordinances conflicting with Wildlife 
Conservation Act are invalid. — County land use or- 


 dinances attempting to restrict traditional federal and 


state regulatory authority conflict with, and thus are 
preempted by, the state Wildlife Conservation Act. These 
ordinances cannot lawfully grant to the counties the op- 
tion of taking over the state's designated role in planning 
for the recovery and mahagement of threatened or endan- 
gered species. 1994 Op. Att'y Gen. No. 94-01. 

Law reviews. — For.student article, "Preventing the 
Extinction of Candidate Species: The Lesser Prairie- 
Chicken in New Mexico", see 49 Nat. Resources J. 525 
(2009). 

For note, “Leaving Wildlife Out of National Wildlife 
Refuges: The Irony of Wyoming v. United States", see 34 
N.M.L. Rev. 217 (2004), 

Am. Jur, 2d, A.L.R. and C.J.S. Sefatehace: — Crimi- 
nal prosecution under Endangered Species Act of 1973 (16 
USCS §§ 1531-1543), 128 A.L.R. Fed. 271. 


17-2-38. Definitions. 


As used in the Wildlife Conservation Act [17-2-37 NMSA 1978]: 

A. "commission" means the state game commission; 

B. "director" means the director of the department of game and fish; 

C.. "ecosystem" means a system of living organisms and their environment; 

D. "endangered species" means any species of fish or wildlife whose prospects of survival or 
recruitment within the state are in jeopardy due to any of the following factors: 

(1) the present or threatened destruction, modification or curtailment of its habitat; 

(2) overutilization for scientific, commercial or sporting purposes; _ 

(8) the effect of disease or predation; 

(4) other natural or man-made factors affecting its prospects of survival or recruitment 
within the state; or 

(5) any combination of the foregoing factors. 

The term may also include any species of fish or wildlife appearing on the United States list of 
endangered native and foreign fish and wildlife as set forth in Section 4 of the Endangered Species 
Act of 1973 as endangered species, provided that the commission adopts those lists in whole or in 
part. The term shall not include any species covered by the provisions of 16 U.S.C. 1331 through 
1340 (1971) and shall not include any species of the class insecta determined by the director to 
constitute a pest whose protection under the Wildlife Conservation Act would present an over- 
whelming and overriding risk to man; 

E. "investigation" means a process pursuant to Subsections B through L of Section 17-2-40 
NMSA 1978 undertaken whenever the director suspects that a species may be threatened or en- 
dangered and which consists of a formal review of existing data and studies and may include ad- 
ditional field research to determine whether a species is threatened or endangered; 

F. "land or aquatic habitat interests" means interests in real property or water rights con- 
sisting of fee simple title, easements in perpetuity, time certain easements, long-term leases and 
short-term leases; . , 

G. "management" means the collection and application of biological information for the pur- 
poses of establishing and maintaining a congruous relationship between individuals within spe- 
cies and populations of wildlife and the carrying capacity of their habitat. The term includes the 
entire range of activities that constitutes a full scientific resource program of, including but not 
limited to, research, census, law enforcement, propagation, acquisition or maintenance of land or 
aquatic habitat interests appropriate for recovery of the species, improvement and maintenance, 
education and related activities or protection and regulated taking; 

H. "recovery plan" means a designated program or methodology reasonably expected to lead to 
restoration and maintenance of a species and its habitat; 

I. "peer review panel" means an advisory panel of scientists, each of whist possesses expertise 
relevant to the proposed investigation and at least one of whom is a wildlife biologist, convened to 
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review the scientific methodology for collection and analysis of data by a researcher based on com- 
monly accepted scientific peer review; 

J. "species" means any species or subspecies; 

K. "substantial public interest" means a nonfrivolous claim indicated by a broad-based expres- 
sion of public concern; 

L. "take" or "taking" means to harass, hint; capture or kill any wildlife or attempt to do'so; 

M. "threatened species" means any species that is likely to become an endangered species 
within the foreseeable future throughout all or a significant portion of its range in New Mexico; 
the term may also include any species of fish or wildlife appearing on the United States list of en- 
dangered native and foreign fish and wildlife as set forth in Section 4 of the Endangered Species 
Act of 1973 as threatened species, provided that the commission adopts the list i in whole or in part; 
and 

N. "wildlife" means any idridoindaite mammal, bird, reptile, amphibian, fish, mollusk or crus- 
tacean or any part, egg or offspring, or the dead body or parts thereof. 


History: 1953 Comp., § 53-2-51, enacted by Laws Subsections L and N; inserted "or 'taking" in Subsection 
1974, ch, 83, § 2; 1995, ch, 145, § 2. L; and made minor stylistic changes. 

The 1995 amendment, in Subsection D, deleted "or Compiler's notes. — Section 4 of the federal Endan- 
are likely within the foreseeable future to become so" fol- gered Species Act of 1973 is compiled as 16 U.S.C. § 1583. 
lowing "jeopardy" in the introductory language, deleted 
"or subspecies" following "species" and "or threatened". . ANNOTATIONS 


following "endangered" in the next to last sentence and Authority over wild horses. — The definition of wild- 
added the language beginning "and shall not include" at life in this section does not encompass the wild horses on 
the end of the last sentence; added Subsections E and F; the White Sands Missile Range. Therefore, because the 
redesignated former Subsection E as Subsection G and authority of the State Game. Commission is limited: by 
substituted "acquisition or maintenance of land or aquatic statute, and a.state agency has no powers not delegated 
habitat interests appropriate for recovery of the species" to it by statute, the Game Commission lacks jurisdiction 


for "acquisition" therein; added Subsections H through th id hi 1994 Op. Att'y Gen. No. 94-06 
K and M; redesignated former Subsections F and G as Spree edembe AR Beg al ; 


17-2-39. Findings and declarations. 


The legislature finds and declares that: 

A. species of wildlife indigenous to the state that may be found to be threatened or endangered 
should be managed to maintain and, to the extent possible, enhance their numbers within the car- 
rying capacity of the habitat; 

B. the state should assist in the management of species “of wildlife that are ahead to be en- 
dangered elsewhere by prohibiting the taking, possession; transportation, exportation, processing, 
sale or offering for sale or shipment within this state of species of wildlife listed on the United 
States lists of endangered fish and wildlife, unless such actions will assist in preserving or propa- 
gating the species; 

C. adequate funding should be made available to the department. of game Abe fish by annual 
appropriations from the general fund or from other sources separate and apart from the game 
protection fund for management of threatened or endangered species; and 

D. because the management and recovery of threatened or endangered species are the respon- 
sibility of and a benefit to all of society, the costs of management and recovery should be the re- 
sponsibility of all sectors of society, and those costs should be minimized and should be borne by 
federal, state and local governments with contributions from the private sector. 


History: 1953 Comp., § 53-2-52, enacted by Laws _.__ fish" preceding "protection fund" and inserted "threatened 


1974, ch. 83, § 3; 1995, ch, 145, § 3. or"; and added Subsection D, 

Cross references. — For the game protection fund, see 
17-1-14 NMSA 1978. PSTHELLO _, ANNOTATIONS 

The 1995 amendment, in Subsection A, deleted "and Law reviews: — For article, "Hip Deep: A Survey. of 
subspecies" following "species" and inserted "threatened State Instream Flow Law From the Rocky Mountains to 
or" preceding "endangered"; deleted "or subspecies" follow- the Pacific Ocean", see 43 Nat. Resources J. 1151 (2008), 


ing "species" in three places in Subsection B; in Subsec- 
tion C, inserted "should" following "funding", deleted "and 
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17-2-40. Biennial review; v; investigations; réconimpndations of the 
director; procedures. , 


A. The director shall conduct a biennial review of all species of wildlife named on the list. re- 
quired by Section 17-2-41 NMSA 1978. The director may conduct investigations at any time of 
those other species of wildlife indigenous to the state that are suspected of being threatened or en- 
dangered in order to develop information relating to population, distribution, habitat needs, limit- 
ing factors and other biological and ecological data to determine his recommendations for listing 
or not listing a species and management measures and requirements necessary for their survival. 
The director shall also conduct, within a reasonable time, an investigation to support listing or 
delisting of a species based upon new evidence or, with the advice and consent of the commission, 
based upon substantial public interest. Upon completion of an investigation or investigations, he 
shall make written recommendations to the commission to list or not. list any unlisted species or to 
delist any listed species investigated. In conducting any investigation for new listing or delisting 
required or undertaken pursuant to this subsection, the director shall comply with the procedures 
established in Subsections B through Lof this section. Species listed. as threatened or endangered 
on the state list through adoption of the United States list pursuant to Subsections D and M of 
Section 17-2-38 NMSA 1978 shall not be subject at the time of adoption to the listing procedured 
established in Subsections B through K of this section. 

B. The director shall select a researcher to conduct an investigation pursuant to Siupaseriod 
A of this section and request the appointment of a peer review panel composed of one qualified 
individual from each of the four-year state universities to be appointed by the presidents of the 
respective universities» The peer review panel shall be requested to submit comments according to 
a schedule determined by the director: The researcher shall submit his research design to,the peer 
review panel. 

C, When additional field research is undertakell as part of an ni vestzstl ote the peer review 
panel shall examine the proposed research design for methodology for collection and analysis of 
data. Upon receipt of the peer review panel's submitted comments, the researcher shall:initiate 
the field research regarding the designated species. 

D. To the extent practicable, as part of his investigation the researcher shall meet and consult 
with private landowners, lessees’ and land and resource managers who are or: may be se et by 
or have information pertinent to the investigation. 

E. When the researcher initiates his investigation, the director shall: 

(1) create a public repository file in which copies of all documents filed with the direc- 
tor pertaining to the investigation or a potential recovery plan, to be developed pursuant to Sec- 
tion 17-2-40.1 NMSA 1978, including all peer review comments, shall be maintained; 

(2) mail a notice of the initiation of the investigation to federal and state agencies, lo- 
cal and tribal governments that are or may be affected by the results of the investigation and 
individuals and organizations that have requested notification of Beit lip actions regarding 
threatened or endangered species; 

(3) notify the general public of the initiation of the investigation by information retiawes to) 
the media in the area of the state affected; 

(4) indicate, in all notices and information releases, where dnd until whist date informa- 
tion may be submitted for inclusion in the public repository file; ) 

(5) accept data, views or information about the biological or ecological wba of the species 
for use in both the investigation and the development of the potential recovery plan; and 

(6) accept data, views and information on the potential economic or social impacts or op- 
portunities of a change in the legal status of the species for inclusion in the recovery plan. 

F. The director shall file all written comments, data, views and information furnished pursu- 
ant to Subsection D of this section.in the public repository file and shall preserve that file for use 
in connection with the listing process and development of any recovery plan developed pursuant to 
the provisions of Section 17-2-40.1 NMSA 1978. The director shall file in the public repository file 
all records indicating contact by the director, the researcher, employees or contractors with land 
owners or public or private resource managers affected by the potential action. 
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_ G.. Information from the public repository file relating to social and economic impacts shall not 
be considered by the director in making his recommendation or the commission in making its deci- 
sion to list, delist, not list, continue to list, upgrade or downgrade a species, but shall be considered 
only in the development. of any recovery plan for the species. 

H... The commission shall adopt, notwithstanding the provisions of Sittin 14-2-1 NMSA 1978, 
regulations by January 1, 1996 governing the confidentiality of data from an investigation. 

I. The researcher shall prepare and submit draft reports to the peer review panel and to the 
public repository file: The peer review panel will be requested to examine and comment on the 
draft report in a timely manner. | 

J. After consideration of the peer review panel's submitted comments on the draft reports, the 
researcher shall prepare final reports and file them and all peer review panel comments with the 
director and in the public repository file. The peer review panel shall not be compelled to attend 
any hearing before the commission. 

K. Upon receipt of the researcher's final reports, the director shall make recommendations to 
the commission to list, not list or delist the species based upon criteria listed in Subsection L of 
this section. The commission shall establish dates and locations for public hearings on the recom- 
mended actions and give notice of the public hearings in the same manner and to the same per- 
sons as notice was given of the initiation of the investigation and, in addition, publish legal notice 
in a newspaper of general circulation in the area affected at least ninety days before the date set 
for the hearing. Public hearings shall be held at a place within any quadrant of the state affected 
by the recommended actions when the director determines that there is substantial public interest 
indicated in holding a hearing in that quadrant. All hearings on the recommended actions shall 
be held within six months of the date the director makes his recommendations. The notice shall: 

(1) include the date, time and location of all hearings on the matter; 

(2) include a statement of the recommended action; 

(3) include an indication of the location and availability of the public repository file; 

_'(4) indicate where and by what date written comments and testimony to be included in 
the hearing record may be filed; 

(5) indicate that views, ak and comments pertaining to the final report may be pre- 
sented orally at or in writing to the hearing; 

(6) specify that notice of intent to present technical and scientific testimony and a written 
copy of the testimony to be presented shall be submitted to the commission not less than thirty 
days prior to the initial hearing; and 

(7) specify that the public record shall remain open for comments for thirty days after the 
date of the final hearing. 

L. The commission shall make its decisions and take action based upon relevant and reliable 
evidence to list, not list or delist a species at its next regularly scheduled meeting within no more 
than thirty days after the close.of the hearing record. The commission shall: 

(1).. list or maintain a species as endangered and shall not delist a species if it, finds that 
the species' prospects for survival or recruitment within the state are in jeopardy based upon the 
biological and ecological evidence in the public repository file and based upon biological and eco- 
logical evidence received in the public hearings; and 

(2) list or maintain a species as threatened and shall not delist a species if it finds that 
the species' prospects for survival or recruitment within the state are likely within the foreseeable 
future to be in jeopardy based upon the biological and ecological evidence in the public repository 
file and biological and ecological evidence received in public hearings. 

M. Whenever the director finds that there is an emergency posing a significant risk to the 
well-being of any species and that risk is likely to jeopardize the continued survival or recruitment 
of the species within the state, the director shall recommend to the commission that the species 
should be listed as endangered. The commission shall act upon the director's. recommendation 
immediately and shall either list or not list, the species by regulation based upon the evidence 
supporting the recommendation if it finds that the continued survival of the species is in jeopardy. 
If the commission lists the species as endangered, it shall waive the requirements of Subsections 
A through L of this section. Whenever the commission adopts a regulation listing a species as en- 
dangered pursuant to this subsection, it shall give notice of the listing in the same manner and to 
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the same persons as notice is given in the initiation of investigations and in addition shall publish 
legal notice in a newspaper of general circulation in the area affected. The’emergency listing shall 
cease to have force and effect at the close of a three-year period following the date of the finding 
unless, during the three year period, the procedures for listing pursuant to Subsections B through 
L of this section or continuing to list idee to commission regulations for the biennial review 
are completed. Ie 


History: 1953 Cots § 53-2-58, enacted by Laws provisions as Subsection: A and rewrote the subsection 

1974, ch. 83, § 4; 1995, ch. 145, § 4. and added Subsections B through M. ;, 
The 1995 amendment rewrote the section head- 

ing which read "Investigation"; designated the existing 


17-2-40.1. Recovery plans; procedures. 


A. To the extent practicable, a recovery plan shall be developed pursuant to Subsections B 
through G of this section for any species listed as threatened or endangered. If indicated, the direc- 
tor shall conduct a social and economic analysis and, if adverse impacts are found, develop a social 
or economic mitigation plan. 

B. To the extent practicable, the director shall develop recovery plans that include several 
threatened or endangered species that utilize similar habitats or share a common threat or both. 
A multiple-species recovery plan shall be designed to accomplish recovery of the shared habitat or 
reduce a common threat or both. 

C. As the initial action in the development of a recovery plan, the director shall, within one 
year of listing, schedule a public information meeting in each of the quadrants of the state deter- 
mined by the director to be affected by the development of a recovery plan. These meetings shall 
be held in a manner calculated to provide a reasonable opportunity for individuals and private and 
public entities to participate and express their views about the development of a recovery plan for 
one or more species and the attendant adverse social or economic impacts, if any, that may result 
from implementation of a recovery plan. At these meetings the director shall present background 
information about the basis of the listing, an explanation of the process to develop a recovery plan 
and the probable content in general terms, if known, of the recovery plan and if needed, the pro- 
cess to develop a social and economic mitigation plan. 

D. Upon completion of the public information meeting or meetings on a recovery plan, the di- 
rector shall consult and cooperate with other states or countries when appropriate and shall solicit 
interest from representatives of affected local governments, tribal governments, landowners, state 
and federal agencies and other interested individuals and organizations to serve on an advisory 
committee. He shall appoint to the advisory committee all of those who are willing to participate 
in the development of the recovery plan. When necessary, he may appoint from the membership of 
the advisory committee a working group reflecting the diversity of the advisory committee. 

E. With the assistance of the advisory committee, the director shall develop a draft recovery 
plan to achieve the following objectives: 

(1) restoration and maintenance of a viable population of the threatened or ‘endangered 
species and its habitat reasonably expected to lead to the delisting of the species, : 

(2) _ avoidance or mitigation of adverse social or economic impacts; © 

(3) identification of social or economic benefits and opportunities; and = 

(4) use of volunteer resources and existing economic recovery and assistance programs 
and funding available from public and private sources to implement the plan. 

F. The director shall mail the draft recovery plan to federal and state agencies, local and 
tribal governments that are or may be affected by the recovery plan and individuals and or- 
ganizations that have selec notification of department actions regarding threatened or 
endangered species. 

G. The final recovery plan shall be presented to the commission for its consideration not later 
than two years from the date the species was listed. If the commission determines that the pro- 
posed plan has achieved the objectives set forth in Subsection E of this section, it shall approve 
the recovery plan or approve with conditions. After approval of the plan, the director shall seek 
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cooperation with other states and countries, when appropriate, and landowners, state and federal 
agencies and local and tribal governments for implementation of the recovery plan and when ap- 
propriate submit the recovery plan to the secretary a ne interior for approval pursuant to the 


federal Endangered Species Act of 1973. 


Cross references, — For the federal Endangered Spe- 
__ cies Act of 1973, see 16,U.S.C. § 1531 et seq, 


History: 1978 prea »» § 17-2-40.1, enacted by Laws 
1995, ch. 145, § 5. 


17-2-41. iiaEereH species. 


A. On the basis of investigations concerning wildlife, bts euailable scientific and commercial 
data and after consultation with wildlife agencies in other states; appropriate federal agencies, lo- 
cal and tribal governments and other interested persons and organizations, the commission shall 
by regulation develop a list of those species of wildlife indigenous to the state that are determined 
to be:threatened or endangered within the state, giving rire common and'scientific names uy spe- 
cies and subspecies. 

B. The director shall conduct a review of the state list of threatened or sven species 
and shall present biennially to the commission his recommendations for appropriate action. The 
commission shall act on the director's biennial recommendations at. its next regularly scheduled 
meeting. The commission shall adopt, no later than January. 1, 1996, regulations providing proce- 
dures for commission actions onthe director's recommendations to continue to list or to upgrade 
or downgrade a species, 

C. Except as otherwise provided in the Wildlife Conservation Act [17-2-37 NMSA 1978], it is 
unlawful for any person to take, possess, transport, export, process, sell or affer for sale or ship any 
species of wildlife appearing on any of the following lists: 

(1) the list of wildlife indigenous to the state determined to be endangered within the fate 
as set forth by regulations of the commission; and | 

(2) the United States lists of endangered native and foreign fish and wildlife as set forth in 
Section 4 of the Endangered Species Act of 1973 as.endangered or threatened. species, but only to 
the extent that those lists are adopted for this purpose by regulations of the commission; provided 
that any species of wildlife appearing on any of the lists set forth in this subsection, transported 
into the state from another state or from a point outside the territorial limits of the United States 
and which is destined for a point beyond the state, may be transported across, the state without 
restriction in accordance with the terms of any federal permit or permit issued under the laws or 
regulations of another state or otherwise in accordance with the laws of another state. 

D. The provisions of Subsection C of this section shall;not apply to,a taking of wildlife by a 
Native American for religious purposes, unless it materially and ORBAN affects an endangered 
species or threatened species. 


History: 1953 Comp., § 53-2-54, enacted by Laws 
1974, ch. 83, § 5; 1995, ch. 145, § 6. 


Cross referetoes, — For Section 4 of the federal En- ~ 


dangered Species Act of 1973, see 16 U.S.C. § 1533: 

The 1995 amendment, in Subsection A, inserted "local 
and tribal governments", deleted "not later than one year 
after the effective date of the Wildlife Conservation Act" 
preceding "the commission shall", deleted "and subspecies" 


following "species" and inserted "threatened or" preceding - , 


- "endangered"; in Subsection B, inserted the language be- 
ginning "of threatened or" for "of endangered species bien- 


nially commencing within two years of the effective date 


17-2-42. Management programs. 


of the Wildlife Conservation, Act and may, present to the 


commission recommendations for appropriate additions to 
‘or deletions from the list"-in the first sentence and added 


the second and third sentences; deleted "or subspecies" fol- 
lowing "species" in two places in Subsection C; added Sub- 
section D; and made minor stylistic changes. 


ANNOTATIONS 
Am. Jur, 2d, A.L.R. and C.J.S. references..— 35 Am. 


Jur, 2d-Fish and:Game § 50,5. 


16D CJ. S. Constitutional Law $ 1416, 


‘A. The director shall establish such programs, including programs for research and the acqui- 
sition of land or aquatic habitat, as authorized and deemed necessary by the commission for the 


management of endangered species. 
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B. In carrying out programs authorized by the Wildlife Conservation Act [17-2-37 NMSA 1978], 
the director may enter into agreements with federal agencies, political subdivisions of the state or 
with private persons for administration and management of any.program established. under this 
section or utilized for management of endangered species. 

C. The director may authorize by permit the taking, possession, pea Goss ten ientened 
or shipment of species or subspecies:which have been deemed by the commission to be in need of 
management as provided in the Wildlife Conservation Act, so long as such use is for scientific, zoo- 
logical or educational purposes, for propagation in captivity of such wildlife or to protect private 
property. 

D. Endangered species may be removed, captured or destroyed where necessary to alleviate or 
prevent damage to property or to protect human health. Such removal, capture or destruction may 
be carried out only by prior authorization by permit from the director, unless otherwise provided 
by law; provided, that endangered species may be removed, captured or destroyed without permit 
by any person in emergency situations involving an immediate threat to human life or private 
property. Regulations governing the removal, capture or destruction of endangered species shall be 
adopted by the commission within one year after the effective date of the Wildlife Conservation Act. 


History: 1958 Comp., § 53-2-55, enacted by Laws 
1974, ch. 83, § 6, 

"Effective date of the Wildlife Conservation Act". 
— The phrase "effective date of the Wildlife Conservation 
Act" means February 26, 1974, the effective date of Laws 
1974, Chapter 83. 


ordinances attempting to restrict traditional federal and 
state regulatory authority conflict with, and thus are pre- 
empted by, the state Wildlife Conservation Act. These or- 
dinances cannot lawfully grant to the counties the option 
of taking over the state's designated role in planning for 
the recovery and management of threatened or endan- 


gered species, 1994 Op. Att'y Gen. No, 94-01. 


ANNOTATIONS 6° 
County ordinances conflicting with Wildlife 
Conservation Act are invalid. — County land use 


17-2-43. Commission; power to regulate. 


The commission is authorized and directed to establish such regulations as it may deem neces- 
sary to carry out all the provisions and purposes of the Wildlife Conservation Act [17-2-37 N MSA 
1978]. 


History: 1953 Comp., § 53-2-56, enacted by Laws 
1974, ch. 83, § 7. 


17-2-43.1. Judicial review; administrative actions. 


A. Any person adversely affected by an order of the commission may appeal to the district 
court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 

B. Any person adversely affected by a regulation adopted by the commission may appeal to 
the court of appeals. All appeals shall’be upon the record made at the hearing or contained in the 
public repository file and shall be takento the court of appeals within thirty days following the 
date of the filing of the regulation by the commission pursuant to the provisions of the State Rules 
Act [14-4-1 NMSA 1978]. 

C. Upon appeal, the court of appeals shall set aside the regulation only if it is found oo be: 

(1). arbitrary, capricious or an abuse of discretion; 
(2) not supported by substantial evidence in the record; or 
(3) otherwise not in accordance with law. | 

D. After a hearing and a showing of good cause by the Petant a stay of the regulation being 

appealed may be granted: 

(1) by the commission; or : 

(2) by the court of appeals if the commission denies a stay or fails to act upon an applica- 
tion for a stay within sixty days after receipt of the application. 

E. The appellant shall pay all costs for any appeal found to be frivolous by the court 9 appeals. 
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History: Laws 1995, ch. 145, § 8; 1999, ch. 265; § 26. substituted the language beginning "filing of the regula- 

The 1999 amendment, effective July 1, 1999, added tion" for "action" in the second sentence; and deleted for: 
Subsection A; redesignated former Subsection A as Sub- mer Subsection B, which read "For appeals of regulations, 
section B, and in that subsection, substituted "a regula- the date of the action shall be the date of the filing of the 
tion adopted by the commission" for "an administrative regulation by the commission pursuant to the provisions 
action taken by the commission" in the first sentence, and of the State Rules Act". 


17-2-44. Director; land or aquatic habitat interest acquisition. 


In addition to other powers and duties, the director: 

A. may acquire land or aquatic habitat interests for the conservation, management, restora- 
tion, propagation and protection of threatened or endangered species; and 

B. shall conduct studies to determine the status and requirements for survival of threatened 
or endangered species. 


History: 1953 Comp., § 53-2-57, enacted by Laws habitat interests" for "lands, waters or interests therein" 
1974, ch, 83, § 8; 1995, ch. 145, $ 7. and inserted "threatened or"; deleted former Subsection 

The 1995 amendment rewrote the section heading B, relating to public hearings on a state plan for endan- 
which read "Commission; land acquisition; state plan gered species; and redesignated former Subsection C as 
studies”; in Subsection A, substituted "land or aquatic Subsection B and inserted "threatened or" therein. 


17-2-45, Penalty. 


A. Any person who fails'to procure any permit required by Subsection C or D of Section 17-2-42 
NMSA 1978 or who fails to abide by the terms of such permit, is guilty of‘a misdemeanor and upon 
conviction shall be fined not less than fifty dollars ($50.00) nor more than three hundred dollars 
($300) or be imprisoned for not more than ninety days, or both. 

B. Any person who violates the provisions of Subsection C of Section 17-2-41 NMSA 1978, or 
any regulations issued pursuant to that'section is guilty of a misdemeanor and upon conviction 
shall be fined one thousand dollars ($1,000) or imprisoned for a term of not less than thirty days 
nor more than one year, or both. 


History: 1953 Comp., § 53-2-58, enacted by Laws 
1974, ch. 88, § 9. 


17-2-46. Enforcement; powers of conservation officers. 


A. The director, each conservation officer, each sheriff in his respective county and each mem- 
ber of the New Mexico state police shall enforce the Wildlife Conservation Act [17-2-37 NMSA 
1978] and with probable cause shall: 

(1) seize any wildlife, including any wild mammal, bird, amphibian, reptile, fish, mollusk 
or crustacean held in violation of the Wildlife Conservation Act; 

(2) arrest any person whom he knows to be guilty of a violation of the Wildlife Conserva- 
tion Act; and 

(3) open, enter and examine all camps, cars, vehicles, tents, packs, boxes, barrels and pack- 
ages where he has reason to believe any game or fish taken or held in violation of the Wildlife 
Conservation Act is to be found, and seize it. 

B. Any warrant for the arrest of a person shall be issued upon sworn complaint, the same_as 

‘in other criminal cases, and any search warrant shall issue upon a written showing of probable 
cause, supported by oath or affirmation, describing the places to be searched or the persons or 
things to be seized. 

C. Conservation officers under the direction of the director may establish checking stations at 
points along established roads as needed. 
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History: 1953 Comp., § 53-2-59, enacted by Laws enforcement officers can be required to hold New Mexico and 
1974, ch, 83, § 10. United States citizenship. 1979 Op. Att'y Gens No. 79-30. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 Am. 
_ ANNOTATIONS | Jur. 2d Fish and Game §§ 52 to 54. 


Citizenship requirement for wildlife law enforce- 36A C.J.S. Fish §§ 37, 42; 38 Cul. Game so 50, 61, 63, 
ment officers. — By operation of state law, wildlife law 64,67. 


ARTICLE 2A... Bird URE. g. 
Statewide System for Hunting Activities 


Sec. ne See ; . 
17-2A-1. Definitions. 17-2A-3. Hunting posse and outfitters! 
17-2A-2. Statewide system for busting activities. 


17-2A-1. Definitions. ) | te ro 


For the purposes of Chapter 17 NMSA 1978: 

A. "hunt code" means a description used to identify and define the species, weaport airs and 
time frame authorized for a specific hunt; 

B. "outfitter" or "guide" means a person who advertises or holds himself out to the public for 
hire or is employed or accepts compensation for providing, within the unit where a hunt occurs, fa- 
cilities, equipment or services for hunting activities; provided, however, that "outfitter" or "guide" 
does not include a person who only cooks, cuts wood or performs other energy hee or incidental 
duties not directly related to hunting activities;.and | 

C. "unit" means a geographically bound area in the state that is used 6 enna game species. 


History: Laws 1996, ch. 89, § 3. Compiler's notes. — Laws 1997, ch. 119,§ 4B repealed 
Laws 1996, ch. 89, § 6, which provided for the repeal of 
this section on June 30, 1999. 


17-2A-2. Statewide system for hunting activities. 


The state game commission shall develop a statewide system for hunting activities that in- 
creases participation by New Mexico residents and considers hunter safety, quality hunts, bigh 
demand areas, guides and outfitters, quotas and local and financial interests. 


History: Laws 1996, ch. 89, § 4, Compiler's notes. — Laws 1997,ch. 119, § 4B repealed 
i Laws 1996, ch. 89, § 6, which provided for the Sebel of 
this section on June 80, 1999, : i 


17-2A-3. Hunting guides and outfitters. 


A. Effective April 1, 1997, it is unlawful to be a hunting guide or outfitter in New Mexico with- 
out being registered, except for a private landowner or his authorized agent who outfits or guides 
pursuant to a landowner permit issued by the department of game and fish for the landowner's 
property or for the landowner's shared private and public unit. 

B. The state game commission shall adopt regulations by September 1, 1997 to govern the 
granting of non-interim registration, permits and certificates to hunting guides and outfitters and 
to regulate the operations and professional conduct of registered hunting guides and outfitters. 
Regulations shall be adopted in accordance with the following procedures and standards: 

(1) the commission shall establish dates and locations fora public hearing and provide 
reasonable prior public notice of a hearing. A public hearing shall be held at a place within any 
quadrant of the state affected by the proposed regulation when the commission determines there 
is substantial public interest in holding a hearing in that quadrant; 

(2) a hearing shall be held within six months of the date a proposed regulation is issued; 
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(8). notice of a hearing shall: 

(a) include the date, time and intation of the lace 

(b) include a statement of the: recommended action; 

(c) include an indication of the location and availability of the public file on the regu- 
lation; ) Lis eit ' m4 
(d),- indicate where and by what date written and:oral comments and testimony may 
he received; and 

(e) specify that the allie Ache minal remain open for comments for thirty ays after 
tis date of the final-hearing; and 

(4) the commission shall “ee its dagixion and take action based upon relevant me reli- 
able evidence. 

C. No person shall be aloudd to aan asa registered hunting guide or outfitter in New Mexico: 

(1) without being registered by the state game commission; 

(2) ifthe person has had a guide or outfitter license, registration, ape es or certificate re- 
voked in another state; 

(3). ifthe person has had a guide or outfitter license, registration, permit or certificate sus- 
pended in another state and it. has not beemreinstated; or » 

(4) ifthe person has been convicted of a felony. 

-D. The'state game commission shall:develop a: point system for the suspension or revocation of 
a guide or outfitter registration. The point system pt be similar to the point system that governs 
individual hunting and fishing license privileges.;. ‘+, 

E. To be granted a registration to bea euideye anvapplicant shall, in addition to any other rea- 
sonable criteria adopted by the state game commission, and except as provided for persons granted 
an interim registration: 

(1), be at least eighteen years of age; and | . 

(2) pass a written or oral examination approved by the department of game and fish ata 
date and time approved by the department: \: 

_F,) A registered or interim registered guide shall aay only larder the supdniision of a New 
Mexico registered orinterim registered outfitter and in an area designated by the registered or 
interim registered outfitter. 

G. The department of game and fish may provide a registration for a AGREE emergency 
guide, provided the registration is limited to a maximum seven-day period and is granted only in 
emergency circumstances as determined by the department. Yr fee for a temporary. Spiga ed 
guide registration is ten dollars ($10.00). . 

H. To be granted a registration to be an outfitter, an applicant chal in addition tov any other 
reasonable criteria adopted by the state ae commission, and except’ as provided for persons 
granted an interim registration: 

(1). be at least twenty-one years of age: 

(2): have operated as a New Mexico registered guide for at feet three years or have been 
granted an interim outfitter's registration; 

(3) not be a convicted felon or have a history of violation of federal or state'game and fish 
laws or regulations or federal ‘or state guide or outfitter licensing or registration laws or regula- 
tions; and 

(4). pass a written or oral pSeniniil Gio approved by the spot mp of game and fish at a 
date and time determined by the department. 

I. A registered outfitter’shall: 

(1) provide proof of commercial lability insurance of at least five hundred thousand dol- 
lars ($500,000); 

(2) responsibly supervise each registered galds LeAliirtl under his direction; 

(8) provide a written contract for outfitting services, signed by the registered outfitter and 
fannie the outfitter's registration number, to each resident and nonresident who seeks to use 
the services of a registered outfitter; 

(4) register with the taxation and revenue department and provide proof of that nc rl 
tion to the sepArtinen of ee and fish; and 
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(5) provide at least one registered guide or outfitter for every four or fewer resident or 
nonresident hunters who have contracted for an outfitter's guided services. 

J. The department of game and fish shall provide to the taxation and revenue department a 
copy of each outfitter registration that is granted. 

K. Except as provided in this subsection, no person shall be owal to charge a processing or 
other fee to obtain for a resident or nonresident a license that is granted from a special drawing 
for a hunt on public lands pursuant to the provisions of Section 17-3-16 NMSA 1978, except that 
nothing in this subsection shall prohibit the department of game and fish from collecting an appli- 
cation fee. Persons involved in licensing services, booking agencies or license brokering that do not 
provide direct guide and outfitter services shall not be required to register with the department of 
game and fish and may charge a fee, other than the application fee for a license, for their services. 

L. A New Mexico resident registered outfitter shall bea registered outfitter who is a resident 
as defined in Section 17-3-4 NMSA 1978. The state game commission shall adopt regulations that 
set forth additional requirements and that shall include at a minimum that a resident registered 
outfitter shall maintain a business address in New Mexico and, except as provided in Subsection 
Q of this section, derive at least fifty percent of his: guiding or outfitting income from guiding or 
outfitting in New Mexico, as determined by gross receipts or corporate or individual income tax 
returns for the immediately preceding three years. 

M. The department of game and fish shall ss onan for public distribution a list of New Mexico 
registered outfitters. 

N. The annual registration fee for a registered guide in New Mexiedd is fifty dollars ($50.00) for 
a resident and one hundred dollars ($100) fora nonresident. 

O. The annual registration fee to be a registered sivatebatel in New Mexico is five hundred wn 
lars ($500) for either a resident or a nonresident. 

P. Annual registration fees for guides and outfitters shall be deposited in the game édteatiinn 
fund. 

Q. Aresident interim may se or registered outfitter may wiepolit for inactive status of his registra- 
tion for any period in which he does not operate as an outfitter. The state game commission shall reac- 
tivate an outfitter registration at the request of the outfitter and upon proof that the outfitter complies 
with the provisions of this section and upon payment of the annual registration fee for the year the reg- 
istration is being reinstated and payment of a reinstatement fee of not to exceed fifty dollars ($50.00). 

R. The state game commission shall adopt by September 1, 1996 interim regulations, consis- 
tent to the greatest extent practicable with the provisions of this section, to provide for the grant- 
ing of interim registrations to guides and outfitters. The commission shall issue interim regis- 
trations prior to mailing applications for 1997 licensed hunts to persons who qualify for interim 
registration and submit applications to the department of game and fish. 

S. A person adversely affected by an action, other than a regulation, taken pursuant to the 
provisions of this section, including the denial, suspension or revocation of a registration, license, 
permit or certificate, may seek review of the action pursuant to the provisions of the Uniform Li- 
censing Act [61-1-1 NMSA 1978]. Seat 

T. A person adversely affected by a regulation adopted by the state game commission ‘@irsnant 
to this section may appeal to the court of appeals. All appeals shall be made upon the record at 
the hearing and shall be taken to the court of appeals within thirty days following the date of the 
action. The date of the action shall be the date of the filing of the regulation by the commission, 
pursuant to the provisions of the State Rules Act [14-4-1 NMSA 1978]. __. 

U. Upon appeal, the court of appeals shall set aside a regulation only if itis found to be: 

(1) arbitrary, capricious or an abuse of discretion; | 
(2) not supported by substantial evidence in the record; or 
(3) otherwise not in accordance with law. 

V. After a hearing and a showing of BonoE cause by the appellant, a stay of a regulation being 

appealed may be granted: 

(1) by the state game commission; or 

(2) .by the court of appeals if the state game commission shee: a stay or fails to act upon 
an application for a stay within sixty days after receipt of the application. 

W. The appellant shall pay all costs for any appeal found to be frivolous by the court of appeals. 
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History: Laws 1996, ch. 89, § 5; 1997, ch. 119, § 2; 
2001, ch. 63, § 1. 

Compiler's notes. — Laws 1997, ch. 119, § 4B repealed 
Laws 1996, ch. 89, § 6, which provided for the repeal of 
this section on June 30, 1999. 

Laws 1997, ch. 119, § 6 provided that in the event the 
act was not enacted with the emergency clause, its pro- 
visions shall be made retroactive in operation to April 1, 
1997, Although the act was enacted with the emergency 
clause, it was not signed by the governor until April 9, 
1997.5 x 
The 2001 anehamsnt: effective June 15, 2001, in Sub- 
section K, inserted "Except as provided in this subsection" 
and inserted the last sentence, which begins "Persons in- 
volved in licensing services"... , 

The 1997 amendment, effective April 9, 1997, de- 
leted former Paragraphs K(3) and H(5) relating to being 
endorsed by a registered outfitter; rewrote Paragraphs 
I(3) and (5); inserted "resident or" preceding "nonresi- 
dent" and added the clause beginning with "except" in 
Subsection K; deleted former Subsection L, relating to a 
point system to provide preferences to registered outfit- 
ters who are New Mexico residents; added Subsection Q; 


and redesignated Subsections M through Q as Subsec- ~ 


tions L through P. 


LICENSES AND PERMITS ‘ 


17-2A-3 


ANNOTATIONS 


"Revocation" and "suspension" construed. 
Where the New.Mexico department of game and fish 
(department) denied respondent's application for a New 
Mexico. outfitter's license, pursuant to, 17-2A-3(C)(2) 
NMSA 1978, which precludes an individual from work- 
ing.asa registered outfitter if the person has had a:guide 
or outfitter, license revoked in another state, and where 
the district court reversed the decision of the department, 
finding that the department. applied an inapplicable sec- 
tion of 17-2A-3.NMSA 1978 and violated the Interstate 
Wildlife Violator Compact, 11-16-1 to -12 NMSA 1978, the 
district court did not err in reversing the department's 
decision, because, the evidence in this case established 
that the actions of the Arizona commission on which the 
department relied to deny respondent a license are akin 
to a suspension, rather than a revocation, and therefore 
the department erroneously applied 17-2A-3(C)(2) NMSA 
1978. An applicant whose license has been taken away 
for a specified period of time or until the applicant comes 
into compliance with the requirements established by 
game and fish is subject to the provision of 17-2A-3(C) 


(8) NMSA 1978. N.M. Dep't of Game & Fish v. Rawlings, 


2019-NMCA-018. 


“ARTICLE 3 


Part 1. GENERAL PROVISIONS 


17-3-1,. Current license.required. 

17-3-2.. Classes of licenses. 

17-3-3, Repealed.” 

17-3-4. Residence. ' On 

17-3-5. Application for hunting or fishing Bettie: con-, 
tents; filing. 

17-3-6. False statements; using license issued to another; 
hunting without license bly procured; 
altering licenses. 

17-3-7. Blank forms; license issued only on ap Henan 

false statement voids license; records; re- 
ports;accounting for fees collected; refund 
of fees; transfer of hunting license. 

17-3-8. Loss of application blanks by license. collector; ac- 

4. counting. 

17-3-9. 


=. voids. 
17-3-10. Presumption of tae [sale] 
17-38-11. Possession of license declared void j is unlawful, 
17-3-12, Accounting for licenses. 
17-38-13. License fees, 


17-3-13.1.. Disabled veteran; license fee exemption; life- 
time license. | 
17-3-13,2.,. Repealed. 
17-3-13.3. Big game depredation damage stamp’ re- 
ine quired; disposition of receipts. i 
* 17-3-13.4. Big game depredation damage fund; -ereation; 
chohexs expenditure, . Lats 
17-3-13.5. Elk licenses reserved. 
17-3-13.6. Disabled military members a veterans: fish- 
ing license fee exemption. G 
17-3-13.7. Nonresident disabled military nignibers 


and weter ans; bunting licenses at resident 
fee, 

17-3-14.. Director sathorized to issue license wher agree- 
ment to hunt antelope on deeded or leased 
property is made. 


Application blanks lost by license collector to be 
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Sec. 

17-3-14.1. Landowner permits for elk. 

17- 3-14.2. Landowner permits; management of certain 
big game species. 


AT- 3-15. Additional deer license, 


17-3-16. Funds; special drawings for roots 


17-3-16.1. Bighorn sheep enhancement Bere issu- 

a ance; use. 

17-3-16.2, Elk enhancement permit; issuance; use. 

17-3-16.3. Lieutenant governor's deer enhancement per- 
mits; issuance; use. 

17-3-16.4. Gould's turkey enhancement permits; issu- 
ance; use. 

17-3-16.5, Hunting and » fishing authorizations; gover- 
nor's special events. 

17-3-16:6. ‘Enhancement authorization eee habitat 


enhancement. 
17-3-17. ‘Fishing without license; exceptions. 


17-3-18, ‘Director authorized to issue fishing permit 
without’ license to certain handicapped 
persons. 

17-38-19. Spécial license; minors fishing on scout property. 

17-3-20. Fee disposition. 

17-3-21, Season and bag’ ‘limits applicable to minors 
holding special license. 

17-322, Administration of 17-3-19 to 17-3-22. 

17-3-23, Fishing on lands of New. Mexico boy's school 
near Springer authorized for resident chil- 

183 dren without a license. ‘ 

17-3+24, Supervision of fishing at boys' school. 

17-38-25, Patients at Carrie Tingley .crippled children's 

; hospital; fishing on hospital lands by, pg" 
bad tients; supervision. 

17-38-26. Taking minnows and nongame fish to sell as 

bait; license required; exception. 

17-3-27. \Bait license; bond; fee; issuance. 

Exceptions ‘from 17-38-26, 17-3-27; taking bait 


17-38-28. 
nice for own use; persons under: 15; unlawful to 
place nongame fish in certain waters. 
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Sec. Sec. 
17-3-29. Permit to take game, birds or fish as specimens or 17-3-38, Tags. 
for scientific or propagating purposes; eli- 17-3-39. . Special nonresident licenses. 
gibility; issuance; contents; nonassignable; 17-3-40. Regular licenses. 
sale for food purposes prohibited. 17-3-41. Commercial operation of. 
17-3-30. Sending game animals, birds and fish to officers 17-3-42: Revocation of permits. 
of other states. 
17-3- 31. Permit to capture or destroy protected game me? ARE AIRBORNE HUNTING ACT 
damaging crops or property; beavers. 17-38-48. Short title. 
17-3-32. Importing game animals; permits. 17-3-44. Definitions. 
17-3-32.1. Exceptions from certain permits. 17-3-45. Shooting from aireratt causing injury by air- 
17-83-33. Presumption from possession of game or fish craft; penalty. 
without license; showing license to officer. 17-3-46, Applicability. 
17-3-34. Revocation of license, certificate or permit for 17-3-47. Permit. 
violation of law; notice and hearing; judi- Part 4. PENALTIES 
cial review. . 
Part 2. REGULATED SHOOTING PRESERVE ACT 17-3-48. Purchase or use of license, certificate or permit, 
3 ; ; or hunting or fishing while under suspen- 
17-3-35. Short title. sion or revocation; penalty. 

17-3-86. Regulated shooting preserves; fees. 17-38-49. Computer-assisted remote bee at prohibited: 
17-3-37. Definition. penalties. 
PART 1 
GENERAL PROVISIONS 


17-3-1. Current license required. 


Each license issued under Chapter 17 NMSA 1978, runs from April 1 through March 31 of the 
following calendar year. No person shall shoot, hunt, kill, injure or take, in any manner, any game 
animal, game bird or game fish without paying for, and having in his possession, the proper license 
required by law for the year in which the shooting, hunting, fishing or taking is done. No nonresi- 
dent shall shoot, hunt, kill or take, in any manner, any nongame animal or nongame bird without 
paying for, and having in his possession, any one of the nonresident hunting licenses listed in Sec- 
tion 17-3-13 NMSA 1978 required by law for the year in which the shooting, hunting or taking is 


done. 


History: 1953 Comp., § 53-3-1, enacted by Laws 
1964 (1st S.S.), ch. 17, § 1; 1967, ch. 4, § 1. 

Repeals and reenactments. — Laws:1964 (1st.S.S.), 
ch. 17, § 1, repealed former 53-3-1, 1953 Comp., relating 
to hunting and fishing licenses and shipping permits, and 
enacted a new 17-3-1 NMSA 1978, 

Cross references. — For what are game mammals, 
game birds and game fish, see 17-2-3 NMSA 1978. 

For penalty for violation of fish and game laws, see 17- 
2-10 NMSA 1978. 

For licenses for Indians and Indian reservations, see 17- 
2-28 NMSA 1978 and notes thereto, 

For permits respecting endangered species, see 17-2-42 
and 17-2-45 NMSA 1978, 

For license and permit fees, see 17-38-13 NMSA 1978, 


ANNOTATIONS 


Bear as game animal. — A statute denominating bear 
as a game animal could not validate a previous unauthor- 
ized regulation of the game commission classifying bear as 
a game animal, especially as the statute:did not purport to 
be a validating statute; but where a previous statute had 
specified the closed season for bear, it sufficiently showed 
the statutory intent to define bear asa game animal. State 
ex rel. Sofeico v. Heffernan; 1936-NMSC-069, 41 N.M. 219, 67 


P.2d 240. See 17-2-1, 17-2-3 NMSA 1978 and notes thereto. : 


A state may enact game laws which discrimi- 
nate against nonresidents in the enjoyment of the 
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privileges of hunting and fishing. 1964 Op. Att'y Gen. 
No. 64-91. 

State may require special season deer tag on Ji- 
carilla reservation and Tierra Amarilla grant. — 
The state game commission may lawfully require that one 
who hunts in the Jicarilla reservation and Tierra Ama- 
rilla grant obtain a $2.00 special season deer tag. 1961-62 
Op. Att'y Gen. No. 62-135. 

A New Mexico license is required of persons fish- 
ing in the Elephant Butte reservoir, although a part of 
the United States reclamation service. This opinion was 
confirmed by the chief counsel of the United States recla- 
mation service. 1917-18 Op. Att'y Gen. No. 68. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 35 Am. 
Jur. 2d Fish aid Game 8 45. 

Power of game commission to open or ‘close season, 34 
A.L.R. 832. 

Validity of discrimination against nonresidents, 61 
A.E.R. 337, 112 A.L.R. 63. 

Applicability of state fishing license laws or other public 
regulations to fishing in private lake or pond, 15 A.L.R.2d 
754.) 1208 

Rights of boating and Sahing on inland lakes, 57 
A.L.R.2d 569. 

Right of public to use shore of inland navigable lakes 
between high and low water mark, 40 A.L.R.3d 776. 

36A C.J.S. Fish § 36; 38 C.J.S. Game §§ 61, 63, 64, 67. 
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17-3-2. Classes of licenses. 


_A. As.used with reference to licenses in Chapter 17 NMSA 1978: 

(1) "fishing" entitles the licensee to fish for game fish during the open seasons for each 
species; 

(2) ."game hunting" entitles the licensee to hunt game birds, other than wild turkey, and 
squirrel during the open seasons for each and to apply for or purchase a license to hunt for deer, 
antelope, elk, bighorn sheep, Barbary sheep, javelina, bear, oryx, ibex, cougar and wild turkey; 

(3) "deer" entitles the licensee to hunt deer during the open season; 

(4) "antelope" entitles the licensee to hunt antelope during the open season; 

(5) "elk" entitles the licensee to hunt elk during the open season; 

(6) "bighorn sheep" entitles the licensee to hunt bighorn sheep during the open season; 

(7) "Barbary sheep" entitles the licensee to hunt Barbary sheep during the open season; 

(8) "javelina" entitles the licensee to hunt javelina during the open season; 

(9) "bear" entitles the licensee to hunt bear during the open season; 

(10) "nongame" entitles the licensee to hunt or take any animal or bird not protected by 
law; 

(11). "temporary fishing" entitles the licensee to fish for game fish during a specific period 
of time indicated on the license; 

(12) "oryx" entitles the licensee to hunt oryx during the open season; 

(13). "ibex" entitles the licensee to hunt ibex during the open season; 

(14). "cougar" entitles the licensee to hunt cougar during the open season; 

(15) ‘turkey: entitles the licensee to hunt turkey during the open season; 

(16) "special season turkey" entitles the licensee to hunt turkey during special seasons 
designated by the state game commission; 

(17) "quality elk" entitles the licensee to hunt elk during a special quality elk season, ¥ 
be established by the state game commission, when the timing of the season and hunter density 
is specially regulated and the elk population is managed with an intent to provide the licensee an 
increased opportunity, to take a mature elk; 

(18). "quality deer" entitles the licensee to hunt deer during'a special quality deer season, 
to be established by the state game commission, when the timing of the season and hunter density 
is specially regulated and the deer population is managed with an intent to provide the licensee an 
increased opportunity to take a mature deer; 

(19) "temporary game hunting" entitles the licensee to hunt game birds, except wild tur- 
key, and squirrel during a specific period of time indicated on the license; 

(20). "second rod" entitles the licensee to fish using two fishing rods to fish for game fish 
during the open seasons for each species; and 

(21). "fishing and game hunting combination" entitles the licensee to hunt squirrel and 
game birds, other than wild turkey, and to fish for game fish during the open season for each. 

B. A hunting license does not entitle the licensee to hunt, kill or take game animals or birds 
within or upon a park or enclosure licensed or posted as provided by law or within or upon a pri- 
vately owned enclosure without consent of the owner or within or upon a game refuge or game 
management area. 

C. A fishing license does not entitle nae licensee to fish for or take fish within or upon a park 
or enclosure licensed or posted as provided by law or within or upon a privately owned enclosure 
without consent of the owner or in or on closed waters. 

D. A junior fishing license may be purchased by a resident who has reached the age of twelve 
years but has not reached the age of eighteen years. A junior fishing license entitles the licensee to 
fish for game fish during the open season for each species. 

E. Avsenior fishing license may be purchased by a resident who has reached the age of sixty- 
five years, A senior fishing license entitles the licensee to fish for game fish during the open season 
for each species. 

F, A-nonresident junior fishing license may be purchased by a nonresident who has reached 
the age of twelve years but has' not reached the age of eighteen years. A nonresident junior fishing 
license entitles the licensee to fish for game fish during the open season for each species. 
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G. Asenior game hunting license may be purchased by a resident who has reached the age of 
sixty-five years. A senior game hunting license entitles the licensee to hunt for squirrel and game 
birds, other than wild turkey, during the open seasons for each species and to apply for or purchase 
a license to hunt for deer, antelope, elk, bighorn sheep, Barbary sheep, javelina, bear, rye, ibex, 
cougar and wild turkey. 

H.. ‘A junior, resident or nonresident, game hunting license may be purchased by a person who 
has not reached the age of eighteen years. A junior game hunting license entitles the licensee ‘to 
hunt for squirrel and game birds, other than wild turkey, during the open seasons for each species 
and to apply for or purchase a license to hunt for deer, antelope, elk, bighorn sheep, Barbary sheep, 
javelina, bear, oryx, ibex, cougar and wild turkey. 

I. A handicapped fishing license may be purchased by a resident who has a severe physical 
impairment that substantially limits one or more major life activities and who can furnish ad- 
equate proof of this disability to the state game commission. A handicapped fishing license may 
be purchased by a resident who has a developmental disability as defined in Subsection H of Sec- 
tion 43-1-3 NMSA 1978 and who can furnish adequate proof of this disability to the state game 
commission. A handicapped fishing license entitles the licensee to fish for game fish during ae 
open season for each species. 

“J. A handicapped game hunting license may be purchased by a resident who has a severe 
physical impairment that substantially limits one or more major life activities and who can fur- 
nish adequate proof of this disability to the state game commission. A handicapped game hunting 
license entitles the licensee to hunt for squirrel and game birds, other than wild turkey, during the 
open season for each species and to apply for or purchase a license to hunt for deer, antelope, elk, 
bighorn sheep, Barbary sheep, javelina, bear, oryx, ibex, cougar and wild turkey. 

K. A fishing license may be obtained at no cost by a resident who has reached the age of sev- 
enty years. 

L. Asecond rod validation may be purchased by either a resident or nonresident. A second rod 
validation entitles the licensee to fish using two rods for game fish during the open season for each 
species. 

M. A junior-senior elk license may be purchased by a resident who has not reached the age’ 
of eighteen years or by a resident who has reached the age of sixty-five years. A junior-senior elk 
license entitles the licensee to hunt for elk during the open season for that species. 

N. A junior-senior deer license may be purchased by a resident who is younger than eighteen 
years or older than sixty-five years. A junior-senior deer license entitles the licensée to hunt for 
deer during the open season for that species. | 

O. A junior or senior fishing and game hunting combination license may be purchased by a 
resident who is younger than eighteen years or older than sixty-five years. A junior or senior fish- 
ing and game hunting combination license entitles the licensee to fish for game fish or hunt for 
squirrel and game birds, other than wild turkey, during the open seasons for each species and to 
apply for or purchase a license to hunt for deer, antelope, elk, breton sheep, Barbary sheep, jave- 
lina, bear, oryx, ibex, cougar and wild turkey. 

P. Except for a resident, disabled veteran, fishing and game hunting combination license issued 
pursuant to Section 17-3-18 NMSA 1978, a New Mexico resident who is a veteran of the United 
States military or who is active duty military is eligible for a fifty percent discount on any license, 
permit or stamp purchase upon valid proof of service ‘as determined by the state game commission. 


History: 1953 Comp., § 53-3-1.1, enacted by Laws For special nonresident bird licenses for regulated 
1964 (1st S.S.), ch. 17, § 2; 1969, ch, 28, § 2; 1971, ch. 75, shooting preserves, see 17-3-39 NMSA 1978.) 
§ 4; 1973, ch. 268, § 1; 1977, ch. 180, § 1; 1979, ch. 286, For hunting and fishing in licensed private parks or 
§ 1; 1983, ch. 117, § 1; 1989, ch. 129, § 1; 1992, ch. 28, § lakes, see 17-4-15 NMSA 1978. _— 
1; 1993, ch. 189, § 1; 1995, ch. 87, § 1; 1998, ch. 51, § 1; The 2015 amendment, effective April 1, 2016, removed 
2008, ch. 195, § 1; 2005, ch. 74, § 1; 2007, ch. 8, § 1;2009, | certain game and fish licenses for tesidents who are dis- 
ch, 230, § 1; 2010, ch, 45, § 1; 2011, ch. 25, § 1; 2011, ch, abled veterans and military members, enacted a new 
186, § 2; 2015, ch. 148, § 1. provision entitling veterans and active duty military resi- 

Repeals. — Laws 2015, ch. 148, § 3 repealed Laws dents to purchase any license under this section at a fifty 
2011, ch. 25, § 1, effective April. 1, 2016. percent discount, and provided for an exception; deleted 

Cross references, — For power of state game com- Subsection P, relating to a disabled veteran fishing and, 
mission to establish open and closed seasons, see 17-2-1 game hunting combination license; deleted Subsection Q, 
NMSA 1978, : td 
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relating to a military game hunting.and fishing license; and "does not entitle" for "entitles" preceding "the licensee 
and added a new Subsection P. to" in Subsections B and C;added Subsection J rand sub- 
The 2011 amendment, effective April 1, 2012, elimi- stituted "a" for “any" throughout the section, 
nated the distinction between small game hunting and The 1998 amendment, effective July 1, 1998, née 
general hunting licenses and permitted game hunting li- Paragraph A(23); deleted Subsection F and redesignated 
censees to apply: for and purchase a license to hunt speci- the remaining subsections accordingly; and deleted the 
a mammal species. proviso at the end of Subsection G, 
he 2010 amendment, effective May 19, 2010, added 
Subsection Q. ANN OTATIONS 


The 2009 amendment, effective July 1, 2009; added 
Subsection P. 

The 2007 amendment, effective April 1, 2008, added 
Paragraph (23) of Subsection A to define the fishing and 


Roped to public waters, —A private landowner can- 
not prevent persons from fishing in‘a public stream that 
flows across the landowner’s property, provided the pub- 
lic stream is accessible without trespass across privately 


small game combination license; added Subsection N to owned adjacent lands. 2014 Op. Att’y Gen. 14-04 

provide for a junior-senior deer license; and added Sub- This section applies: ta ScttcTesdi dua ee Tusdhtiees 
section O to provide for a junior-senior fishing and small lands. 1973 Op: Att'y Geni No. 73-18. See 17+2-28 NMSA 
game combination license. O78 onc dptes theratin: 


The 2005 amendment, effective April 1, 2006, elimi- 


nates the bison and gazelle classes of licenses in. Sub- tion is constitutional if, in application, Indian lands are 
section A, creates for a junior fishing license for. persons brought into its. scope via non‘Indian action. 1973: Op. 
between the ages of twelve and eighteen in Subsection Att'y Gen; No. 73-18. 

D, creates a senior fishing license for’ residents who are License ‘covering birds ae nih everiaat eats lnitaviad 


65 years of age or older in Subsection H, creates a ju- Holders of bird (now small game) licenses cannot kill rab- 
nior general hunting license for residents who have are bits. 1935-36 Op. Att'y Gen. No. 121, 


not 18 years of age in Subsection H and creates a junior- 
senior elk license for residents under 18 years of age and Where fish from private lakes or ponds are private prop- 


65 years of age or older. " fi li 
The 2003 amendment, effective on July 1, 2003 for Gen. No ae gi ee age aaa ar fe 


trout water anglers and April 1, 2004 for warm water 
anglers, added Paragraph A(24); substituted "A" for "No" 


Applicability to Indians constitutional. —- This sec- 


License not required to fish private property. — 


17-3-3. Repealed. 


Repeals. — Laws 1983, ch. 117, § 6, repealed 17-3-3 8, relating to prohibited shipments and pousneies therefor, 
NMSA 1978, as enacted by Laws 1964 (1st S.S.), ch. 17, § effective April 1, 1983. 


17-3-4. Residence. 


As used in Chapter 17 NMSA 1978: , | 
‘A. a "resident" entitled to purchase resident hunting and fishing licenses is any person: 

(1) who is a United States citizen and who, for a period of not less than ninety days im- 
mediately preceding the date of application for the license, has been domiciled i in New Mexico and 
has not claimed residency elsewhere for any purpose; 

(2) who is not a citizen of the United States but who is legally within the’ United States 
and has actually lived in this state for ninety days immediately preceding his license application; 

(3) not otherwise entitled to claim residence, who is a student attending any educational 
institution in this state, has so attended and actually lived in this state for at least one full term 
immediately preceding his license application and presents with his application a certificate of 
such attendance from proper authorities of the educational institution; 

(4) not otherwise entitled to claim residence, who is a member of the armed forces of the 
United States and permanently assigned to a military installation located within this state and 
presents with his license application a certificate of such assignment from his commanding officer 
or designated representative; or the spouse or dependent of such person, not otherwise entitled 
to claim residence, living sata on same household and Burenten ty certified by the person’ s com- 
manding officer; or 

(5) ‘not otherwise batiiiea to claim residence, who is a member of the armed forces of the 
United States and officially stationed at a military reservation located partially in this state and 
partially in an adjacent state but only for a special eae: valid only for hunting and fishing in 
this state on those reservations; and 

B. a "nonresident" who must purchase nonresident hunting and fishing licenses is any person 
not a resident, including any temporary resident who maintains his home outside of the state. 


ae 
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History: 1953 Comp., § 53-3-1.3, enacted by Laws 
1964 (1st S.S.), ch. 17, § 4; 1967, ch. 22, § 1; 1971, ch. 17, 
§ 1; 1971, ch. 170, § 1; 1979, ch. 340, § 6. 

ANNOTATIONS 

A state may enact game laws which discriminate 
against nonresidents in the enjoyment of the privileges 
of hunting and fishing. 1964 Op. Att'y Gen. No. 64-91. 

A "resident" is one making his home in the state, 
voting or meaning to vote here, for at least six months 
(now 90 days). 1923-24 Op. Att'y Gen. No. 69. 

No. resident license without residence for re- 
quired period. — A person who is a bona fide resident 
of this state may not procure a resident hunting license 
prior to his having resided in this state for a period of six 
months (now 90:days). 1957-58 Op. Att'y Gen. No. 57-228. 

Owning property is not sufficient. — A nonresident 
property-owner of the state is not entitled to'a resident 
fishing or hunting license. 1919-20 Op. Att'y Gen. No. 15. 

Army service alone is not sufficient to enable per- 
son to acquire bona fide resident in state for purpose of ob- 
taining residence hunting or fishing license, 1931-32 Op, 
Att'y Gen, No. 108. 


of New Mexico and with no prior residence therein are not 
entitled to resident hunting or fishing license, 1935-36 Op. 
Att'y Gen. No. 88; 1931-32 Op. Att'y Gen. No. 108; 1925-26 
Op. Att'y Gen. No. 27, 

Being stationed out of state does not end in-state 
residence, — A soldier with prior bona fide New Mex- 
ico residence and stationed outside of the state may be 
deemed a resident for purpose of obtaining a hunting or 
fishing license. 1931-32 Op. Att'y Gen. No. 108. 

Military dependent may become resident. — A 
dependent of a permanently assigned military person is 
qualified to purchase a resident hunting or fishing license 
after residing in New Mexico six months (now 90 days) 
prior to applying for same. 1957-58 Op. Att'y Gen. No, 58- 
116, 

Los Alamos residents for six months (now 90 days) 
or more are not by reason of such residence entitled to 
resident licenses unless they had previously established 
a bona fide residence elsewhere in the state and have not 
abandoned such other place as their legal New Mexico 
residence. 1947-48 Op. Att'y Gen. No. 5175. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 Am. 
Jur, 2d Fish and Game §§ 35, 45. 


Soldier without prior state residence is not en- 36A C.1S. Fish § 36; 38 C.J.S. Game 8§ 52, 53. 


titled to resident license. — Soldiers stationed outside 


17-3-5. Application for hunting or fishing licenses; contents; filing. 


A. The director of the department of game and fish shall prepare and furnish blank applications for 
all persons applying for fishing or hunting licenses within the state. Except as provided in Subsection 
B or E of this section, each person, before receiving any fishing or hunting license, shall make applica- 
tion on a blank so provided. Among other matters that may be shown by the application, a statement 
shall show the exact residence of the applicant. Except as provided in Subsection B or E of this section, 
the application shall be signed by the applicant. All applications for licenses shall be filed with and is- 
sued by license vendors appointed by the director. All fishing and hunting licenses and the applications 
therefor shall contain the place of residence of the person to whom any license may be issued. 

B. License vendors, as authorized by the director of the department of game and fish, may take 
applications for hunting and fishing licenses or authorizations via telephone or the internet. The 
vendor or applicant shall fill out a license application with the same information as required for 
other applications, The vendor shall mail the license to the applicant, and the license shall be in the 
possession of the hunter or angler unless otherwise provided in Chapter 17 NMSA 1978. All money 
collected through telephone or internet sales shall be remitted to the director by the tenth day of 
the month following the sale. An individual receiving a license pursuant to this subsection is not re- 
quired to, sign an application prior to issuance of the license; provided, however, that the individual 
is subject to prosecution pursuant to Section 17-3-6 NMSA 1978 for any false or fraudulent state- 
ment or other misrepresentation as if the individual had signed an application for license. 

C. Upon request, an applicant for a fishing or game hunting license shall receive an authoriza- 
tion number as assigned by the director of the department of game and fish through the vendor. 
The authorization number may be used in lieu of the actual license only by the individual who ap- 
plies and meets the requirements for a license, The authorization number shall serve as a license 
for the purposes of Sections 17-3-1 and 17-3-17 NMSA 1978. It is a misdemeanor to hunt or fish 
with an invalid authorization number or a number.issued to another person. 

D. Each license vendor authorized to sell licenses via telephone or internet may collect the 
actual cost, not to exceed five dollars ($5.00), of shipping and handling the application and license 
issuance. 

_E. . The director of the department. of game and fish may prepare and furnish an electronic 
application for all persons applying for hunting license drawings. A person making an electronic 
application is not required)to sign an application prior to issuance of the license; provided that the 
person is subject to prosecution pursuant.to Section 17-3-6 NMSA 1978 for any false or fraudulent 
statement or other misrepresentation as if the person had signed an application. 
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History: Laws 1923, ch, 129, § 1; C.S. 1929, § 57-218; » The 1995 amendment, effective June 16, 1995, desig- 
1941 Comp., § 48-302; Laws 1945, ch. 99, § 2; 1953 nated the existing provision as Subsection A; added Sub- 
Comp., § 53-3-2; Laws 1973, ch. 63, § 1; 1995, ch, 99, § - sections B through D; and, in Subsection A, inserted "of 


1; 2005, ch, 826, § 1) 2011, ch, 186, § 3. - the department’ of game and fish" in the first sentence, 
Cross references: — For power of state game commis- added "except as provided in Subsection B of this section" 

sion to withhold license, see 17-1-14 NMSA 1978, at the beginning of the second and third sentences, and 
For blank forms and applications for licenses, see 17-3-7 made minor stylistic changes. 

NMSA 1978.. 
The 2011 amendment, effective April 1, 2012, elimi- | ANNOTATIONS | 


nated the distinction between small game hunting and 
general hunting licenses. name of another as an applicant when. applying, for 
The 2005 amendment, effective June 17, 2005, pro- a hunting or fishing license in New Mexico. ake Op. 
vides in Subsection B that license vendors may take ap- Att'y Gen. No! 58-116. 
plications via the internet and that all money collected via ‘False certificate by witness is subject to prosecu- 
internet sales shall be remitted to the director and adds tion.,—- Witness. who makes:a false certificate concern- 
Subsection E to provide that the director may provide for ing the residence of an applicant for'a fishing or hunting 
electronic applications for hunting license drawings, that license is subject to prosecution under 17-3-6 NMSA 1978 
a persons making an electronic application is not required since signature by the witness corroborates the appli- 


to sign the application and that a person is subject to cant's statement and is an essential part of the applica- 
prosecution for a false or fraudulent statement or misrep- tion. 1941-42 Op. Att'y Gen. No. 3973. 


- ele te te as if the person pigaeelithe application. 


It would not be legal for: any: person to sign; the 


ft 


17-3-6. Site statements; using license issued to another; hunting 
without license lawfully procured; altering licenses, 


It is a misdemeanor: 

A. to certify or sign any false or fraudulent statement relative to the residence of any applicant 
for a hunting or fishing license or permit; 

B. for any nonresident of New Mexico, for the purpose of securing a New Mexico hunting or 
fishing license, to make or cause to be made any false or fraudulent statements or representations 
to any person issuing hunting and fishing licenses in this state; 

C. to use a hunting or fishing license issued to or in the name of any other person or in the 
name of any fictitious person; 

D. to hunt game or fish in New Mexico without a license lawfully procured; 

E. for any license vendor or any licensee to alter or predate or postdate any license, certificate 
or permit; or 

F. for any nonresident to possess a resident hunting, fishing or trapping license issued in the 
nonresident's name pursuant to a telephone, electronic or hard copy application. 


History: Laws 1928, ch. 129, § 2; C.S. 1929, § 57-219; * ANNOTATIONS 
1941 Comp., § 43-303; Laws 1945, ch. 99, § 3; 1953 é : : { 
Comp., § 53-3-3; Laws 1963, ch. 213, § 3; 1979, ch. 340, _ False certificate by witness is subject to prosecu- 
§ 7; 2005, ch. 326, § 2. tion. — Witness who makes‘a false certificate concern- 
Cross references, — For penalties for acts described ing the residence of an applicant for a fishing or hunting 
in'this section, see 1722-10 NMSA 1978: » license is subject, to prosecution under this section since 
The 2005 amendment, effective June 17, 2005, added his signature. corroborates the applicant's statement and 
Subsection F to provide that it is a misdemeanor for a Pe coger part of the application. 1941-42 Op. Attly’ 
n. No. : 


nonresident to possess a resident license issued in the 
nonresident's name pursuant to a telephone, electronic or 
hard copy application, “' 


Magistrate has jurisdiction of violations of this 
section. 1953-54 Op, Att'y Gen. No. 5860. 


17-3-7. Blank forms; license issued only on application; false statement. 
voids license; records; reports; accounting for fees collected; 
refund of fees; transfer of hunting license. 


A. The director of the department of game and fish shall prescribe and procure the printing of 
all forms and blanks that may be required to:carry out the intent of Chapter 17 NMSA 1978. All 
necessary blanks shall be furnished by the director to.the license collectors. No license shall be 
“issued except as provided in Section 17-3-5 NMSA 1978. Any false statement in any application 
shall render the license issued void. 
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B. A license collector shall'keep a correct and complete record of licenses*issued, which record 
shall remain in the license collector's office and be open to inspection by the public at all times. 

C.. A license collector may collect and retain a vendor fee for each license or. permit issued; 
provided the fee shall be just and reasonable, as determined by regulation of the state game com- 
mission, and shall not exceed one dollar ($1.00) for each license or permit issued; and provided 
further that no such fee shall be collected by the department of game and fish from the purchaser 
of a special license. "Special license" includes those licenses for the following species: antelope, elk, . 
Barbary sheep, bighorn sheep, bison, oryx, ibex, gazelle and javelina. 

D._ A license collector shall remit to the director of the department of game and fish the statu- 
tory fee of all licenses and permits sold on or before the tenth day of the month following and shall 
by the same time report the number and’kind of licenses issued. 

E. Except as provided in Section 17-1-14 NMSA 1978, the director of the department of game 
and fish shall turn over all money so received to the state treasurer to be credited to the game 
protection fund. 

F. The director of the department of game and fish, in the director's sole discretion, may autho- 
rize a refund of the amount of a hunting license fee from the game and fish suspense fund if: 

(1) upon written application by the licensee, prior to the time of the hunt for which the 
license has been issued, the director finds that: 

(a) the licensee has a disability, due to a verified injury or life-threatening illness, 
that prohibits the licensee from hunting during the period that the license is valid; or 

(b) the licensee has been deployed by the military and the deployment prevents the 
licensee from traveling to the hunt during the period that the license is valid; 

(2) upon written application by a personal representative of a licensee's estate, the direc- 
tor finds that the licensee died prior to the time of the hunt for which the license was issued; or 

(3) the director cancels a hunt due to forest fire or other natural disaster. 

G. The director of the department of game and fish, in the director's sole discretion, may autho- 
rize a transfer of a hunting license: 

(1) to the licensee's designee if, upon written application by the licensee, prior to the time 
of the hunt for which the license has been issued, the director finds that: 

(a) the licensee has a disability, due to a verified injury or life-threatening illness, 
that prohibits the licensee from hunting during the period that the license is valid; or 

(b) the licensee has been deployed by the military and the deployment prevents the 
licensee from traveling to the hunt during the period that the license is valid; 

(2) to the designee of the licensee's estate if, upon written application by the personal rep- 
resentative of the licensee's estate, the director finds that the licensee died prior to the time of ine 
hunt for which the license was issued; or 

(3) upon written application by a licensee, to a nonprofit organization approved by the 
state game commission. ; 

H. The state game commission may prescribe, by rule, the documentation necessary for a find- 
ing pursuant to Subsection F or G of this section. 


History: Laws 1912, ch. 85, § 48; Code 1915, § 2471; license if a licensee has been prevented from hunting dur- 
C.S. 1929, § 57-256; Laws 1937, ch. 210, § 1; 1941 ing the time of the license because of.a disability or be- 
Comp., § 48-305; 1953 Comp., § 53-3-5; Laws 1959, ch. cause of a deployment by the military or if the licensee 
64, § 1; 1973, ch. 140, § 1; 1977, ch. 180, § 2; 1978, ch. died to the time of the hunt. 

105, § 1; 1992, ch. 29, $8; 1995, ch. 99, § 2; 2005, ch. 38, 
§ 2 2012, ch. 32, § 1. ANNOTATIONS 


Cross references, — For preparation and contents of 
forms and filing of applications, see 17-3-5 NMSA 1978. name of another.as an applicant when applying for 
The 2012 amendment, effective May 16, 2012, provided a hunting or fishing license 2 New Mexico. 1957-58 Op. 
for refunds of license fees due to forest fires or other natu- Att'y Gen. No. 58-116 
ral disasters and in Subsection F, added Paragraph (3), Tay Ts 
The 2005 amendment, effective June 17, 2005, added 


It would not be legal for any person to sign the 


There are no provisions for reimbursement of li- 
F : 3 ; cense fees in any circumstances; therefore, persons who 
Subsections F and G to provide that the dir ector of the have purchased a second license illegally are not entitled 
game and fish department may, in the director's discre- to reimbursement for the second license. 1975 Op. Att'y 
tion, authorize a refund of a hunting license from the Gen. No. 75-38. 
game and fish suspense fund or a transfer of a hunting 
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17-3-8 LICENSES AND PERMITS 17-3-12 


17-3-8. Loss of application blanks by license collector; accounting. 


In the event that a license collector shall lose any of the application blanks for hunting or fishing 
licenses issued to him by the director of the department of game and fish, he shall immediately 
notify the director of the loss of the blanks and he shall inform the director of the number and the 
serial number of each of the application blanks lost. 


History: 1953 Comp., § 53-3-5.1, enacted by Laws 
1959, ch. 144, § 1. 


17-3-9. Application blanks lost by license collector to be void. 


Upon the receipt of a notice from the license collector that an application blank has been lost, 
the director of the department of game and fish shall immediately declare the blank void. The di- 
rector shall notify the various conservation officers throughout the state and such other persons 
as he shall deem necessary that the application blanks containing the serial numbers reported by 
the license collector are void. 


History: 1953 Comp., § 53-3-5.2, enacted by Laws 
1959, ch. 144, § 2. 


17-3-10. Presumption of loss [sale] 


In any case where a license collector has notified the director of the department of game and 
fish of the loss of an application blank for hunting or fishing licenses, it shall be presumed that the 
blank has been sold. . . 


History: 1953 Comp., § 53-3-5.8, enacted by Laws 
1959, ch, 144, § 3. 


17-83-11. Possession of license declared void is unlawful. 


Any person in possession of a hunting or fishing license containing the serial number which 
was reported by the collector as the application blank which was lost and which was declared void 
by the director of the department of game and fish, and the license was not validly issued to him, 
shall be guilty of a misdemeanor. 


History: 1953 Comp., § 53-3-5.4, enacted by Laws 
1959, ch. 144, § 4. 


17-3-12. Accounting for licenses. 


When a license vendor is unable to account for hunting and fishing licenses issued to him, the 
state game commission shall determine the extent of liability of the vendor and the decision of the 
commission shall be final. 


History: 1953 Comp., § 53-3-5.6, enacted by Laws vendor is not able to accurately account for any missing 
1959, ch, 144, § 6. licenses, the director is justified in assuming that they 
have been sold for the highest dollar value which could 

' ANNOTATIONS have been received for their sale, and until the license 


F f ‘ + oot . collector is able to prove the contrary to the director's 
Pa edge wae: reasiapataR d ueen ey: tne satisfaction, he should be held responsible for that sum. 


NMSA 1978 it is the duty of each license collector to ac- 1953-54 Op, Att'y Gen. No. 6028 (issued prior to enact- 
count properly for the licenses sold by him, in the event a ment of this section). 
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17-3-13 GAME AND FISH AND OUTDOOR RECREATION 17-3-13 


17-3-13. License fees. 


A. The director of the department of game and fish shall keep a record of all money received and 
licenses and permits issued by the department, numbering each class separately. Upon satisfactory 
proof that.a license or permit has been lost before its expiration, the director may issue a duplicate 
and collect a just and reasonable fee for it as determined by regulation of the state game commission. 

B. The director of the department of game and fish shall collect the following fees for each li- 
cense of the class indicated: 


Resident, Wan 8c eh ean NOUR ts fee caeeUerocoten tee HTEMMEM tet rstte teeth vtec terete or nets $25.00 
Resident, gate Nunn sv Meetemtiae trresdie.caterecqurten dodatiittotan-tsac;sart- cragnth ete ace ra enagecs Macca ceed 15.00 
Resident, deePt@ #20) Ov Ser) Se Naas MSA FAO CCE SAG, MO 8s ah 31.00 
Resident, Winsor senior deer er... tt ccen cichecnts ote mee navarhs -a+sacr ngrusserseaseeeeasennevenesups ns 19.00 
Resident, senior, handicapped, game hunting and fishing.......... lp BB vetticorie epee tthe Beery. 20.00 
Resident, fishing and game hunting combination. ...........s.ccssesssssessssesssessssseseonacsenesaneseavensenss 30.00 
Resident, junior, fishing and game hunting combination .......... En hairdo beter oret Sree » 15,00 
Resident, disabled veteran, fishing and game hunting combination.............. trict dea somianat rel 
Resident¥aritelope ce teres tnt terete ree te Cee ett: ne mnetecs ccs eS ey a Pt teh Bo 50.00 
RGGI SNt, SL COW WA -sscesergrkseeorsteuer setnarysr<> sche’ opie meat gS a wii Rial aid iaad er 50.00 
Resident; alk*bull or either Saxe ter ee nen eee ERE eR es on cte ear teint okt ee ee 80.00 
Resident: PUDIOF-semior, Cl...c a. eeeceretr eters: or-ankee PaMten nett: sos santas ett en cdans peeseepetensases pateamnE 48.00 
Resident, Dighorn sheep, Tain ieee elena tense js ta RT Rk var an sar so -ctaraaaeemiaestacemenetamtns rae 150.00 
Resident, bighorn sheep, CWe...........ssssesecesesseeecesensneseses ay tee eb coupe tr. recreate 75.00 
Resident, Barbary Sheps, aus-accracssaage capniaeeadeeasssieuaralivacn teas: fees <a soaraeasatie al 9paanthaeiis ateahiy sah 100.00 
HOBIGAT EG. DGS ccc shspdcvadec ca te<t dancconast brates Gants die Ls ee eee ec atas dear nek ode nasdhantiedtanece: wisi ane? eet 44.00 
RESIGENE, CULROY cist. ccritosveverastns socetgiicsncscahtstr cy: Ge MEUM tow ce. ces. .at- Eaten eee 25.00 
RROSICOIT, COUR AE. 0 or.,..102G.scretate«sasnnodideicces ccviss Soret nna MERE Cait ena ates toucete dense teitetes meee tia er need 40.00 
PRASICLATTES OL VK sree crhes Pes eeery at ra vstuhayy spel avvs tu eal Ul yaaa ae aul cane CN a a 150.00 
Resident, iGO Fiocescererssercssnees tgeasscgicticcteattrscoatentinass eetammeecratent raatess Lua uereeentt testes ata tae ae 100.00 
R@GiGGnit, FAVES sits ssayeevaptvsnace ta tatoseasaasageasregnede cele tRaeeeRnnats <irie cored. cre tree mmns ypueaiee a Meera tan ee 55.00 
Resident: fur dealer oie. cic wiredtorvar ten otc Pitccushiiah eens ene ate ig thes sy aiatey tle ides eae 15.00 
Resident trapper sserercctretecenrere-cretittrcnes mephnndtire ict cr RepEe ere teeter ern tater en 20.00 
Resident, junior JFADDAT  --iatecrraruncsnastenmesil “ev enkedactraane aneee pkawicas-theas fanalatameiesante sat treecaaaiees ae 9.00 
Nonresident, fishing................ F cae sia vival alias saPies-os uct coe REG ie ve ca ook ol as onic ney EE RENE 56.00 
Nonresident, junior fishing ......... anit sacle Rosca vetadls See dees peed fias -deiooecioae se Ant NE ‘eit a Sead 15.00 
Nonresident, JUnTOr, PATE MUNCIE .c-csscisettrsnccesek esvorteMeMivertosttsss ces; neanmastemtecttrosvgetir venenatis 15.00 
INOMPeSICeTT, PRIS UNTIED Te cectssecs «> coniatbereayasdss id Gets eneMeMeMnM puaiates stoners: amma Nes mine rani sre, 65.00 
Nonresident, QOG% i. scierthetransressorgativest acesdPttetinysesas]  fitg leita tee tsa pine «Ate ee ce sat Ot +++, 200.00 
NOnTeBldGnt, (EILY COON 8... ssitgss sacesssste ee) cpusicaus sup eR gEPaMmnMION ya soe nabslles Sonnet tay a peemelen aan aa 3845.00 
NOonY@siCGnt, DEAT™....0:.scccurencovsagntegnetesdeousssonedivessitcte net tenement i zesnce ccs roel Meena eaenaea ts Seateete 250.00 
WODTSSICLONIL, COUBOL... andere cotcchancontertre Hetstaeretey coe: cies he SaMMMEeN eiskita’t beh ase nye cs cee cope eben 280.00 
Nonresident, tT Key. ,...<isssssessurcdecans needs vaupaanit vines aingoste teeeeemneenr cen skeet aLEte ee i tte cote einem nanan 100.00 
Ores dent STG 1ODG tins esi rluathefomperratehberssst “rei deeiseemnead csi ieceeahnt “enbvmimaroieareal obs 260.00 
Nonresident plle cow citacsesyoopebaetaunri heel eibedess ore fee jean oti i ee ee ere .. 815,00 
Nonresident, elk bull’or sither sexs, 75s Gits..00000. cite eee Tne ees hte MEBs Oh carl fice ents 525.00 
Nonresident, quality elk... 1 thitavsas ooeeinyitesad Re REMeD va exit « Ses AAMAS DONORS 55 osts asta 750.00 
Nonresident, bighorn sheen wa niedeqidsobariry-+++sssepuus pane teaeiane ted boa cerenatto OMe 3,150.00 
Nonresident, Barbary sheep ..........00.00008+ Ho01.......tiene of anothers ve doticangentd dD 850.00 
Nonresident, oryx ........ Sie Rian vp RE Ret Ade ERM ne ayy > Se 1,600.00 
Nonresident, ibeX..........sssccvsersescnsersenss 5 Ne PRR ge tg is, Ss Aah at 1,600.00 
Nonresident, javelina v.ii.ccccec. PRAT. 0 anerdpane teases ooh eenasish seucuaie: Ale sect whoa vin 165.00 
Nonresident far dedler a ee ee eee’, cevecnsalieetr ona tioa 2enatldaben tee AM ETAT 125.00 
Nonresidentptrap pens tans, saaesape brie, tava.ss hale ee ements perth tps: = avacheatthees iB » 846.00 
Nonresident rion Beier =. FRR OE eR... cisniceess of Ree enentsuces use <' Rae eae tance cue Me eee ack eisai 65.00 
Resident, senior; handicapped, Fishing as ics. .sicicotsakessanvdteety ua 0¥esh vines cates Seve ties ees Ee 8.00 
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17-3-13.1 LICENSES AND PERMITS 17-3-13.1 
, Resident) junior fishing ii. ancien adkanbis. aetna wath ss giibteslioagsu: patties 5.00 
TémMpprary fishing, onesdayss. ics. 2acwivass woaolelunes gas. bas nacad aldssloas 12.00, 
CCMA MAL UO UE UU ATL IY ATL Y CREEL OB oeete cats is ctv les seeds Gots fang Sax UReac aI Bae scweatifeeds «thE Aabv apa dRY Wide covievaneais 24:00 
Resident, senior, handicapped, game hunting .............cccsccccssescceesseccesseccsssseeseeseecenssseesereesees 15.00 
Resident, junior; game hunting i100. Ae Wa, Aa RAL, BLA REE. ORR E WR 10.00 
Temporary game hunting four daysex.0. 02.18 MARAIS A SRUA DUNE. 8. ABTA ak... 33.00 
Second rod validation: :.,.ueeGinng. Vana abl. 


History: 1953 Comp., § 53-3-6, enacted by Laws 
1964 (1st S.S.), ch. 17, § 5; 1965, ch. 32, § 1; 1966, ch. 
17, § 1; 1967, ch. 2, § 1; 1969, ch. 28, § 3; 1971, ch. 75, 
§ 5; 1978, ch. 268, § 2; 1977, ch. 180, § 3; 1979, ch. 286, 
§ 2; 1980, ch. 17, § 1; 1983, ch. 117, § 2; 1992, ch. 28, § 
2; 1993, ch. 189, § 2; 1995, ch. 87, § 2; 1996, ch. 87, § 1; 
1998, ch. 51, § 2; 2008, ch. 195, § 2; 2005, ch. 74, § 2; 
2007, ch. 8, § 2; 2009, ch. 230, § 2; 2010, ch. 45, § 2; 2011, 
ch, 25, § 2; 2011, ch. 186, § 4; 2015, ch. 148, § 2. 


Repeals and reenactments, — Laws 1964 (1st S.S.),. 


ch. 17, § 5, repealed former 53-3-6, 1953 Comp., relating to 


license fees and prohibiting fishing without a license, and 


enacted a new 17-3-13,1 NMSA 1978. 
Cross references. — For depositing money rere eaa in 


game protection fund, see 17- 1- 14, 17- = 7, 17-3-20 and 17- 


5-7 NMSA 1978. 

For placing portion of certain Yisfinge fees in game and 
fish bond retirement fund, see 17-1-22 NMSA 1978. 

For fee for additional deer license fee, see 17-3- 15 NMSA 
1978. 

For fee for special Boy Scout fishing license, see 11-3-19 
and 17-3-20 NMSA 1978. 

For license fee for taking and selling minnows and non- 
game fish for bait, see 17-83-27 NMSA 1978. 

For license fee for special nonresident bird licenses for 
regulated shooting preserves, see 17-3-39 NMSA 1978, 

The 2015 amendment, effective April 1; 2016, re- 
moved from the list of license fees, certain licenses for mil- 
itary members; in Subsection B, after the first occurrence 
of "Resident, senior, handicapped," , deleted "military", 
after the second occurrence of "Resident, junior fishing", 
deleted "Temporary active-duty fishing, five days ....4 
12.00"; and.after "Resident, junior, game hunting", deleted 
"Temporary active-duty game, four days...... 16.00", 
~ The 2011 amendment, effective April 1, 2012, elimi- 
nated the distinction between small game hunting and 
general hunting licenses; lowered resident game hunting, 
deer and combined game hunting and fishing license fees; 
and increased nonresident game hunting license fees. 

The 2010 amendment, effective May 19, 2010, in 
Subsection B, changed the license class "Resident, senior, 
handicapped" to the license class "Resident, senior, handi- 
capped, military". 

The 2009 amendment, effective July 1, 2009, in Sub- 
section B, added the “Resident, disabled veteran, fishing 
and small game combination” license fee of $10.00, 


CHS HH EH HEHE TERETE EHH ETHE HEHEHE HHH Eee COHORT Ow ee 4.00. 


The 2007 amendment, effective April 1, 2008, in Sub- 
section'B, provided fees for the resident, junior-senior deer 
license; the resident, fishing and small game combination 
license; and the resident, junior-senior, fishing and small 
game combination license. 

The 2005 amendment, effective April. 1, 2006, in- 


‘creases fees for all classes of fishing and hunting licenses. 


The 2003 amendment, effective July 1, 2003 for trout 
water anglers and April 1, 2004 for warm water anglers, 
added the last entry of the table in Subsection B. 

_ The 1998 amendment, effective July 1, 1998, added a fee 
fora temporary small game license at the end of the section. 

‘The 1996 amendment, effective April 1, 1997, in Sub- 
section B, changed the general hunting and fishing fee 
from $23.00 to $20.00; changed the resident elk cow fee 


from $45.00 to $37.00; changed the resident elk bull or 


either sex fee from $75.00.to $60:00; changed the’ nonres- 
ident bison fee from $200.00 to $1,000.00; and changed 
the resident junior-senior handicapped fishing fee from 
$10.50 to $5.00. 


ANNOTATIONS 


Fee structure, although discriminatory, not offen- 
sive. — The present fee structure in this section, which 
discriminates against nonresidents, is not offensive to 
either the privileges and immunities clause, U.S. Const., 
art. IV, § 2, or the U.S. Const., amend. XIV. Terk v. Gordon, 
No. 74-387-M (D.N.M., filed Aug. 25, 1977), aff'd, 4386 U.S. 
850, 98 S, Ct..3063, 56 L. Ed. 2d 751 (1978). 

1964 act was not retroactive. — Laws 1964 (1st.S.S.), 
ch, 17, which enacted or amended certain statutes deal- 
ing with hunting and fishing licenses, was not retroactive 
in Operation, since it operated prospectively from May 25, 
1964, 1964 Op. Att'y Gen. No, 64-91. 

Increasing fees is not impermissibly discrimina- 


‘tory. — Where an act of the legislature increases hunting 


or fishing license fees as of'a certain date, any discrimina- 
tion between persons on the basis of when they purchase 
a license is. permissible, rational and unavoidable. 1964 
Op. Att'y Gen. No. 64-91, 

There is no discrimination in an act which increases 
hunting or fishing license fees as of a certain effective date 
except that which may result from an individual's own ac- 
tion or inaction. 1964 Op. Att'y Gen. No. 64-91, 

Am, Jur. 2d, A.L.R. and C.J.S, references. — 35 Am. 
Jur, 2d Fish and Game § 45. 


ths 


17-3-13.1. Disabled veteran; license fee exemption; lifetime license. 


A. The director of the department of game and fish shall issue without a fee a general hunting 
and fishing license and class A trout stamp to any resident who was one hundred percent disabled 
as a result of having served in the armed forces of the United States, upon submission by, the per- 
son of proof satisfactory to the commission that he was one hundred percent disabled as a result of 
having served in the armed forces of the United States. 

B. Any license and stamp issued pursuant to the provisions of Subsection A of this section shall 
be issued only once, but shall be issued for the life of the licensee, provided the.licensee is a resi- 
dent of New Mexico and provided the licensee notifies the director of the department of game and 
fish promptly of any change of residence within or outside the state. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


17-3-13.2 GAME AND FISH AND OUTDOOR RECREATION 17-3-13.5 


C. Any person holding a license and stamp under the provisions of this section shall be subject 
to.all applicable aa and fishing regulations, provisions and penalties of Chapter 17 NMSA 
1978. 


History: Laws 1981, ch. 344, § 1. 


17-3-13.2. Repealed. 


Repeals. — Laws 1985, ch. 118, § 2 repealed 17-3-13.2, 
as enacted by Laws 1985, ch. 118, § 1, relating to the fees 
and use of wild turkey validations, effective July 1, 1988. 


17-3-13.3. Big game depredation damage seine required; iS HOMErON of 
receipts. 


A. Each license to hunt big game shall include a big game sdenreaabiae damage stamp. The 
department of game and fish shall, by rule, set the fee for the stamp; provided that the fee shall 
not exceed five dollars ($5.00) for each resident license or ten dollars ($10.00) for each nonresident . 
license.» 

B. No license to hunt big game shall be considered to be a proper and valid license unless it 
indicates, by a stamp, check off or other official mark, that the fee for the big game depredation 
damage stamp has been paid. 

C. Revenues received by the department of game and fish from the sale of big game depreda- 
tion damage stamps shall be deposited to the credit of the big game depredation damage fund. 


History: Laws 2001, ch. 213, § 1. 


17-3-13.4. Big game depredation damage fund; creation; expenditure. 


A. The "big game depredation damage fund" is created in the state treasury. The fund consists 
of appropriations made to the fund, revenues received by the department of game and fish from 
the sale of big game depredation damage stamps and earnings from the investment of the fund. 
The fund shall be administered by the department and money in the fund is appropriated to the 
department to carry out the provisions of Subsection B of this section. Payments from the fund 
shall be by warrant of the secretary of finance and administration upon vouchers signed by the 
director of the department or his authorized representative. Balances i in the fund shall not revert 
to any other fund. 

B. The department of game and fish shall, by rule, establish a program to correct damage to 
federal, state or private land caused by big game and to prevent such damage in the future. Pursu- 
ant to rules adopted by the department, expenditures from the big game depredation damage fund 
shall be made by the department to carry out the established program; provided that money in the 
fund shall not be expended for any administrative costs. 


History: Laws 2001, ch, 213, § 2. 


17-3-13.5. Elk licenses reserved. | 


The state game commission shall reserve no more than two elk licenses a year for sale to per- 
sons under the age of twenty-one who have been determined by a licensed physician to have a life- 
threatening illness and who have been qualtied through a poureo posh oEanuye organization 
ALY Sma by the commission. 


History: Laws 2008, ch. 290, § 1. 
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17-3-13.6 LICENSES AND PERMITS 17-3-14.1 


17-3-13.6.: Disabled military members and veterans; fishing license fee 
exemption. 


‘The director of the department of game and fish shall issue without any fee on an annual or sea- 
sonal basis a fishing license and appropriate habitat management stamp toa disabled member or 
veteran of the United States armed forces who is undergoing a rehabilitation program that: 

A. involves learning and practicing fishing skills; 

B. is sponsored by the federal government or a nonprofit organization authorized by the fed- 
eral government; and 

C. is under the direction of a military or federal veterans administration rehabilitation center. 


History: Laws 2010, ch. 72, § 1. Effective dates. — Laws 2010, ch, 72,.§ 2 made the 
provisions of Laws 2010, ch. 72, § 1 effective July 1, 2010. 


17-3-18.7, Nonresident disabled military members and veterans; 
hunting licenses at resident fee. | 


5A nonresident disabled active duty rasan leak or veteran of the United States armed isa who 
is undergoing a rehabilitation program that involves hunting activities and that is sponsored by 
the federal government or a nonprofit organization authorized by the federal government and 
is under the direction of a military or federal veterans aden aie koe rehabilitation center may 
purchase;;;: } 
_a deer license at the sinadeut wea license fee; 


A. 

B. an antelope license at the resident antelope license fee; 

C. an elk license at the resident elk license fee; 

D. ajavelina license at the resident javelina license fee; 

EK. aturkey license at the resident turkey license fee; or | 

F, "an oryx license at the resident oryx license fee. 

History: Laws 2011, ch. 45, § 1; 2013, ch. 126, § 1. veterans to hunt oryx at a resident fee; and added Subsec- 
The 2013 amendment, effective June 14, 2013, pro- tion F, 


vided for nonresident disabled military members and 


17-3-14. Director authorized to issue license when agreement to hunt 
antelope on deeded or leased property is made. . 


In ‘any case where the department of game and fish enters into an agreement with the owner of 
deeded property or the lessee of property held under a grazing lease to obtain permission for the 
hunting of antelope on the property, the director of the department of game and fish is authorized 
to issue an antelope license free of charge to the owner or lessee of the property in consideration 
for the permission to hunt on the property. 


History: 1953 Comp., § 53-3-6.1, enacted by Laws 
1959, ch. 143, § 1; 1961, ch. 17, § 1; 1967, ch. 8, § 1. 


-17-3-14.1. Landowner permits for elk. 


The director of the department of game and fish shall issue landowner permits for the lawful 
taking of elk in siggy tetet tle with regulations of the state game commission. 


History: 1978 Comp., § 17-3- 14.1, enacted by Laws 
1989, ch. 86,§ 1.)° 
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17-3-14.2 GAME AND FISH AND OUTDOOR RECREATION 17-3-16 


17-3-14.2.. Landowner permits; management of certain iets icgehoetes 
species. 


The director of the department of game and fish may issue landowner permits for the lawful 
taking of elk, antelope, oryx, and deer. The permits may be issued when, in the determination of 
the director, they are necessary to effectively reduce conflicts between humans and wildlife and 
provide sport-hunting LT ied in accordance with regulations of the state ao commis- 
sion. ) 


History: Laws 1998, ch. 12, § 1. 


17-3-15. Additional deer license. 


A. Itis amisdemeanor for any person to procure or use more than one license to hunt big game 
in one year, except as provided in this section; or to use any tag after it has been used once. 

B. For the purpose of effectuating better game management and control, the state game com- 
mission may by regulation authorize the sale of not more than one additional deer license each 
year to any person holding a license that entitled the person to hunt deer during that year. The 
fee for an additional deer license shall be the resident or apis hide deer license fee ie to 
Section 17-3-13: NMSA 1978. 

C. It is a misdemeanor for'any person to take or abterhpt to take a aber with an aeacistiGared 
deer license unless the person has the additional deer license and the other license that entitled 
the person to hunt deer for that year in the person's possession. Possession of an additional deer 
license without the other license that entitled the ae to hunt deer ave that year is — facie 
evidence of violation of this section. ! 


History: 1953 Comp., § 53-3-6.3, enacted by Laws 1964 The 2007 amendment, effective: June 15, 2007, pro- 


(1st S.S.), ch. 17, § 6; 1983, ch. 117, § 3; 2007, ch, 142, § 1. vided that the fee for an additional deer license is the resi- 
Cross references, — For the resident and nonresident dent or nonresident deer license fee. 


deer license fees, see 17-38-18 NMSA 1978. 


17-3-16. Funds; special drawings for licenses. ° 


A. The director of the department of game and fish may provide special envelopes and appli- 
cation blanks when a special drawing is to be held to determine the persons to receive licenses. 
Money required to be submitted with these applications, if enclosed in the special envelopes, need 
not be deposited with the state treasurer but may be held by the director until the successful ap- 
plicants are determined. At that time, the fees of the successful applicants shall be deposited with 
the state treasurer and the fees submitted by the unsuccessful applicants shall be returned to 
them. 

B. Beginning with the licenses issued from a der drawing for a hunt code that commences 
on or after April 1, 2012: 

(1) licenses shall be issued as follows: . | 
(a) ten percent of the licenses to be drawn by nonresidents and residents who will be 
contracted with a New Mexico outfitter prior to application; and 
(b) six percent of the licenses to be drawn by nonresidents who are not required to be 
contracted with an outfitter; and: 
(2) a minimum of eighty-four percent of the licenses shall be issued to residents of New 
Mexico. 

C. Ifthe number of applicants who apply for licenses pursuant to the provisions of Paragraphs 
(1) and (2) of Subsection B of this section does not constitute the allocated licenses for either cat- 
egory, then the additional licenses available may be granted to another category of applicants. The 
director shall offer first choice of undersubscribed hunts to residents, whenever practicable. 

D. Ifthe determination of the percentages in Subsection B of this section yields a fraction of: 
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' (1) five-tenths or greater, the number of licenses to be issued shall be rounded up to the 
next whole number; and 

(2) less than five-tenths, the number of licenses shall be rounded down to the next whole 
nurhber. 

EK. The fee for a nonresident license for a special drawing in a high-demand hunt covered in 
Subsection B of this section shall be assessed at the same rate as a license for nonresident quality 
elk or quality deer. As used in this subsection, "high-demand. hunt" means: 

(1) a hunt where the total number of nonresident ‘applicants for a hunt code in each unit 
exceeds twenty-two percent of the total applicants and where the total applicants for a hunt ex- 
ceeds the number of licenses available based on application data indicating that this criteria oc- 
curred in each of the two immediately preceding years; or 

(2) an-additional hunt code designated by the department of game and fish as a quality 
hunt. 

F. All antlerless elk hunts pursuant to this section shall be exclusively for New Mexico resi- 
dents. 

G. Hunts on all state wildlife management areas shall be allocated exclusively to New Mexico 
residents. 

H. As used in this section, "New Mexico outfitter" means a person who has a business: 

(1) with a valid New Mexico state, county or municipal business registration and a valid 
outfitter license issued by the department of game and fish; 

(2) that is authorized to do and is doing outfitting business under the laws of this state; 

(3) that has paid property taxes or rent on real property in New Mexico, paid gross re- 
ceipts taxes and paid at least one other tax administered by the taxation and revenue department 
in each of the three years immediately preceding the submission of an affidavit to the department 
of game and fish; 

(4) the majority of which is owned by the person who has resided in New Mexico during 
the three-year period immediately preceding the submission of an affidavit to the department. of 
game and fish; 

(5) that employs at least eighty percent of the total personnel of the BhsiieHe who are New 
Mexico residents; and 

(6). that has either leased property for ten years or purchased property greater than fifty 
thousand dollars ($50,000) in value in New Mexico; 

(7) that, if it has changed its name from that of a previously certified business, the busi- 
ness is identical in every way to the previously certified business that meets all criteria; 

(8) that possesses all required federal or state land use permits for the hunt; and 

(9) that operates as a hunting guide service during which at least two days are accompa- 
nied with the client in the area where the license is valid. 


History: 1953 Comp., § 53-3-7, enacted by Laws The 2011 amendment, effective April 1, 2012, in- 
1964 (1st S.S.), ch. 17, § 7; 1996, ch. 89, § 1; 1997, ch. creased the percentage of licenses issued to residents from 
119, § 3; 2011, ch. 186, § 5. ' seventy-eight percent to eighty-four percent; lowered the 

Repeals ahd reenactments. — Laws 1964 (1st S.S.), number of licenses issued to nonresidents who use a New 
ch. 17, § 7, repealed former 53-3-7, 1953 Comp., relating Mexico outfitter from twelve percent to ten percent'and to 
to nonresident temporary fishing licenses, and enacted a nonresidents who do not use an outfitter from ten percent 
new 17-3-16 NMSA 1978. The attorney general had ruled to six percent;-required the director to offer unsubscribed 
that Laws 1949, ch. 13, amending 17-3-18 NMSA 1978, licenses to residents; added Subsection F to restrict antler- 
had repealed by implication former 53-8-7, 1953 Comp. less elk hunts to residents; added Subsection G to restrict 
See 1949-50 Op. Att'y Gen. No, 5200. hunts on state wildlife management areas to residents; and 
_ Laws 1997, ch. 119, § 4 repealed 17-3-16 NMSA 1978, as added Subsection H to define "New Mexico outfitter", 
enacted by Laws 1996, ch. 89, § 2, effective April 9, 1997. The 1997 amendment, effective April 9, 1997, rewrote 
Laws 1996, ch. 89, § 2 provided for the repeal and reen- Paragraph B(1); deleted former Paragraph B(2) providing 
actment of this section, and was to become effective on for 3% of licenses issued to applications listing residents 
June 30, 1999. and nonresidents; redesignated Paragraph B(3) as B(2) 

Compiler's notes. — Laws 1997, ch. 119, § 6 provided and substituted "seventy-eight" for "eighty"; rewrote Sub- 
that in the event the act is not enacted with the emer- section C; substituted "the percentages in" for "seventeen 
gency clause, its provisions shall be made retroactive in percent or three percent in Paragraphs (1) and (2)" in Sub- 
operation to April 1, 1997. Although the act was enacted section D; and substituted the phrase beginning with "and 
with the emergency clause, it was not tte ie the gover- where" for "based on data for the two immediately pre- 
nor until April 9, 1997. : ceding years; or" following "applicants" in Paragraph E(1); 
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and inserted "of game and fish" following "department" in 
Paragraph E(2), 

The 1996 amendment, effective July 1, 1996, desig- 
nated the existing language as Subsection A; and added 
Subsections B through E, 


ANNOTATIONS 


Administrative regulations inconsistent with this 


section. — As applied to the issuance of licenses for bull © 


elk hunting in the Valles Caldera Preserve, the regula- 
tions found in 19,31.8.24 NMAC are inconsistent with 
this section, which specifies how licenses issued through a 


GAME AND FISH AND OUTDOOR RECREATION 


17-8-16:3 


special drawing must be allocated among state residents 
and non-residents. 2003 Op, Att'y Gen. No. 03-06. 

Valles Caldera Preserve Act does not supersede 
this section, — The legislature did not intend that this 
section's requirements could be avoided by simply hav-; 
ing the federal Valles Caldera Preserve Trust conduct a 
special drawing, given Congress' express intent that the 
Valles Caldera Preserve Act not supercede New Mexico's 


laws pertaining to the issuance of hunting licenses; thus, 


the trust cannot use its authority to regulate access to the 
preserve in a manner that interferes with the application 


of this section. 2008 Op. —o Gen. No. 03-06. 


17-3-16.1. Bighorn sheep enhancement permits; issuance; use. : 


A. The state game commission shall direct the department of game and fish to authorize not 
more than four of the permits available for issuance in the license year for the taking of four big- 
horn rams for the purpose of raising funds for programs and projects to benefit bighorn sheep. . ~ 

B. The state game commission shall prescribe by regulation the form, design and manner of i is- 
suance of the bighorn sheep enhancement permits, The issuance of two permits shall be subject to 
auction by the department or by an incorporated nonprofit organization dedicated to conservation 
of wildlife, as determined by the commission, and shall be sold to the highest bidder. The issuance 
of the other two permits shall be subject to a lottery by the department or by an incorporated non- 
profit organization dedicated to conservation of wildlife, as determined by the commission. 

C. All money collected from the issuance and sale of the bighorn sheep enhancement permits 
shall be credited to the game protection fund to be used exclusively for bighorn sheep preservation, 


restoration and management. 


History: Laws 1989, ch, 384, § 1; 1999, ch. 81, § 1; 
2012, ch. 34, $1. 

The 2012 amendment, effective May 16, 2012, autho- 
rized additional bighorn sheep enhancement permits; in 
Subsection A, after "not more than", deleted "two" and 
added "four" and after "for the taking of", deleted "two" 
and added "four";,and in Subsection B, in the second sen- 
tence, after "The issuance of" deleted "one permit" and 


added "two permits" and in the third sentence, after "is- 
suance of the other", deleted "permit" and added "two per- 
mits", 

The 1999 amendment, effective June 18, 1999, substi- 
tuted "two" for "one" in two places i in Subsection A; and, 
in Subsection B, substituted "one" for "such" in the next- 
to-last sentence, added the last sentence, and made minor 
stylistic changes, 


17-3-16.2. Elk enhancement permit; issuance; use. 


A.., The state game commission shall direct the department of game and fish to authorize two 
elk enhancement permits each license year for the taking of two elk bulls to raise funds for pro- 
grams and projects to better manage elk. 

B. The state game commission shall prescribe by rule the form, design and manner of issuance 
of the two elk enhancement permits. The issuance of one permit shall be subject to auction by the 
department or by an incorporated nonprofit organization dedicated to conservation of wildlife, as 
determined by the commission, and shall be sold to the highest bidder. The issuance of the other 
permit shall be subject to a lottery by the department or by an incorporated nonprofit organization 
dedicated to conservation of wildlife, as determined by the commission. ' 

C.. All money collected from the issuance and sale of the elk enhancement permits shall be 
credited to the game protection'fund to be used exclusively for elk restoration and management. 


History: Laws 1999, ch. 69, § 1. 


1 


17 -3- 16.3. Lieutenant governor's deer enhancement permits; issuance; 
use. 


A. The state game commission shall direct the department of game and fish to authorize two 
deer enhancement permits each license year for the taking of two deer to raise funds for programs 
and projects to better manage deer. 
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B, The state'game commission shall prescribe by rule the form, design and manner of issuance 
of the two deer enhancement permits. The issuance of one permit shall be subject to auction by the 
department or' by an incorporated nonprofit organization dedicated to conservation of wildlife, as 
determined by the commission, and shall be sold to the highest bidder. The issuance of the other 
permit shall be subject to a lottery by the department or by an incorporated nonprofit organization 
dedicated to conservation of wildlife; as determined by the commission. 

C. All money collected from the issuance and sale of the lieutenant governor's deer enhance- 
ment permits shall be credited to the game protection fund to be'used exclusively for deer restora- 
tion and management. 


' History: Laws 2008, ch. 69, § 1. Cross references. — For general powers and duties of 
the state game commission and the game protection fund, 
see 17-1-14 NMSA 1978. 


17-3-16.4. Gould's turkey enhancement permits; issuance; use. 


_A. The state game commission may direct the department of game and fish to authorize Gould's 
turkey enhancement permits for the taking of Gould's turkeys, Meleagris gallopavo mexicana, to 
raise funds for’ programs. and projects to better manage the Gould's turkey population in New 
Mexico. . 

B. The state game commission shall prescribe by rule the form, design and manner of issu- 
ance of the Gould's turkey enhancement permits. The issuance of the permits shall be subject to a 
lottery or auction. Such allotment of the permits may be conducted by an incorporated nonprofit 
organization dedicated to conservation of wildlife, in cooperation with and overseen by the com- 
mission and the department of game and fish. 

C. The state game commission shall direct the department of game and fish to authorize 
Gould's turkey enhancement permits only after the department has documented that the issuance 
of each enhancement permit will not jeopardize the prospects for the survival and recruitment of 
the Gould's turkey within New Mexico. 

D. Gould's turkey enhancement permits shall be authorized only when doing so does not con- 
flict with the Wildlife Conservation Act [17-2-37 NMSA 1978] or any rules implementing that act. 

mh Money collected from the issuance and sale of the Gould's turkey enhancement permits 
shall be credited to the game protection fund to be used exclusively for the restoration and man- 
agement of Gould's turkeys and Gould's turkey habitats, which support a variety of other unique 
and rare wildlife of southwestern New Mexico. . 


History: Laws 2005, ch. 149, § 1. Effective dates. — Laws 2005, ch. 149, § 2 made Laws 
2005, ch. 149, § 1 effective July 1, 2005. 


17-3- 16. 5. Hunting and fishing authorizations; governor's spamer Bt 
events. 


The director of the department of game and fish may annually make available to. the governor 
no more than twelve big game special authorizations and twelve game bird or trophy fish»spe- 
cial authorizations: The authorizations shall be allocated by auction in conjunction with special 
events called by the governor to raise money for fish and wildlife conservation. Any auction used 
to allocate an authorization shall comply with rules adopted by: the state game commission. Each 
authorization shall allow the holder to purchase a license to hunt or fish for the species indicated 
on the authorization during dates and times at locations specified by the state game commission. 
The director may designate the species allowable for each authorization, but no more than three 
authorizations shall be issued for any one species each year. Money collected pursuant to the spe- 
cial authorizations of the governor shall be deposited in the game protection fund. 


History: Laws 2007, ch. 105, § 1. 1y, § 23, was effective June 16, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 105, contained no adjournment of the legislature. 
effective date provision, but, pursuant to NM. Const., art. 
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17-3-16.6. Enhancement authorization packages; habitat enhancement. 


The state game commission shall adopt rules for the department of game and fish to issue en- 
hancement authorization packages each license year for the taking of one each of elk, deer, oryx, 
ibex and pronghorn antelope. Each enhancement authorization package shall be auctioned by the 
department of game and fish or by an incorporated nonprofit organization dedicated to the conser- 
vation of wildlife and sold to the highest bidder. Money collected from the enhancement authoriza- 
tion packages shall be deposited in the game protection fund and shall be used exclusively for big 
game habitat enhancement, conservation and protection. 


History: Laws 2007, ch..243, § 1. 
Effective dates. — Laws 2007, ch. 243 contained no 
effective date provision, but, pursuant to N.M. Const., art, 


IV, § 23, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


17-3-17. Fishing without license; exceptions. 


A. It is a misdemeanor for any person, except children who have not reached. their twelfth 
birthday, to take or attempt to take any game fish from any public stream or water in.this state 
without carrying a proper fishing license as provided by law. The presence of any person, except 
children who have not reached their twelfth birthday, along any public stream or water in this 
state with fishing rod, hook or line, without carrying a proper fishing license, is prima facie evi- 
dence of the violation of this section. The director of the department of game and. fish or any 
conservation officer may require any person along any public stream or water in this state with 
fishing rod, hook or line to exhibit the person's license. | 

B. The director, with the approval of the state game commission, may designate no more than 
two nonconsecutive Saturdays in each year as free fishing days. During the free fishing days, resi- 
dents and nonresidents may exercise the privileges of holders of proper fishing licenses without 
having proper fishing licenses and without payment of any license fees, subject to all limitations, 
restrictions, conditions, laws, rules and regulations applicable to holders of proper fishing licenses. 

C. The director may designate, by special permit, fishing events during which the requirement 
for a fishing license or permit pursuant to Chapter 17 NMSA 1978 is waived exclusively for desig- 
nated event participants. During the special permitted events, residents and nonresidents may ex- 
ercise only the privileges as allowed by the director. The director's special permit shall substitute 
for the requirement of any license or permit pursuant to Chapter 17 NMSA 1978, and no payment 
of any license fee is required. The director's special permit shall be for a period of no longer than 
three days, and all other laws and rules shall apply. 


History: 1953 Comp., § 53-3-9, enacted by Laws ANNOTATIONS 


1964 (1st S.S.), ch. 17, § 8; 1973, ch. 268, § 3; 1979, ch, 
340, § 8; 1991, ch. 96, § 1; 2013, ch. 29, § 1. 

Repeals and reenactments. — Laws 1964 (1st S.S.), 
ch. 17, § 8, repealed former 53-3-9, 1953 Comp., relating 
to administration of provisions for nonresident temporary 
fishing licenses, and enacted a new 17-3-16 NMSA 1978, 

The 2013 amendment, effective June 14, 2013, provided 
for special fishing event permits; and added Subsection C. 

The 1991 amendment, effective July 1,1991, substituted 
"Exceptions" for "Exception" in the catchline; redesignated 
the formerly undesignated provision as Subsection A and 
inserted "of the department of game and fish" following "di- 
rector" in the final sentence thereof and added Subsection B, 


This section applies to non-Indians on Indian 
lands. 1973 Op. Att'y Gen. No. 73-18. 

Application is constitutional. — This section is consti- 
tutional if, in application, Indian lands are brought into its 
scope via non-Indian action. 1973 Op. Att'y Gen. No. 73-18. 

Requirement of possession of license is manda- 
tory. — Neither the state game commission, the state 
game warden (now director) nor any other person may 
waive the provision that persons over 14 (now 11) years 
of age must have fishing license in their possession when 
fishing since the statutory requirement is mandatory. 
1947-48 Op. Att'y Gen. No, 5017. 


17-3-18. Director authorized to issue fishing permit without lieéhwe & 
certain handicapped persons. 


The director of the devartment of game and fish is authorized to issue a fishing earinet without 
a license to any group of mentally or physically handicapped persons who participate in a field trip 
of less than one week's duration under the supervision provided by a special institution or school 
for handicapped persons. 


110 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


178-19 


History: 1953 Comp., § 53-3-9.1, enacted by Laws 
1977, ch. 180, § 4. 


LICENSES AND PERMITS | 


17-3-23 


17-3-19. Special license; minors fishing on scout property. 


Every citizen of the United States who is a resident or nonresident of the state of New Mexico 
and under ‘the age of eighteen years shall, upon the payment of two dollars ($2.00), be issued 
a special temporary license to fish for ten days during the proper open season in any waters 
or streams located on the property owned and operated by the boy scouts of America in Colfax 
county, New Mexico. Such temporary license shall not authorize fishing in any other waters of 


this state. 


History: 1941 Comp., § 43-309a, enacted by Laws 
1949, ch. 149, § 1; 1953 Comp., § 53-3-10; Laws 1983, 
ch, 117, § 4; 2005, ch. 74, § 3; 2013, ch. 5, § 1. 

The 2013 amendment, effective June 14, 2018, cre- 
ated a special temporary fishing license for nonresidents 
under the age of eighteen; in the first sentence, after 


"state of New Mexico and", deleted "of the age of fourteen, 
fifteen, sixteen or seventeen" and added "under the age of 
eighteen", 

The 2005 amendment, effective April 1, 2006, in- 
creased the fee for a special temporary license from $1.50 
to $2.00. 


17-3-20. Fee aiupogition: 


Of the two dollars ($2.00) collected for each temporary license issued pursuant to Section 17- 
3-19 NMSA 1978, one dollar fifty cerits ($1.50) shall be paid to the department of game and fish 
to be credited to the game protection fund and BiEGy e« cents (8. 50} shall be paid to the vendor of the 
license. 


History: 1941 Comp., § 43-309b, enacted by Laws 
1949, ch. 149, § 2; 1953 Comp., § 58-3-11; 2005, ch, 74, § 4. 
The 2005 amendment, effective April 1, 2006, pro- 
vided that $1.50 of the fee collected under Section 17-3-19 . 


NMSA 1978, shall be credited to the game protection fund 
and $0.50 shall be paid to the license vendor. 


17-3-21. [Season and bag limits applicable to minors holding special 
license. ] 


All fishing under the privileges granted to the holders of such special licenses shall be in ac- 
cordance with the seasons and bag limits and other regulations.established by the state game 
commission. . 


History: 1941 Comp., § 43-309c, enacted by Laws 
1949, ch. 149, § 3; 1953 Comp., § 58-3-12, 
17-3-22. [Administration of 17-3-19 to 17-3-22.] 


The state game and fish department is hereby charged with the proper administration of this 
act [17-3-19 to 17-3-22 NMSA 1978]. 


History: 1941 Comp., § 43-309d, enacted by Laws 
_1949, ch. 149, § 4; 1953 Comp., § 53-3-18. 


17-3-23. Fishing on lands of New Maxinn ae s school near Springer 
authorized for resident children without a license. 


‘It is lawful for any child who has been committed under the Children's Code [32A-1-1 NMSA 
1978] to and is resident at the New Mexico boy' s school near Springer, New Mexico to fish without 
a license i in waters located on the property of the school. 
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History: 1941 Comp., § 43-309e, enacted by Laws 
1951, ch. 60, § 1; 1953 Comp., § 53-38-14; Laws 1972, 
ch. 97, § 69. 


17-38-24. [Supervision of fishing at boys' school. ] 


Provided however, that such fishing by said wards [resident children] as provided by Section 1 
[17-3-23 NMSA 1978] of this act, shall be done under the supervision of the officials of said New 
Mexico industrial school [boys' school], and in conformity with seasons and bag limits established 
by the state game commission. ; 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: 1941 Comp., § 43-309f, enacted by Laws 
1951, ch. 60, § 2; 1953 Comp., § 53-3-15. 


17-3-25. Patients at Carrie Tingley crippled children's hospital; fishing 
on hospital lands by patients; supervision. 


Any person between the age of fourteen and the age of majority, who is a patient in the Carrie 
Tingley crippled children's hospital, may fish without a license in waters located on the property 
of the Carrie Tingley crippled children's hospital at Truth or Consequences. Fishing shall be done 
only under the supervision. of the officials of the Carrie Tingley crippled children's hospital, and in 
conformity with seasons and bag limits established by the state game commission. 


History: 1953 Comp., § 53-3-15.1, enacted by Laws 
1967, ch. 26, § 1; 1973, ch. 138, § 22. 


17-3-26. Taking minnows and nongame fish to sell as bait; license 
required; exception. 


It is unlawful for any person, except children under the age of twelve years, to take from the 
streams or public waters of this state minnows and nongame fish for the purpose of sale to fish- 
ermen or others for bait without having first procured from the state game commission a license 
therefor as provided in Sections 17-3-26 through 17-3-28 NMSA 1978. 


History: Laws 1939, ch. 27, § 1; 1941 Comp., § 43- 
313; 1953 Comp., § 53-3-19; Laws 1955, ch. 60, § 1; 
1979, ch. 340, § 9. 


ANNOTATIONS 


License and bond are required of sellers or tak- 
ers of bait fish. — This section would seem to point to 
the conclusion that only those who take minnows and 
nongame fish from public waters are required to be li- 
censed, However, the first sentence of 17-38-27 NMSA 1978 
is phrased in the disjunctive, and the application of that 
statute is to those engaged in the business of selling min- 
nows and nongame fish or to those who take the minnows 
and nongame fish from the streams of the state. Thus, not 


only those who take minnows from the streams are to be 
licensed and bonded, but also those who otherwise en- 
gage in the business of selling them irrespective of where 
they were originally secured. And if one taking minnows 
or other nongame fish from private waters sells them, it 
would appear that he is engaging in a business for which 
a license and bond are required. 1957-58 Op. Att'y Gen. 
No. 57-150. 

Including those. employed on commission basis: 
— Whereas this section and 17-3-27 NMSA 1978 do not 
apply to persons hired on salary basis for nongame fishing 
on behalf of a licensee, persons employed by a licensee on 
a "split the profit" or commission basis are required to be 
licensed. 1947-48 Op. Att'y Gen. No. 5119. 


17-3-27. Bait license; bond; fee; issuance. 


Any person desiring to procure a license for the purpose of engaging in the business of sell- 
ing minnows and nongame fish for bait or taking minnows and nongame fish from the streams 
of this state for the purpose of sale to others shall apply to the state game commission for a 
license. The application shall be upon forms provided by the commission and shall set forth the 
public streams or waters out of which the applicant intends to take the minnows and nongame 
fish and the place at which they are to be sold. The application shall be accompanied by a just 
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and reasonable fee as determined by regulation of the state game commission. Upon receipt of 
the application, it shall be the duty of the state game commission or, when it is not in session, 
the director ofthe department of game and fish to pass upon.the application and to issue a 
license authorizing the taking and the manner of taking of the minnows and nongame fish by 
the applicant from those waters in the state as in the opinion of the state game commission or 
director will not be detrimental to the public or injurious to protected fish. The license when so 
issued shall specify the manner of taking and the waters from which the applicant is permitted 
to take minnows and nongame fish for sale for bait. 


History: Laws 1939, ch. 27, § 2; 1941 Comp., § 43- ANNOTATIONS 
314; 1953 Comp., § 53-3- 20; Laws 1955, ch. 55, § 1; ~ r 
1992, ch. 29, § 4. This license fee is a regulatory measure rather 
The 1992 amendment, effective April 1, 1992, added than a revenue gathering device. 1965 Op. Att'y Gen. 
the present section catchline; in the text, substituted the No. 65-18. of F 
present third sentence for the former third and fourth County or municipal licenses are not precluded. 
sentences, relating to’a fee of $20 and a bond of $1,000, in — The licensing of baitsellers, under this section, is not a 
the present fourth sentence, deleted '"and bond" following preemption of the field so as to preclude licensing by the 
"the application" and inserted "of the department of game county or a municipality of the same business enterprise. 
and fish"; and made stylistic changes. 1959-60 Op. Att'y Gen. No, 59-32. 


17-83-28, [Exceptions from 17-3-26, 17-3-27; taking bait for own use; 
persons under 15; unlawful to place nongame fish in certain 
waters. | 


Nothing in this act [17-3-26 to 17-3-28 NMSA 1978] shall be construed to prevent licensed fish- 
ermen from taking minnows and other nongame fish for his [their] own use for bait; or to any mi- 
nor under fifteen (15) years of age taking minnows not for resale; provided, however, that it shall 
be unlawful for licensed fishermen or any other person using nongame fish for bait to place any of 
such nongame fish which are not used for bait in any waters stocked or reserved for game fish by 
the state game commission of the state of New Mexico. ~ 


History: Laws 1939, ch. 27, § 3; 1941 Comp., § 43- 
315; 1953 Comp., § 53-3-21. 


17-3-29. Permit to take game, birds or fish as specimens or for scientific 
or propagating purposes; eligibility; issuance; contents; 
nonassignable; sale for food purposes prohibited. 


The state director may issue permits to any person to take, capture, kill; transport within or 
out of the state any game, birds or fish mentioned in this chapter at any time when satisfied that 
such person desires the;same exclusively as specimens or for scientific or propagating purposes. 
Such permit shall be in writing and shall state the kind and number to be taken and the manner 
of taking, the name of the person to whom issued, the name of the place to which the same is to 
be transported and the name of the persons shipping such game, birds or fish, and shall be signed 
by him. Such permit shall not be transferable nor shall it be lawful to sell or barter any of the ani- 
mals, birds or fish taken or exported under such permit for food purposes, and the holder of such 
permit shall be liable to the penalties provided in this chapter if he violates any of its provisions. 


History: Laws 1912, ch. 85, § 42; Code 1915, § 2465; presently effective provisions of which are compiled:in 
C.S. 1929, § 57-250; 1941 Comp., § 43-317; 19538 Comp., this chapter of NMSA 1978, together with subsequently 
§ 53-38-23; Laws 1957, ch. 134, § 1. enacted provisions. 

Compiler's notes. — The words "this chapter" were 
substituted by the 1915 Code compilers for the words | ANNOTATIONS 
"this act" and may refer to Chapter 47, 1915 Code (com- State permit not required by federal authorities 
posed of Laws 1912, ch, 85), For the disposition of Chap--:., kill d : ts 1 k for study. — The secre- 
ter 47, 1915 Code, in NMSA 1978, see the note to 17-2-11 a eb ie mania’ spunea 


z - tary of interior and his subordinates have authority to kill 
NMSA 1978. However, the words "this chapter" were also deer within the boundaries of a national park for an ecol- 


used in Laws 1957, ch. 134, § 1, amending this section, ogy study to determine deer range conditions within that 
and may therefore refer to Chapter 53, 1953 Comp., the a 7 a 
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park without obtaining state permits. New. Mexico State a permit under 17-4-8 NMSA 1978. A person desiring to 


Game Comm'n v. Udall, 410 F.2d 1197 (10th Cir.), cert. propagate birds only for his own use without barter, sale 
denied, 396 U.S. 961, 90 S. Ct. 429, 24 L. Ed. 2d 426 (1969). or exchange may secure a permit under the provisions of 


This section relates to propagation for own use. this section. 1955-56 Op. Att'y Gen. No. 6176. 
— Any Remsen breeding game for sale is required to have orriy ie 


17-3-30. [Sending game animals, birds and fish to officers of other 
- states.] 


The state warden [director of the department of game and fish] may, upon application from the 
game and fish warden or corresponding officer of any other state, procure and transmit to such 
officer alive specimens of the game animals, birds and fish of this state to be used for achentitig or 
propagating purposes. 


History: Laws 1912, ch. 85, § 48; Code 1915, § 2466; Bracketed material. — The bracketed material was 


C.S, 1929, § 57-251; 1941 Comp., § 48-318; 1953 Comp., inserted by the.compiler and is not part of the law. Laws 


§ 53-3-24, ou 1955, ch. 59, § 2 transferred the duties of the state eam 
warden. See 17-1-6 NMSA 1978. 4 


17-3-31.. [Permit,to capture or destroy protected game damaging crops 
or property; beavers. ] 


The state game and fish warden [director of the department of game and fish] may grant per- 
mits to owners or lessees of land and for the capture or destruction on their lands of any protected 
game doing damage to their cultivated crops or property; provided, that. on said permit or permits 
so issued as aforesaid, the state game and fish warden shall fix the numerical limit of any pro- 
tected game so to be captured or destroyed and shall also therein fix the time limit within which 
any such protected game shall be so captured. 

The state game and fish warden shall also grant permits, preferably to owners or lessees of, 
land, for the capture of such beaver as interfere with the operation of any lawful canal, ditch or 
dam, or cause or threaten the destruction of private property and for the capture of beaver tobe 
transferred from one stream to another; provided, however, that all skins of beaver taken under 
the provisions of this section shall be turned in to the state game and fish warden, to be by him 
sold and one-half of the proceeds therefor to be by said state game and fish warden conveyed into 
the game protection fund and the other one-half of the ieee to be by said state game and fish 
warden turned over to the holder of said permit. 


History: Code 1915, ch. 41, § 84, added by Laws ANNOTATIONS 
1919, ch. 133, § 9;'C.S. 1929, § 57-326;'1941 Comp., § 


43-319; 1953 Comp, § 53-3-25. A blanket permit may be granted to landowners and 


Branteted material. — The bracketed haterial as lessees of nonurban lands to allow them to kill cottontail 
inserted by the compiler and is not part of the law. Laws” rabbits on their own land where the rabbits are damaging 
1955, ch. 59, § 2 transferred the duties of the state game cultivated crops or property, 1935-36 Op. Att'y Gen, No. 120. 
warden, See 17-1-6 NMSA 1978. Permit may issue although property damaged is 

Cross references. — For application of this section to privately owned, — The state game warden (director of 
beaver, see 17-5-2 NMSA 1978. _ the department of game and’ fish) may issue permits to 

For permits to take fur-bearing animals “ee damage, kill ell or any other protected animal when they do dam- 


sée 17-56-38 NMSA ‘1978. age to farms, even though privately owned. 1919-20 Op. 
Att'y Gen. No. 82. , 


17-83-32. Importing game animals; permits. 


In order to protect game animals, ‘birds and fish against friportetibed of dndabirable species 
and introduction of infectious or contagious diseases, it is a misdemeanor to import any live 
animals, birds or fish into this state, except domesticated animals or domesticated fowl or fish 


from government stad er without cue obtaining a permit from the department of game and 
fish. ) 
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. History: Laws 1927, ch. 37, § 1; C.S. 1929, § 57-501; importing any live animals, birds or fish into this state 
1941 Comp., § 48-320; 1953 Comp., § 5343-26; Laws to obtain a permit from the director. It exempts domes- 
1963, ch. 213, § 4. ticated animals or domesticated fowl, and: the burden of 


proving that any such birds, if within the birds declared 


ANNOTATIONS to be game birds, were domesticated would fall upon the 
Fertile eggs come within the classification of live person desiring to import them without a permit. 1955-56 
birds. 1955-56 Op. Att'y Gen. No. 6154. Op. Atty Gen. No. 6154. 
Burden is on importer to prove game birds were 
domesticated. — This section requires the person 


17-3-32.1. Exceptions from certain permits. 


The provisions of Sections 17-2-14 and 17-3-32 NMSA 1978 shall not apply to any raptor belong- 
ing to and used by a nonresident under a valid falconer's license or permit from another ‘state, 
providing that the importation into and possession within New Mexico is only for purposes of 
transit or to hunt mammals or birds during legal falconry or nongame seasons; except that any 
nonresident who uses a raptor to hunt any mammal or bird in New Mexico shall otherwise abide 
by regulations established with reference to hunting by nonresident falconers in the state. 


History: Laws 1979, ch. 109, § 1. 


17-3-33. Presumption from possession of game or — without license; 
showing license to officer. 


The possession of game or fish at any time unaccompanied by a proper and valid license; game 
tag, certificate or permit or invoice, as provided.in Chapter: 17 NMSA 1978, shall be prima facie 
evidence that such game or fish was unlawfully taken and is unlawfully held in possession, and 
it shall be the duty of every person having possession or control of game or fish to produce the 
proper license, game tag, certificate, permit or invoice when one is,required by Chapter 17 NMSA 
1978 on demand of any officer, and to permit the same to be copied by such officer. Violation of any 
provision of this section is a misdemeanor and is punishable as provided by Section 17-2-10 NMSA 
1978. 


History: Laws 1912, ch. 85, § 14; Code 1915, § 2437; laws, and since a tag, even when required, need not be 


C.S. 1929, § 57-222; 1941 Comp., § 43-321; 1953 Comp., directly affixed to game animal parts stored or displayed 
§ 58-38-27; 1979, ch. 340, § 10. within a home, a reasonable officer with a working knowl- 

Cross references. — For invoice upon sale from li- edge of game and fish laws would not have assumed 
censed lake or park, see 17-4-16 to 17-4-20 NMSA 1978. that the game animal parts visible within defendant's 


home were "unaccompanied", by proper documentation 
merely because they were untagged. State v. Moran, 
2008-NMCA-160, 145 N.M. 297, 197 P.3d 1079. 


ANNOTATIONS 


Documentation required. — Since a tag is not the 
only form of documentation recognized by game and fish 


17-3-34. Revocation of license, certificate or permit for violation of law; 
notice and hearing; judicial review. 


A. Ifthe holder of any license, certificate or permit persistently, flagrantly or knowingly vio- 
lates or countenances the violation of any of the provisions of Chapter 17 NMSA 1978 or of any 
regulations referred to in Section 17-2-10 NMSA 1978, the license, certificate or permit shall -be 
revoked by the state game commission after reasonable notice given the accused of the alleged 
violation and after the accused is afforded an ane! to appear and show cause against the 
charges. 

B. At the hearing, the state game commission shall cause a record of the hearing to be made 
and shall allow the person charged to examine witnesses testifying at the hearing. Any person 
whose license, certificate or permit has been revoked by the commission may appeal to the district 
court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 
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History: Laws 1912, ch. 85, § 35; Code 1915, § 2458; 
C.S. 1929, § 57-244; 1941 Comp.,, § 43-322; 1953 Comp., 
§ 53-38-28; Laws 1977, ch. 290, § 4; 1998, ch. 55, § 26; 
1999, ch. 265, § 27. 

Cross references. — For procedures governing ad- 
ministrative appeals to the district court, see Rule 1-074 
NMRA. 


GAME AND FISH AND OUTDOOR RECREATION 


| 17-3-39 


The 1999 amendment, effective July 1, 1999, substituted 
"Section 39-3-1.1" for "Section’12-8A-1" in Subsection B. 

The 1998 amendment, effective September 1, 1998, in 
Subsection A, deleted "shall" following "permit", substituted 
"violates" for violate" and "countenances" for "countenance", 
inserted "after the accused. is afforded" and deleted "af- 
forded" pou ane "opportunity'; and rewrote Subsection B, 


PART 2 
REGULATED SHOOTING PRESERVE ACT 


17-3-35. Short title. 


This act [17-3-35 to 17-38-42 NMSA 1978] may be cited as the Regulated Shooting Preserve Act. 


History: 1958 Comp., § 53-83-29, enacted by Laws | 


1957, ch. 194, § 1. 


Cross references. — For licensed private parks or 
lakes, see 17-4-8 to 17-4-28 NMSA 1978. 


17-3-36. Regulated shooting preserves; fees. 


The state game commission may issue licenses authorizing the establishment and operation of 
regulated propagated game bird shooting preserves on private lands when in the judgment of the 
commission such areas will not conflict with any reasonable prior interest. The commission shall 
govern and prescribe by regulation the following: 

A. the minimum and maximum size of the areas, including the type of fences and signs; 

B. the method of hunting; 

C. the open and closed seasons, which need not conform to the regular hunting seasons; 

D. the releasing, possession and use of legally propagated pen-raised game birds on the pre- 


serves; and 


E. the fee for the licenses, which shall be just and reasonable. 


History: 1953 Comp., § 53-3-30, enacted by Laws 
1957,.ch. 194, § 2; 1992, ch. 29, § 5. 

The 1992 amendment, effective April 1, 1992, deleted 
the former second sentence, which read "The fee for such 


permit shall be twenty-five dollars ($25.00) per license 
year"; in Subsection D, substituted "game birds on the 
preserves" for "game birds thereon"; and added Bubaeg 
tion E and made related stylistic changes. 


17-3-37 . Definition. 


"Game bird," as used in the Regulated Shooting Preserve Act [17-3-35 NMSA 1978], means 
pheasant, quail, chukar and mallards. 


History: 1953 Comp., § 53-3-31, enacted by Laws 
1957, ch. 194, § 3; 1961, ch. 33, § 1; 1967, ch. 5, § 1. 


17-3-38. Tags. 


All game birds taken from preserves, shall be rp with tags to be furnished by the commis- 
sion at a reasonable fee, before being transported. 


History: 1953 Coxip. » § 53-3-32, Nehacted by Laws 
1957, ch. 194, § 4. 


17-3-39. Special Eo licenses. 


The commission may issue special nonresident bird licenses to nonresidents to hunt on regu- 
lated shooting preserves with the owner's consent for legally propagated game birds upon the 
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payment of a license fee of five dollars and twenty-five cents ($5.25), The license must be carried 
on the person at all times when hunting on private shooting preserves. 

Five dollars ($5.00) of the special nonresident bird license fee is to be paid to the state game'and 
fish department. Twenty-five cents ($.25) of the fee is to be retained by the issuing agent. 


History: 1953 Comp., § 53-3-38, enacted by Laws 
1957, ch. 194, § 5. 
17-3-40. Regular licenses. 


Residents or nonresidents may hunt on private shooting preserves when possessed of the appro- 
priate bird or hunting license. All hunting on shooting preserves covered in the Regulated Shoot- 
ing Preserve Act shall be shes only with the consent of the owner of the private preserve. 


History: 1958.Comp., §.53-3-34, enacted si Laws The 2011 amendment, effective April 1, 2012, elimi- 
1957, ch. 194, § 6; 2011, ch. 186, § 6. nated the category of general hunting license. 
17-3-41. Commercial operation of. 


Satanta of 1p Ses shooting preserves may charge fees for tata on the geese 


History: 1953 Comp., § 53-3-35, enacted by ;Laws 
1957, ch. 194, § 7. 


17-3-42. Revocation of permits. 


Any permit issued under the Private [Regulated] Shooting Preserve Act [17-3-35 NMSA 1978] 
may be revoked for a violation of any Provision or any eos atian made by the commission relating 
to the act. 


History: 1953 Comp., § 53-3-36, enacted by Laws ©: Bracketed material. — The bracketed material was 


1957, ch, 194, § 8. ..,. inserted by the compiler and is not part of the law. 
PART 3 
AIRBORNE HUNTING ACT 


Sections 17-3-43 through 17-3-47 NMSA 1978 may be.cited as the "Airborne Hunting Act". 


History: 1953 Comp., § 53-3-37, enacted by Laws 
1973, ch. 13, § 1. 


17-3-44. Definitions. 


As. used in the ‘Algharng Hunting Act [17- 3- 43 NMSA. 197 8]: 
A. _ "aircraft" means any contrivance used for flight in the air; and 
B. "menacing" means threatening, harassing or having the intent to injure, seatue or kill, 


History: 1953 Comp., § 53-3-38, enacted by Laws 
1973, ch. 13, § 2. 
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17-3-45. Shooting from aircraft; causing injury by aircraft; penalty. 


It is a misdemeanor punishable by imprisonment i in excess of six months but less than one year 
or a fine of not less than one hundred dollars ($100) nor more than five hundred dollars ($500) for 
any person while airborne in an aircraft to: 

A. shoot or attempt to shoot for the purpose of injuring, capturing or killing any bird, fish or 
other animal; 

B. fly or attempt to fly the aircraft in any manner intentionally menacing to any bird, fants or 
other nondomestic animal which causes the bird, fish or other nondomestic animal to move from 
its chosen place of rest or change its direction of travel; or 

C.. knowingly participate in using an aircraft for any purpose referred to.in Subsection 
A or B. 


History: 1953 Comp., § 53-3-39, enacted by Laws ANNOTATIONS 


1973, chy 13, 3.8. Am. Jur. 2d, A.L.R. and CwJ.S. references. — 35 Am. 
Jur, 2d Fish and Game § 47, 


17-3-46. Applicability. 


The Airborne Hunting Act [17-3-43 NMSA 1978] shall not apply to any person who is employed 
as an authorized agent of the state or federal government or is operating under a permit of the 
state granted by the director of the department of game and fish. 


History: 1953 Comp., § 53-3-40, enacted by Laws 
1973, ch. 13, § 4. 


17-3-47. Permit. 


The plisbetor of the eared of game and fish may grant a yee to any person to carry out 
acts which are prohibited by the Airborne Hunting Act [17-3-48 NMSA 1978]. Permits shall be 
granted only to protect or aid in the administration or protection of land, water, wildlife, livestock, 
domesticated animals, human life or crops. Each person operating under a permit shall report to 
the director of the department of game and fish each calendar quarter, the number of birds, fishes 
or other animals so injured, captured or killed. 


History: 1953 Comp., § 58-3-41, enacted by Laws ~~ 
1973, ch. 13, § 5. 


PART 4 
PENALTIES 


17-3-48. Purchase or use of license, certificate or permit, or hunting or 
fishing while under suspension or revocation; penalty. 


Any person who purchases a hunting or fishing license, or hunts or fishes during the period 
in which his hunting or fishing license, permit or certificate has been revoked or suspended in 
accordance with Section 17-2-10 or 17-3-34 NMSA ‘1978 is guilty of a TIS LISRRC HACE deh shall be 
punished as provided by Section 17-2-10 NMSA 1978. 


History: 1978 Comp., § 17-3-48, enacted by Laws 
1979, ch, 340, § 11. 
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17-3-49. Computer-assisted remote hunting prohibited; penalties. 


A...A person shall not: 

(1) engage in computer-assisted remote hunting; 

(2) provide or operate facilities for.the purpose of computer-assisted remote hunting; 

(3) . create, maintain, provide, advertise or sell computer software or an internet web site 
for the purpose of computer-assisted remote hunting; or 

(4) entice, possess or confine an animal or bird for the purpose of computer-assisted re- 
mote hunting. 

B. A person who violates the provisions of this section shall be sentenced in accordance with 
the provisions of Section 17-2-10 NMSA 1978. 

C. When a person who violates the provisions of this section possesses a license, certificate or 
permit issued, by the state game commission, the license, certificate or permit shall be subject to 
revocation by the commission pursuant to Sections 17-1-14 and 17-3-34 NMSA 1978. 

D. As used in this section: 

(1). "computer-assisted remote hunting" means the use of a computer or other electronic 
device, equipment or software to access the internet and remotely control the aiming and dis- 
charge of a bow, crossbow or firearm of any kind for the purpose of hunting, taking or capturing an 
animal or bird; and 

(2) "facilities for computer-assisted remote hunting" means the real property and im- 
provements on the property associated with computer-assisted remote hunting, including hunting 
blinds, offices and rooms equipped to facilitate computer-assisted remote hunting. 


History: Laws 2006, ch. 86, § 1. Effective dates. sa Laws 2006, ch, 86, § 2 made the act 
effective July 1, 2006. 


ARTICLE 4 


Propagation of Fish and Game 


Sec. Sec, 


17-4-1. Power of state game commission to acquire land. 17-4-16. Invoice to be delivered to purchaser; form; dupli- 
17-4-2. Eminent domain power; abandonment or relin- cate mailed to director. 
quishment of property acquired. 17-4-17. Invoice to be attached during shipment. 
17-4-3, Exchange, sale, lease, sublease and assignment of 17-4-18.. Offering game or fish for sale; storage; keeping 
lands by commission; proceeds. in hotel or eating place; invoice to remain 
17-4-4. Sale of former state bird farm; mineral rights re- attached. 
served. 17-4-19. Copy of invoice to be furnished purchaser upon 
17-4-5. Fish hatcheries established by United States; ex- resale, 
emption from state laws. 17-4-20, Misstatements render invoice void; violation of 
17-4-6. Hunting and fishing on private property; posting; law; possession of game or fish without in- 
penalty, »»« voice unlawful. 
17-4-7, Liability of landowner permitting persons to hunt, 17-4-21. Proprietors of licensed private parks and lakes 
fish or use lands for recreation; duty of care; to furnish reports to director. 
exceptions. 17-4-22. Channels connecting private lakes under one 
17-4-8. Parks or waters for propagation of game or fish; license; use of screens. 
license required. 17-4-23, Lease or grant of private park or lake lessee or 
17-4-9. Unlicensed parks or lakes deemed public nui- grantee deemed proprietor. 
. sance; abatement; liberation of game or 17-4-24. Series of lakes may be included in one license. 
fish; each day separate offense. ° 17-4-25, Diverse proprietorship; joint or separate li- 
17-4-10. Transportation of game or fish taken from unli- censes. 
censed parks or waters prohibited. 17-4-26. Notices against trespassing to be posted. 
‘17-4-11. Licensing of private lakes and parks; "propri- 17-4-27, Transfer of license required upon transfer of in- 
etor" defined. terest. 
17-4-12, Application for license; contents; maximum area; 17-4-28. Parks, lakes and preserves; license; fees. 
fencing. 17-4-29, Floating logs in fish stream; restocking; penalty. 
17-4-13. Form of license. 4 17-4-30. Federal aid. 
17-4-14, Reduction in flow of water detrimental to fish in 17-4-31. Federal funds; disbursement. 
stream prohibited. 17-4-32. Destruction of boundary markers|; penalty]. 
17-4-15, Game and fish in licensed private parks or lakes 17-4-33. Gaining access into nature program; policy; ad- 
property of licensee; hunting or fishing in ditional powers of state game commission. 
any licensed park or lake without consent 17-4-34, Habitat management stamp; fund; expenditure 
prohibited; reduction of game or fish in pri- for habitat management; exception. 
vate preserve; permit. 17-4-35. Aquatic invasive species control. 
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17-4-1. [Power of state game commission to acquire land.] 


The state game commission of the state of New Mexico is hereby authorized and empowered to 
acquire by purchase, gift, bequest or lease; and to hold, develop and improve lands for fish hatch- 
eries, game farms, game refuges, bird refuges, resting’and nesting grounds, field stations, dams, 
lakes, ditches, flumes, waterways, pipelines, canals, rights-of-way, trails, roads and for all purposes 
incidental to the propagation, preservation; protection and management of the game, birds, fish 
and wildlife of the state of New Mexico. 


History: Laws 1939, ch. 223, § 1; 1941 Comp., § 43- the expenses necessitated by the lease and operations 


401; Laws 1947, ch. 48, § 1; 1953 Comp., § 53-4-1. thereunder, particularly where the fees charged and col- 
lected are directly related to the rentals paid the lessor, 
ANNOTATIONS 1957-58 Op. Att'y Gen. No. 58-80. ) 


County ordinance cannot limit authority, of 
state game commission. — County land-use ordi- 
nances attempting to restrict. traditional federal and 
state regulatory authority are preempted by this sec- 
tion which allows the state game’commission to acquire 
land for fish hatcheries, game farms, game refuges, 
and, other relevant purposes and, thus, such county 
ordinances are of no consequence. 1994 Op. Att'y Gen. 
No, 94-01. 


Commission may pay rentals and charge fees to 
defray them. — This section is a broad grant of power to 
the state game commission. First, it includes the express 
power to acquire lands (including lakes) by lease for fish 
and game purposes. Such necessarily includes the power 
to pay rentals (within fiscal limits) to continue the lease, 
and keeping in mind the nature of the statute, it may be 
fairly implied that the state game commission would have 
authority to impose fees or other charges to help defray 


17-4-2. Eminent domain power; abandonment or relinquishment of 
property acquired. 


Any property or rights-of-way required for use by the state game commission may be acquired 
as for a public purpose and as a matter of public necessity under the power of eminent domain, 
by and with the written approval of the board of county commissioners of the county in which the 
property or rights-of-way sought are located, in an action instituted and prosecuted in the name 
of the state, according to the procedure for condemnation ‘provided by the Eminent Domain Code 
[42A-1-1 NMSA 1978]. Provided nevertheless, that any property right acquired under the provi- 
sions of this section, if and when the use for which it was acquired has been abandoned for three 
years or otherwise relinquished, shall revert to the grantor from whom it was derived. | 


History: Laws 1939, ch. 228, § 2; 1941 Comp., § 43- 
402; Laws 1947, ch, 48, § 2; 1953 Comp., § 53-4-2; Laws 
1981, ch, 125, § 47. 


17-4-3. [Exchange, sale, lease, sublease and assignment of lands by, 
commission; proceeds. | 


The state game commission, except as herein limited, is authorized to exchange, sell, lease, . 
sublease or assign, any interest in any lands and leases heretofore or hereafter acquired including 
but not limited to the sale or lease of timber, oil, gas, minerals or any other severable product of or 
interest in real estate, when, in the judgment of said commission, such transaction will be in the 
interest of the state game commission and said lands, leases, products or severable parts thereof, 
are, in the opinion of such commission, no longer necessary for the purposes for which such lands 
were acquired or where such lease or sublease will not materially interfere with or conflict with 
the use of such lands for the purpose for which they were acquired. The proceeds of any such sale, 
exchange, lease or assignment shall be converted into the game protection fund and disbursed as 
the other moneys in said fund are disbursed. 


History: Laws 1939, ch. 223, § 3; 1941 Comp., § 48- question to be determined by the judgment and discretion 
403; 1953 Comp., § 53-4-3; Laws 1955, ch. 86, § 1. of the game commission. 1957-58 Op. Att'y Gen. No. 57-149. 
Commission may itself conduct sale of lands. — 


ANNOTATIONS Under this section the state game commission is itself au- 
Whether to lease is left to commission's sole dis- thorized to sell its lands, or interests therein, unfettered 
cretion. — Whether or not a lease should be executed is a by the provisions of the general statute governing the sale 
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of property by state agencies or local public bodies. 1957- otherwise notify prospective’ purchasers. But such is a 
58 Op. Att'y Gen. No. 58-76, matter to be determined by the commission in its sound 
If the commission chooses to itself sell the lands, discretion. 1957-58 Op. Att'y Gen. No. 58-76: 


it could, if it wanted, advertise the proposed sale, or 


17-4-4. [Sale of former state bird farm; mineral rights reserved.| 


The sale of the surface and water rights, but not the mineral rights, notwithstanding-any other 
provision of the law, to the highest: bidder after advertised for public bid of approximately eighty- 
seven acres of land and improvements, known as the former state bird farm, located at the north- 
ern boundary of the city of Carlsbad in Eddy county, New Mexico is approved. The advertisement 
for public bid shall be made after the effective date of this act. 


History: 1953 Comp., § 58-4-3.1, enacted by Laws 
1973, ch. 260, § 1. 


17-4- 5. [Fish hatcheries established at United States; eel from 
1 state laws. |] 


In case the United States shall establish one or more fish hatching’ and fish cultural stations 
in the state of New Mexico, the United States commissioner of fisheries and his duly. authorized 
agents are hereby accorded the right.to conduct fish hatching and fish culture and all-operations 
connected therewith, in any manner and at any time that may be by them considered necessary 
and proper, any fisheries laws of this state to the contrary notwithstanding. 


History: Laws 1927, ch. 59, $1; C.S. 1929, gig Ty 
1941 Comp., § 43-404; 1953 Comp, § 58-4-4,5 5% 


17-4-6. Hunting and fishing on private property; posting; penalty. 


A. Whenever the owner or lessee desires to protect or propagate game birds, animals or fish 
within the owner's or lessee's enclosure or pasture, the owner or lessee shall publish notices in 
English and Spanish warning all persons not to hunt or fish within the enclosure or pasture. The 
notices shall be posted in at least six conspicuous; places on the premises and published for three 
consecutive weeks in a newspaper of general circulation in the county where the premises are 
situated. In the event a public road enters or crosses the enclosure or pasture, an additional notice 
shall be posted conspicuously within three hundred yards of the point. where each public road en- 
ters the posted property. . : 

_B.. After the publication and posting, itis a misdemeanor for any person to enter the premises 
for the purpose of hunting or fishing or.to kill or injure any bird, animal or fish within the enclo- 
sure or pasture without permission of the owner or lessee. 

C. No person engaged in hunting, fishing, trapping, camping, hiking, sightseeing, the opera- 
tion of watercraft or any other recreational use shall walk or wade onto private property through 
non-navigable public water or access public water via private property unless the private property 
owner or lessee or person in control of private lands has expressly consented in writing. 

D. Nothing in this act shall be interpreted to affect or influence whether a water is a navigable 
water or a water of the United States for purposes of the federal Clean Water Act of 1977, 33 U.S.C. 
1251 et seq. 


History: Laws 1912, ch. 85, § 10; Code 1915, § 2433; For publication of notices generally, ‘see 14-11-1 to 14- 


C.S. 1929, § 57-215; 1941 Comp., § 43-405; 1953 Comp., 11-18 NMSA 1978. 
§ 58-4-5; Laws 1963, ch. 218, § 5; 1965, ch. 172, § 1; The 2015 amendment, effective July 1, 2015, prohib- 
2015, ch. 34, § 1. ited persons engaged in hunting and fishing from entering 
Cross references. — For prohibition against hunting private property without the consent of the land owner 
or fishing in licensed private park or lake without permis- or lessee; in Subsection A, after "within", deleted "his" 
sion, see 17-4-15 NMSA 1978. _. and added "the owner’s or lessee’s", and after "pasture," 
For posting notices against trespassing on licensed pri- deleted "he" and added "the owner or lessee"; and added 
vate parks or lakes, see 17-4-26 NMSA 1978. Subsections C and D. 
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ANNOTATIONS | all cases post under the statute. This section, insofar as 
Olas j 3 this problem is concerned, must be read in light of the 
Both publication and posting are required. — Only peculiar nature of the land involved. It must be borne in 
by publishing a notice in English and Spanish, and by the mind that under the Enabling Act, the constitution and 
posting of handbills in English and Spanish in six con- statutes based thereon, the complete dominion and con- 
spicuous places on the premises does the owner put into trol over state lands is vested in the commissioner of pub- 
effect on his property a penal statute which protects him _}ic Jands. In short, the lessee of state lands, even if he acts 
against trespassers. State v. Barnett, 1952-NMSC-065, 56 “° ‘strictly in accordance with this section, could not do so in 
N.M. 495, 245 P.2d 833. a manner in conflict with a duly taken action of the com- 
An appeal does‘not lie to supreme court from an or- missioner. 1957-58 Op. Att'y Gen. No, 58-194. 
der overruling a motion to. quash an information. brought Posting does not prevent hunting or fishing by 
against defendants for violation of this section in the ab- owner or permittees. — If posting is duly accomplished, 


sence of express statutory authority therefor. State v, Bar- ~ the landowner does not thereby deprive himself of hunting 
nett, 1951-NMSC-084, 56 N.M. 1,238 P.2d 694. and fishing privileges on these lands. The owner, or those 

English notice only is insufficient. — Where the pub- permitted by him to do so, could still hunt or fish so long as 
lication and posting were in English only, this section im- done in accordance with the game and fish laws and lawful 


posing criminal sanctions, did not become operative. State ame fish regulations, 1957-58 Op. Att'y Gen. No. 58-194. 

v. Barnett, 1952-NMSC-065, 56 N.M. 495, 245 P.2d 833. e Am. Jur. 2d, A.L.R. and CIS, iiierohiche — Title to 
A tract of land which is not enclosed by fences fish and game taken by trespasser, 23 A.L.R. 1402. 

may not be posted under the terms of this section so as Injunction against repeated or continuing trespasses by 


to subject persons who enter for the purpose of hunting fishing, 32 A.L.R. 463, 60 A.L.R.2d 310. 

and fishing to the: penalties therein provided..1957-58 Op, Reservation in grant of land of right to hunt and fish, 

Att'y Gen. No, 57-237. ; with like right to the grantee, as limiting the right of the 
The lessee of state lands for grazing purposes grantee to actual owners of the land, 32 A.L.R. 1533. 

may post it against hunting, but cannot charge for hunt- Rights, title and remedies of hunter in respect of game 

ing privileges. 1933-34 Op, Att'y Gen. No. 160. which he is pursuing or has killed or wounded, 49 At LR. 


Posting by lessee permitted provided lessee does 1498. 
not conflict with action by commissioner of public Inland lakes as public fisheries, 57 A.L.R. 2d 569. 
lands. — Assuming full and strict compliance with this 36A C.J.S. Fish § 34; 38 C.J.S. Game § 59. 


section, as interpreted; a lessee of state land could not in 


17-4-7. Liability of landowner permitting persons to hunt, fish or use 
lands for recreation; duty of care; exceptions. 


A. Any owner, lessee or person in control of lands who, without charge or other consideration, 
other than a consideration paid to the landowner by the state, the federal government or any other 
governmental agency, grants permission to any person or group to use the owner's, lessee's or land 
controller's lands for the purpose of hunting, fishing, trapping, camping, hiking, sightseeing, the 
operation of aircraft, cave exploring or any other recreational use does not thereby: 

(1) extend any assurance that the premises are safe for such purpose; 

(2) assume any duty of care to keep such lands safe for entry or use; 

(3) assume responsibility or Tabrlity for any injury or damage to or caused by such person 
or group; or 

(4) assume any greater seaponiaibility, duty of care or liability to such person or group than 
if permission had not been granted and the person or group were trespassers. 

B. This section shall not limit the liability of any landowner, lessee or person in control of lands 
that may otherwise exist by law for injuries to any person granted permission to hunt, fish, trap, 
camp, hike, sightsee, operate aircraft, explore caves or use the land for recreation in exchange for 
a consideration, other than a consideration paid to the landowner by the state, the rede a! govern- 
ment or any other governmental ft Seat 

C. For the purposes of this section, "cave" means a natural, geologically formed void or cavity 
beneath the surface of the earth, but does not mean a mine, tunnel, aqueduct or other manmade 
excavation. 


History: 1953 Comp., § 53-4-5.1, enacted by Laws of land who, without consideration, permit the use of the 


1967, ch. 6, § 1; 2011, ch. 63, § 1; 2019, ch. 24, § 1. land by others for the operation of aircraft. 
The 2019 amendment, effective June 14, 2019, limited rit 
the liability of landowners permitting persons to explore ANNOTATIONS i , 


caves on private property, and defined "cave"; in Subsec- 
tion A, after "operation of aircraft", added "cave explor- 
ing"; in Subsection B, after "operate aircraft", added "ex- 
plore caves"; and added Subsection C, 

The 2011 amendment, effective June 17, 2011, lim- 
ited the liability of owners, lessees and persons in control 


Organized team sports not a protected activity. 
— Protections of the statute apply only when landowners 
allow free public access for a limited range of outdoor ac- 
tivities, and organized team sports do not fall within that 
range of activities. Lucero v. Richardson & Richardson, 
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Inc., 2002-NMCA-0138, 131 N.M. 522, 39 P.3d 739; cert. de- Matthews v. State, 1991-NMCA-116, 113 N.M. 291, 825 
nied, 131 N.M. 737, 42 P.3d 842. 2 P.2d 224, : 

Comparison with off-highway vosvoutional ve- United States liability. — The United States was not 
hicle use statute. — Since the general recreational liable under the New Mexico recreational use statute, Sec- 
land use statute contained in Section 17-4-7 NMSA tion 17-4-7 NMSA 1978, for the plaintiff's injuries result- 
1978 broadly immunizes landowners who permit en- ing from a diving accident in a national forest since the 
try upon their lands for "any .. .\recreational use", the United States was exempt from liability. under the New 
legislature in adopting Section 66-3-101 NMSA. 1978, Mexico statute. Maldonado v, United States, 893 F.2d 267 
obviously intended to extend the immunity of land-) (10th Cir. N.M. 1990), 
owners as to claims resulting from injuries to opera- . Am, Jur. 2d, A.L.R. and C.J.S, references. — 62 Am. 
tors or passengers of off-highway recreational vehicles — Jur. 2d Premises Liability § 156 et seq. 


Priel that provided Ze Section’ 17-4-7 NMSA 1978. 65 C.J.S. Neghzerice $10. 


17-4-8. [Parks or r waters for propagation of game or fish; license 
required.]| 


No person shall have or maintain any park, enclosure, lake or body of water for the purpose.of 
keeping or propagating therein any game or game fish for sale, nor shall any living game or game 
fish from such park, enclosure, lake or body of water be sold or offered for sale, unless the owner, 
proprietor or lessee thereof shall first procure a license as hereinafter provided. 


History: Laws 1912, ch. 85, § 59; Code 1915, § 2482; under this section. A person desiring to propagate birds 
C.S. 1929, § 57-301; 1941 Comp., § 43-406; 1958 Comp., only for his own use without barter, sale or exchange may 


§ 53-4-6. _ secure a permit under the provisions of 17-3-29 NMSA 
Cross velcrencet — For replated shooting | preserves, 1978. 1955-56 Op. Att'y Gen. No. 6176. 

see 17-3-35 to 17-3-42 NMSA 1978. Fishing license and season requirements held 

er , applicable. — Anyone authorized to, fish on the Story 

ANNOTATIONS — o irrigation project must first have a valid and subsisting 

license, and under no circumstances would such person 

Section applies to breeding game for sale, — Any be permitted,to fish during the closed season. 1923-24 Op. 

person breeding game for sale is required to have a permit Att'y Gen. No, 52. 


17-4-9, [Unlicensed parks or lakes deemed public nuisance; abatement; 
liberation of game or fish; each day separate offense. |] 


Any park, enclosure, lake or body of water maintained in violation ofthis chapter shall be 
deemed a continuing public nuisance and may be abated as provided by law for the abatement of 
public nuisances and the game or game fish therein liberated, or any obstruction to the free in- 
gress or egress of fish removed, and each day the same is maintained in violation hereof, shall be 
a separate offense. 


History: Laws 1912, ch. 85, § 60; Code 1915, § 2483; act." Chapter 47, 1915 Code, comprised the whole of Laws 
C.S. 1929, § 57-302; 1941 Comp., § 43-407; 1953 Comp., 1912, ch. 85. For disposition of Chapter 47, 1915 Code, in 
§ 53-4-7, NMSA 1978, see note to 17-2-11 NMSA 1978. 

Compiler's notes. — The compilers of the 1915 Code : " 
substituted the words "this:chapter" for the words "this 


17-4-10. [Transportation of Baie or fish taken from Age de parks or 
waters prohibited.] 


No persons shall transport or sell, keep.or expose or offer for transportation or sale any game or 
‘game fish, taken from any park, enclosure, lake or body of water, public or private, unless the same 
be licensed as provided in this chapter, and then only as provided in this division, and this section 
shall apply to game and fish held by private ownership as well as to game and fish the ownership 
of which may be acquired under this chapter. 


History: Laws 1912, ch. 85, § 61; Code 1915, § 2484; Compiler's notes. — The words "this division" refer to 


C.S. 1929, § 57-308; 1941 Comp,,; § 43-408; 1958 Comp., ‘© Laws 1912, ch. 85, §§ 59 to 80, which comprised Division A of 
§ 53-4-8, a that law, and are compiled as 17-4-8 to 17-4-29 NMSA 1978, 


- . For meaning of words "this chapter," see compiler's note 
' to 17-2-11 NMSA 1978. 


~ 
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ANNOTATIONS 


Fee may be charged for breeder's license. — The 
state game commission and the state game warden (now 


director) may charge a fee for a game bréeder's license. 
1953-54 Op. Att'y Gen. No. 5874. 


17-4-11. [Licensing of private lakes and parks; "proprietor" defined.] 


The provisions of this article in relation to private parks and lakes, the licensing thereof for the 
keeping and propagation of game and game fish therein, and permitting the same thereof, shall 
apply to every park or lake or such part thereof, as is on land held by private ownership, and to ev- 
ery lake, the water of which, or the right to use of such water, in whole or in part, has been or may 
hereafter be acquired under the laws of this state or of the United States, for irrigation purposes, 
and the owner of such land or water right shall be deemed the proprietor of such park or lake, and 


of the game or fish therein to the extent of his ownership of such land or water right. 


History: Laws 1912, ch. 85, § 62; Code 1915, § 2485; 
C.S. 1929, § 57-304; 1941 Comp., § 43-409; 1953 Comp., 
§ 53-4-9, 

Cross references. — For lessee or grantee being 
deemed proprietor, see 17-4-23 NMSA 1978. 


Compiler's notes. — The compilers of the 1915 Code 
substituted the words "this article" for the words "this di- 
vision.".""This division" would refer to "Division A" of Laws 
1912, ch. 85, See compiler's notes to 17-4-10 NMSA 1978. 
"This article" would mean Article 2, Chapter 47, 1915 
Code, compiled as 17-2-27, 17-4-8 to 17-4-29 NMSA 1978. 


17-4-12. [Application for license; contents; maximum area; fencing. ] 


Any person having already established or desiring to establish or maintain a park or lake for 
the purpose of keeping or propagating and selling the game or game fish therein or to be placed 
therein, shall apply in writing to the warden [director of the department of game and fish] stating 
the name, location, extent and proprietorship of the same, and kind and as near as may be, the 
number of game or game fish kept or desired to be kept therein, the term for which the license is 
desired and inclosing the fee therefor, and if upon examination by the warden it shall appear that 
the application is in good faith, and.in other respects proper and reasonable, he shall grant to such 
applicant a license therefor; provided that the maximum area that may be included within any 
park shall not exceed three thousand two hundred acres, and that every park shall be enclosed by 
a game proof fence which shall conform to specifications required by the state game commission. 


History: Laws 1912, ch. 85, § 63; Code 1915, § 2486; 
C.S. 1929, § 57-305; Laws 1937, ch. 107, § 1; 1941 
Comp,., § 43-410; 1953 Comp., § 53-4-10. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
1955, ch. 59, § 2 transferred the duties of the state game 
warden, See 17-1-6 NMSA 1978. 

Cross references. — For power of state game commis- 
sion to suspend, revoke or withhold licenses, see 17-1-14 
NMSA 1978. 

For including series of lakes in license, see 17-4-24 
NMSA 1978. 


For licenses in case of diverse proprietorship, see 17-4- 
25 NMSA 1978. 

For transfer of license upon transfer of interest, see 17- 
4-27 NMSA 1978. 

For duration and renewal of licenses and license fees, 
see 17-4-28. NMSA 1978, 


ANNOTATIONS ~ 


Am. Jur, 2d, A.L.R. and C.J.S. references, — Licens- 
ing or otherwise regulating business of breeding and deal- 
ing in game or undomesticated animals, constitutionality 


of, 62 A.L.R. 473. 


17-4-13. [Form of license. ] 


Such license shall be substantially in the following form: 


STATE OF NEW MEXICO. | 
Department of Game and Fish. 
Licensed Parks and Lakes. 
INO Aa. dvd: «2 Class A. | Santa Ver ved 
This certifies that ...... proprietor of a (public or private) (park or lake) called ...... and situated 
OD ee WeOr eA WD. wane Range ...in...... county, New Mexico, is hereby authorized to keep and 


propagate therein and dispose of as provided by law the following (game quadrupeds, birds or 
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17-4-14 


PROPAGATION OF FISH AND GAME 


17-4-15 


fish), viz.: ...... together with such additions thereto (with the natural increase of all) as may be 


hereafter lawfully acquired. This license expires 


af at years after date. | 


5 RAT crete sadane Math wots Warden [Director]. 


History: Laws 1912, ch, 85, § 64; Code 1915, § 2487; 
C.S. 1929, § 57-306; 1941 Comp. 8 43-411; 1953 Comp., 
§ 53-4-11, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 


1955, ch. 59, § 2 transferred the duties of the state game 
warden, See 17-1-6 NMSA 1978. 

Cross references. — For licenses being for one year 
and renewable annually, see 17-4-28 NMSA 1978. 


17-4-14. [Reduction in flow of water detrimental to fish in stream 


prohibited.] 


No person owning or controlling any reservoir, lake or body of water into which public waters 
flow and which furnishes the water supply in whole or in part to any stream containing game 
fish shall divert or lessen such water in flow or supply to an extent detrimental to the fish in such 


stream, reservoir, lake or body of water. 


History: Laws 1912, ch. 85, § 65; Code 1915, § 2488; 
§ 53-4-12. 


ANNOTATIONS 


United States held not liable for injuries from 
dredging canals. — Where the United States, acting 
through the bureau of reclamation, dredged and removed 
from the canals and ditches the silt and, deposits which 
had accumulated therein over the years, and as a natural 
consequence of these dredging operations, the water in ap- 
pellee's ponds seeped back into the irrigation canals and 


concluded that the act of the defendant in draining the 
plaintiffs property of all water, destroying plaintiff's fish 
and frogs, and leaving the plaintiffs land an arid desert 
land, constituted negligence per se. However, the court of 
appeals held that liability under the federal Tort Claims 
Act is not carte blanche, that the United States is liable 
as an individual only in the manner and to the extent 
to which it has consented, and that the facts fell clearly 
within the area of the exempted "discretionary function," 
United States v. Gregory, 300 F.2d 11 (10th Cir. 1962). 
Bodies of water covered. — All reservoirs, lakes and 
other bodies of water into which public waters flow are 


the ponds were emptied, the trial court, citing this section, covered by this section. 1947-48 Op. Att'y Gen. No. 5111, 


17-4-15. [Game and fish in licensed private parks or lakes property of 
licensee; hunting or fishing in any licensed park or lake 
without consent prohibited; reduction of game or fish in 
private preserve; permit. |] 


Except asin this division otherwise provided, all game and fish, with the natural increase 
thereof, held or confined in any private preserve, park or lake, licensed under the provisions of 
this act shall, during the existence of the license or any renewal thereof, be deemed the property 
of the licensee of the same to the extent that he may lawfully retain, pursue, capture, kill, use, 
sell or dispose of the game or fish therein in any quantity, in any manner and at any time of the 
year, and the pursuit, capture, wounding or killing of any game or fish in any licensed preserve, 
park or lake, public or private, without the consent of the proprietor, shall be unlawful; provided, 
that the aggregate number of game animals or fish in any licensed private preserve, park or lake, 
which contained game or fish belonging to the state at the time or date of the issuing of such li- 
cense, shall not be lessened by the killing, use, sale or disposition thereof, it being the purpose of 
this provision to restrict such killing, use, sale and disposition to a number not, exceeding in the 
aggregate the natural increase. If by reason of controlling necessity or for the purpose of stocking 
or replenishing some other park or lake, any proprietor of a licensed preserve, park or lake may 
desire to lessen the aggregate number above provided for, the state game and fish warden [direc- 
tor of the department of game and fish] may, on being satisfied of the Ad ha [propriety] thereof, 
grant a permit therefor. 


History: Laws 1912, ch. 85, § 66; Code 1915, § 2489; 
Laws 1915, ch. 101, § 18; C.S. 1929, § 57-308; 1941 
Comp., § 43-413; 1953 Comp., § 53-4-13. 


Compiler's notes. — The words "this division" refer to 
"Division A" of Laws 1912, ch. 85, See compiler's notes to 
17-4-10 NMSA 1978. 
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. The words "this act" first appeared in the 1915 amend- }: 


ment and Laws 1915, ch. 101, the presently effective pro- 
visions of which are compiled as 17-2-13, 17-2-19, 17-4-15 
and 17-4-26 NMSA 1978. ' 


Bracketed material. — The bracketed material was' 


inserted by the compiler and is not part of the law. Laws 
1955, ch, 59, § 2 transferred the duties of the state game 
warden. See 17-1-6 NMSA 1978, 

Cross references, — For posting private. property 
against hunting and fishing, see 17-4-6 NMSA 1978. 


GAME AND FISH AND OUTDOOR RECREATION 


17-4-18 


ANNOTATIONS | 


The owner of land may prohibit fishing in streams 
thereon, as an act of trespass. 1917-18 Op. Att'y Gen. 


“No, 173. 


Game must be imprisoned before being sold. — Be- 
fore game can be sold by a licensee for "parks, lakes or pre- 
serves," the game must be reduced to actual possession by 
imprisonment in an enclosure through which or over which 


game cannot make its way, 1912-13 Op, Att'y Gen. No, 220. 


17-4-16. [Invoice to be delivered to punchaser; form; duplicate mailed to 
director. | | : | 


When the proprietor of any licensed park or lake of class A shall sell or dispose of any game or 
game fish as herein provided, he shall, at the same time deliver to the purchaser or donee or attach 
thereto an.invoice signed by such proprietor or;his agent, stating the number of the license and 
name of such park, or lake, the date of disposition, the kind, and as near as practicable the number 
and weight of such game or fish, the name and address of the purchaser, consignee or donee. Such 
invoice shall authorize transportation within this state, possession and use wind thirty days after its 
date, and shall be substantially in the following form: 3 28 2 


STATE OF NEW MEXICO. 
Department of Game and Fish. 
Private Parks and Lakes - Invoice. 


Name of park or lake ....., Class A. No. of license ...... Date ...... 19.0 
Kind and number of game and fish ...... Weight of same ...... lbs. Name of consignee ...... iN TaNed of 
consignee ...:.. | 

This authorizes transportation within this state, possession and sale for thirty days after date 
if attached to article. 


Such proprietor or his agent shall at the same time mail, postpaid, a duplicate of such invoice to 
the warden [director of the department of game and fish] at Santa Fe. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
1955, ch. 59, § 2 transferred the duties of the state game 
warden, See 17-1-6 NMSA 197 8, 


History: Laws 1912, ch. 85, § 67; Code 1915, § 2490; 
C.S, 1929, § 57-309; 1941 Comp, § 43-415; 1953 oer if 
§ 53-4-15. 


17-4-17. [Invoice to be attached during shipment.] 


When any such game or fish for which an invoice is required, is to be shipped by rail, express or 
other carrier, public or private, the invoice shall be securely attached thereto or to the package con- 
taining the same in plain sight, and the same may then be lawfully carried and delivered within 
this state to the consignee named in such j invoice. 


History: Laws 1912, ch. 85, § 68; Code 1915, § 2491; 
C.S. 1929, § 57-310; 1941 Comipi, § 43-416; 1953 Comp., 
§ 53-4- 16, 


17-4-18. [Offering game or fish for sale; storage; keepistg i in hotel or 
eating place; invoice to remain attached.] 


If such game or game fish is held, exposed or offered for sale or sold-by the consignee or kept in 
any storage, hotel, restaurant, cafe or boardinghouse, such invoice shall-be kept attached thereto 
as aforesaid until the same shall have been prepared for consumption. ~~ 
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History: Laws 1912, ch. 85, § 69; Code 1915, § 2492; Cross references. — For menu as ‘evidence of posses- 
C.S. 1929, § 57-311; 1941 Comp.,, § sabi 19538 tgs 5 sion of game or fish, see 17-2-18 NMSA 1978: 
§ 53-4-17, 


17-4-19. [Copy of invoice to be furnished purchaser upon resale. | 


In case of a'sale ‘or disposition of such game or game fish or any part thereof the vendor shall at 
the same time make a copy of such invoice and endorse, thereon the:date of sale, the number and 
kind of game or fish so disposed of and the name of the purchaser, and sign and deliver the same to 
the purchaser or donee, who shall keep it attached as aforesaid until the game or fish is prepared 
for consumption, and the same shall have the same force and effect as the original invoice. | 


History: Laws 1912, ch. 85, § 70; Code 1915, § 2493; 
C.S..1929, § 57-312; 1941 Conip. +, § 43-418; 1953 as 
§ 63-4-18. 


17-4-20. [Misstatements render invoice void; violation of law; 
possession of game or fish without invoice unlawful.] 


Any willful misstatement in or any omission of a substantial requirement from any invoice or 
copy thereof, shall render the same void and be deemed a violation of this chapter, and the posses- 
sion of any game or game fish without such invoice or a copy thereof attached thereto when so as 
above required shall be unlawful. 


History: Laws 1912, ch. 85, § 71; Code 1915, § 2494; Cross references. — For menu as evidence of posses- 


C.S. 1929, § 57-313; 1941 soil «+> § 48-419; 1953 Comp., sion, see 17-2-18 NMSA 1978. 

§ 58-4-19. For possession without invoice being prima facie evi- 
Compiler's notes. — For meaning of words "this chap- dence of unlawful taking or possession, see 17-3-33 NMSA 

ter", see note to 17-2-11 NMSA 1978. 1978. 


17-4-21. [Proprietors of licensed private parks and lakes to furnish 
reports to director.] 


The proprietor of every private park and lake licensed under the preceding sections shall, 
whenever required by the warden [director of the department of game and fish], make and send 
to the warden [director of the department of game and fish] at Santa Fe a report showing as near 
as practicable the kind, number, agé and sex of the game, and the kind and number or weight of 
the game fish, added and surest of during the year preceding and on hand at the date of the 
report. 


History: Laws 1912, ch. 85, § 72; Code 1915, § 2495; Bracketed material. — The bracketed material was 
C.S. 1929, § 57-314; 1941 Comp., § 43-420; 1953 Comp., inserted by the compiler and is not part of the law. Laws 
§ 53-4-20. 1955, ch. 59, § 2 transferred the duties of the state game 


warden, See 17-1-6 NMSA 1978. 


17-4-22. [Channels connecting private lakes under one license; use of 
screens. | 


The rights acquired by the proprietor of a private lake licensed hereunder, and the prohibitions 
hereof, shall extend to and include all channels connecting a series or group of lakes under one 
license, and the warden [director of the department of game and fish] may authorize the use of 
such screens or,other appliances as may be necessary to prevent the fish in a licensed lake of class 
A from escaping, and it shall be the duty of the proprietor to adopt and use such screens or other 
appliances as the warden [director of the department of game and fish] may direct to ok i the 
fish in public waters from entering such lake. 
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History: Laws 1912, ch. 85, § 73; Code 1915, § 2496; 1955, ch: 59, § 2 transferred the duties of the state game 
C.S. 1929, § 57-315; 1941 Comp., § 43-421; 1958 Comp., warden. See 17-1-6 NMSA 1978. 
§ 53-4-21. Cross references. — For including series of lakes in 
Bracketed material. — The bracketed material was one license, see 17-4-24 NMSA 1978. 


inserted by the compiler and is not part of the law. Laws 


17-4-23. [Lease or grant of private park or lake; lessee or pees 
deemed proprietor. | : 


When the owner of a private park or lake has granted or leased to another the right to keep and 
propagate game or fish therein, the grantee or lessee shall be deemed the proprietor. and entitled 
to the license. 


History: Laws 1912, ch. 85, § 74; Code 1915, § 2497; Cross references. — For transfer of license being re- 


C.S. 1929, § 57-316; 1941 Comp., § 43-422; 1953 Comp., quired upon transfer of interest, see 17-4-27 NMSA 1978, 
§ 53-4-22. 


17-4-24. [Series of lakes may be included in one license.] 


A series or group of lakes under one proprietorship or lease and situated in a reasonable proxim- 
ity to each other may be included in one license, either as a private lake or licensed preserve. 


History: Laws 1912, ch. 85, § 75; Code 1915, § 2498; Cross references. — For connecting Las ie being 


C.S. 1929, § 57-317; 1941 Comp., § 43-423; 1953 Comp., ‘included, see 17-4-22 NMSA 1978. 
§ 58-4.238. 


17-4-25. [Diverse proprietorship; joint or separate licenses.] 


In case of diverse proprietorship the license may be joint if the proprietors so elect, beards a 
separate license shall be required for each interest and the rights thereunder shall be coextensive 
with or in proportion to such interest. 


History: Laws 1912, ch. 85, § 76; Code 1915, § 2499; 
C.S. 1929, § 57-318; 1941 Comp., § 43-424; 1953 Comp., 
§ 58-4-24, 


17-4-26. [Notices against trespassing to be posted.] 


There shall be kept posted conspicuously at every gate where a road or trail enters or crosses 
each licensed park or preserve, and at conspicuous places along the border of each licensed lake, 
plain notices not less than one foot square, stating that the same is private property, and warning 
persons against trespassing thereon. 


History: Laws 1912, ch. 85, § 77; Code 1915, § 2500; ANNOTATIONS 


Laws 1915, ch. 101, § 19; C.S. 1929, § 57-319; 1941 

Comp., § 43-425; 1953 rites § ae : Am. Jur. 2d, A.L.R. and C.J.S. references. — Entry 
Cross references. — For posting notice of intention to on private lands in pursuit of wounded game as criminal 

protect game on private property, see 17-4-6 NMSA 1978. trespass, 41 A.L.R.4th 805. 


17-4-27. [Transfer of license required upon transfer of interest.] 


In case of a transfer of proprietorship or interest in any park, lake or preserve, the transferee, 
shall, within thirty days thereafter procure from the warden [director of the department of game 
and fish] a transfer of the license endorsed ’on the back thereof. 


History: Laws 1912, ch. 85, § 78; Code 1915, § 2501; Cross references. — For lessee or grantee being 


C.S. 1929, § 57-320; 1941 Comp., § 43-426; 1953 Comp., deemed proprietor, see 17-4-23 NMSA 1978. 
§ 53-4-26. 
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Bracketed material. — The bracketed material was 1955, ch. 59, §-2 transferred the duties of the state game - 
inserted by the compiler and is not part of the law. Laws warden, See 17-1-6 NMSA 1978, 


17-4-28. Parks, lakes and preserves; license; fees. 


A. Licenses for private parks, lakes and preserves may be for one year, and any license shall be 
renewed annually at the request of the licensee. 

B. The director of the department of game and fish shall charge and collect just and reasonable 
fees for the following permits under Sections 17-4:8 through 17-4-28 NMSA 1978, as determined 
by regulation of the state game commission: 

(1) permit to‘capture or exchange; ~ 

(2) quadruped park license; 

(3)., each renewal of each quadruped park license; 

(4) one lake license; _ 

(5) each renewal of one lake license; 

(6) each additional lake license; 

(7) each.renewal of each additional lake license; and 

(8) each certificate, permit or license not provided for in this section. 


History: Laws 1912, ch. 85, § 79; Code 1915, § 2502; - The 1992. amendment, effective April 1, 1992; rewrote 
C.S. 1929, § 57-321; 1941 Comp., § 43-427; 1953 Comp., _the introductory language in Subsection B, deleted refer- 


§ 58-4-27; Laws 19738, ch. 141, § 1; 1992, ch. 29, § 6, ences to specific dollar amounts in Paragraphs (1) to (8); 
. POT, and made stylistic changes. rs, 


1724-29, Floating logs in fish stream; restocking; penalty. 


All persons floating logs, timber, lumber, ties or poles in any stream containing game fish shall, 
for each mile of the streams used, annually deposit one thousand trout fry or fingerlings at times 
and places designated by the department of game.and fish, Any person ome to saute with the 
provisions of this section is guilty of a TILL LEM C AER 


History: Laws 1912, ch. 85, § 80; Code 1915, § 2508; 
C.S. 1929, § 57-322; 1941 Comp. «. § 43-428; 1953 Comp., 
§ 53-4-28; Laws 1963, ch. 213, § 6.” 


17-4-30. [Federal aid.] 


The.state of New Mexico hereby assents to the provisions of the act of congress of the United 
States of America entitled "An act to provide that the United States shall aid the states in fish 
restoration and management projects, and for other purposes," approved August 9, 1950 (Public 
Law 681, 81st Congress), and the state game commission is hereby authorized and directed to 
perform all such acts as may be necessary to the conduct and establishment of cooperative fish 
restoration and management projects, as defined by said act of congress and in compliance with 
said act, and rules and regulations promulgated by the secretary of agriculture [secretary of the 
interior] thereunder. 


_ History: 1941 Comp., § 48-429, enacted by Laws » are promulgated by the secretary of the interior, not the 
1951, ch. 66, § 1; 1953 Comp., § 53-4-29. secretary of agriculture. 

' Compiler's notes. — For the act of congréss referred  Bracketed material. — The bracketed*material was 
to, see 16.U.S.C, § 777 et seq., under. which regulations inserted by the compiler and-is not part of the law. 


17- 4- 31. [Federal funds; disbursement. pe 


The state game commission is wath@rized to receive‘any moneys to which the state of New. 
Mexico may become entitled under the aforesaid act of congress, such moneys, when received, to be 
deposited with the treasurer of the state of New Mexico to’ the credit of the state game protection 
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fund, expended for the purpose designated ani withdrawn as other moneys are wisi sicigey from 
the state game protection fund. | 


History: 1941 Comp., § 43-430, enacted by Laws Cross references. — For game protection fund, see 17- 
1951, ch. 66, § 2; 1953 Comp., § 53-4-30. ~ 1-14 NMSA 1978. 

Compiler's notes. — For meaning of "aforesaid act of 
congress," see compiler's note to 17-4-30 NMSA 1978, 


17-4-32. Destruction of boundary markers|; penalty]. 


Every person who shall wilfully [willfully], maliciously and without cause, break down, injure, 
remove or destroy any sign, marker or poster erected for the purpose of designating the boundaries 
of any tract of land, refuge, sanctuary for wildlife, or for the purpose of designating the boundaries 
of a hunting area set forth by the state game commission, or under the direction of the director of 
the department of game and fish, shall, upon conviction thereof, be guilty of a petty misdemeanor. 


History: 1953 Comp., § 53-4-31, enacted by Laws Bracketed material. — The bracketed material was 
1965, ch. 73, § 1. ‘inserted by the compiler and is not part of the law. 


17-4-33. Gaining access into nature program; policy; additional powers 
of state game commission. 


A. It is the policy of the state of New Mexico to encourage and promote wildlife-associated 
recreation in New Mexico and to provide for public participation in the use of available natural 
resources in a manner that will benefit the general publicin its enjoyment of public assets and the 
state and its political subdivisions in increased economic development. 

B. To implement the state PONY: the state game commission shall develop and administer a 
"saining access into nature program" pursuant to the provisions of this section. = 

C. In addition to its other powers, in order to develop and administer the gaining access into 
nature program, the state game commission may: 

(1) designate areas and properties under its control where activities other than hee 
fishing and trapping are available to the public; 

(2) designate activities that may take place on SE Bab es under its control and designate 
conditions and qualifications for the activities; 

(3) enter into partnership and joint powers agreements, leases and other contractual ar- 
rangements with other state agencies, private landowners and other private entities to jointly 
administer, promote and expand the gaining access into nature program; 

(4) issue permits, special use licenses and other authorizations for access to individuals 
and organizations to access state game commission properties for purposes of participating in 
gaining access into nature programs and charge fees for the access privileges; provided that the 
fees do not exceed the reasonable costs associated with developing and administering the gaining 
access into nature program; 

(5) engage in public outreach programs to identify through public meetings, surveys and 
educational programs the interests of the public that may be best served by the gaining access into 
nature program; 

(6) adopt such rules as it deems necessary for programs, events or other activities to prop- 
erly implement the goals and the administration of the gaining access into nature program; and 

(7) subject to appropriation by the. legislature, expend money from the game protection 

fund necessary to develop and administer the gaining access into nature program, including: 

(a) the reasonable costs of improving habitat and properties in order to make them 
suitable for the public uses intended; 

(b) costs of personnel necessary to service the properties being used for the program 
and to provide informational and interpretive services on the properties; 

(c)» the reasonable costs of maintenance and repair of habitat and properties being 
used for public access under the provisions of this section; and 
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(d) costs associated with issuing permits, licenses and other authorizations for access. 
D. All money collected from issuing and selling gaining access into nature permits, licenses 
and other authorizations for access shall be deposited in the game protection fund. 


History: Laws 2005, ch..178, § 1. art. IV, § 28, was effective June 17, 2005, 90 days after 


Effective dates. — Laws 2005, ch. 173 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., Cross references, — For the Wildlife Violator Com- 


pact, see 11-16-1 NMSA 1978. 


17-4-34, Habitat management stamp; fund; expenditure for habitat 
management; exception. 


A. On and after April 1, 2006, each of the following licenses or permits shall include a habitat 
management stamp. The fee for a habitat management stamp shall be three dollars ($3.00). Each 
of the following licenses or permits shall not be considered to be a proper and valid license unless 
the licensee can demonstrate, by a stamp, check off or other official mark, that the fee for the habi- 
tat management stamp has been paid, provided that an individual purchaser shall be required to 
purchase only one stamp each license year, regardless of the number of licenses or permits pur- 
chased by that purchaser: 

(1) a resident or nonresident license specified in Section 17-3-13 NMSA 1978; or 
(2) a wildlife-associated recreation permit issued by the state game commission pursuant 
to Section 17-1-4 NMSA 1978. 

B. Revenue from the sale of habitat management stamps shall be deposited in the "habitat 
management fund", hereby created in the state treasury. The fund shall consist of money appro- 
priated and transferred to the fund and revenue from the sale of habitat management stamps 
deposited in the fund. Earnings from investment of the fund shall be credited to the fund. Any 
unexpended or unencumbered balance remaining at the end of a fiscal year shall not revert. 
Disbursements from the fund shall be made upon warrants drawn by the secretary of finance 
and administration pursuant to vouchers signed by the director of the department of game and 
fish. 

C. Upon appropriation by the legislature, money in the habitat management fund may be ex- 
pended by the state game commission only for the improvement, maintenance, development and 
operation of property for fish and wildlife habitat management. 

D. A habitat management stamp shall not be required for persons under the age of eighteen. 


History: Laws 2005, ch. 177, § 2. : art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 177 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


17-4-35. Aquatic invasive species control. 


A. Based on a determination of credible scientific evidence, the director, after consulting with 
the secretary of energy, minerals and natural resources and with the concurrence of the director of 
the New Mexico department of agriculture, is authorized to designate: 

(1) species of exotic or nonnative animals or plants as aquatic invasive species; 

(2) water bodies within the state as infested waters; and 

(3) specific requirements to decontaminate conveyances and equipment. 

B. Prior to entering a conveyance or equipment into any water body in the state, the owner or 
person in control of a warning-tagged conveyance or warning-tagged equipment or a conveyance 
or equipment that has been in an infested water body in New Mexico or elsewhere shall: 

(1) have the conveyance or equipment decontaminated by a person or entity approved by 
the director to effect decontamination, and only the person legally effecting the decontamination 
is authorized to remove a warning tag and provide certification that the conveyance or equipment 
is free from infestation; or 

(2) have the conveyance or equipment inspected and certified as free from infestation 
by trained personnel prior to entering a water body or if certification or other documentation of 
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decontamination is not available, otherwise demonstrate compliance with the decontamination 
requirements established by the director. 

C. A law enforcement officer may impound:a conveyance or deprierhela if the person redid 
ing the conveyance or equipment refuses to submit to an inspection authorized by this section and 
the officer has reason to believe that an aquatic invasive species may be present, or if the convey- 
ance or equipment has a warning tag affixed and the operator of the conveyance is attempting to 
enter a state water body and cannot provide evidence that the conveyance or equipment has been 
decontaminated. A law enforcement officer shall take action to prevent equipment or conveyances 
believed or known to contain an aquatic invasive species and warning-tagged equipment or con- 
veyances from entering a state water body, 

D. The impoundment of a conveyance or equipment may continue for a reasonable period nec- 
essary to.inspect and decontaminate the conveyance or equipment, 

E. Notwithstanding any.provision to the contrary, no motor vehicle that is.drawing.a convey-. 
ance shall be impounded pursuant to this section. 

_ FE. Trained personnel may: ) 

(1). establish, operate and maintain aquatic invasive species check stations and conduct 
inspections at or adjacent to the entrance to any state-controlled water body or, pursuant to a 
cooperative agreement, at or adjacent to any county, municipal or federally or privately controlled 
water body.or at or adjacent to the exit point of an infested water body or at a location agreed to by 
the owner of the conveyance or equipment in order to inspect conveyances and equipment prior to 
a conveyance or equipment entering, being launched onto or being directly exposed to water bodies 
of the state or upon the conveyance's or equipment's departure from infested waters; 

(2) affix a warning tag to equipment or a conveyance where the presence of an aquatic 
invasive species has been found; 

(3). affix a warning tag to a conveyance or equipment upon the conveyance or equipment 
leaving an infested water; or 

(4) affix.a warning tag to a conveyance or eouipment that the trained personnel have rea- 
son. to believe is infested with an aquatic invasive species based on its point of origin-or use, 

G. Except for state, local, tribal or federal agencies and their respective agents, employees and 
contractors while performing their duties or contractual obligations specific to management or 
control of an aquatic invasive species, it is unlawful for a person to: 

(1) knowingly possess, import, export, ship or transport an aquatic invasive species into, 
within or from the state; 

(2) knowingly release, place, plant or cause to be released, placed or planted an aquatic 
invasive species into a water body or adjacent to a water body where it reasonably might be ania 
pated to be introduced into a water body that is not infested; 

(8) remove a warning tag other than as provided pursuant to this section; 

(4) introduce any tagged conveyance or equipment or any equipment or conveyance from 
which a warning tag has been unlawfully removed into a water body without first having that con- 
veyance or equipment decontaminated and certified pursuant to the provisions of this section; or 

(5) knowingly introduce into any water body a conveyance or equipment that has been 
exposed to an infested water body or a water body in any other state known to contain aquatic in- 
vasive species without first being decontaminated and certified pursuant to the provisions of this 
section. 

H. Knowingly or willfully violating any provision of this section as a first offense is a petty 
misdemeanor. A second or subsequent violation of any provision of this section is a misdemeanor, 
Any violation is punishable pursuant to Section 31-19-1 NMSA 1978. — 

I. The director or the director's designee shall coordinate the monitoring of the water bodies 
of the state for the presence of aquatic invasive species, including privately controlled waters if 
the director has authorized access to them or has received permission to monitor them from the 
persons controlling access to such waters. 

J. Upon determination of an infested water body in New Mexico, the director shall immedi- 
ately recommend to the person in control of the infested water body actions to limit access or take 
other actions to prevent the potential spread of an aquatic invasive species to other water bodies. 
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K. The commission is authorized to adopt rules pursuant to Section 17-1-26 NMSA 1978, and 
the secretary of energy, minerals and natural resources is authorized to adopt rules pursuant to 
Section 16-2-32 NMSA 1978 as necessary to implement and_enforce the provisions of this section. 

L. The director may enter into cooperative agreements with any federal, state, county or mu- 
nicipal authority or private entity that may be in control of a water body Dovepley affected by 
aquatic invasive species. 

M. As used in this section: 

(1) "aquatic invasive species" means quagga mussels and zebra mussels and other ex- 
otic or nonnative aquatic animals, including 'invertebrates but excluding those species listed as 
protected in Chapter 17 NMSA 1978, or any plant or animal species’ whose introduction into an 
aquatic ecosystem is determined by the director, after consulting with the secretary of energy, 
minerals and natural resources and with the concurrence of the director of the New Mexico de- 
partment of agriculture, to cause or be likely to cause harm to the economy, environment or human 
health or safety; 

(2) “commission" means the state game commission; 

(3) "conveyance" means a motor vehicle, vessel, trailer or any associated equipment or con- 
tainers, including, but not limited to, live wells, fish-hauling tanks, ballast tanks, motorized skis 
and bilge areas that may contain or carry an aquatic invasive species or any other equipment by 
which aquatic invasive species may be introduced into an aquatic ecosystem; 

(4) »"decontaminate" means to wash, drain, dry or otherwise treat a conveyance in accor- 
dance with guidelines established by the director in order to remove or destroy an aquatic invasive 
species; 

(5) "director" means the director of the department of game and fish; 

(6) "equipment" means an article, a tool, an implement, a device or a piece of clothing, in- 
cluding boots and waders, that is capable of containing or transporting water; 

(7) -"infested water" means a:geographic region; water body or water supply system or fa- 
cility within the state that the director, after consulting with the secretary of energy, minerals and 
natural resources and with the concurrence of the director of the New Mexico department of agri- 
culture; identifies as carrying or containing an aquatic invasive species or a water body outside the 
state that has been identified as carrying or containing an aquatic invasive species; 

(8) "inspect" means to examine a conveyance or equipment to determine whether an 
aquatic invasive species is present; " 

(9) “law enforcement officer" means a state or federal certified law enforcement officer; 

(10) "trained. personnel" means, individuals who have successfully completed the United 
States fish and wildlife service's aquatic invasive species watercraft inspection and decontamina- 
tion training, level I or level II, or an equivalent training recognized by the director; 

(11) "warning tag" meansa tag that is affixed to equipment or a conveyance upon the 
equipment or conveyance leaving an infested water or upon an inspection determining that the 
equipment or conveyance contains an aquatic invasive species that requires the equipment or con- 
veyance to be decontaminated; and 

(12). "water. body" means a natural or pecieay eke surface sarakere including a stream, river, 
spring, lake, reservoir, pond, wetland, tank or fountain.., 


History: Laws 2009, ch. 38, § 1; 2010, ch. 89, § 1. in Subsection F(1), after "species;check stations", added 
The 2010 amendment, effective March 8, 2010, in “and:conduct inspections" and after "infested water body", 
Subsection B, in the introductory sentence, after "Prior added "or at a location agreed to by the owner of the con- 
to entering", added "a conveyance or equipment into"; in veyance or equipment"; added Paragraph (4) of Subsection 
* Subsection B(1), after "warning tag and", deleted "(2)"; af- F; in Subsection G, in the introductory sentence, added 
ter "provide certification" deleted "by a person legally au- the language preceding "it is unlawful for a person to"; in 
thorized to effect decontamination"; and’ after "free from Subsection G(2), after "into a water body", added the re- 
infestation", deleted "or otherwise demonstrate compli- mainder of the sentence; in Subsection G(4) and (5), after 
ance with the decontamination requirements established "decontaminated", added the remainder of the sentence; 
by the director"; added Paragraph (2) of Subsection B; in added Subsection J; in Subsection M(7), after "aquatic in- 
Subsection F, after Trained personnel", deleted "of the de- vasive species", added the remainder of the sentence; and 
partment of game and fish or the state parks division of in Subsection M(10), after "level II", added the remainder 
the energy, minerals and natural resources department"; of the sentence. 
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~ ARTICLE 5 


Trappers and Fur Dealers 


Sec. Sec. 
17-5-1. Declaration of policy. 17-5-5. Trapper's licenses. 
17-5-2. Fur-bearing and nongame animals defined; prop- 17-5-6. Fur dealer licenses. 
erty of state. 17-5-7. Disposition of license fees. 
17-5-3. Seasons; special permits to take animals doing 17-5-8. Officers authorized to enforce act. 
damage. 17-5-9,. Penalty; revocation of license; sale of pelts. _ 


17-5-4.. State game commission to SAeaininter act; rules 
and regulations. 


17-5-1. Declaration of policy. : 


It is the purpose of Sections 17-5-1 through 17-5-9 NMSA 1978 and the policy of New Mexico to 
provide an adequate and flexible system for the protection of fur-bearing animals to the end that 
valuable fur resources shall not be wasted or depleted. 


History: Laws 1939, ch. 178, § 1; 1941 Comp., § 43- sted ANNOTATIONS 


pO eG TOIL SURE UP eal ELE Tibi 6 Am; Jur. 2d, A.L.R. and C.J.S. references. — 35 Am. 
Jur. 2d Fish and Game 8§ 6, 16, 29, 38, 


17-5-2, Fur-bearing and nongame animals defined; property of state. 


The following quadrupeds are hereby defined as fur-bearing animals, to wit: muskrat, mink, 
weasel, beaver, otter, nutria, masked or blackfooted ferret; ringtail cat, raccoon, pine marten, coati- 
mundi, badgers, bobcat and all species of foxes. These animals and their pelts are hereby declared 
to be the property of the state until they shall have been lawfully taken, killed or captured as 
provided by Sections 17-5-1 through 17-5-9 NMSA 1978, except as to beaver and beaver seve the 
taking of which shall be subjected:to.the application of Section 17-3-31 NMSA 1978. 


History: Laws 1939, ch. 178, § 2; 1941 Comp., § 43- nonpredatory fur-bearing animals shall be effective only 


502; 1953 Comp., § 53-5-2; Laws 1955, ch. 57, § 1; 1980, upon enactment of a New Mexico statute excluding beaver 
ch. 15, § 2; 1981, ch. 342, § 1. - from the list of game animals. Laws 1955, ch. 58, § 1, deleted 
Compiler's notes. — Laws 1955, ch. 57, § 4, declares beaver from the list of game animals, For present list of game 


that the part of this section that includes beaver among the mammals, birds and fish, see 17-2-38 NMSA 1978. 


17-5-3. Seasons; special permits to take animals doing damage. 


Fur-bearing animals as defined in Section 17-5-2 NMSA 1978 shall be taken only during the 
seasons declared by regulation of the state game commission promulgated as provided in Sec- 
tion 17-5-4 NMSA 1978. The director may, however, issue permits at any time for the taking of 
fur-bearing animals doing damage to game, private property, poultry or livestock. 


History: Laws 1939, ch. 178, § 3; 1941 Comp., § 43- Cross references, — For permit to destroy protected 
503; 1953 Comp., § 53-5-3; Laws 1955, ch. 57, § 2; 1980, game doing damage, see 17-38-31 NMSA 1978. > 
ch. 15, § 3. a 


17-5-4. State game commission to administer act; rules and regulations. 


The state game commission is authorized and directed to administer the provisions of Sec- 
tions 17-5-1 through 17-5-9 NMSA 1978, and to make such rules and regulations and establish 
such service as it may deem necessary to carry out all the provisions and purposes of those sec- 
tions. In making such rules and regulations and providing when and by what means fur-bearing 
animals may be hunted, taken, captured, possessed or killed, the state game commission shall give 
due regard to the zones of temperatures and to the distribution, abundance, economic value and 
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breeding habits of such animals. Provided, nothing in Sections 17-5-1 through 17-5-9 NMSA 1978 

shall interfere with the authority granted to the president of New Mexico state university under 

Sections 77-15-1 through 77-15-56 NMSA 1978, or shall prevent livestock ck ae without a per- 
mit from the taking of bobcats that are doing damage to livestock. 


History: Laws 1939, ch. 178, § 4; 1941 Comp., § 48- 
504; 1953 Comp., § 53-5-4; Laws 1980, ch. 15, § 4. 


17-5-5. Trapper's licenses. 


A. No resident who has reached his twelfth birthday shall capture, trap or possess any fur- 
bearing animal or attempt to do so without first procuring a resident trapper's license; or, in the 
case of a resident who has reached his twelfth birthday but not his eighteenth birthday, a resident 
junior trapper's license. 

B. No nonresident shall capture, trap or possess any fur-bearing animal or skunk or coyote or 
attempt to do so without first procuring a nonresident trapper's license. 

C.. No nonresident who resides ina state that does not permit New Mexico residents to procure 
nonresident trapper's licenses may purchase a New Mexico nonresident trapper's license. 

D. Trappers shall release all fur-bearing animals trapped during closed seasons, and resident 
trappers who release all fur-bearing animals during open seasons need not procure a trapper's 
license. 

EK. Trappers on official business, paid from state a federal finde and under supervision of 
the department of game and fish, the New Mexico department of Gemoenie or the United States 
fish and wildlife service need not purchase a trapper's license. 

F. Trapping of animals, both fur-bearing and nongame, by a resident in order to eoReet his 
livestock or domesticated animals or fowl shall not be subject to rules and regulations on trapping 
made pursuant to Section 17-5-4 NMSA 1978 or to licensing requirements provided in this section. 

G. The state game commission may by regulation require holders of trapper's pie) i to use 
bobcat pelt tags and may specify the conditions for use of the tags. 


History: Laws 1939, ch. 178, § 5; 1941 Comp., § 43- Cross references. — For power of commission to with- 
505; 19538 Comp., § 53-5-5; Laws 1955, ch. 57, § 3; 1964 hold license, see 17-1-14 NMSA 1978. 
(1st S.S.), ch. 17, § 9;:1980, ch. 15, § 5; 1981, ch. 342, § For duration of license; see 17-3-1 NMSA 1978. 
2; 1983, ch. 117, § 5. For amount of license fee, see! 17-38-18 NMSA 1978, 


For revocation of license, see 17-5-9 NMSA .1978., 


17-5-6. Fur dealer licenses. 


A. Except for trappers selling their own catches, any person, firm or corporation engaged in the 
business of buying or selling unprocessed skins or pelts of any fur-bearing animal is a "fur dealer." 
It is a misdemeanor to engage in business as a fur dealer or solicit such business without first pro- 
curing a fur dealer license, except that resident fur dealers who buy and sell less than fifty skins 
or pelts of fur-bearing animals each year need not purchase a fur dealer license. 

B. Every fur dealer shall file with the department of game and fish, not later than the tenth 
of each month, a sworn statement showing the number and kind of skins and pelts, of fur-bearing 
animals purchased and sold during the preceding month. 

__C.. The provisions of this section apply to fur dealers who buy and sell the skins or pelts of 
predatory animals as well as to those who buy and sell the skins or pelts of protected nonpredatory 
fur-bearing animals. 


History: Laws 1939, ch. 178, § 6; 1941 Comp., § 48- For revocation of license, see 17-5-9 NMSA 1978. 
SORE AOES Comp,., § 53-5-6; Laws 1964 (1st S.S.), ch. 17, ANNOTATIONS 
Cross references, — For power of commission to with- Effective date provision is invalid. — Laws 1964 
hold license, see 17-1-14 NMSA 1978. (1st 8.S.); ch. 17, § 12, making the act effective on April 1, 
For duration of license, see 17-3-1 NMSA 1978. 1964, wasa nullity under N.M. Const., art. IV, § 23. 
For amount of license fee, see 17-3-18 NMSA 1978, Since the act did not pass as an emergency measure, the 
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legislature was proscribed by the constitution from pro- 
viding that the act would go into effect sooner than 90 
days after adjournment on February 25, 1964. 1964 Op. 
Att'y Gen. No. 64-91. 

Permit required whether animals bred or 
trapped. — All persons, whether dealing in pelts result- 
ing from the commercial enterprise of fur-bearing animal 


breeding or whether dealing in pelts resulting from the 
trapping of wild fur-bearing animals, are required by law 
to secure the permit provided for before engaging in such 
business. 1953-54 Op. Att'y Gen. No. 6043. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur, 2d Licenses and Permits § 31. 


17-5-7. [Disposition of license fees. | 


All fees for trappers' licenses and fur dealers' licenses shall be collected by the state game war- 
den [director of the department of game and fish] and turned over to the state treasurer to be 
credited to the game protection fund; provided, that license vendors shall retain ten cents (10¢) 
for each license sold as compensation for his [their] services, but no regular employee of the state 
game department shall be entitled to such fee. 


1955, che 59, § 2 transferred the duties of the state game 


History: Laws 1939, ch. 178, s 7; 1941 Comp. ” § 43. 
507; 1953 Comp.,, § 53-5-7. 

Bracketed material..— The bracketed sieitevial was 
inserted by the compiler.and is not part of the law. Laws 


warden. See 17-1-6 NMSA 1978. 
Cross references. — For disposition of fees collected 
under fish and game laws, see 17-1-14 NMSA 1978. 


For amount of license fees, see 17-3-13 NMSA 1978. 


17-5-8. [Officers authorized to enforce act.| 


All peace officers, port of entry employees [employees of the motor transportation divisions of the: 
taxation and revenue department] and deputy game wardens [conservation officers|,are hereby 
authorized and required to cooperate fully with the state game commission in the enforcement of 
this act {17-5-1 to 17-5-9 NMSA 1978]. It shall be the duty of all such persons to make searches, 


seizures and arrests as in the case of other misdemeanors. 


History: Laws 1989, ch. 178, § 9; 1941 Comp., § 43- 


509; 1953 Comp., § 53-5-9. 

Compiler's notes. — The law establishing ports of en- 
try was repealed by Laws 1939, ch. 73, §:24, and the equip- 
ment and funds of ports of entry were transferred to the 
board of supervisors of the New Mexico state police by § 
8 of said act. Laws 1939, ch. 73, also created a new divi- 
sion of the New Mexico state police named "the division 
of field administration," the duties of such division being 
similar to those formerly performed by the ports of entry. 
The division of field administration of the state police was 
changed to the division of courtesy and information of the 
state of New Mexico by Laws 1941, ch, 147, § 24, which act 
was then superseded by Laws 1943, ch. 125, which created 
a department of courtesy and information and transferred 
property used at ports of entry to the new department. 


However, by Laws 1967, ch. 97, § 41, such property was 
transferred to the motor transportation department, 
which has now been abolished by Laws 1977, ch. 250, § 
4, and the motor transportation division of the taxation 
and revenue department has been established and oper- 
ates the former ports of entry. See 9-11-4, 65-5-1 to 65-5-3 
NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
1955, ch. 59, § 2 transferred the duties of the state game 
warden. See 17-1-6 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — Jury 
trial in case of seizure or destruction of appliances, 17 
A.L.R. 574, 50 A.L.R. 97. 


17-5-9. Penalty; revocation of license; sale of pelts. 


Any person who violates or aids, abets or assists in the violation of any provision of Sections 17- 
5-1 through 17-5-9 NMSA 1978 or any person who makes any false statement as to the residence 
of any applicant for a trapper's license or fur dealer's license or any nonresident who fraudulently 
procures a resident license is guilty of a misdemeanor. In addition, the department of game and 
fish may revoke, for the year in which the violation occurred, the trapper's or fur dealer's license 
of any person convicted. All skins, pelts or furs involved in the violation remain the property of the 
state and shall be sold for the benefit of the game protection fund. 


History: Laws 1939, ch. 178, § 10; 1941 Comp., § 43- 
510; 1958 Comp., § 53-5-10; Laws 1963, ch. 218, § 7. 

Cross references. — For power of commission to with- 
hold license, see 17-1-14 NMSA 1978. 


For seizure and destruction of illegal traps or devices, 
see 17-2-20 NMSA 1978. 


136 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


17-6-1 HABITAT PROTECTION 17-6-3 


ARTICLE 6 
Habitat Protection 
Sec. : Sec. 
17-6-1. Short title. 17-6-6. Exceptions. 
17-6-2. Definitions. 17-6-7. Expenditure of funds; functions. 
17-6-3. Restrictions on motor vehicle use; recommenda- 17-6-8, Limitation of liability on landowners, 
tions; rules and regulations. ° _°* .17-6-9. Enforcement. © 
17-6-4, Notices of restrictions; posting; publication. 17-6-10. Commissioner of public lands exempt. 
17-6-5. Prohibition against vehicle travel. 17-6-11.. Violations; penalty. 


17-6-1. Short title. 
This act [17-6-1 to 17-6-11 NMSA 1978] may be cited as the "Habitat Protection Act". 


History: 1953 Comp., § 53-6-1, enacted by Laws | 
19738, ch, 242,.§.1, 


17-6-2. Definitions. 


As used in the Habitat Protection Act: 

A. "commission" means the state game commission; 

B. "cross-country" means travel over the countryside other than by road; 

C. "vehicle" means any motor-powered mechanical device used for conveyance; and 

D. "road" means any maintained or unmaintained right-of-way that has been utilized by the 
public and includes roads, streets, highways and state scenic, recreation or historical trails. 


‘History: 1953 Comp., § 53-6-2, enacted by Laws 
1973, ch, 242, § 2. 


17-6-3. Restrictions on motor vehicle use; recommendations; rules and 
regulations. 


A. When the commission determines that the operation of vehicles within a certain area is or 
may be damaging to wildlife reproduction, wildlife management or the wildlife habitat of the area, 
the department, with the concurrence of the private land owner or the land management agency 
involved, after proper notice, shall hold public meetings in the area affected, on the necessity and 
desirability of closing such lands to the operation of any vehicles for a stated definite period. Upon 
finding, after public meetings, that the use of vehicles on such lands is or may be damaging to wild- 
life reproduction or habitat and that it is necessary and desirable to close such lands to vehicles in 
order to avoid such damage, the commission shall make and publish an order closing such lands to 
vehicle operation except on established roads that are marked by appropriate signs. 

B. The commission may also recommend to the appropriate land management agency or the 
legislature that particular areas of land be set aside or made available for recreational vehicles, 

C. The commission may also enter into agreements with or recommend to public land manage- 
ment agencies that certain areas be closed to camping during particular open hunting seasons or 
that camping be permitted only in designated areas during such open hunting seasons. 

D. The commission may enter into agreements with private land owners and land manage- 
ment agencies controlling areas that the commission has made recommendations on pursuant to 
Subsection B of this section. Any such agreement shall stipulate the restrictions, prohibitions and 
permitted uses of vehicles in such area and the duties of the commission and such private land 
owner or land management agency relating to the enforcement of the terms of such agreement. 
Agreements with private land owners may also include provisions for sharing costs of performing 
any of the functions as set forth in Section 17-6-7 NMSA 1978. 
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E. The commission shall adopt and file, in accordance with the State Rules Act [14-4-1 NMSA 
1978], rules and regulations necessary to carry out the provisions of the Habitat Protection Act, 
including regulations setting out procedures for hearings and notice. 


History: 1953 Comp., § 53-6-3, enacted by Laws Cross references, — For Off-Highway Motor Vehicle 
1978, ch, 242, § 3; 1975, ch. 66, § 1. Act, see 66-3-1001 to 66-3-1020 NMSA 1978... 


. ~ 


17-6-4. Notices of restrictions; posting; publication. 


A. For all areas closed to vehicles pursuant to Section 17-6-3 NMSA 1978, the commission 
shall cause notices of the restrictions, prohibitions or permitted uses of such areas to be posted 
prior to their effective date on the main traveled roads entering such areas and at such other loca- 
tions as the commission deems appropriate. ay ae 

B. In addition to the public meetings required by Section 17-6-3 NMSA 1978 and posted no- 
tices required by Subsection A of this section, the commission shall publish a notice of such restric- 
tions, prohibitions or permitted uses, together with a description of the area, in a newspaper of 
general circulation in the area of the state affected, for three consecutive weeks prior to the effec- 
tive date of such restrictions, prohibitions or permitted uses. Copies of the notices of restrictions, 
prohibitions or permitted uses together with a description or appropriate map of the area affected 
by the notices shall be made available to the public by the commission. 


History: 1953 Comp., § 53-6-4, enacted by Laws « Cross references. — For destroying: boundary mark- 
1978, ch, 242, § 4. ers, see 17-4-32 NMSA 1978. “ti . 


17-6-5. Prohibition against vehicle travel. ' 


It is unlawful for any person to drive a vehicle cross-country on lands where such cross-country 
driving is prohibited by rule or regulation. Conservation officers may issue citations to and may 
arrest any person violating the provisions of this section. 


History: 1953 Comp., § 53-6-5, enacted by Laws 
1978, ch. 242, § 5; 1975, ch. 86, § 2. 


17-6-6. Exceptions. 


The,restrictions, prohibitions or permitted uses established pursuant to the Habitat Protection 
Act do not apply to: \} 

A.» public employees acting in the scope of their employment; 

B._ valid licensees, permittees, lessees or their assignees or designees, of state agencies or pube 
lic land management agencies, when traveling in the areas or for the specific purposes for, which’ 
such licenses, permits, leases, assignments or designations were issued or granted; and 

C. emergency situations such as fire or other disasters, or where necessary to protect life or 
property. TIT 


History: 1953 Comp,, § 53-6-6, enacted by Laws 
1973, ch. 242, § 6. 


17-6-7. Expenditure of funds; functions. 


The commission may expend such funds as' become available from the game protection fund, 
state or federal grants or other sources to carry out the provisions of the Habitat Protection Act 
including, but not limited to; 

A... investigations and surveys of actual or possible wildlife habitat damage by hein Bi and the 
study of areas to be recommended for recreational vehicle use; . olor ; 

B. posting notices of restrictions, prohibitions and permitted use of vehicles: 
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C. providing maps and other necessary information to the public; 
D. an informational and educational program on wildlife habitat preservation and restoration; or 
K. the enforcement of the provisions of the Habitat Protection Act. 


History: 1953 Comp., § 53-6-7, enacted by Laws 
1973, ch. 242, § 7. 


17-6-8. Limitation of liability on landowners. ~ 


5 


No person or-corporation, or their successors in interest, who has granted a right-of-way or ease- 
ment across his land to the commission for use under the Habitat Protection Act shall be liable to 
any user of the land for injuries suffered on said right-of-way or easement unless the i injuries are 
caused by the willful or wanton misconduct of the grantor. 


History: 1953. Comp., § 53-6-8, enacted by Laws 
1978, ch, 242, § 8. 


17-6-9. Enforcement. 


All peace officers of the state, counties and municipalities and other duly authorized state au- 
thorities shall enforce the provisions of the Habitat Protection Act. 


History: 1953 Comp., § 53-6-9, enacted by Laws 
1973, ch, 242, § 9, 
17-6-10. Commissioner of public lands exempt. 


Nothing contained in the Habitat Protection Act shall alter, change, restrict or diminish the rights, 
powers and duties of the commissioner of public lands in the administration, management, care and 
control of state trust lands as provided for by the Enabling Act and other applicable state statutes. 


History: 1953 Comp., § 53-6-10, enacted by Laws 
1978, ch. 242, § 10. 


17-6-11. Violations; penalty. 


Any person who violates any provision of the Habitat Protection Act or any rule or regulation 
adopted pursuant thereto is, guilty of a misdemeanor. isivorg gb 


History: 1953. Comp., § 53-6-11, enacted by Laws 
1973, ch, 242, § 11. 


ARTICLE 7 


Shooting Range Fund .. 
* Sec. er Sec. 
17-7-1. Short title. ' 17-7-38, Administration, 


17-7-2. Fund created. 


This act [17-7-1 to 17-7-3 NMSA 1978] may be cited as the "Shooting Range Fund Act". 


History: 1953 Comp., § 53-7-1, enacted by Laws 
1976 (S.S.), ch. 43, § 1. 
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17-7-2. Fund created. 


There is created in the state treasury a special fund to be known as the "shooting range fund". 
All money appropriated to this fund or accruing to it as a result of gift, deposit or from other 
sources, except interest earned on the fund which shall be credited to the general fund, shall not 
be transferred to another fund or encumbered or disbursed in any manner except as provided in 
the Shooting Range Fund Act. Appropriated money in the fund shall not revert to the general 
fund. Money in the fund shall be used for construction or improvement of public shooting ranges 
pursuant to the Shooting Range Fund Act. Disbursements from the fund shall be made only upon 
warrant drawn by the secretary of finance and administration pursuant to vouchers signed by the 
director of the department of game and fish. 


History: 1953 Comp., § 53-7-2, enacted by Laws Interest earned credited to shooting range fund, 


1976 (S.S.), ch. 48, § 2; 1977, ch. 247, § 163; 1989, ch, not state fund. — Any interest earned on the investment 
324, § 11. of money in the shooting range fund must be credited to 
The 1989 amendment, effective April 7, 1989, deleted that fund, not the state general fund. 1980 Op. Att'y Gen. 
"investments" following "deposit" in the second sentence, No. 80-17. 
ANNOTATIONS 


General rule is that interest is accretion or incre- 
ment to principal fund earning it, and becomes a part of 
that fund, 1980 Op. Att'y Gen. No. 80-17. 


17-7-3. Administration. 


A. The state game commission shall administer the provisions of the Shooting Range Fund Act 
and shall, pursuant to the State Rules Act [14-4-1 NMSA 1978], adopt such rules and a pensation 
as deemed necessary to carry out the provisions of the Shooting Range Fund Act. 

B. Rules and regulations shall include: 

(1) a method for the determination ofa county or municipality eligibility for grants from 
the shooting range fund; 

(2). procedures for applications, apoiarall and rejections of grant proposals; 

(3) a requirement that a county or municipality contribute at least twenty-five Dera of 
the cost necessary to complete a shooting range grant proposal; 

(4) arequirement that one-half of the local contribution required by Paragraph (8) of this 
subsection is to be money; 

(5) a requirement that a shooting range project shall be undertaken in accordance with 
specifications determined by the department of game and fish. Such specifications may provide for 
pistol, rifle, shotgun and archery facilities; and 

(6). provisions for the operation and maintenance of shooting range facilities. 

C. Grants from the shooting range fund shall be awarded by the state game commission 
only for new public shooting range construction or for improvements to existing public shoot- 
ing ranges. No funds shall be approved for maintenance of shooting ranges nor for shooting 
range renovation prior to 1980. No grant from the money appropriated to the shooting range 
fund shall exceed: 

(1) twenty-five percent of the cost of any one project; nor 

(2) more than ten percent of the amount appropriated to the shooting range fund by the 
Shooting Range Fund Act. 

D. The state game commission may expend not more than five percent of the appropriated 
money in the shooting range fund each fiscal year for administrative purposes to carry out the 
provisions of the Shooting Range Fund Act. 


History: 1953 Comp., § 53-7-8, enacted by Laws 
1976 (S.S.), ch. 48, § 3. 
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ARTICLE 8 
Sport Shooting Range 
Sec. Sec. 
17-8-1. Short title. 17-8-5, Local government authority. 
17-8-2. Purpose of act. 17-8-6. Exemptions, 
17-8-3. Definition. 
17-8-4, Immunity from nuisance actions based on noise 


or noise pollution. 


17-8-1. Short title. hag | ‘Nene 
This act [17-8-1 to 17-8-6 NMSA 1978] may be cited as the "Sport Shooting Range Act". 


History: Laws 2002, ch. 72, § 1. ~ < Hor abatement of a public nuisance, see 80- 8-8 NMSA 
Cross references. — For municipal zoning regula- 1978. 
tions, see 3-21-1 to 3-21-26 NMSA 1978. 


17-8-2. Purpose of act. 


The purpose of the Sport Shooting Range Act is to protect the normal operation and use of sport 
shooting ranges by establishing when a person who owns, ee highs or uses a sport shooting range 
is liable for civil penalties. 


History: Laws 2002, ch. 72, § 2. 


17-8-3. Definition. 


As used in the Sport Shooting Range Act, a "sport shooting range" is an area designed and oper- 
ated for the use of rifles, shotguns or pistols as a means of silhouette, skeet, trap, black powder or 
other sport shooting or firearms training. 


History: Laws 2002, ch. 72, § 8. 


17-8-4. Immunity from nuisance actions based on noise or noise - 
pollution. 


A. The use or operation of a sport shooting range shall not be enjoined as a nuisance on the 
basis of noise or noise pollution: 

(1) if the sport shooting range is in compliance with noise control statutes, rules or ordi. 
nances that apply to the range and its operation at the time that the initial operation of the range 
commenced; 

(2) -due to changes made-‘to noise control statutes, rules or didinac dag that apply to the 
sport shooting range and its operation, if ihe changes take effect after the initial operation of the 
range commenced; or 

(3) if noise een statutes, rules or ordinances were not in effect at the time thatthe 
original operation of the sport shooting range commenced. 

B. The use or ‘operation of a sport shooting range may not be enjoined as a nuisance on the 
basis of noise or noise pollution by a person who acquires an interest in real property adversely af- 
fected by the normal operation and use of a sport shooting range that commenced operation prior 
to the time the person acquired the interest in real property. 


History: Laws 2002, ch. 72, § 4. 
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17-8-5. Local government authority. 


The provisions of the Sport Shooting Range Act shall not prohibit a local government from regu- 
lating the location and construction of sport shooting ranges after July 1, 2002. 


History: Laws 2002, ch. 72, § 5. 


17-8-6. Exemptions. 


The provisions of the Sport Shooting Range Act do not apply: 

A. to recovery for an act or omission relating to recklessness, negligence, wanton misconduct or 
willful misconduct in the operation or use of a sport shooting range; 

B. toa nuisance action on the basis of trespass involving the operation or use of a sport shoot- 
ing range; 

C. .to the operation or use of a sport. shooting range that substantially and adversely affects 
public health or public safety; or 

D. if there has been a substantial change in the primary use of a sport shooting pane: 


History: Laws 2002, ch. 72, § 6. 


ARTICLE 9 
Wildlife Corridors 
Sec. Sec. 
17-9-1. Short title. 17-9-3. Wildlife corridors action plan; creation; depart- 
17-9-2. Definitions. ment coordination. 


17-9-4, Prioritized wildlife corridors project list; publication. 


This act [17-9-1 through 17-9-4 NMSA 1978] may be cited as the "Wildlife Corridors Act". 


History: Laws 2019, ch. 97, § 1. IV, § 28, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 97 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M, Const., art. 


17-9-2. Definitions. 


As used in the Wildlife Corridors Act: 

A, "human-caused barrier" means a road, culvert, commercial or sesidental Jerrelomment or 
other human-made structure that has the potential to affect the natural movement of wildlife 
across the landscape; 

B. "large mammal" includes mule deer, elk, pronghorn antelope, bighorn sheep, black bear and 
mauatain lions; 

C. "species of concern" means a wildlife species identified by the department of game and fish 
as being adversely affected by habitat fragmentation exacerbated by human-caused barriers and 
the high potential of wildlife-vehicle collisions; and 

D. "wildlife corridors" means those areas used routinely by wildlife to travel through their 
habitat and includes corridors used by migrating wildlife. 


History: Laws 2019, ch, 97, § 2. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates, — Laws 2019, ch. 97 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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17-9-3. Wildlife corridors action plan; creation; department 
coordination. 


A. The department of game and fish, in coordination with the department of transportation, 
shall create a state "wildlife corridors action plan". 

B. The wildlife corridors action plan shall contain: 

(1) identification of existing highway crossings that pose a risk to successful wildlife mi- 
gration or that pose a risk to the traveling public because large mammals use the crossing; 

(2) identification of other human-caused barriers, especially road segments that nega- 
tively affect wildlife habitat and movement; 

| (3) information about the habitat and movement needs of species of concern with particu- 
lar attention to large mammals or other species that pose a risk to the traveling public; 

(4) projections of anticipated effects that drought and other stressors will have on wildlife 
habitat, dispersal and movement; © 

(5) information about the abitat quality needed to support and maintain viable popula- 
tions of wildlife; 

(6) information about how increased movement of species could benefit overused and 
highly impacted habitat areas; 

~ (7) maps that identify locations of: 
(a) existing populations of species of greatest concern; 
(b) existing wildlife crossings; and 
(ec) areas requiring additional monitoring or research; 

(8) protocols for post-completion monitoring of wildlife corridors projects in order to assess 
their effectiveness in establishing, maintaining and promoting wildlife movements; 

* (9) economic benefits anticipated from preserving wildlife movement patterns, including 
the potential impact of reduced wildlife-vehicle collisions; 

(10) opportunities to collaborate with and enter into joint powers agreements as provided 
in the Joint Powers Agreements Act [11-1-1 through 11-1-7 NMSA 1978] as necessary with New 
Mexico Indian nations, tribes or pueblos; relevant agencies or Indian nations, tribes or pueblos.in 
neighboring states; and relevant federal agencies to protect wildlife corridors that cross state or 
tribal lines; 

(11) the wildlife corridors project list; and 

(12) additional information that the department of game and fish and the department of 
transportation deem necessary and appropriate to carry out the intent and purposes of the Wild- 
life Corridors Act. 

C. The department of game and fish and the department of transportation shall consult with 
and actively seek the involvement of tribal governments in the development of the wildlife cor- 
ridors action plan. 

D. The initial wildlife caeniders action plan shall be: 

(1) open for public comment before being finalized; provided that, once finalized, the de- 
partment of game and fish and the department of transportation shall publish the initial action 
plan on their websites and shall submit the action plan.to the governor and the legislature on or 
before January 15, 2020; and 

(2) updated at least every ten years and may be amended prior to a full update as new 
research and data become available or changes in conditions affecting wildlife and wildlife-human 
interactions arise. 

’ E. The wildlife corridors action plan or the provisions of the Wildlife Corridors Act do not apply 
to private property or private property owners, unless private property owners choose to partici- 
pate voluntarily. : 


History: Laws 2019, ch. 97, § 3. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 97 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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17-9-4, Prioritized wildlife corridors project:list; publication. 


A. As part of the wildlife corridors action plan, the department of game and fish and the de- 
partment of transportation shall publish a prioritized "wildlife corridors project list" of projects to 
be undertaken. acta 

B. The department of game and fish and the department of transportation shall prioritize proj- 
ects within the wildlife corridors project list. by assessing, the following criteria, listed in order of 
importance: fe 

(1) the potential rs reduce wildlife-vehicle collision and enhance safety to the traveling 
public; 

(2). the relative current population size of select pee mammal species and, species ofc con- 
cern or the value of proposed infrastructure that will improve wildlife corridors; . 

(3) . the feasibility and constructability of wildlife corridors infrastructure; 

(4) the potential costs and economics of wildlife corridors infrastructure, including ben- 
efits or other effects on local communities; : 

(5) local community support for proposed wildlife corridors jeRenten rea r 9 

(6) the value of the project to native large mammals and other native species; and 

(7) surrounding land-use and ownership, especially tribal lands,-and an evaluation of the 
need for conservation easements or other real estate instrument necessary to maintain the viabil- 
ity of a proposed wildlife corridor. 

C. On an annual basis following the issuance of the first yaildlifea gonrisors project list, the 
department of game and fish andthe department, of transportation shall issue a report to the 
governor and the legislature stating the progress toward completing the enumerated projects as 
of the current fiscal year. The report shall represent progress toward completion. of,a project as a 
percentage, with a corresponding explanation. for the represented number and. plans for future 


progress. 


History: Laws 2019, ch, 97, § 4. IV, § 23, was effective June-14, 2019, 90 days after the 


Effective dates. — Laws 2019, ch. 97 contained.noef-" . adjournment of the legislature. 

fective date provision, but, pursuant to N.M. ‘Const., art. 

i ry’ 
; e eg e 340 
Wildlife Trafficking 

Sec. we Sec. 

17-10-1. Short title. 17-10-4, Exceptions. : 

17-10-2. Definitions. i 17-10-5, Criminal and civil penalties. 

17-10-3. Prohibited acts. 17-10-6. Enforcement authority. 


17-10-1. Short title. | 
This act [17-10-1 to 17-10-6 NMSA ‘1978] may be cited ‘as the "Wildlife we pris Act". 


History: Laws 2020, ch. 77, § 1. as ; Effective dates. — Laws 2020, ch. 77, § 7 made Laws 
. sth, 2020, ch. 77, § 1 effective July 1, 2020. 


17-10-2. Definitions. 


As used in the Wildlife Trafficking Act: 

A. "covered animal part or product" means any portion of a covered animal species; any item 
that contains, is advertised as containing or is wholly or partially made from a part that comes 
from a covered animal species; Or shark fins; wh 

B. "covered animal species" means any extant species of élephant; on} rhinoceros or - other 
species covered by Appendix 1 of the Convention on International Trade in Endangered Species of 
Wild Fauna and Flora; 
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17-10-38 42. WILDLIFE TRAFFICKING 17-10-4 


_C.. "distribute" means either a change in possession for consideration ora sothange i in legal own- 
ership; 

D. "educational or scientific institution" means an institution that bales an Wa dhidetionad or scien- 
tific tax exemption from the federal internal revenue service or the institution's national or state 
tax authority; 

E. "sell" includes bartering for, lazenbnniiiie, trading or possessing with the intent to sell and 
each such transaction made by any person, with or without remuneration, including any intra- 
state sale through the internet; and 

F. "total value of the covered animal species or everod animal part 0 or product" means the fair 
market value of such part or product, the price at which the part or product was offered for sale or 
_ the actual price paid for the part or product, whichever is greater. 


History: Laws 2020, ch. 77,§ 2. 9 95 Effective dates. — Laws 2020, ch..77, § 7 made Laws 
ris iN oy 2020, ch. 77, § 2 effective July 1, 2020. 


17-10-3. Prohibited acts, 


A. Except as ‘provided in Section 4 [17-10-4 NMSA 1978] of the Wildlife Trafficking Act, it is 
unlawful for a person to Enowinety sell or Baa any covered animal species or covered BHAA 
part or product. 

B. The act of obtaining an appraisal of any covered animal species or covered animal part or 
product alone does not constitute possession with intent to'sell. 


History: Laws 2020, ch. 77, § 3. Effective dates. — Laws 2020, ch. 77, § 7 made Laws 
ate 2020, ch. 77; § 3 effective July 1, 2020. 


17-10-4. Exceptions. 


It is not a violation of Section 3 [17-10:3 NMSA 1978] of the Wildlife Trafficking Act if any of the 
following conditions are satisfied: 

A. the covered animal part or product is a fixed component of an antique product that is not 
made wholly or primarily of covered animal parts or products; provided that the antique status is 
established by the owner or:seller with evidence proving:origin and showing that: 

(1) the covered animal part. or product i is, more than one hundred years old; 

(2). the total weight of the covered animal part or product is less than two hundred grams; 
and 

(3) at least fifty percent of the value of the antique product does not stem from the covered 
animal part or product; 

B. the covered animal part or product i isa component of a gun or musical instrument, including 
stringed instruments and bows, wind and percussion instruments and pianos; 

C. .the covered animal species or covered animal part or product is lawfully possessed by an 
enrolled member of a federally recognized Indian nation, tribe or pueblo for traditional, cultural 
or religious purposes; 

D. the owner distributed the covered animal species or covered animal part or product to an 
educational or scientific institution, and such institution establishes, through evidence, that it is 
- in compliance with all federal laws regulating.the covered animal species or covered animal part 
or product; 

E. the noncommercial transfer of ownership of the covered animal species or covered animal 
part or product is to a legal beneficiary of an estate, trust or other inheritance upon the death of 
the owner of the covered animal species or covered animal part or product or is a gift; 

F. the sale, trade or purchase of the covered animal species or covered animal part or product 
is authorized by the Convention on International Trade in Endangered Species of Wild Fauna and 
Flora or by federal or state law or permit; or 
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17-10-5 GAME AND FISH AND OUTDOOR RECREATION 17-10-6 


G. the alleged violation of a‘provision of Section 3 of the Wildlife Trafficking Act is by an em- 
ployee or agent of a federal, state or local law enforcement agency who is operating in the employ- 
ee's or agent's official capacity as a federal, state or local law enforcement officer. 


History: Laws 2020, ch. 77, § 4. Effective dates. — Laws 2020, ch. 77, § 7 made Laws 
fr bs 2020, ch. 77, § 4 effective July 1, 2020. 


17-10-5. Criminal and civil penalties. 


A. A-person who violates Section 3 [17-10-3 NMSA°1978] of the Wildlife Trafficking Act is 
guilty of a misdemeanor and upon conviction shall be punished pursuant to the provisions of Sec- 
tion 31-19-1 NMSA 1978. 

B. .' Each covered animal species or covered animal part or product sold or purchased in viola- 
tion of Section 3 of the’ Wildlife Trafficking Act is a separate offense. Two or more offenses may be 
charged in the same complaint, information or indictment and punished as separate offenses for 
each covered animal species or covered animal part or product involved. 

C. With or without a criminal conviction, a person who violates Section 3 of the Wildlife Traf- 
ficking Act and anyone who benefited or would have benefited from the violation may be sued in 
district court and is subject to a penalty not to exceed ten thousand dollars ($10,000) or three 
times the total value of the poe: animal species or covered animal part or product, whichever 
is greater. 

D. Upon conviction in a criminal court or a finding in a civil court for a violation of Section 3 
of the Wildlife Trafficking Act, the court shall order that the covered animal UE or covered 
animal part or product be: 

(1) given to the United States fish and wildlife service, if requested by that agency; 
(2) destroyed; or 
(3) donated to an educational or scientific institution. 


History: Laws 2020, ch. 77, § 5. Effective dates. — Laws 2020, ch. 77, § 7 made Laws 
; 2020, ch. 77, § 5 effective July 1, 2020. 


17-10-6. Enforcement authority. 


A. The criminal enforcement provisions of the Wildlife Trafhickitie Act may be enforced by 
any commissioned law enforcement officer, including 'an officer employed by the department of 
game and fish and the state parks division of the energy, minerals and natural resources de- 
partment. 

B. The civil enforcement provision of the Wildlife Trafficking Act may be enforced by any 
agency or political subdivision of the state that employs commissioned law enforcement officers or 
by any person authorized by the attorney general. ' 


History: Laws 2020, ch. 77, § 6. Effective dates. — Laws 2020, ch. 77, §'7 made Laws 
. 2020, ch. 77, § 6 effective July 1, 2020, 
ARTICLE 11: 
Wildlife Conservation and Public Safety 
Sec. Sec. 
17-11-1. Short title. 17-11-4. Exceptions. 
17-11-2. Definitions. 17-11-5. Penalties. 


17-11-3. Prohibitions on public land. 
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17-11-1 WILDLIFE CONSERVATION AND PUBLIC SAFETY 17-11-1 


17-11-1, Short title. 


Chapter 17, Article 11 NMSA 1978 may be cited as the "Wildlife Conservation and Public Safety 
Act". 


History: 1978. Comps § 17-11-1, enacted by Laws Effective dates. — Laws 2021, ch. 25, § 6 made Laws 
2021, ch. 25, § 1. | 2021, ch. 25, § 1 effective April 1, 2022. 


17-1 1-2. Definitions. 


As used in the Wildlife Coriudlivdtion exivdl Public Safety Act: 

A. "bona fide scientific research" means a research project that is not being conducted for com- 
mercial gain from the sale of animal parts and that is conducted by employees or contractors of the 
department or authorized by a scientific collection permit from the department; 

B. "cage trap" means a trap that captures a live animal but does not grip an animal's body or 
body part and is not intended: to kill the animal, including a live trap, a cage or box trap, a colony 
trap, a net and a suitcase-type live beaver trap, but does not include a corral; 

C. "department" means the department of game and fish; 

D. "“depredation trapping" means the act of setting traps, snares or poisons on public land to 
reduce or prevent damage caused by wildlife to property or waterways, including harvested and 
stored crops and livestock; 

E}.|:"domestic animal" means any animal that is bred for and is ends amas to human con- 
trol; 

F. "ecosystem eran biemibni' means actions that are “necessary to sesiindnial or increase the 
long-term sustainability and integrity of an entire system of living wildlife and their environment, 
including the restoration and conservation of wildlife populations and habitat, wildlife relocation, 
medical treatment; of wildlife and the protection of threatened or endangered species; 

G. "feral animal" means a domestic animal existing in an untamed state outside captivity or 
domestication and not-under human control; : 

Hi "government entity" means: a local, state or federal government body or agency, a political 
subdivision of the state or an employee, agent or representative of the body; agency or political 
subdivision when acting-within the scope of its governmental duties, but does not include an In- 
dian nation, tribe or pueblo; 3) | 

I. "leghold trap" means a spring-actuated fevices either padded or unpadded, designed to cap- 
ture an animal bythe foot; leg or other: limb, including a steel-jawed leghold trap, a padded-jaw 
leghold trap, a foot-hold trap, an egg trap, a duffer trap and all other similar traps; 

J. "lethal body-gripping trap" means a rotating jaw trap designed to capture an animal by the 
body that:is intended to fatally crush or otherwise kill the animal and includes conibear traps and 
all other similar traps; 

K. "public land" means state-owned land, state-leased land, lands held in trust by the state, 
lands administered by the United States fish and wildlife service, the United States’ forest service, 
the federal bureau of land management, the national park service, the United States department 
of defense, state parks and any county or municipality, but does not include the interior of physical 
structures or land belonging to or held in trust for an Indian nation, tribe or pueblo; 

L. "snare" means a wire or cable with a single closing device, often with a noose, with or without 
stops, that is used to capture, strangle or otherwise entangle an animal, but does not include use of 
a catch pole, leash or tether lawfully used by a person'to temporarily restrain or relocate an animal; 

M. "trap" includes a leghold trap, lethal body-gripping trap or cage trap; 

N. "wildlife" means a member of a vertebrate species that is native to or found in New ;Mexito 
that is not under the direct control of a human or in ilies but does not include a feral or‘es- 
caped domestic animal; and 

O. . "wildlife poison" means an explosive Se etin or deleterinas substance used in a manner 
intended to kill wildlife. 
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17-11-1 GAME AND FISH AND OUTDOOR RECREATION 17-11-1 


History: 1978 Comp., § 17-11-2, enacted by Laws Effective dates. — Laws 2021, ch. 25, § 6 made Laws 
2021, ch. 25, § 2. 2021, ch. 25, § 2 effective April 1, 2022. 


17-11-3. Prohibitions on public land. 


It is a violation of the Wildlife Conservation and Public Safety Act to use a trap, snare or wildlife 
poison for purposes of capturing, injuring or killing an animal on public land except as provided in 
Section 17-11-4 NMSA 1978. 


History: 1978 Comp., § 17-11-38, enacted by Laws Effective dates. — Laws 2021, ch. 25, § 6 made Lava 
2021, ch. 25, § 3. 2021, ch. 25, § 3 effective April 1, 2022. - 


17-11-4. Exceptions. 


The provisions of the Wildlife Conservation and Public Safety Act do not apply to: 

A. the taking of wildlife with firearms, fishing equipment, archery equipment, falconry hai 
ment or other implements in hand, when used as authorized by law; 

B. the taking or control of birds, fists or rodents not defined as furbearers in Section 17-5-2 
NMSA 1978; 

C. a government entity acting in the course of its official duties to prevent or mitigate acre 
threats to human health and safety; 

D. ecosystem management conducted by the department, the United States fish and wildlife 
service or a conservancy district of the state or its emilee agent or representative acting in the 
course of its official duties; 

E. bona fide scientific research; 

F. depredation trapping conducted by the detarentonts ora feign gael agent of the department 
using non-lethal traps or non-lethal snares, but only when accompanied by visible signs at the 
location of'each device notifying the public of the presence of such devices; 

G. the use of cage traps to recover or to provide veterinary care or husbandry to a domestic ani- 
mal or feral animal as authorized by law, or to abate damages caused by any animal to weoperty, 
crops or livestock; provided that: 

(1) once the damage has been abated, use of'the cage trap shall cease; and* . 
(2) any captured animal is disposed of in accordance with rules established by the depart- 
ment or appropriate animal agency; or 

H. enrolled members of a federally recognized Indian nation, tribe or pueblo when trapping is 
conducted solely for religious or:ceremonial purposes pursuant to rules issued by the department 
of game and fish in collaboration with the secretary of Indian affairs and consistent with federal 
procedures for recognition and protection of bona fide Indian nation, tribe or pueblo religious cer- 
emonies. 


History: 1978 Comp., § 17-11-4;,enacted by Laws Effective dates. — Laws 2021, ch: 25, § 6:made Laws 
2021, ch. 25, § 4. 2021, ch. 25, § 4 effective April 1, 2022. r 


17-11-5. Penalties. 


A. A person who violates the Wildlife Conservation and Public Safety Act is guilty of a mis- 
demeanor. Each individual ine) snare or application of wildlife poison shall constitute a single 
violation of that act. 

B. Any penalties under this section shall be cumulative to any eetal available penalties pro- 
vided by law. 

C. In addition to other penalties, upon conviction, the court may consider appropriate restitu- 
tion to a state agency that incurs costs in enforcing the Wildlife Conservation and Public Safety Act. 


History: 1978 Comp., § 17-11-5, enacted by Laws Effective dates. — Laws 2021, ch. 25, § 6 made Laws 
2021, ch. 25, § 5. 2021, ch. 25, § 5 effective April 1, 2022. 
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CHAPTER 18 


Libraries, Museums and Cultural Properties 


Art. 
. Supreme Court Law Library, Repealed 
. State Library Commission, 18-2-1 to 18-2-23 
State Museums and Societies, 18-3-1 to 18-3-18 
3A. Natural History Museum, 18-3A-1 to 18-3A-9.1 
4. Old Lincoln County Memorial, 18-4-1 to 18-4-6 
5. Arts Commission and Division, 18-5-1 to 18-5-9 
6. Cultural Properties, 18-6-1 to 18-6-27 
6A, Cultural Properties Protection, 18-6A-1 to 18-6A-6 
7. Museum of Space History, 18-7-1 to 18-7-5 
8. Prehistoric and Historic Sites Preservation, 18-8-1 to 18-8-8 
9. Library Privacy, 18-9-1 to 18-9-6 
10. Abandoned Cultural Properties, 18-10-1 to 18-10-5 
11. Farm and Ranch Heritage Museum, 18-11-1 to 18-11-10 
12. Hispanic Cultural Center, 18-12-1 to 18-12-9 
18. Historic Landscapes, 18-13-1 to 18-13-7 
14, Film Museum, 18-14-1 to 18-14-6 
15. Rural Library Development Act, Repealed 
16,.. Music Commission, 18-16-1 to 18-16-4 
17. Veterans Museum, 18-17-1 to 18-17-8 
18. Rural Library Development, 18-18-1 to 18-18-4 


ARTICLE 1 


Supreme Court Law Library 


One 


Sec. Sec. 

18-1-1. Repealed. 18-1-7. Repealed. 
18-1-2. Repealed. 18-1-8. Repealed. 
18-1-3. Repealed. 18-1-9. Repealed. 
18-1-4. Repealed. 18-1-10.- Recompiled. 
18-1-5. Repealed. 18-1-11. Recompiled. 
18-1-6. Recompiled. 18-1-12. Repealed. 


18-1-1. Repealed. 


Repeals. — Laws 2018, ch. 39, § 10 repealed 18-1-1 For provisions of former section, see the 2017 NMSA 1978 
NMSA 1978, as enacted by Laws 1915, ch. 47, § 1, relating on NMOneSource.com. 
to board of trustees, membership, effective July 1, 2018. 


18-1-2. Repealed. 


~ Repeals. — Laws 2018, ch. 39, § 10 repealed 18-1-2 and secretary, effective July 1, 2018. For provisions of for- 
NMSA 1978, as enacted by Laws 1915, ch. 47, § 2, relating mer section, see the 2017 NMSA 1978 on NMOneSource 
to supreme court law library board of trustees, chairman .com. 


18-1-3. Repealed. 


Repeals. — Laws 2018, ch. 39, § 10 repealed 18-1-3 July 1, 2018. For provisions of former section, see the 2017 
NMSA 1978, as enacted by Laws 1915, ch, 47, § 3, relat- NMSA 1978 on NMOneSource.com. 
ing to power to prescribe rules and regulations, effective 
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18-1-4 LIBRARIES, MUSEUMS AND CULTURAL PROPERTIES 


18-1-4. Repealed. F 


Repeals. — Laws 2018, ch. 39, § 10 repealed 18-1-4 
NMSA 1978, as enacted by Laws 1915, ch. 47, § 4, relating 


to duties, purchase of books and management of affairs, . 


18-1-5. Repealed. 


Repeals. — Laws 2018, ch. 39, § 10 repealed 18-1-5 
NMSA 1978, as enacted by Laws 1966, ch. 28, § 16, relat- 
ing to law library board, publishing opinions of supreme 


18-1-6. Recompiled. 


Recompilations, — Laws 2018, ch. 39, § 2 recom- 
piled and amended former 18-1-6 NMSA 1978 as 34-2-12 
NMSA 1978, effective July 1, 2018. 


18-1-7, Repealed. 


Repeals. — Laws 2018, ch. 39, § 10 repealed 18-1-7 
NMSA 1978, as enacted by Laws 1915, ch. 47, § 6, relating 
to librarian, appointment by board, custody of property, 


18-1-8. Repealed. 


Repeals, — Laws 2018, ch. 39, § 10 repealed 18-1-8 
NMSA 1978, as enacted by Laws 1915, ch. 47, § 7, relating 
to bond of librarian, approval, effective July 1, 2018. For 


18-1-9. Repealed. 


Repeals. — Laws 2018, ch. 39, § 10 repealed 18-1-9 
NMSA 1978, as enacted by Laws 1915, ch. 47, § 9, relat- 
ing to unauthorized removal of books or property, criminal 


18-1-10. Recompiled. 


Recompilations. — Laws 2018, ch. 39, § 4 recompiled 
and amended former 18-1-10 NMSA 1978 as 34-2-14 
NMSA 1978, effective July 1, 2018. 


18-1-11. Recompiled. 


Recompilations. — Laws 2018, ch. 39, § 5 recompiled 
and amended former 18-1-11 NMSA 1978. as 34-2-15 
NMSA 1978, effective July 1, 2018. 


18-1-12. Repealed. 


Repeals. — Laws 2018, ch. 39, § 10 repealed 18-1-12 
NMSA 1978, as enacted by Laws 1939, ch, 4, § 1, relat- 
ing to trade, barter and exchange of books and-periodicals, 


18-1-12 


effective July 1, 2018. For provisions of former section, see 
the 2017 NMSA 1978 on NMOneSource.com. 


? 


“court, effective July is 2018. For } provisions ‘of former sec- 


tion, see the 2017 NMSA 1978 on NMOneSouréesce com. 


effective J uly 1, 20 18. For provisions of former ponaiure see 


“the 2017 NMSA 1978 on gobi oe Fg com, 


provisions of former section, see thé 2017 NMSA 1978 on 
NMOneSource.com. 


liability of librarian, effective July 1, 2018. For provisions 
of former section, see the 2017 NMSA 1978 on NMOne 


Source.com. 


powers of board of trustees, effective July 1, 2018. .For 
provisions of former section, see the. 2017 NMSA 1978'on’ 
NMOneSource,com. sina 1G 
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18-2-1 | ©, STATE LIBRARY COMMISSION 18-2-3 
- ARTICLE 2 
State Library Commission 


Sec. a Sec, 


18-2-1. State library commission created. 18-2-12. Grade II certificate. 

18-2-2. State library commission; duties. 18-2-13. Temporary certificates. 

18-2-3. Library division; creation; director. 18-2-14, Applications; who may apply. 

18-2-4. Duties of the state librarian. 18-2-15. Certificates required. 

18-2-4.1. State publications; copies required. 18-2-16. Fees. 

18-2-5. State library administrative agency. 18-2-17. Libraries receiving public funds; compliance 
18-2-6. Organization; officers. required. 

18-2-7. Construction of provisions of act. 18-2-18, List of certificated librarians. 

18-2-7.1.° Distribution system; limitation. 18-2-19,. Short title: 

18-2-8. Certification of librarians. 18-2-20. Execution of compact. 

18-2-9. Types of certificates. ' 18-2-21. Compact. administrator. 

18-2-10. Permanent professional certificate.  _ 18-2-22. Agreements. 

18-2-11. Grade I certificate, . 18-2-23. Fund created; administration; purpose. 


18-2-1, State library commission created. 


There is created a "New Mexico state library commission," composed of five members, which 
shall have its headquarters at the state capitol. Four members of the commission shall be ap- 
pointed by the governor from among resident citizens of the state interested in and informed with 
regard to library conditions, the appointees insofar as practicable to represent different sections of 
the state. Two of the members shall be originally appointed for a term of two years; one member 
shall be originally appointed for a term of four years; and one member shall be originally appointed 
for a term of six years. After the expiration of the original appointments, all appointments shall be 
for terms of six years. The fifth member of the commission shall be a member of the state board of 
education chosen by vote of the board's membership. The term of the fifth member shall be for so 
long as he serves on the state board of education, but not to exceed six years. At least one member 
of the commission shall be a professionally trained librarian. Members of the commission shall 
be entitled to per diem and mileage as provided in the Per Diem and Mileage Act [10-8-1 through 
10-8-8 NMSA 1978] while engaged in the performance of their official duties for the commission. 


History: Laws 1941, ch. 129, § 1; 1941 Comp., § 3- ANNOTATIONS 
H ° iad $ 19 1, h. 126, Hp 
core repr red ln ieee a : Am, Jur. 2d, A.L.R. and C.J.S. references. — 81A 


C.J.S. States §§ 144, 147. 


18-2-2. State library commission; duties. 


The New Mexico state library commission shall provide advice, upon request, to the state 
librarian on: 

A. matters germane to the powers vand duties of the library division or the state library; and 

B. any other matters related to libraries. 


History: 1953 Comp., § 4-11-2, enacted by Laws ‘Repeals and reenactments. — Laws 1977, ch. 246, 
1977, ch. 246, § 9, ' § 9, repeals 4-11-2, 1953 Comp., relating to the creation of 
gee a the state library, and enacted a new section. 


18-2-3, Library division; creation; director. 


A. The "library division" is created within the cultural affairs department, 

B. Subject to the authority of the secretary of cultural affairs, the administrative and executive 
head of the library division is the "state librarian". The state librarian shall be appointed by the 
secretary. 
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18-2-4 LIBRARIES, MUSEUMS AND CULTURAL PROPERTIES 18-2-4.1 


History: 1953 Comp., § 4-11-3, enacted by Laws _ Laws 1977, ch, 246, § 10, repeals a former 4-11-3, 1953 
1977, ch. 246, § 10; 1980, ch. 151, § 22; 2004, ch, 25, Comp., relating to duties and functions of the state library 
§ 11. commission, and enacted a new 4-11-38, 1953 Comp. 

Repeals and reenactments. — Laws 1961, ch. 126, The 2004 amendment, effective May 19, 2004, 
§ 3, repealed a former 4-11-3, 1953 Comp., relating to the changed "office of cultural affairs" to "cultural affairs de- 
duties and function of the state library commission, and partment" and changed "state cultural affairs officer" to 
enacted a new 4-11-3, 1953 Comp. "secretary of cultural affairs". 


18-2-4. Duties of the state librarian. 


A. The state librarian shall: 

(1) administer the state library; 

(2) administer grants-in-aid and encourage local library service and generally promote an 
effective statewide library system; 

(3) make studies and surveys of public library needs; 

(4) supply advice and information to existing libraries and aid in the establishment of new 
libraries; 

(5) obtain each year, from all libraries in the state, reports showing the conditions, growth 
and development together with such other facts and ‘statistics regarding them’as are of public 
interest; 

(6) cooperate with other educational services and governmental agencies of the state and 
with library agencies of other states and with national library agencies; 

_ (7) cooperate with the administrative services division of the cultural affairs department 
in preparing the budget for the state library; 

(8) administer the library extension service; 

(9) make rules and regulations necessary to administer the library division as provided by 
law and to perform other duties as provided by law; and 

(10) establish and administer a library depository and distribution system for state docu- 
ments and publications. 

B. The state librarian may solicit and receive funds or property, including federal funds and 
public and private grants, for programs and activities administered by the state librarian. 


History: 1953 Comp., § 4-11-3.1, enacted by Laws division", added "of the cultural affairs department"; and 
1961, ch. 126, § 4; 1977, ch. 246, § 11; 1978, ch. 140, § 1; added a new Subsection B. 


2018, ch. 23, § 1. 
Cross reference. — For powers and duties of state li- ANNOTATIONS 


braries relating to rural libraries and other services, see Conflict with federal law. — Section 18-2-7 NMSA 


pe eS oroe re aed 1978, which has a limiting eff is section, is i 
F > g effect on this section, is in 
The 2018 amendment, effective May 16, 2018, autho- conflict with the requirements of the federal Library Ser- 


rized the state librarian to solicit and receive funds or vices and Construction Act, § 203(a), (Pub. L. No. 269, 
property, including federal funds and public and private 88th Cong., 2nd Sess., Feb. 11, 1964 (repealed in 1996)), if 
grants, for programs and activities administered by the the boards or agencies that control the local public librar- 
state librarian; designated the former undesignated in- ies of New Mexico have a different policy of supervision 


troductory clause as Subsection A and redesignated for- than th ied by Lib Bary} C f 
mer Subsections A through J as Paragraphs A(1) through eee ara an stays may end Constrns 


A(10), respectively; in Paragraph A(7), after "services: 


18-2-4.1. State publications; copies required. 


A. Unless otherwise directed by the state librarian, every state agency shall deposit at least 
twenty-five copies of all its publications intended for public distribution, when issued, with the 
state library depository for depository and distribution purposes, excluding those publications 1 is- 
sued strictly for internal use. 

B. The state librarian shall determine the number of copies of regularly issued publications 
required to meet the needs of the various libraries i in the state and shall inform the affected agen- 
cies ‘of the exact number of copies required, 


History: 1953 Comp., § 4-11-3.2, enacted by Laws 
1978, ch. 140, § 2; 1987, ch. 40, § 2. 
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18-2-5. State library administrative agency. 


The library division of the office of cultural affairs j is designated a state library administrative 
agency and is empowered to accept gifts or grants of any nature from federal, state, county, local 
or private agencies for the purpose of carrying on its work. Any grant of money so received shall be 
deposited in the state treasury to the credit of the library division and shall be used only for’the 
purpose for which it is given or granted. 


History: Laws 1941, ch. 129, § 3; 1941 Comp., § 3- 
804; 1953 Comp., § 4-11-45 Laws 1961, ch. 126, § 5; 
1977, ch. 246, § 12; 1980, ch. 151, § 23. 


18-2-6. Organization; officers. 


The commission shall organize by electing a chairman and a vice chairman from its membership. 


History: Laws 1941, ch. 129, § 4; 1941 Comp., § 3- 
805; 1953 Comp., § 4-11-5; Laws 1961, ch. 126, § 6; 
1977, ch. 246, § 13. 


18-2-7. Construction of provisions of act. 


The provisions of this act shall not divest any state, county, municipal or other governing board 
or agency of its control and supervision of any library under its jurisdiction, except as the provi- 
sions of this act apply to the control and management of the state library. Specifically, nothing 
herein is intended to alter or amend the provisions of Sections 18-1-1 through 18-1-12 NMSA 1978. 


History: Laws 1941, ch. 129, § 5; 1941 Comp.,, § 3- 
806; 1953 Comp., § 4-11-6; Laws 1961, ch. 126, § 7. 

Meaning of "this act". — The term "this act," referred 
to near the beginning of this section, first appears in Laws 
1941, Chapter 129, which is presently compiled as 18-2-1, 
18-2-5 and 18-2-6 NMSA 1978 and this section. 

The term also appears in Laws 1961, Chapter 126, which 
is presently compiled as 18-2-1, 18-2-4, 18-2-5, 18-2-6, 22- 
9-7 to 22-9-10 and 22-9-12 NMSA 1978 and this section. 


ANNOTATIONS 


Conflict with federal law. — This section; which 
has a limiting effect on 18-2-4 NMSA 1978, is in conflict 
with the requirements of the federal Library Services and 
Construction Act, § 203(a), (Pub. L. No. 269, 88th Cong., 
2nd Sess., Feb. 11, 1964 (repealed in 1996)), if the boards 
or agencies that control the local public libraries of New 
Mexico have a different policy of supervision than that re- 
quired by the Library Services and Cong ieuction Act. 1964 
Op. dh Ape No. 64-51,. 


The limitation expressly defined by this section conflicts 
with Section 130.3(b) of the proposed regulations to the 
federal Library Services and Construction Act (repealed 
in 1996), which provides that to the extent that locally 
controlled public libraries participate in a plan for’ ser- 
vices or construction, their administration of activities un- 
der such a plan must be under the supervision of the state 
agency. 1964 Op. Att'y Gen. No, 64-51, 

And resolution thereof, — The conflicts between this 
section and the Library Services and Construction Act, 
§ 203, (Pub.-L. No. 269, 88th Cong., 2nd Sess., Feb. 11, 
1964. (repealed in 1996)) and § 130.3(b) of the proposed 
regulations under the federal act can be resolved by a 
contractual arrangement whereby the local public ’librar- 
ies agree to divest themselves of control and supervision 
to the extent that the New Mexico plan may be.approved 
under the Library Services and Construction Act, § 203. 
1964 Op. Att'y Gen. No. 64-51. 


18-2-7.1. omnes system; limitation. 


The state library depository shall not engage in the direct distribution of state publications to 
the general public except in those cases where the state library does so in the course of operating 


as a library or a state extension service. 


History: 1953 Comp., § 4-11-6.1, enacted by Laws 
1978, ch. 140, § 3. 


18-2-8. Certification of librarians. 


The state librarianis hereby authorized to issue’ certificates to librarians. He shall have au- 
thority to prescribe and hold examinations, or require submission of credentials to establish the 
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qualifications of those seeking certificates as librarians, and to issue certificates of librarianship 
to qualified persons, in accordance with such reasonable rules and regulations as he may provide. 


History: 1941 Comp., § 3-807, enacted by Laws 
1947, ch. 91, § 1; 1958 Comp., § 4-11-7; Laws 1977, ch. 
246, §. 14. 


18-2-9. Types of certificates. 


The types of certificates issued by the state librarian shall be: 
A. permanent professional librarian; 

B. grade I librarian; 

C. grade II librarian; and 

D. temporary librarian. 


History: 1953 Comp., § 4-11-8, enacted by Laws applications for librarian certificates, and the granting of 
1968, ch. 283, § 1; 1977, ch. 246, § 15. same, and enacted a new 4-11-8, 1953 Comp. 

Repeals and reenactments. — Laws 1963, ch. 283, 
§ 1, repealed former 4-11-8, 1953 Comp., relating to 


18-2-10. Permanent professional certificate. 


_A permanent professional librarian's certificate shall be issued without examination to an appli- 
cant, otherwise qualified under the rules and regulations of the state librarian who i is a graduate 
ofa jibrary school accredited by the American library association. 


History: 1953 Comp., § 4-11-8.1, enacted by Laws 
1963, ch. 283, § 2; 1977, ch. 246, § 16. 


18-2-11. Grade I certificate. 


A. . A grade I librarian's certificate shall be issued to an applicant without examination when: 
(1) the applicant meets the minimum educational requirements established by the rules 
and regulations of the state librarian, which shall require completion of a minimum number 
of years of undergraduate work plus a minimum number of semester hours of library science 
courses in an institution accredited by its state department of education or.a regional accrediting 
agency; and 
(2) the applicant demonstrates ability to perform the duties of a 8 A I librarian ably and 
efficiently. 
B. A grade I librarian's certificate shall be issued by examination to an applicant who lacks the: 
minimum educational requirements for a grade I certificate, and who: 
(1) demonstrates ability to perform the duties of a grade I librarian ably and efficiently; and 
(2) successfully passes the examination given by the state librarian for a grade I certificate. 


History: 1953 Comp., § 4-11-8.2, enacted by Laws 
1963, ch. 283, § 3; 1977, ch. 246, § 17, 


18-2-12. Grade II certificate. 


A. A grade II librarian's certificate shall be granted to an applicant without examination when 
the applicant is a graduate of a college or university accredited by its state department of educa- 
tion or a regional accrediting agency, and has a major in library science or has completed a mini- 
mum of twenty-one semester hours of library science courses beyond the requirements of a grade 
I certificate. 

B.A grade II librarian's certificate shall be granted by examination to an applicant who lacks 
the educational requirements for a grade II certificate, and who: 
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(1) demonstrates ability to perform the duties of a grade II librarian ably and efficiently; and 
(2) successfully passes the examination given by the state librarian for a grade II certificate. 


History: 1953 Comp., § 4-11-8.3, enacted by Laws 
1963, ch. 283, § 4; 1977, ch. 246, § 18. 


18-2-13. Temporary certificates. 


A. The state librarian shall issue a temporary certificate without examination to an applicant 
who is unqualified for any other type of librarian certificate when the state librarian receives writ- 
ten recommendation for the issuance of a temporary certificate for the applicant from the library 
board or governing body concerned which states that no qualified applicant is available for the 
position. ; 

B. Temporary librarian's certificates shall be issued for all grades and are valid only for one 
year, but may be renewed or extended for one-year periods upon written recommendation from the 
library board or governing body concerned stating that no qualified applicant is available for the 
position. 


History: 1953 Comp., § 4-11-8.4, enacted by Laws 
1963, ch. 288, § 5; 1977, ch. 246, § 19. 


18-2-14, [Applications; who may apply. |] 


Any person who is actively engaged in, or who expects to engage actively in library service may 
apply for a certificate, either with or without examination, and if found competent and qualified 
shall be granted the certificate so applied for, in the manner and upon the payment of the fees pro- 
vided for in this act [18-2-8, 18-2-14, 18-2-17, 18-2-18 NMSA 1978]. 


History: 1941 Comp., § 3-809, enacted by Laws Bracketed material. — The bracketed material was 
1947, ch. 91, § 4; 1953 Comp., § 4-11-9. inserted by the compiler and is not part of the law. 


18-2-15. Certificates required. 


A. A permanent professional librarian's certificate is required for the chief librarian of any 
library: 
(1) supported in whole or in part by public funds, and serving a municipality or other po- 
litical subdivision having a population in excess of fifteen thousand persons as shown by the last 
federal decennial census; or 

(2) of any state agency or state-supported institution. 

B. A grade I librarian's certificate is required for the chief librarian of any library, supported 
in whole or in part by public funds, serving a municipality or other political subdivision having a 
population of at least three thousand, but not more than ten thousand persons, as shown by the 
last federal decennial census. 

C. A grade II librarian's certificate is required for the chief librarian of any library, supported 
in whole or in part by public funds, serving a municipality or other political subdivision having a 
population of at least ten thousand and one, but not more than fifteen thousand persons, as shown 
by the last federal decennial census. 

D. The provisions of this section do not apply to libraries of public schools or county law libraries. 


History: 1953 Comp., § 4-11-10, enacted by Laws Repeals and reenactments. — Laws 1963, ch. 283, 
19638, ch. 283, § 6. § 6, repeals 4-11-10, 1953 Comp., relating to temporary 
librarian certificates, and enacted a new section. 
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18-2-16.: Fees. 


A. The fee for any certificate provided for in Section 18-2-9 NMSA 1978 may be prastribied by 
the state librarian, but the minimum fee for a certificate issued without examination shall be five 
dollars ($5.00) and the minimum fee for a certificate issued by examination shall be ten dollars 
($10.00). 

B, All fee money shall be deposited in the general fund. 


History: 1953 Comp., § 4-11-11, enacted by Laws application fees for librarian certificates, and enacted a 
1968, ch, 283, § 7; 1977, ch. 246, § 20, new 4-11-11, 1953 Comp. 

Repeals and reenactments. — Laws 19638, ch. 283, 
§ 7, repealed former 4-11-11, 1953 Comp., relating to 


18-2-17, [Libraries receiving public funds; compliance required,] 


No public funds shall be paid to any library failing to comply with the provisions of this act HS. 
2-8, 18-2-14, 18-2-17, 18-2-18 NMSA 1978]. 


History: 1941 Comp., § 3-813, enacted by Laws Bracketed material. — The bracketed material was 
1947, ch. 91, § 8; 1953 Comp., § 4-11-13. inserted by the compiler and is not part of the law. 


18-2-18. List of certificated librarians, 


The library division of the office of cultural affairs shall issue 5 Bhatia a list of all persons hold- 
ing librarians’ certificates. 


History: 1941 Comp., § 3-814, enacted by Laws 
1947, ch. 91, § 9; 1953 Comp., § 4-11-14; Laws 1977, ch. 
246, § 21; 1980, ch. 151, § 24, 


18-2-19. Short title. 


This act [18-2-19 through 18-2-22 NMSA 1978] may be cited as the "Interstate Library Compact 
Act". 


History: 1953 Comp., § 4-11-15, enacted by Laws Compiler's notes. — Of the states bordering New 
1969, ch. 20, § 1. Mexico, Colorado and Oklahoma have enacted an Inter- 
state Library Compact Act. 


18-2-20. Execution of compact. 


_ The interstate library compact is hereby enacted into law and is entered into on behalf of this 
state with any state bordering on New Mexico which legally joins therein in aubatanteallyis the fol-. 
lowing form: 


INTERSTATE LIBRARY COMPACT 
The contracting states agree that: 


ARTICLE I - PURPOSE 


Because the desire for the services provided by public libraries transcends governmental bound- 
aries and can be provided most effectively by giving such services to communities of people regard- 
less of jurisdictional lines, it is the policy of the states who are parties to this compact to cooperate 
and share their responsibilities in providing joint and cooperative library services in areas where 
the distribution of population makes the provision of library service on an interstate basis the 
most effective way to provide adequate and efficient services. 
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ARTICLE IT - PROCEDURE 


The appropriate officials and agencies of the party states or any of their political subdivisions 
may, on behalf of said states or political subdivisions, enter into agreements for the cooperative or 
joint conduct of library services when they shall find that the executions of agreements to that end 
as Hagel herein will facilitate library services. 


ARTICLE HI - CONTENT 


Any such agreement for the cooperative or joint establishment, operation or use of library ser- 
vices, facilities, personnel, equipment, materials or other items not excluded because of failure 
to enumerate shall, as among the parties of the agreement: (1) detail the specific nature of the 
services, facilities, properties or personnel to which it is applicable; (2) provide for the allocation of 
costs and other financial responsibilities; (3) specify the respective rights, duties, obligations and 
liabilities; (4) stipulate the terms and conditions for duration, renewal, termination, abrogation, 
disposal of joint or common property, if any, and all other matters which may be appropriate to the 
proper effectuation and ce of said agreement. 


~ ARTICLE IV - CONFLICT OF LAWS 


Nothing in this compact or in any agreement entered into hereunder shall be cibethuneal to su- 
persede, alter or otherwise impair any obligation imposed on any public library by otherwise ap- 
plicable laws. 


ARTICLE V - ADMINISTRATOR 


Each state shall designate a compact administrator with whom copies of all agreements to 
which his state or any subdivision thereof is party shall be filed. The administrator shall have 
such powers as may be conferred upon him by the laws of his state and may consult and cooperate 
with the compact administrators of other party states and take such steps as may effectuate the 
purposes of this mpmipact: dg 


ARTICLE VI - EFFECTIVE DATE 


This compact shall become operative immediately upon its Sacient by any state or between it 
and any other contiguous state or states so enacting. 


ARTICLE VII - RENUNCIATION 


This compact shall continue in force and remain binding upon each party state until six months 
after any such state has given notice of repeal by the legislature. Such withdrawal shall not be 
construed to relieve any party to an agreement authorized by Articles II and III of the compact 
from the obligation of that agreement prior to\thevend of its stipulated period of duration. 


| ARTICLE VII - SEVERABILITY 


The provisions of this compact shall be severable. It is intended that the provisions of this com- 
_ pact be reasonably and liberally construed, 


History: 1953 Comp., § 4-11-16, enacted by Laws 
1969, ch. 20, § 2. 


18-2-21. Compact administrator. | 


A. The state librarian, ex-officio, is the compact administrator. 
B. The compact administrator shall: 
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(1) receive copies of all agreements entered into by the state or its political subdivisions 
and other states or political subdivisions; 

(2) consult with, advise and aid the state and its political subdivisions in the formulation 
of such agreements; 

(3) make recommendations to the governor, legislature, state agencies and departments 
and to the political subdivisions of the state, as he deems desirable to carry out the purposes of the 
interstate library compact; and 

(4) consult and cooperate with the compact administrators of other party states. 


History: 1953 Comp., § 4-11-17, enacted by Laws 
1969, ch. 20, § 3. 


18-2-22. Agreements. 


The compact administrator and the governing authority of any municipality or county may en- 
ter into agreements with other states or their political subdivisions pursuant. to the interstate 
library compact. Such agreements made pursuant to the interstate library compact on behalf of 
the state shall be made by the compact administrator. Such agreements made on behalf of a politi- 
cal subdivision shall be made after due notice to the compact administrator and after consultation 
with him. 


History: 1953 Comp., § 4-11-18, enacted by Laws 
1969, ch. 20, § 4. 


18-2-23. Fund created; administration; purpose. 


A. The "tribal libraries endowment fund" is created in the state treasury. The fund shall con- 
sist of all money appropriated to the fund and any grants, gifts and bequests made to the fund. 
Any money in the fund shall not revert to the general fund at the end of any fiscal year. 

B, The tribal library program of the library division of the office of cultural affairs shall admin- 
ister the tribal libraries endowment fund and shall make disbursements from the earnings on the 
investment of the fund for the purpose of funding the establishment, development and administra- 
tion of tribal libraries in New Mexico. 

C. The library division of the office of cultural affairs may adopt rules and procedures as neces- 
sary or appropriate to administer the tribal libraries endowment fund after consultation with the 
tribal librarians. 


History: Laws 2001, ch. 205, § 1. art. IV, § 23, was effective June 15, 2001, 90 days after 


Effective dates. — Laws 2001, ch. 205 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 
ARTICLE 3' 
State Museums and Societies 

Sec. Sec. 
18-3-1. Museum of New Mexico established; location; 18-3-8. Recompiled. 

property. 18-3-9. Recompiled. 
18-3-2. Museum board of regents; appointment; terms; 18-3-10, Temporary provision; transfers, 

vacancies, 18-83-11. Laboratory of anthropology; acceptance of deed 
18-3-3. Museum of New Mexico board of regents; powers and title. 

and duties. 18-3-12. New Mexico museum of art division created; lo- 
18-3-3.1. Admission policy. cation; board of regents. 
18-3-4. Repealed. 18-3-13. Palace of the governors state history museum 
18-3-5. Repealed. division created; location; board of regents. 
18-3-6. Repealed. 18-3-14. Museum of international folk art division cre- 
18-3-7. Repealed. : ated; location; board of regents. 
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Sec. «| 
18-3- 15, “Museum of Indian, arts and culture diviauin 
created; location; board of regents. 


18-38-16. State historic sites and monuments division cre-- 


Sec. 
18-3-17, _ Archaeological services dietetic created; board 
of regents. 


~-18-3-18. Museum of New Mexico divisions; directors; 


powers and duties, 


ated; board of regents. 


18-3-1. Museum of New Mexico established; location; property. | 


A: The "museum of New Mexico" is established. All properties, real or personal, now held for 
museum purposes and all properties, real or personal, that may be acquired for museum purposes 
at any time in the future shall be under the control of the museum board of regents of the museum 
of New Mexico: ! 
B. The museum of New Mexico mniate of: 
(1) the palace of the governors state history museum; 
(2) the New Mexico museum of art; ~ 

“~~ (8) the museum of Indian arts and culture; 
(4) the museum of international folk art; 


* (5) the archaeology division; and 
(6) the state historic sites: ‘ 
(a) Coronado historic site; 
(b) Jemez historic site; 
(c) Fort Selden historic site; 


(d) Bosque Redondo memorial and Fort Sumner historic site; 


‘ (e) Lincoln historic site; 


(f) El Camino Real historic trail site; 


(g) Fort Stanton historic site; 


(h) Taylor Reynolds Barela Mesilla historic site; and 


(i) Los Luceros historic site. 


History: 1953 Comp., § 4-12-32, enacted by Laws 
1975, ch, 264, § 1; 1977, ch. 246, § 25; 1980, ch. 151, 
§ 25; 2004, ch. 25, § 19; 2007, ch. 269, § 5; 2013, ch. 67, 
§ 3; 2019, ch, 113, $1. 

Cross references. — For special recreation and mu- 


seum privileges for veterans and their immediate families’ 


on Veteran's Day, see 28-13A-1 NMSA 1978, 

The 2019 amendment, effective June 14, 2019, added 
Los Luceros historic site to the list of state ‘historic sites 
that are part of the museum of New Mexico; and in Subsec- 
tion B, in Paragraph B(6), added new Subparagraph B(6)(i). 

The 2013 amendment, effective June 14, 2013, re- 


named the archaeological services division as the archaes’ 


ology division; renamed state monuments as historic sites; 
in Paragraph (5) of Subsection B, deleted "archaeological 
services" and added "the archaeology division"; in Para- 
graph (6) of Subsection B, in the introductory sentence, af- 
ter "the state", deleted "monuments" and added "historic 
site"; in Subparagraphs (a) through (e) and (h) of Para- 
graph (6) of Subsection B, deleted "state monument" and 
added "historic site"; in Subparagraph (d) of Paragraph (6) 
of Subsection B, at the beginning of the sentence, added 


"Bosque Redondo memorial and"; in Subparagraph (f) of 
Paragraph (6) of Subsection B, after "El Camino Real", de- 
leted "international heritage center; and" and added "his- 
toric trail site"; and added Subparagraph (g) of Paragraph 
(6) of Subsection B. 

The 2007 amendment, effective June: 15, 2007, 


4 changes the museum of fine art to the "New Mexico mu- 


seum of art". 

The 2004 amendment, effective May 19, 2004, desig- 
nated the formerly undesignated provisions ‘of this section 
as Subsection A and in Subsection A, deleted Santa Fe as the 
headquarters of the museum and changed "museum divi- 
sion of office of cultural affairs" to "museum board of regents 
of the museum of New Mexico"; and added Subsection B. 


ANNOTATIONS 


Investment of. fund. — Under former law the board 
of regents of the museum. of.New Mexico was not given 
authority to determine the type of investment that its per- 
manent fund would. be anweated in, 1964 Op: ens Gen. 
No. 64-29. 


18-3-2. Museum board of regents; appointment; terms; vacancies. 


The "museum board of regents", comprised of nine members appointed by the: governor with 
the advice’and consent of the seriate, is created. In making the appointments, the governor shall 
appoint residents of New Mexico and give due consideration to geographical distribution of the 
members. The members shall be persons conversant with or showing a continuing interest in his- 
tory, fine arts, Indian art, folk art or anthropology. The members shall be appointed for terms of six 
years or less in such manner that the terms of at least two but no more than three members expire 
on July 8 of each odd-numbered year. Vacancies shall be filled by the governor for the remainder of 
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the original terms. Members of the museum board of regents shall receive per diem and mileage 
as provided for nonsalaried public officers in the Per Diem and Mileage Act [10-8-1 through 10-8-8 
NMSA 1978] and shall receive no other compensation, perquisite or allowance. 


History: 1953 Comp., § 4-12-33, enacted by Laws The 2005 amendment, effective July 1, 2005, in- 


1978, ch, 164, § 1; 2005, ch. 71, § 1. creased the number of embers on the museum board of 
Repeals and reenactments. — Laws 1978, Chap- regents to nine members. | +4 


ter 164 repeals 4-12-33, relating to establishment of the 
museum of New. Mexico, effective March 31, 1978, and en- 
acted a new section. 


18-3-3. Museum of New Mexico board of regents; powers and duties. 


The museum board of regents shall: 

A. elect from among its members a president and other officers deemed necessary by it; 

B. establish museum of New Mexico policy and determine the mission and direct the develop- 
ment of the museum; 

C. solicit funds for the purpose of developing, restoring and equipping the museum and its 
property and for the purchase of objects and works of art for its collections and for the develop- 
ment of exhibits and other public programs; 

D. exercise trusteeship over the collections of the museum; 

E. hold title to all property for museum use; 

F. acquire objects of historical, archaeological and ethnological interest and works of fine art, 
folk art and craft of interest to the public and real property for museum use or benefit by purchase, 
donation and bequest; 

G. adopt rules as appropriate governing: 

(1) the loan of objects and:exhibits to qualified institutions and agencies igh the purpose of 
exhibition; 

(2) gifts, donations or loans of exhibit or collection materials for the museum; 

(3) the licensure of the museum's intellectual property; and 

(4) other matters necessary to carry out the provisions of Chapter 18, Article 3 NMSA 1978; 

H. enter into leases with public or private agencies or organizations for the use of museum 
premises or facilities as appropriate for periods that exceed forty-five days; 

I. cooperate with other agencies and political subdivisions of municipal, state, tribal and. fed- 
eral governments and private organizations and individuals to the extent necessary to establish 
and maintain the museum and its programs; i 

J. subject to other provisions of law and excepting temporary statewide initiatives of the secre- 
tary of cultural affairs, impose admission fees to the museum facilities and programs; and 

K. review annually the performance of its directors and report its findings to the SOCTREAEY of 
cultural affairs. 


History: 1953 Comp., § 4-12-34, enacted by Laws after "enter into", deleted "contracts" and added "leases", 
1978, ch. 164, § 2; 1991, ch. 242, § 1; 2015, ch. 19, § 3. after "for the", deleted "rental" and added "use", after "fa. 

Repeals and reenactments. — Laws’ 1978, Chap- cilities", added "as appropriate", after the second occur- 
ter 164 repeals 4-12-34, 1953 Comp., relating to com- rence of "for", deleted "the conduct of programs and activi- 
pensation of members of the board of regents, effective ties in the public interest;" and added "periods that exceed 
March 31, 1978, and enacted a new section. forty-five days"; deleted former Subsection H relating to 

The 2015 amendment, effective July 1, 2015, amended the power to enter into contracts; deleted former Subsec- 
the duties of the museum of New Mexico board of regents; tion I relating to the power to publish and sell museum 
in the catchline, added "Museum of New Mexico"; added publications; and deleted Subsection J relating to the 
new Subsection B and redesignated former Subsections B, - power to enter into agreements to obtain donations or col- 
C, D, E, F and G as Subsections C, D, E, F, G and H respec- lection materials for the museum; redesignated former 
tively; in Subsection C, after "solicit", deleted "and receive Subsections K and L as Subsections I and J; in Subsec- 
private", and after "museum", deleted "of New Mexico’; tion I, after "state", added "tribal"; in Subsection J, after 
in Subsection F, after "acquire", deleted "preserve and "subject to", deleted "the provisions of Section 18-3-3.1 
exhibit"; at the beginning of Subsection G, added "adopt NMSA 1978" and added "other provisions of law and ex- 
rules as appropriate governing:", designated the remain- cepting temporary statewide initiatives of the secretary 
ing language of Subsection G as.Paragraph (1), and added of cultural affairs"; deleted former Subsection M relating 
"the" preceding "loan", and after "loan", added "of", and to the power to adopt rules and regulations; and added 
added new Paragraphs (2), (3) and (4); in Subsection H, ’ Subsection K. 
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The 1991 amendment, effective June 14, 1991, in- 
serted "museum" in the introductory phrase; added "sub- 
ject to the provisions of Section 18-3-3.1 NMSA 1978" at 
the beginning of Subsection L; and made minor stylistic 
changes in Subsections B and H. 


ANNOTATIONS 


Charging fees to finance program. — The Museum 
of New Mexico can charge participants in the Palace of the 
Governors Portal Vendor Program an annual admission 
fee to help finance the costs of the program. 1988 Op. Att'y 
Gen. No. 88-25, 


18-3-3.1. Admission policy. 


STATE MUSEUMS AND SOCIETIES 


18-3-9 


Before the board of regents can adopt an amendment to 
the Palace of Governors Portal Vendor Program rules and 
regulations to impose a fee, the officer of cultural affairs or 
a hearing officer appointed by him, must conduct a public 
hearing in accordance with the provisions of 9-6-11 NMSA 
1978 (now repealed), 1988 Op. Att'y Gen, No..88-25. 

If the Museum of New Mexico imposes a fee on the Pal- 
ace of the Governors Portal Vendor Program participants, 
the museum must deposit the funds so generated with the 
state treasurer because the money is public money within 
the meaning of 6-10-3 NMSA 1978. 1988 Op. Att'y Gen. 
No. 88-25. 


The museum board of regents shall establish a policy to permit New Mexico residents age sixty 
years and above to enter all publicly accessible exhibit and:program areas, except special exhibits 
and programs where commissions or royalties are paid by contract, free of charge every Wednes- 
day that is not a holiday that the museum is open. 


History: 1978 Comp., § 18-3-3.1, enacted by Laws 
1991, ch. 242, § 2. 


18-3-4. Repealed. 
Repeals. — Laws 2004, ch. 25, § 53 repealed 18-3-4 


NMSA 1978, as enacted by Laws 1978, ch. 164, § 3, relat- 
ing to the museum division of the office of cultural affairs, 


18-3-5. Repealed. 
Repeals, — Laws 2004; ch. 25, § 53 repealed 18-3-5 


NMSA 1978, as enacted by Laws 1978, ch. 164, § 4, relat- 
ing to the museum division of the office of cultural affairs, 


18-3-6. Repealed. 


Repeals. — Laws 1978, ch. 164, § 5 repealed former 4- 
12-36 and 4-12-37, 1953 Comp., effective March 31, 1978. 


18-3-7. Repealed. 


Repeals. — Laws 1978, ch. 164, § 5 repealed former 4- 
12-36 and 4-12-37, 1953 Comp., effective March 31, 1978. 


18-3-8. Recompiled. 


Recompilations. — Laws 2004, ch. 25, § 52 recompiled 
former 18-3-8 NMSA 1978 as 9-4A-11 NMSA 1978, effec- 
tive May 19, 2004, 


18-3-9. Recompiled. 


Recompilations. — Laws 2015, ch. 19, § 1 recom- 
piled and amended former 18-3-9 NMSA 1978 as 9-4A-22 
NMSA 1978, effective July 1, 2015. 
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18-3-10 LIBRARIES, MUSEUMS AND CULTURAL PROPERTIES 18-3-12 


18-3-10. Temporary provision; transfers. 


On the effective date of this act: 

A. all functions, personnel, money, appropriations, records, files, furniture, equipment and 
other property of the museum of fine art or the museum of fine art division of the cultural affairs 
department shall be transferred to the New Mexico museum of art or the New Mexico museum of 
art division of that department, respectively; 

B. all functions, personnel, money, appropriations, records, files, furniture, equipment ona 
other property of the museum services division of the cultural affairs department shall be trans- 
ferred to the museum resources division of that department; ) 

C. all contractual obligations of the museum of fine art or museum of fine art division of the 
cultural affairs department shall be binding on the New Mexico museum of art or the New Mexico 
museum of art division of that department, respectively; 

D. all contractual obligations of the museum services division of the cultural affairs jag 
ment shall be binding on the museum resources division of that department; 

EK.» all statutory references to the museum of fine art or museum of fine art division of the cul- 
tural affairs department shall be deemed to be references to the New Mexico museum of art or the 
New Mexico museum of art division of that department, respectively; and 

F. all statutory references to the museum services division of the cultural affairs department 
shall be deemed to be references to the museum resources division of that department. — 


History: Laws 2007, ch. 269, § 6. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 269 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


18-3-11. Laboratory of anthropology; acceptance of deed and title. 


The state of New Mexico accepts the deed and bill of sale and the title of the laboratory. of an: 
thropology building and land described in the deed dated September 30, 1947 and directs that the 
property become part of the museum of Néw Mexico and be controlled and administered by the 
cultural affairs department. 


History: 1941 Comp., § 3-3-9831, enacted by Laws Recompilations. — Laws 2015, ch. 19, § 19 recompiled 
1949, ch. 74, § 1; 1953 Comp., § 4-12-31; Laws 1977, former 9-4A-11 NMSA 1978 as 18-3-11 NMSA 1978, effec- 
ch. 246, § 24; 1978 Comp., $18-3-8; 1980, ch. 151, § 28; tive July 1, 2015. 
2004, ch. 25, § 20; recompiled as § 9-4A-11 by Laws The 2004 amendment, effective May 19, 2004, 
2004, ch. 25, § 52; 1978 Comp., § 9-4A-11, recompiled changed "museum division of office of cultural affairs" to 
as § 18-3-11 by Laws 2015, ch. 19, § 19. "cultural affairs department". 


18-3-12. New Mexico museum of art division created; location; board of 
regents. 


A. The "New Mexico museum of art division" is created in the department. The New Mexico 
museum of art located in Santa Fe shall be operated as a division of the department under the 
imprimatur of the museum of New Mexico. The museum of New Mexico board ‘of ‘PES shall ex- 
ercise trusteeship over the New Mexico museum of art. 

B. The director of the division shall meet the following minimum qualifications: 

(1) hold a bachelor's or higher degree in a discipline related to the function of the sisist 
and 

(2) have significant experience in the management and operation of an organization 
similar to the division. 

C. The director shall be appointed by the secretary from a list, of no less than three names 
provided by the museum of New Mexico board of regents. 
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History: Laws 2004, ch. 25, § 13; 2007, ch. 269,§4;... The 2007 amendment, effective June 15, 2007, re- 
1978 Comp., § 9-4A-13, recompiled as § 18-3- 12 by named the museum of fine art division to the "New Mex- 


Laws 2015, ch. 19, § 19. ico museum of art division". 
Recompilations: — Laws 2015, ch. 19,§19 recompiled ad bat Li 

former 9-4A-13 NMSA 1978 as 18-3-12 NMSA 1978, effec- 

tive July 1, 2015. 


18-3-13. Palace of the governors state history museum division created; 
location; board of regents. 


A. The*"palace of the governors state history museum division" is created in the cultural ‘af- 
fairs department. The palace of the governors state history museum located in Santa Fe shall be 
operated as a division of the cultural affairs department under the imprimatur of the museum of 
New Mexico. The museum of New Mexico board of regents shall exercise trusteeship over the pal- 
ace of the governors state history museum. ' 

B. The director of the division shall meet the following minimum qualifications: 

(1) hold a bachelor's or higher degree in a discipline related to the function of the division; and 
(2) have significant experience in the management and operation of an organization simi- 
lar to the division. 

C. The director shall be appointed by the secretary of cultural affairs from a list of no less than 
three names provided by the museum of New Mexico board of regents. | 


History: Laws 2004, ch. 25, § 14; 1978 Comp., § 9- Recompilations. — Laws 2015, ch. 19, § 19 recompiled 
4A-14, recompiled as § 18-3-13 by Laws 2015, ch. 19, former 9-4A-14 NMSA’ 1978 as 18-3-13 NMSA 1978, effec- 
§ 19. tive July 1, 2015. 


18-3-14. Museum of international folk art division created; laehtions 
board of regents. 


A. The "museum of international folk art division" is created in the cultural affairs depart- 
ment. The museum of international folk art located in Santa Fe shall be operated as a division of 
the cultural affairs department under the imprimatur of the museum of New Mexico. The museum 
of New Mexico board of regents shall exercise trusteeship over the museum of international folk 
art. 

B. The director of the division shall meet the following minimum qualifications: 

(1) hold a bachelor's or ‘higher degree in a discipline related to the function of the division; and 
(2) have significant experience in the management and operation of an organization 
similar to the division. | 

C. The director shall be appointed by the secretary of cultural affairs from a list of no less than 
three names provided by the museum of New Mexico board of regents. 


» History: Laws 2004, ch. 25, § 15; 1978 Comp., § 9- Recompilations, — Laws 2015, ch. 19, § 19 recompiled 
4A-15, recompiled as s 18-3- 14 NMSA 1978 by Laws former 9-4A-15 NMSA 1978 as 18-3-14 NMSA 1978, effec- 


2015, ch. 19, § 19. tive July 1, 2015. 


18-3-15. Museum of Indian arts and culture division created; location; 
board of regents. 


A. The "museum of Indian arts and culture division" is created.in the cultural affairs depart- 
ment. The museum of Indian arts and culture located in Santa Fe shall be operated as. a division of 
the cultural affairs department under the imprimatur of the museum of New Mexico. The museum 
of New Mexico board of regents shall exercise trusteeship over the museum of Indian arts and 
culture. 

B. The director of the division shall meet the following minimum m qualifications: 

(1) hold a bachelor's or higher degree in a discipline related to the function of the division; 
and 
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LIBRARIES, MUSEUMS AND CULTURAL PROPERTIES 


18-3-17 


(2) have significant experience in the management and operation of an organization simi- 


lar to the division. 


C. The director shall be appointed by the secretary of cultural affairs from a list of no less than 
three names provided by the museum of New Mexico board of regents. | 


History: Laws 2004, ch. 25, § 16; 1978 Comp., § 9- 
4A-16, recompiled as § 18-3-15 by Laws 2015, ch. 19, 
§ 19. 


Recompilations. — Laws 2015, ch. 19, § 19 recompiled 
former 9-4A-16 NMSA 1978 as 18-3-15 NMSA 1978, effec- 
tive July 1, 2015. 


18-3-16. State historic sites and monuments division created; board of 


regents. 


A. The "state historic sites and monuments division" is created in the cultural affairs depart- 
ment. The division shall manage the state's historic sites and monuments, including: 


(1) Coronado historic site; 
(2) Jemez historic.site; 
(3) Fort Selden historic site; 


(4) Bosque Redondo memorial and Fort Sumner historic site; 


(5) Lincoln historic site; | 
(6) El Camino Real historic trail site; 
(7) Fort Stanton historic site; 


(8) Taylor Reynolds Barela Mesilla historic site; and 


(9) Los Luceros historic site. 


B. The state's historic sites shall operate under the imprimatur of the museum of New Mexico. 
The museum of New Mexico board of regents shall exercise trusteeship over state historic sites. 
C. The director of the division shall meet the following minimum qualifications: 
(1) hold a bachelor's or higher degree in a discipline related to the function of the division; and 
(2) have significant experience in the management and operation of an organization simi- 


lar to the division. 


D. The director shall be appointed by the secretary of cultural affairs from a list of no less than 
three names provided by the museum of New Mexico board of regents. 


History: Laws 2004, ch, 25, § 17; 2013, ch. 67, § 2; 
1978 Comp., § 9-4A-17, recompiled as § 18-3-16 by 
Laws 2015, ch. 19, § 19; 2019, ch, 118, § 2. 

Recompilations. — Laws 2015, ch. 19, § 19 recompiled 
former 9-4A-17 NMSA 1978 as 18-38-16 NMSA 1978, effec- 
tive July 1, 2015. 

The 2019 amendment, effective June 14, 2019, added 
Los Luceros historic site to the list of state historic sites 
that are managed by the state historic sites and monu- 
ments division of the cultural affairs department; and 
added Paragraph A(9). 

The 2018 amendment, effective June 14, 2013, re- 
named the monuments division as the state historic sites 
and monuments division; renamed state monuments as 
historic sites; added Fort Stanton as a historic site; in the 


title, deleted "monuments" and added "historic sites and 
monuments"; in Subsection A, in the introductory sen- 
tences, deleted "monuments" and added "historic sites 
and monuments"; in Paragraphs (1) through (5), and 
(8), deleted "state monument" and added “historic site"; 
in Paragraph (4) of Subsection A, at the beginning of the 
sentence, added "Bosque Redondo memorial"; in Para- 
graph (6) of Subsection A, after "E] Camino Real", deleted 
"international heritage center; and" and added “historic 
trail site"; added Paragraph (7) of Subsection A; and in 
Subsection B, in the first sentence, at the beginning of the 
sentence, deleted "state monuments" and added "state’s 
historic sites"; and in the second sentence, after "trust- 
eeship", deleted "the" and after "state", deleted "monu- 
ments" and added "historic sites". 


18-3-17. Archaeological services division created; board of regents. 


A. The "archaeological services division" is created in the cultural affairs department. The divi- 
sion shall be operated as a division of the cultural affairs department under the imprimatur of the 


museum of New Mexico. 


B. The museum of New Mexico board of regents shall exercise trusteeship over the archaeo- 


logical services division. 


C. The director of the division shall meet the following minimum qualifications: — 
(1) hold a bachelor's or higher degree in a discipline related to the function of the division; and 
(2) have significant experience in the management and operation of an organization simi- 


lar to the division. 
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D. The director shall be appointed by the secretary of cultural affairs from a list of no less than 
pies names 98 provided by the museum of New ech ap board of heer D is 


“History: Laws 2004, ch. 25, § 18; 1978 Comp., § 9- Recompilations. — Laws 2015, ch. 19, § 19 recompiled 
4A-18, recompiled as § 18-3-17 by Laws 2015, ch. 19, former 9-4A-18 NMSA 1978 as 18-3-17 NMSA 1978, effec- 


§19... Fe Py di tive July 1, 2015, 


18-3-18. Museum of New Mexico divisions; directors; powers and duties. 


Consistent with the policies of the secretary of cultural affairs and the board of regents, each 
director of a museum of New Mexico division: 
A. may: ' 

(1) solicit and receive funds or property, including federal funds and public and private 
grants, for the development of the museum, its collections and its programs; 

(2) . as authorized by the secretary, enter into contracts:related to the programs and opera- 
tions of the museum, including services related to the location, acquisition, preservation, restora- 
tion, salvage or development. of culturally related sites, structures or objects in the state; © 

* (3) -as authorized by the board of regents, lend collections or materials to qualified persons 
for purposes of exhibition and study and borrow collections: or materials from other persons for 
like purposes; 

(4) conduct facilities rentals for forty-five pie or less and such retail sales as appropriate 
for the operation of the museum; and ° 

(5) publish journals, books, reports and other abtcrints as anew ala to the operation of 
the museum; and 

B. shall: 

(1) administer and operate the museum in accordance saat ear ene statutes and rules; 

(2) develop exhibits and programs of an educational nature for the benefit of the public 
and in particular the students of the state; 

(3) recommend acquisitions to the board of regents, by donation; or other means, of collec- 
tions and related materials appropriate to the mission of the museum; 

(4) direct research, preservation and conservation as is appropriate to cian the collec- 
tions beneficial-to the public; 

(5) cooperate with educational Pree aa and other agencies and political subdivisions 
of state, tribal and federal governments to establish, maintain and extend the programs of the 
museum; 

(6) aninloy and discharge personnel necessary for ‘Le operation of the museum in accor- 
dance with the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]; 

(7) propose budgets for operations and capital improvements; 

(8) collect admission fees as determined by the board of regents; and 

(9) perform such other appropriate duties as may be delegated by the board of regents, the 
secretary of cultural affairs or the governor or as may be provided by law. 


‘alatou 1978 Comp. § 18-3- 18, enacted by Laws Effective dates, — Laws 2015, ch. 19, § 20 made Laws 
2015, ch. 19, §.4, 2015, ch. 19; § 4 effective July 1, 2015., 
Natural History Museum ° 

Sec. Sec. 
18-3A-1. Short title. © lOMary 1} 18-3A-6. Board; compensation. 
18-3A-2, Declaration and purpose of act. y pi 18-3A-7. Board; powers and duties. 
18-3A-3, Definitions. 18-3A-8. Director; appointment; qualifications. 
18-3A-4, Natural history and’ science museum division: 18-3A-9, Director; powers and duties: 

creation; location; property. 18-3A-9.1.. Museum admission policy. 
18-3A-5. Board of trustees created: appointment; terms; | , 

officers. 
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18-3A-1 LIBRARIES, MUSEUMS AND CULTURAL PROPERTIES 18-3A-4 


18-3A-1. Short title. 


Chapter 18, Article 3A NMSA 1978 may be cited as the "Natural FIRE ond Science Mriaenm 
Act", 


For special recreation and museum privileges for vet- 
erans and their immediate families on Veteran's Day, see 
28-13A-1 NMSA 1978. 

The 1990 amendment, effective May 16, 1990, rewrote 
this section which formerly read "Sections 1 through 9 of 
this act may be cited as. the ‘Natural History Museum Act.'" 


History: Laws 1980, ch. 128, § 1; 1990, ch. 106, § 1. 

Cross references. — For museum of New Mexico, see 
18-3-1 to 18-38-38 NMSA 1978. 

For Cultural Properties Act, see 18-6-1 NMSA ‘1978 et seq. 


18-3A-2. Declaration and purpose of act. 


The legislature declares that the vein history and physical : science resources of the state con- 
stitute a common heritage concerning which all persons should receive knowledge and benefit. The 
purpose of the Natural History and Science Museum Act, therefore, is to create‘a state museum of 
natural history and physical sciences which shall hereafter collect, preserve, study and interpret 
materials representative of the natural history of the state and region and develop and maintain 
educational exhibits and programs on natural history and physical science for the benefit of the 
citizens of New Mexico and visitors to the state. 


History: Laws 1980, ch. 128, § 2; 1990, ch. 106, § 2. 

The 1990 amendment, effective May 16, 1990, in- 
serted "and physical science" and "and physical sciences" 
following "natural history" in the first and second sen- 
tences, substituted "Natural History and Science Museum 


-18-3A-3. Definitions. 


Act" for "Natural History Museum Act" and, "educational 
exhibits and programs on. natural history and. physical 
science" for "exhibits and programs of an educational na- 
ture" in the second sentence and made a stylistic change. 


As used in the Natural History and Science Museum Act: 
A. "board" means the board of trustees of the New Mexico museum of natural history ahh science; 


B~ "director" means the director of the division; 


C. "division" means the natural history and science museum civisies bE the cultural affairs 


department; 


D. "museum" means the New Mexico museum of natural history and science; | 

E. "natural history" means that which pertains to the earth and its bis, including but not 
limited to the fields of biology, geology and related life sciences; and 

F. "physical science" means that which pertains to figs scl pares Sismntaeet astronomy 


and related sciences and technologies. 


History: Laws 1980, ch. 128, § 3; 1987, ch. 38, § 1; 
1990, ch. 106, § 3; 2004, ch. 25, § 21. 

Cross references. — "For merger of educational finance 
and cultural affairs department with the department of fi- 
nance and administration, see 9-1-11 NMSA 1978, 

The 2004 amendment, effective May 19, 2004, in 
Subsection B, deleted references to the office of cultural 
affairs and natural history and science museum; and in 


Subsection C, changed "office of cultural affairs" to "cul- 
tural affairs department", 

The 1990 amendment, effective May 16, 1990, added 
"and science" following "natural history" throughout the 
section, substituted "Natural History and Science Mu- 
seum Act" for "Natural History Museum Act" in the in- 
troductory phrase, added Subsection F and made a minor 
stylistic change. 


18-3A-4. Natural history and science museum division; creation; 


location; property. 


A. The "natural history and science museum division" is created within the cultural affairs 
department. The principal facility of this division is the "New Mexico museum of natural history 
and science" located in Albuquerque. The site shall be held in the name of the state. _. 

B. All property, real or personal, now held or subsequently acquired. for the Sk ah HOS of the 
museum shall be under the control and authority of the board. 
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NATURAL HISTORY MUSEUM 


18-3A-7 


C. Funds or other property received by gift, endowment or legacy shall remain under the con- 
trol of the board and shall, upon acceptance, be sates te for the purpose specified. 


History: Laws 1980, ch. 128, § 4; 1987, ch. 38, § 2; 
1990, ch. 106, § 4; 2004, ch. 25, § 22. 

The 2004 amendment, effective May 19, ee in Sub- 
section A, changed "office of cultural affairs" o "cultural 
affairs department", and made other non- iit tifa 
amendments. 


The 1990 amendment, effective May 16, 1990, substi- 
tuted "Natural History and Science Museum Division" for 
"Natural History Museum Division" in the catchline, and, 
in Subsection A, added "and science" following "natural 
history" in two places, and substituted "site shall be" for 
"site will be" in the third sentence. 


18-3A-5. Board of trustees created; appointment; terms; officers. 


A. The "board of trustees of the New Mexico museum of natural history and science" is created. 
The board shall consist of thirteen residents of New Mexico appointed as follows: 

(1). eleven public members shall be appointed by the governor with the advice and consent 

of the senate. In making these appointments, the governor shall give due consideration to the geo- 

graphic distribution of places of residence and to individual interest and background in natural 


history and physical science; provided that: 


(a) not less than two of these public members shall be emiployees of state institutions 


of higher learning or appropriate state agencies; 


(b) not less than two members shall be from the science community; and 
(c) not less than two members shall be from the natural history community. 
The public members shall be appointed for terms of four years or less so that all terms are co- 
terminous with the current term of the governor appointing them and shall serve at the pleasure 


of the governor; and 


(2) two private members shall be appointed by the board of the <e Mexico museum of 
natural history foundation, inc. for terms of one year or less expiring on June 30 each year. Vacan- 
cies in the position of private member shall be filled by the board of the New Mexico museum of 


natural history foundation, inc. 


B. The director shall be an ex-officio nonvoting member of the board. 

C. The president of the board shall be designated by the governor and shall serve in that ca- 
pacity at the pleasure of the governor. Other officers as deemed necessary by the board shall be 
elected by the board annually at its first scheduled meeting after July 1. 


History: Laws 1980, ch. 128, § 5; 1987, ch. 38, § 3; 
1990, ch. 106, § 5; 1993, ch. 130, § 1. 

The 1993 amendment, effective June 18, 1993, in Sub- 
section A, substituted "eleven" for "nine" at the beginning 
of Paragraph (1), deleted former Paragraph (8) relating to 
appointment of private members and made minor stylistic 
changes throughout the subsection. 


18-3A-6. Board; compensation. 


The 1990 amendment, effective May 16, 1990, in Sub- 
section A, added "and science" following "natural history" 
in the first sentence, substituted "thirteen residents" for 
"eleven residents" in the second sentence, rewrote the sec- 
ond sentence of Paragraph (1) to add the reference to "phys- 
ical science" and the provisions of Subparagraphs (b) and 
(c), added Paragraph (3), and made minor stylistic changes. 


The public members of the board shall receive per diem and mileage as provided in the Per Diem 
and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no other compensation, per- 
quisite or allowance. Private members shall serve without per diem or other compensation. 


18-3A-7, Board; powers and duties. 
The board shall: 


A. exercise trusteeship over the collections of the museum; 

B. accept and hold title to all property for museum use; 

C. acquire objects of natural history and science of interest to the public and real property for 
museum use or benefit by purchase, donation or bequest; 
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D, . review annually the performance: ss the director and report it its faring to a wera of 
cultural affairs; | ; | 
E. adopt rules as appropriate governing: 
(1) the loan of objects and exhibits to qualified institutions and agencies for the purpose of 
exhibition; 
(2) gifts, donations or loans of exhibit or collection materials for museum Use), 
(8) the licensure of the museum's intellectual property; and 
(4) other matters necessary to carry out the provisions of this section; 
F. enter into leases with public or private organizations or agencies for the use of museum 
premises or facilities for periods of time that exceed forty-five days; 
G. solicit funds or property of any nature for the development, restoration or equipping of the 
museum, its collections, exhibits and programs; | 
H. cooperate with other agencies and political subdivisions of state, tribal and federal govern- 
ments and private organizations and individuals to the extent sae G0 establish and main- 
tain the museum and its programs; 
I. subject to other provisions of law and excepting temporary eniadendt initiatives of the secre- 
tary of cultural affairs, impose admission fees to the museum facilities and programs; and 
J. establish museum policy and determine the mission and direct the development of ep insti- 
tution subject to the approval of the Becton of cultural affairs. 


History: 1978 Comp., § 18-3A-7, enacted by Laws F; in former Subsection E, deleted "authorize the director 
1987, ch. 38, § 5; 2004, ch. 25, § 23; 2015, ch. 19, § 5. to" and redesignated former Subsection E as Subsection 

Repeals and reenactments, — Laws 1987, ch. 38, § 5, G; in Subsection G, after "solicit", deleted "and receive", 
effective June 19, 1987, repealed former 18-3A-7 NMSA after "development," , added "restoration or equipping", 
1978, as enacted by Laws 1980, ch. 128, § 7, relating to after "collections", added "exhibits", and after "and", de- 
the powers of the policy advisory committee, and enacted eted "its"; deleted Subsection F relating to the power to 
a new section. adopt rules; added Subsections H and I; redesignated for- 

The 2015 amendment, effective July 1, 2015, amended mer Subsection G as Subsection J, and after "subject to 
the powers and duties of the board of trustees of the New the", deleted "decision" and added "approval", and after 
Mexico museum of natural history and science; added "affairs", deleted "in event of conflict between the board. 
Subsection C, redesignated former Subsection C as, Sub- and the cultural affairs department", 
section D; deleted former Subsection’D relating to the The 2004 amendment, effective May 19, 2004, in Sub- 
power to enter into agreements for the purpose of obtain- sections C and G, changed "cultural affairs officer" to "sec- 
ing property for the museum; added Subsections E and retary of cultural affairs" and made other minor revisions. 


18-3A-8. Director; appointment; qualifications. 


A. Subject to the authority of the state cultural affairs officer or his successor, the administra- 
tive and executive officer of the division and the museum is the "director" of the division. 

B. The director shall be appointed by the state cultural affairs officer or his successor with the 
approval of the governor from a list of qualified candidates provided by the board. 

C. The position of director shall require previous experience in an administrative capacity ina 
museum of related character and a degree or the equivalent thereof in one or more of the fields of 
natural history and science from an institution of higher learning. O° J 


History: Laws 1980, ch. 128, § 8; 1987, ch. 88, § 6; "cultural affairs or his successor officer" in Subsection A, 
1990, ch. 106, § 6. and inserted "and science" following "natural:history" in 
The 1990 amendment, effective May. 16, 1990, sub- _ Subsection C. orf , 


stituted "cultural affairs officer or his successor" for 


18-3A-9. Director; powers and duties. 


Consistent with the policies agreed to by the board and the secretary of cultural affairs, the 
director: 
A. may: 
(1) solicit and receive funds or property, taoliainie federal funds and. public and private 
grants, for the development, of the museum, its collections andits programs; , , 


rid 
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(2) as authorized by the secretary, enter into contracts related to the programs and opera- 
tions of the museum, including services related to the location, acquisition, preservation, restora- 
tion, salvage or development of culturally related sites, structures or objects in the state; — 

(3) as authorized by the board, lend collections or materials to qualified persons for purposes 
of exhibition and study and borrow collections or materials from other persons for like purposes; 

(4) conduct facilities rentals for forty-five days or less and such retail sales as appropriate 
for the operation of the museum; and 

(5). publish journals, books, reports,and other materials as RmEropaats to the operation of 
the museum; and 

B. shall: 

(1) administer and operate the museum in accordance with applicable statutes and rules; 

(2) develop exhibits and programs of an educational nature for the benefit.of the public 
and in particular the students of the state; 

(3) recommend acquisitions to the board, by donation or other means, of collections and 
related materials appropriate to the mission of the museum; 

(4) direct research, preservation and conservation as is appropriate to render the collec- 
tions beneficial to the public; 

(5) cooperate with educational institutions and other agencies and political subdivisions 
of state, tribal and federal governments to establish, maintain and extend the programs of the 
museum; 

(6) employ and discharge personnel necessary for the operation of the museum in accor- 
dance with the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]; 

(7) propose budgets for operations and capital improvements; 

(8) collect admission fees as determined by the board; and 

(9) perform such other appropriate duties as may be delegated by the board, the secretary 
of cultural affairs or the governor or as may be provided by law. 


History: Laws 1980, ch. 128, § 9; 1987, ch. 38, § 7; Section 18-3A-9,1 NMSA 1978" at the beginning and sub- 
1990, ch. 106;'§ 7; 1991, ch. 242, § 3; 1978 Comp., § 18- stituted "a museum of natural history and science" for 
3A-9, repealed and reenacted by Laws 2015, ch. 19, § 6. "natural history and science museums" at the end and 

Repeals and reenactments. — Laws 2015, ch. 19, § 6 made a minor stylistic change in Subsection K. 
repealed former 18-3A-9 NMSA 1978, and enacted a new The 1990 amendment, effective May 16, 1990, in- 
section, effective July 1,2015. | serted "state" preceding "cultural affairs officer" in the 
. The 1991 amendment, effective June 14, 1991, introductory. phrase and added "arid science" following 
in Subsection I, added "subject to the provisions of "natural history" in Subsections C and I, 


18-3A-9.1. Museum admission policy. | 


The board, the state cultural affairs officer and the director shall establish and implement a 
policy to permit New Mexico residents age sixty years and above to enter all.publicly accessible ex- 
hibit and program areas, except special exhibits and programs where commissions or royalties are 
paid by contract, free of charge every Wednesday that is not a holiday that the museum is open. 


History: 1978 Comp., § 18-3A-9.1, om by Laws 
1991, ch. 242, : 4. 


ARTICLE 4 
Old Lincoln County Memorial 
Sec. Sec. oe 
18-4-1. Repealed. . 18-4-5. Repealed. 
18-4-2. Repealed. . | 18-4-6, Lincoln. historic site; state historic sites and mon- 
18-4-3:' Repealed. : “y i uments division; powers and duties. 


18-4-4, Repealed. 
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18-4-1. Repealed. 


Repeals. — Laws 2004, ch. 25, § 53 repealed former 18- effective May 19, 2004, . For provisions of former section, 
4-1 NMSA 1978, as enacted by Laws 1949, ch. 138, § 1, ~ see the 2003 NMSA 1978 on NMOneSource.com. 
relating to the old Lincoln county memorial commission, ‘ LA ; 


18-4-2. Repealed. 


Repeals. — Laws 2004, ch. 25, § 53 repealed former 18- effective May 19, 2004. For provisions of former section, 
4-2 NMSA 1978, as enacted by Laws 1949, ch. 138, § 2, see the 2003 NMSA 1978 on NMOneSource.com. 
relating to the old Lincoln county memorial commission, 


18-4-3. Repealed. 


Repeals. — Laws 2004, ch. 25, § 53 repealed former 18- effective May 19, 2004. For provisions of former section, 
4-3 NMSA 1978, as enacted by Laws 1949, ch. 138, § 3, see the 2003 NMSA 1978 on NMOneSource.com. 
relating to the old Lincoln county memorial commission, 


18-4-4. Repealed. 


Repeals. — Laws 2004, ch. 25, § 53 repealed former 18- effective May 19, 2004. For provisions of former section, 
4-4 NMSA 1978, as enacted by Laws 1949, ch. 188, § 4, see the 2003 NMSA 1978 on NMOneSource.com, 
relating to the old Lincoln county memorial commission, 


18-4-5. Repealed. 


Repeals. — Laws 2004, ch, 25, § 53 repealed former 18- effective May 19, 2004. For provisions of former section, 
4-5 NMSA 1978, as enacted by Laws 1977, ch, 246, § 22, see the 2003 NMSA 1978 on NMOneSource.com. 
relating to the old Lincoln county memorial commission, ‘ 


18-4-6. Lincoln historic: site; state historic sites and monuments 
division; powers and duties. 


The state historic sites and monuments division of the cultural affairs department shall be 
entrusted with the protection and preservation of the old Lincoln county courthouse. The historic 
sites division shall: 

A. maintain and operate the historic site as a state museum of old Lincoln county; 

B. acquire and hold real estate in the name of the.state; 

C. act in cooperation with the federal government or any of its agencies in preserving the his- 
toric site; and 

D. accept gifts, grants and donations from any person, firm, corporation, agency or any group 
of persons for the collections of the museum or the maintenance and operation of the historic site. 


History: 1941 Comp., § 3-927, enacted by Laws to"; and in Subsection C, after "historic site; and", deleted 
1949, ch. 138, § 5; 1951, ch. 189, § 1; 1953 Comp., § 4- "shall have power to". 
12-27; Laws 1968, ch. 62, § 1; 1977, ch. 246, § 28; 1980, The 2004 amendment, effective May 19, 2004, changed 
ch. 151, § 29; 2004, ch. 25, § 24; 2013, ch. 67, § 4. "museum division" to "cultural affairs department", 

The 20138 amendment, effective June 14, 2013, re- 
named state monuments as historic sites; in the catchline, 3 ¢ ANNOTATIONS 


after "Lincoln", deleted "monument" and added “historic 
site" and after "state", deleted "monuments" and added 
"historic sites and monuments"; in Subsections A, in the 
first sentence, deleted "monuments" and added "historic 
sites and monuments" and in the second sentence, deleted 
"state monuments" and added "historic sites"; in Subsec- 


Advertising. — The duty formerly belonging to the old 
Lincoln county memorial commission (now belonging to 
the cultural affairs department) to maintain and operate 
the monument as a memorial and state museum, coupled 
with the power and authority to make necessary rules 


: : ; in bet and regulations for the proper operation and maintenance 
tions A, C, and D, deleted "monument" and added "historic thereof, permitted the commission to expend appropriated 


site’; in Subsection A, after “historic site as a’, deleted funds for advertising the memorial and state museum. 
memorial and", and after "Lincoln county", deleted "shall 1970 Op. Att'y Gen. No. 70-83. 


have power to"; in Subsection B, after "state", deleted "and 
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“ARTICLE 5 


pate Commission ae Division 


Sere wae acy Gy Sec. 
18+5-1. Findings; declaration. : sf 18-5-5. Commission; duties. iQ 
18-5-2, - Definitions. 18-5-6, Division;-creation; director; appointment. 
18-5-3, Commission; creation; members; terms; campen- 18-5-7, Division; powers; duties, 

: sation. 18-5-8, 18-5-9. Repealed. 
18-5-4, Commission; officer's; meetings!’ ~ boi 


18-5-1. Findings; declaration. 


The legislature finds and declares: 

A. that many people in this state lack the opportunity to view, enjoy or participate in living 
theatrical performances, musical concerts, operas, dance and ballet recitals, art exhibits, examples 
of fine architecture and the performing. and visual arts, generally; 

B. that many people in this state possess talents of an artistic and creative pweive which can- 
not be utilized to their fullest extent under existing conditions; 

C. that the general welfare of the people of this state will be promoted by giving further recog- 
nition to the arts as a vital part of our culture and heritage and as an important means of expand- 
ing the scope of our educational program; and 

D. that inereased activity in the arts will increase Eaiptel by encouraging the production 
of artistic events in various communities of this state, thus dae the talents and services of 
many local citizens. 


History: 1953 Comp., § 4-23-1, enacted by Laws 
1965, ch. 138, § 1. 


18-5-2. Definitions. 


As used in Chapter 18, Article 5 NMSA 1978: 

A. "commission" means the New Mexico arts commission; 

B, "creative arts" means the act of writing, composing or designating and oeantine literature, 
including poetry; drama; music, including opera and choral works; ballet and dance; painting; 
sculpturing;, graphic arts; photography; crafts; architecture; and films and television; 

Cc. "director" means the executive head of the division; 

‘D. "division" means the arts division of the cultural affairs department; and 

K. "interpretative arts" means the act of interpreting the creative arts, including designing, 
publishing, printing and collecting of books; the producing, directing and performing of dramas; 
the performing of music and the producing, directing and performing of operas and choral works; 
the producing, directing and performing of ballet and dance; the conservation of architecture; and 
the producing, directing and performing of films and television. 


History: 1953 Comp., § 4-23-2, enacted by Laws effective March 31, 1978, and enacted a new 4-23-2, 1958 
1978, ch. 70, § 1; 1980, ch. 151, § 30; 2004, ch. 25, § 25. Comp. 


Repeals and reenactments. — Laws 1978, Chap- 
ter 70 repealed former 4-23-2, 1953 Comp. (former 18-5-2 
to 18-56-9 NMSA 1978), relating to the arts commission, 


The 2004 amendment, effective May 19, 2004, in Supe 
section D, changed "office of cultural affairs" to "cultural 
affairs department", ; 


18-5-3. Commission; creation; members; terms; itt 


A. There is created the "New Mexico arts commission." 
B. The commission is composed of fifteen members, appointed by the governor. Members shall 
be broadly representative bet all fields of the creative and feb aa Suh arts. 
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C. Members of the commission shall be residents of this state and shall be persons who are 
widely known for their professional competence and experience in connection with the creative or 
interpretive [interpretative] arts. 

D. Members of the commission shall initially be appointed for femne as follows: five members 
shall be appointed for terms of one year, five members shall be appointed for terms of two years and. 
five members shall be appointed for terms of three years. The first members of the commission shall 
be appointed on or before September 1, 1965, with the date of office of all these members to com- 
mence on the same day. After the expiration of the initial terms, all members shall be appointed for 
terms of three years. Vacancies resulting from the death or resignation of a member shall be filled 
by appointment for the unexpired portion of the term of the member creating the vacancy. 

E. Members of the commission shall receive per diem and mileage as provided for nonsalaried 
public employees in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall 
receive no other compensation, perquisite or allowance. 


History: 1953 Comp., § 4-23-3, enacted by Tawa Repeals and reenactments. — Laws 1978, Chap- 
1978, ch. 70, § 2. ter 70 repealed former 4-23-3, 1953 Comp., relating to the 

Bracketed material. — The bracketed material was arts commission, effective Mareh 31, 1978, and enacted a 
inserted by the compiler and is not part of the law. new section. 


18-5-4, Commission; officers; meetings. 


A. Annually, at the November meeting, the commission as a whole shall organize by the 
nomination, election and installation of a vice chairman and a secretary of the commission. The 
chairman of the commission, to be appointed by the governor, will take office at this time. 

B. The commission shall hold at least four meetings in each calendar year. 

C. All meetings of the commission shall be open to the public. 


History: 1953 Comp., § 4-23-4, enacted by Laws arts commission, effective March 31, 1978, and enacted a 
1978, ch. 70, § 3. new section. 

Repeals and reenactments. — Laws 1978, Chap- 
ter 70 repealed former 4-23-4, 1953 Comp., relating to the 


18-5-5. Commission; duties. 


A. The commission will be advisory to the director of the arts division, to the state cultural af- 
fairs officer and to state government in general where not in conflict with other statutory agencies. 
The governor will receive general counsel on the arts from the commission and from the division. 

B, The commission will advise the director on all division policies, and the director shall pro- 
vide the commission with all information requisite to such advice. _ 

C. The commission shall be consulted by the director before he approves, disapproves or modi- 
fies the distribution of federal and state program funds. The director shall provide the commission 
with all information requisite to such consultation. 

D. The director shall keep the commission informed of the el affairs of the division, includ- 
ing budget requests, appropriations and disbursements. 


History: 1953 Comp., § 4-23-5, enacted by Laws arts commission, effective March 31, 1978, and enacted a 
1978, ch. 70, § 4; 1980, ch. 151, § 31. new 4-23-5, 1953 Comp. 
Repeals and reenactments. — Laws 1978, Chap- 


ter 70 repealed former 4-23-5, 1953 Comp., relating to the 


18-5-6. Division; creation; director; appointment. 


A. The "arts division" is created within the cultural affairs department, 

B. Subject to the authority of the secretary of cultural affairs, the administrative and Space 
head of the arts division is the "director" of the arts division. The director shall be hired by the 
secretary from a list of three to five names supplied by the commission. 
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History: 1953 Comp., § 4-23-6, enacted by Laws The 2004 amendment, effective May 19, 2004, in Sub- 
1978, ch. 70, § 5; 1980, ch. 151, § 32; 2004, ch. 25, § 26. section A, changed "office of cultural affairs" to "cultural 

Repeals and reenactments. — Laws 1978, Chap- affairs department"; and Subsection B, changed "state cul- 
ter 70 repealed former 4-23-6, 1953 Comp., relating to the tural affairs officer" to "secretary of cultural affairs". 


arts commission, effective March 31, 1978, and enacted a 
new 4-23-6, 1953 Comp. 


18-5-7. Division; powers; duties. 


The powers and duties of the arts division of the office of cultural affairs shall be: 

A. to advise and assist public agencies in planning civic beautification; 

B. to foster appreciation for the fine arts; 

C. to make this state more appealing to the world; 

D. to encourage the creative activity in the arts of residents of this state, and to attract to this 
state's residency additional outstanding creators in the field of fine arts through appropriate pro- 
grams of publicity, education, coordination and direct activities such as sponsorship of performing 
and visual arts; 

EK. to accept on behalf of the state such donations of money, property or memorials as, ints dis- 
cretion, are suitable and shall best further the aims of Sections 18-5-1 through 18-5-7 NMSA 1978. 
The division shall be empowered to accept any additional gifts, contributions or bequests from 
private persons, corporations, foundations or agencies or the federal government. Such money so 
gained may be reemployed as part of a revolving fund to be used to further the purpose of Sec- 
tions 18-5-1 through 18-5-7 NMSA 1978; 

F. to make, through its director, rules and regulations necessary to administer the division and 
as provided by law; and 

G. to pebtomm other duties as rieatiiditah by law. 


History: 1953 Comp., § 4-23-7, enacted by Laws ANNOTATIONS 
me Salar aa aoa eanie ae Laws 1978, Chap- Artists-in-the-schools not employees of division. 
ter 70 repealed 4-23-2 to 4-23-6.1, 1953 Comp. (former — Artists participating in the artists-in-the-schools pro- 
18-5-2 to 18-5-9 NMSA 1978), relating to the arts commis- gram are not employees of the New Mexico arts division 
sion, effective March 31, 1978, and enacted new §§ 4-23-2 and, therefore, are ineligible for unemployment began 
to 4-23-7, 1953 Comp. — bis thy through the division. 1980 Op. Att'y Gen. 
o. 80-08. 


18-5-8, 18-5-9. Repealed. 


Repeals. — Laws 1978, ch. 70, § 7 repealed 4-23-2 to 4- 
23-6.1, 1953 Comp. (former 18-5-2 to 18-5-9 NMSA 1978), 
relating to the arts commission, effective March 31, 1978. 


ARTICLE 6 


Cultural Properties 


Sec. Sec. 


18-6-1, Short title. 18-6-9. Cultural property; unauthorized excavation, in- 
18-6-2. Purpose of act. jury or destruction; criminal damage to 
18-6-3. Definitions. property. 
18-6-4, Committee created; membership; compensation; 18-6-9.1. Cultural property; Ganathonized appropriation; 

voting; term; chairman; meetings, larceny. 
18-6-5. Committee; powers and duties. 18-6-9.2. Cultural property; unauthorized damage or 
18-6-6. Cultural affairs department; powers and duties appropriation; civil penalties. :. 

relating to the cultural properties act. 18-6-9.3. Cultural property; forfeiture of instruments, 
18-6-7. Historic preservation division; planning; fiscal 18-6-10. Cultural properties on private land. 

administration and cooperation for pur- 18-6-11. Permit required for excavation of archaeological 

poses of the cultural properties act. sites; penalty. 

18-6-8. State historic preservation officer; appointment; 18-6-11.1. Confidentiality of site PRALOD: 

qualifications; duties. 18-6-11.2, Permit required for excavation of unmarked 
18-6-8.1. Review of proposed state undertakings. burials; penalty. 
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Sec. Sec. ensG 
18-6-12. Emergency classification pending investigation 18-6-19. Purpose. © ; ws * 
18-6-18, Repealed. 18-6-20. Definitions. ais 
18-6-14. State historian. 18-6-21. Fund created; administration. 
18-6-15. State archaeologist. 18-6-22. Loan program; duties of division and committee: 
18-6-16. Preparation and sale of cultural properties pub- 18-6-23. Loans; criteria. 
lications; revolving fund; report. 18-6-24. Short title. 
- 18-6-17. Designation of state historic sites; reservation of 18-6-25. Definitions. 
lands for historic site care and management. 18-6-26. Reniains designated for reburial. 
18-6-18, Short title. 18-6-27, Designation of reburial grounds site, 


18-6-1. Short title. i ' ' 
Sections 18-6-1 through 18-6-17 NMSA 197 8 may be cited as the "Cultural Properties Act". 


The 2004 amendment, effective May 19, 2004, con- 
verted 1953 statutory citations to NMSA 1978 citations. 


History: 1953 Comp., § 4-27-4, enacted by Laws 
1969, ch, 223, § 1; 1977, ch. 246, § 34; 2004, ch. 25, § 27. 


18-6-2. Purpose of act. 


The legislature hereby declares that the historical and cultural pe of the state is one of the 
state's most valued and important assets; that the public has an interest in the preservation of all 
antiquities, historic and prehistoric ruins, sites, structures, objects and similar places and things 
for their scientific and historical information and value; that the neglect, desecration and destruc- 
tion of historical and cultural sites, structures, places and objects results in an irreplaceable loss 
to the public; and that therefore it is the purpose of the Cultural Properties Act: [18-6-1 through 
18-6-17 NMSA 1978] to provide for the preservation, protection and enhancement of structures, 
sites and objects of historical significance within the state, in a manner conforming with, but not 


limited by, the provisions of the National Historic Preservation Act of 1966 (P.L. 89-665). 


History:- 1953 Comp., § 4-27-5, enacted by Laws 
1969, ch. 223, § 2. 

Cross references, — For the National Historic Preser- 
vation Act. of 1966 (P.L. 89-665), see 16 U.S.C: § 470 et seq. 


ANNOTATIONS 


Law reviews. — For note, "Cultural Properties Act — 
Turley v. State and the New Mexico Cultural Properties Act: 
A Matter of Interpretation", see 13 N.M.L. Rev. 737 (1983). 

For student article, "The Efficacy of State Law in Pro- 
tecting Native American Sacred Places: A Case Study of 


18-6-3. Definitions. 


. 


the Paseo Del Norte Extension," see 47 Nat. Resources J. 
969 (2007), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity and construction of statute or ordinance protecting 
historical landmarks, 18 A.L.R.4th 990. 

Application and construction of § 106 of the National 
Historic Preservation Act of 1966 (16 USCS § 470f), deal- 
ing with federally sponsored projects which, affect-historic 
properties, 68 A.L.R. Fed. 578. 


As used in the Cultural Properties Act [18-6-1 through 18-6-17 NMSA 1978]: 

A. "committee" means the cultural properties review committee; 

B. "cultural property" means a structure, place, site or object having historic, archaeological, 
scientific, architectural or other cultural significance; 

C. "registered cultural property" means a cultural property that has been placed on the official 
register on either a permanent or temporary basis by the committee; 

D. "official register" means the New Mexico register of cultural properties maintained by the 
committee for the purpose of recording cultural properties deemed worthy of preservation; and 

E. "stateland" means property owned, controlled or operated by a sy i raw acon institu- 


tion or political subdivision of the state. 


History: 1953 Comp., § 4.27-6, enacted by Laws 
1969, ch. 223, § 3; 1993, ch. 176, § 7... 


The 1993 amendment, effective June,18, 1993, added 
Subsection E and made several minor: stylistic changes 
throughout the section, » 
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18-6-4. Committee created; membership; apr oi dita voting; term; 
chairman; meetings. | 


A. The "cultural properties review committee" is created, which consists of nine members as 
follows: 
(1). the state historian at the'state aaskitfes Hod record center; | 
(2). one person professionally recognized in the discipline of architectural actors ae 
(3) one person professionally recognized in the discipline of history; 
(4) one person professionally recognized in the discipline of architecture; 
(5) .one person professionally recognized in the discipline of prehistoric archaeology; 
(6) one person professionally recognized in the discipline of historic archaeology; 
(7) one additional person who is professionally recognized in: 
(a) history; 
(b). architectural history or pvolitiasindre? or 
(c) archaeology; 
(8) one person who is a member of a New Mexico indife nation; per or roontei and 
(9) one person who is a resident of New Mexico and represents the general public. 

Other than the state historian, all members shall be appointed by the governor. Each appointed 
professional member shall have achieved recognition for accomplishment in that member's field in 
the American southwest, and each shall have specialized knowledge of New Mexico. 

B. Any member of the committee shall.be reimbursed for necessary expenses in the discharge 
of the member's official duties in accordance with the rates set by the Per Diem and Mileage Act 
[10-8-1 through 10-8-8 NMSA: 1978]. Any committee member who receives a salary from state 
funds shall not be entitled to per diem and mileage for service on the committee unless the service 
is away from the town in which the member's duty station is located, and, in that case, the member 
shall receive per diem and mileage allowance at the rate set for salaried state employees. Commit- 
tee members shall receive no other compensation, perquisite or allowance for committee service, 
but this does not mean that committee members who receive a salary from state funds shall not 
continue to draw such salary while discharging committee duties. ° 

C. .A simple majority shall constitute a quorum. A member of the committee shall abstain from 
voting or the member's vote shall be disqualified on ws matter in which the member has a pecuni- 
ary interest. 

D. Appointed ihe shall serve terms: of four years. Meenbers shall be appointed without 
regard to partisan political affiliation, and any member may be reappointed to the committee. 

E. Achairman, vice chairman and iad shall be elected from the membership to serve for 
one year, subject to reelection. | 

F. The committee shall meet at least once each quarter. 


History: 1953 Comp., § 4-27-7, hasadted by Laws committee to include one person who is a member of a 


1969, ch, 228, § 4; 1986, ch. 10, § 1; 2005, ch. 50, § 1, New Mexico Indian nation, tribe or pueblo and one per- 
The 2005 amendment, effective July 1, 2005, ex- son who is a resident of New Mexico and represenis the 


panded the membership of the cultural properties review general public. 


18-6-5. Committee; powers and duties. 


The primary function of the committee is to review proposals for the preservation of cultural 
. properties. The committee is authorized to take such actions as are reasonable and consistent with 
law to identify cultural properties and to advise on the protection and preservation of those prop- 
erties. Among such actions as may be necessary and proper to the fulfillment of these responsibili- 
ties, and without being limited hereby, the committee: 

A. shall determine what constitutes historical, archaeological, scientific, architectural and 
other cultural significance for the purpose of identifying cultural properties as used in the Cul- 
tural Properties Act [18-6-1 through 18-6-17 NMSA 1978]; 
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B. shall prepare and keep up to date the official register. This official register shall be com- 
posed of properties identified by the committee as having historical or other cultural significance 
and integrity, being suitable for preservation and having educational significance; 

C. shall prepare and maintain proper documentation of the historic or other significance of 
cultural properties. The committee is granted access to all state and local public documents that 
may be necessary for the documentation; and such state and local agencies as have custody of such 
documents are authorized to allow the committee to examine and reproduce those documents use- 
ful for the documentation; 

D. shall inspect all registered cultural salted sayiddically to assure proper cultural or. his- 
torical integrity and proper maintenance. The inspection may be made by an authorized represen- 
tative of the committee or historic preservation division of the office of cultural affairs. Such inspec- 
tion shall be made only with the written consent of the owner or his authorized representative. 

E. shall, based upon the inspection of a registered cultural property, recommend such repairs, 
maintenance and other measures as should be taken to maintain registered status; 

F. shall issue regulations pertaining to the identification, preservation and maintenance of 
registered cultural properties in order to maintain the integrity of those properties;. 

G. may delete from the official register any registered cultural property whose owner does not 
comply with the committee's regulations or follow its recommendations for repair and mainte- 
nance, or which upon presentation of further evidence does not merit continued official registry; 

H. may recommend to the museum division of the office of cultural affairs and other public 
administrators of registered cultural properties measures for the investigation, restoration and 
protection of such properties; 

I. may encourage and render technical advice to egies owners of registered cultural oe 
ties in order that such properties may be preserved; 

J. may encourage and provide technical assistance to municipalities aviil counties in acquiring, 
preserving and developing cultural properties within their jurisdictions; 

K. shall cooperate with federal, state, local and private agencies and persons engaged in the 
administration, development or other work relating to cultural properties within the state; 

L. shall pursue all activities in a manner consistent with state and federal laws and regulations; 

M. may encourage and promote public appreciation of New Mexico's historical and gute 
heritage by: 

(1) reviewing for accuracy the proposed publication of information on cultural ey ot and 
(2) reviewing the accuracy and adequacy of proposed marking of cultural properties; 

N. may utilize the assistance of individuals, local organizations, state agencies and others in- 
terested in the identification and preservation of cultural properties; 

O. may issue, with the concurrence of the state archaeologist and the state historic preservation 
officer, permits for the examination or excavation of sites and the collection or removal of objects 
of antiquity or general scientific interest, where such sites or objects are located on state lands, to 
institutions which the committee may deem to be properly qualified to conduct:such examination, 
excavation or collection, subject to such rules and regulations as the committee may prescribe; 
provided that the examinations, excavations and collections are undertaken by reputable muse- 
ums, universities, colleges or other historical, scientific or educational institutions or societies ap- 
proved by the committee, with a view toward disseminating knowledge about cultural properties; 
and provided that a summary report of such investigations, containing relevant maps, documents, 
drawings and photographs be submitted to the committee which shall in turn submit the report to 
the appropriate agency or make other appropriate disposition of the report; and provided further, 
that all specimens so collected shall be the property of New Mexico, and that prior arrangements be 
made for the disposition of specimens derived from such investigations in an appropriate institu- 
tion of the state or for loan of such specimens to qualified institutions in or out of the state; 

P. shall provide advice to the state historic preservation officer in the historic preservation 
division and to the director of the museum division of the office of cultural affairs on cultural prop- 
erties; and 

Q. shall make, in conjunction with the historic preservation division, an annual report on its 
activities to the governor and the legislature. The report may contain recommendations for the 
more effective preservation of New Mexico's historic and cultural heritage. 
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History: 1953 Comp., § 4-27-8, enacted by Laws) 


1969, ch, 223, § 5;.1977, ch, 246, § 35; 1978, ch. 92, § 1; 
1980, ch. 151, § 34; 1983, ch. 296, § 17; 1986, ch. 10, § 2. 
Cross references. — For credit for preservation of cul- 
tural property on individual state income tax return, see 
7-2-18.2 NMSA 1978. 
For credit for preservation of cultural property on cor- 
porate state income tax return, see 7-2A-8.6 NMSA 1978. 


ANNOTATIONS 
No limit. on size of listed property. — The Cultural 


Properties Act (18-6-1 NMSA 1978 et seq.) does not set — 


a limit as to how large a listed property can be. Rayel- 
len Res, Inc. v. N.M. Cultural Props. Review Comm., 
2014-NMSC-006. 

Personal notice of the comment period is not re- 
quired. — Personal notice of the public comment period 
for the cultural properties review committee’s review of 


the listing of a property as a registered cultural.property . 


under the Cultural Properties Act (18-6-1 NMSA 1978 et 


seq.) is not required because’ the action of the committee: 


in listing the property is not an adjudication of individual 
property rights, but a regulatory: rule-making action to 
effectuate the committee’s statutory powers to identify 
and preserve the state’s cultural and historic’ heritage. 
Rayellen Res., Inc. v. N.M. Cultural Props. Review Comm., 
2014-NMSC-006, 

Designation of Mount Taylor as a registered cul: 
tural property was lawful. — Where Indian tribes filed 
a petition with the cultural properties review committee 
requesting that approximately 400,000 acres of public 
land on Mount Taylor be listed as a registered. cultural 


property under the Cultural Properties Act (18-6-1 NMSA’ 


1978 et seq,); the land consisted of federal land, state land, 


and Indian: trust and pueblo land; private land was ex: 


cluded from the listing; the committee published a general 
notice of the public comment period in two local newspa- 
pers, sent press releases to varidus print and broadcast 
media, published the nomination on the historic preserva- 
tion division website, and sent personal notices to persons 
who expressed an interest in Mount Taylor’s nomination 
and to property owners identified by petitioners’ research 
of tax records in three counties; the committee did not 


send personal notices to owners of mineral estates; eighty — 


percent of the property was owned by federal agencies 
and the state, both of which had inspection programs; the 
property made a significant contribution to the broad pat- 


terns of New Mexicohistory\in association with persons. 
significant in New Mexico’s past and was integral to tribal .. 


community practices; the property’ s physical features that 
historically attracted various cultures had not changed; 


and after a public hearing, the committee permanently’ 
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listed the property as a registered cultural property, the 
listing was lawful because the committee provided suffi- 
cient notice of the public comment period to satisfy due 
process guarantees and the listing conformed to statutory 
requirements regarding inspection, maintenance and in- 
tegrity of place. Rayellen Res., Inc. v. N.M. Cultural Props, 


‘Review Comm., 2014-NMSC-006, 


Land grant was not state land subject listing 
as a registered cultural property..— The cultural 
properties review committee erred when it included the 
Cebolleta land grant common lands in the listing of ap- 
proximately 400,000 acres of land on Mount Taylor as a 
registered cultural property under the Cultural Proper- 
ties Act (18-6-1 NMSA 1978 et seq.), because the Cebolleta 
land grant.common lands were jointly held property by 
the heirs of the land gant and were not state lands for 
purposes of the act. Rayellen Res., Inc. v. N.M. Cultural 
Props. Review Comm,, 2014-NMSC-006. 

Listing did not violate protections against estab- 
lishment of religion. — Where the cultural properties 
review committee, approved the listing of property on 
Mount Taylor as a registered cultural property; petition- 
ers claimed that the listing violated the. constitutional 
protections against the establishment of religion, be- 
cause the integrity criterion for the listing was satisfied 
by tribal communities’ use of the property for performing 
pilgrimages and ceremonies; and the evidence established 
that the property was listed as a historical site to promote 
historical preservation, not to advance religion, the listing 
did not foster excessive governmental entanglement in 
religion, and the listing merely required interagency con- 
sultation on acts that might have an adverse effect on the 
historic site, the listing of the property did not violate the 


.Establishment Clause. Rayellen Res,, Inc. v. N.M; Cultural 


Props. Review Comm., 2014-NMSC-006. 

Fort Selden state park. — Where federal money (or 
other appropriations dependent on such money) is not 
involved, the legislature intended that the park and rec- 
reation commission*(now the state park and recreation 
division of the natural resources department) exercise pri- 
mary control over the development and. operation of Fort 
Selden state park, with the cultural properties review 
committee and state planning office (now, with the admin- 
istrative division of the educational finance and cultural 


~ affairs department) offering advisory and consulting as- 


sistance. However, where the funds to be utilized are part 
of a national park service grant or state funds tied to such 


a grant, the plan is subject to.approval by the committee. 
, 1971 Op. Atty Gen. No. 71-105. 


‘Law reviews. — For note, "Cultural Pidperties Act — 
Turley v. State and the New Mexico Cultural Properties Act: 
A Matter of Interpretation", see 13 N.M.L. Rey. 737 (1983), 


18-6-6. Cultural affairs department; powers and duties relating to the 
cultural properties act. 


A. The cultural affairs department is responsible for administering, developing and maintain- 
ing all registered cultural properties in its ownership or custody., _ 

B. Unless other locations are deemed more appropriate by the committee, in consultation with 
the museum of New Mexico, because of the nature of the property involved, the cultural affairs 
department shall be the depository for all collections made under the provisions of the Cultural 
Properties Act [18-6-1 through 18-6-17 NMSA 1978] and shall make available material from such 
collections to museums in and out of the state on the request of the governing bodies of those mu- 
seums when, in the opinion of the department, such use is appropriate and when arrangements 
are made for the safe custodianship and public exhibition of the material in accordance with de- 
partment rules. The museum of New Mexico shall maintain a record of the location of all such 
collections. 


177 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


18-6-7 LIBRARIES, MUSEUMS AND CULTURAL PROPERTIES 18-6-8 


C. The cultural affairs department may seek and accept gifts; donations and grants, subject 
to the provisions of Subsection B of Section 18-6-7 NMSA 1978, to be used to acquire, preserve or 
restore registered cultural properties. 

D. The cultural affairs department may acquire by gift, purchase or, if no other means of acqui- 
sition are available, condemnation any cultural property or interest therein sufficient to preserve 
such property. Cultural properties so acquired shall be administered by the department or other 
appropriate state agencies in accordance with Subsections A and B of this section. 

E. The cultural affairs department may enter into agreements with the committee to provide 
assistance in carrying out the duties of the committee. 


History: 1953 Comp., § 4-27-9, enacted by Laws The 2004 amendment, effective May 19, 2004, in Sub- 
1969, ch. 223, § 6; 1977, ch. 246, § 36; 1980, ch. 151, section A, changed "museum division" to "cultural affairs 


§ 35; 1986, ch. 10, § 3; 2004, ch. 25, § 28. department", 


18-6-7. Historic preservation division; planning; fiscal administration 
and cooperation for purposes of the cultural properties act. 


sap The state historic preservation officer of the historic preservation division of the cultural 
affairs department shall, with the concurrence of the committée, prepare a long-range plan for 
the preservation of cultural properties, including but not limited to the identification, acquisition, 
restoration and protection of historic and cultural properties and the maintenance and expansion 
of statewide historic and prehistoric site data bases. 

B. The historic preservation division shall administer funds that are received, controlled and 
disbursed for the purposes of the Cultural Properties Act [18-6-1 through 18-6-17 NMSA 1978}, 
unless such funds are specifically granted or appropriated to another agency. 

C. Consistent with the Cultural Properties Act, the historic preservation division shall cooper- 
ate in all matters with the committee and other divisions of the cultural affairs department. 


History: 1953 Comp., § 4-27-10, enacted by Laws The 2004 amendment, effective May 19, 2004, in 
1969, ch. 223, § 7; 1977, ch. 246, § 37; 1978, ch. 92, § 2; Subsection A, changed "office of cultural affairs" to "cul- 
1980, ch. 151, § 36; 1983, ch. ees § 18; 1986, ch. 10, § 4; tural affairs department"; and in Subsection B, changed 
2004, ch. 25, § 29. "museum division" to "historic preservation division". 


18-6-8. State historic preservation officer; appointment; qualifications; 
duties. 


A. The “historic preservation division" is created-within the cultural affairs department. 

B. The state historic preservation officer shall be the director of the division and shall be hired 
by the secretary of cultural affairs with the consent of the governor. The position's qualifications 
shall be consistent with but not limited to the following: 

(1) agraduate degree in American history, anthropology, architecture or historic preservation; 

(2) at least five years of professional experience in American history, anthropology, archi- 
tecture or historic preservation or any combination of these; or 

(3) a substantial contribution through research and publication to the body of scholarly 
knowledge in the field of American history, anthropology, architecture or historic preservation or 
any combination of these. 

C. The state historic preservation officer shall administer the Cultural Properties Act [18-10-1 
through 18-10-5 NMSA 1978], including being administrative head of all Cultural Properties Act. 
functions assigned to the historic preservation division by law or executive order. In addition, the 
state historic preservation officer shall coordinate all duties performed by, and cooperate with, the 
committee, the secretary of cultural affairs and any other entities, public or private, involved with 
cultural properties. 

D. The state historic preservation officer, in conjunction with the secretary of cultural affairs: 

(1). shall provide staff to the committee; — 
(2) shall maintain the state register of cultural properties; 
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(3) :may fund historic site surveys and may fund restorations; 

(4) shall administer historic preservation tax benefit programs; 

(5) shall review state undertakings to determine their effect upon significant historic 
properties; 

(6). shall ganas and promulgate rules regulating the use of the division's statewide historic 
and prehistoric site databases and archives, including a fee schedule to cover the reasonable cost 
of using the databases and archives; and _ 

(7) may solicit and receive funds or property, including federal funds and public and pri- 
vate grants, for programs and activities administered by the state historic preservation officer. 

E. Fees collected pursuant to Paragraph (6) of Subsection D of this section shall be used to main- 
tain and administer the division's statewide historic and prehistoric site databases and archives. 


History: 1953 Comp., § 4-27-10.1, enacted by Laws The 2015 amendment, effective July 1, 2015, pro- 
1977, ch. 246, § 38; 1980, ch, 151,.§ 37; 1983, ch. 296, vided for additional duties of the state historic preser- 
§ 19; 2004, ch. 25, § 30; 2015, ch. 19, § 7; 2018, ch. 23, vation officer within the cultural affairs department; in 


§ 2. Paragraph (4) of Subsection D, after the semicolon, de- 

Cross references, — For credit for preservation of cul- leted "and"; in Paragraph (5) of Subsection D, after the 
tural property on individual state income tax return, see semicolon, added "and"; added Paragraph.(6) of Subsec- 
7-2-18.2 NMSA 1978. tion D; added Section E. 

For credit for preservation of cultural property on cor- The 2004 amendment, effective May 19, 2004, in 
porate state income tax return, see 7-2A-8.6 NMSA 1978. Subsection A, changed "cultural affairs officer" to "see- 

The 2018 amendment, effective May 16, 2018, autho- retary of cultural affairs"; in Subsection B, provided for 
rized the state historic preservation officer to solicit and the state historic preservation officer to coordinate with 
receive funds or property, including federal funds and the secretary of cultural affairs; and in Subsection D, 
public and private grants, for programs and activities ad- changed "cultural affairs officer" to."secretary of cultural 
ministered by the state historic preservation officer; and affairs", ‘ 


in Subsection D, added Paragraph D(7). 


18-6-8.1. Review of proposed state undertakings. 


The historic preservation division of the office of cultural affairs shall-periodically furnish cop- 
ies of the official register, or relevant sections of the official register, to state agencies and depart- 
ments and shall periodically advise state agencies and departments of the status of the division's 
program of cultural property identification and registration. The head of any state agency or de- 
partment having direct or indirect jurisdiction over any land or structure modification which may 
affect a registered cultural property shall afford the state historic preservation officer a reasonable 
and timely opportunity to participate in planning such undertaking so as to preserve and protect, 
and to avoid or minimize adverse effects on, registered cultural properties. 


History: 1978 Comp., § 18-6-9.1, enacted by Laws to participate in the environmental improvement divi- 
1986, ch, 10, § 5; recompiled as 1978 Comp., § 18-6-8.1 sion's deliberation whether to license a private discharge 
by Laws 1993, ch. 176, § 12. plan when the license would affect a registered cultural 


property on private land. Although the catchline of this 
ANNOTATIONS section refers to "state undertakings," its text does not 


Registered cultural property on private tad qualify undertakings as "state undertakings." 1987 Op. 
This section enables the state historic preservation officer Att'y Gen. No, 87-64. 


18-6-9. Cultural property; unauthorized excavation, injury or 
destruction; criminal damage to property. 


‘A. Any person who knowingly excavates, injures or destroys cultural property located on state 
land without a permit is guilty of criminal damage to property. 
B. Any person who solicits, employs or counsels another person to excavate, injure or destroy 
cultural property located on state land without a permit is guilty of criminal damage to property. 
C. Whoever commits criminal damage to property pursuant to the provisions of this section 
and the value of the property excavated, injured or destroyed is: 
(1) less than one thousand dollars ($1,000) is guilty of a petty misdemeanor and shall be 
sentenced according to the provisions of Section 31-19-1 NMSA 1978; or 
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(2) one thousand dollars ($1,000) or more is guilty of a fourth degree nae and Smell be 
sentenced according to the provisions of Section 31-18-15 NMSA 1978. 


History: 1978 Comp., § 18-6-9, enacted by Laws ANNOTATIONS 
1993, ch, 176, § 8. 


Repeals and reenactments. — Laws 1993, ch. 176, Law reviews. — For note, "Cultural Properties Act — 


Turley v. State and the New Mexico Cultural Properties 
§ 8 repealed former 18-6-9 NMSA 1978, as amended by ' y jn 
Laws 1977, ch. 246, § 39 and enacted a new section, effec- Act: A Matter of Interpretation", see 13 N.M,L., Rev, 737 
tive June 18, 1993. (1983). 


18-6-9.1. Cultural property; unauthorized appropriation; larceny. ~ 


A. Any person who knowingly appropriates cultural property located on state land without a 
permit is guilty of larceny. 

B. Any person who solicits, employs or counsels another person to appropriate iulPhSed prop- 
erty located on state land without a permit is guilty of larceny. 

C.. Any person who receives;traffics in or sells cultural property appropriated from state land 
without a valid permit is guilty of larceny. 

D. .Whoever commits larceny pursuant to the provisions of this section and the value of the 
property appropriated is: ) 

(1): less than one hundred dollars ($100) is guilty of a petty Hiadebatibr and shall be sen- 
tenced pursuant to the provisions of Section 31-19-1 NMSA 1978; 

(2) over one hundred dollars ($100) but less than two hundred fifty dollars ($250) i is guilty 
of a misdemeanor and shall be sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978; 

(8) two hundred dollars ($200) or more but less than two thousand five hundred ($2, 500) 
is guilty of a fourth degree felony and shall be sentenced pursuant to the provisions of Section 31- 
18-15 NMSA 1978; 

(4) two thousand five Handred alls ($2,500) or more but less than twenty thousand dol- 
lars ($20,000) is guilty of'a third degree felony ‘and shall be sentenced Bek to the provisions 
of Section 31-18-15 NMSA 1978; or 

(5) more than twenty thousand dollars ($20,000) is guilty of a second degree felony and 
shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 


History: 1978 Comp., § 18-6-9.1, enacted by Laws 1986, ch. 10, § 5, relating to the review of proposed state 
1993, ch, 176, § 9% undertakings, as 18-6-8.1 NMSA 1978, effective June 18, 
Recompilations. — Laws 1993, ch. 176, § 12, recom- 1998. 


piles former 18-6-9.1 NMSA 1978, as enacted by Laws 


18-6-9, 2: Cultural property; titatthorized damage or appropriation; 
civil penalties. - 


Any person violating the provisions of the Cultural Properties Act [18-6-1 through 18-6-17 
NMSA 1978] shall be liable for civil damages to the state agency, department, institution or politi- 
cal subdivision having jurisdiction over the cultural property in an amount equal to the cost or, in 
the discretion of the court, in an amount equal to twice the cost of restoration, stabilization and 
interpretation of the cultural property. 


History: 1978 Comp., § 18-6-9,.2, enacted by Laws 
1993, ch. 176, § 10. 
18-6-9.3. Cultural property; forfeiture of instruments. 


Any instrument, vehicle, tool or oe: te used or intended to be used to violate the provisions 
of the Cultural Properties Act [18-6-1 through 18-6-17 NMSA 1978] is subject to forfeiture, and the 
provisions of the Forfeiture Act [31-27-1 through 31-27-8 NMSA 1978] apply to the seizure, forfei-. 
ture and disposal of such property. 
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History: 1978 Comp., § 18-6-9.3, enacted by Laws 
1993, ch. 176, § 11; 2002, ch. 4, § 10. 

The 2002 amendment, effective July 1, 2002, deleted 
the Subsection A designation; deleted the exception at the 
end of former Subsection A and Subsections B through 
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forfeiture of instruments, vehicles, tools or property used 
to violate the provisions of the Cultural Property Act; and 
added at the end of the section "and the provisions of the 
Forfeiture Act apply to the seizure, forfeiture and disposal 
of such property." ' 


F, which contained standards and procedures for the 


18-6-10. Cultural properties on private land. 


A, It is the declared intent of the legislature that field archeology on privately owned lands 
should be discouraged except in accordance with the provisions and spirit of the Cultural Proper- 
ties Act [18-6-1 through 18-6-17 NMSA 1978]; and persons having knowledge of the location of 
archeological sites are encouraged to communicate such information to the committee. 

B. It shall be deemed an act of trespass and a misdemeanor for any person to remove, in- 
jure or destroy registered cultural properties situated on private lands or controlled by a private 
owner without the owner's prior permission. Where the owner of a registered cultural: property 
has submitted his acceptance in writing to the committee's registration of that cultural property, 
the provisions of Section 8 [18-6-9 NMSA 1978] of the Cultural Properties Act shall apply to that 
registered cultural property. 

_ C... Where a cultural property is on private land or is otherwise privately owned and the com- 
mittee determines that such cultural property is worthy of preservation and inclusion on the of- 
ficial register, the committee may recommend the procedure best calculated to insure [ensure] 
preservation. Such procedures may include: 

(1) providing technical assistance to the owner who is oils to restore, preserve and 
maintain the cultural property; 

(2) acquiring the property or an easement or other right therein by gift or purchase; 

(3) advising the county or municipality within which the cultural property is located on 
zoning the property as an historic area or district in accordance with the Historic District Act 
[Chapter 3, Article 22 NMSA 1978]; 

(4) advising the county or municipality within which Re cultural property is located on 
the use of agreements, purchases or the right of eminent domain to obtain control of the cultural 
property in accordance with the Historic District Act; and 

(5). ACCUITIRE the property for the state by use of the right of eminent domain. 


History: 1953 Cbidipl », § 4-27-12, enacted by Laws 
1969, ch. 228, § 9. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


ordinances alttditipline to restrict traditional federal and 
state regulatory authority are preempted by this section 
which allows the state cultural properties review com- 
mittee to acquire lands to ensure preservation of cultural 


Cross references. — For provisions on exercise of property and, thus, such county ordinances are of no con- 
right of eminent domain, see 42A-1-1 NMSA 1978 et seq. sequence. 1994 Op. Att'y Gen. No. 94-01. 
ANNOTATIONS | 


County ordinance cannot limit cultural proper- 
ties review committee's authority. — County land use 


18-6-11. Permit required for excavation of archaeological sites; penalty. 


A.. It is unlawful for a person or. the person's agent or employee to excavate with the use of 
_mechanical earthmoving equipment an archaeological site for the purpose of collecting or remov- 
ing objects of antiquity if the archaeological site is located on private land in this state, unless the 
person has first obtained a permit issued pursuant to the provisions of this section for the excaya- 
tion. As used in this. section, "archaeological site" means a location where there exists material 
evidence of the past life.and culture of human beings in this state but excludes the sites of burial 
of human beings. 

B. Permits for excavation pursuant to Subsection A of this section may be issued by the com- 
mittee upon approval by the state archaeologist and the state historic preservation officer if the 
applicant: ) 
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(1) submits written authorization for the excavation from the owner of the land; 

(2) furnishes satisfactory evidence of being qualified to perform the archaeological excava- 
tion by experience, training and knowledge; 

(3) submits a satisfactory plan of excavation for the archaeological site and states in the 
plan the method by which excavation will be undertaken; and 

(4) agrees in writing, upon the completion of the excavation, to submit a summary report 
to the committee of the excavation, which report shall contain relevant maps, documents, draw- 
ings and photographs, together with a description of the archaeological specimens removed as a 
result of the excavation. Failure to file the summary report shall be grounds for refusing issuance 
of a future permit to the person. 

C. All archaeological specimens collected or removed from the archaeological site as a beoult 
of excavation pursuant to Subsections A and B of this section shall be the property of the person 
owning the land on which the site is located. 

D. Nothing in this section shall be deemed to limit or prohibit the use of the land on which the 
archaeological site is located by the owner of the land or to require the owner to obtain a permit for 
personal excavation on the owner's own land; provided that no transfer of ownership is made with 
the intent of excavating archaeological sites as prohibited in this section; and provided further 
that this exemption does not apply to marked or unmarked burial grounds. 

E. A person convicted of violating the provisions of this section is guilty of a fiiademéator and 
shall be punished by a‘fine not to exceed one thousand dollars ($1,000) and, in accordance with the 
provisions of the Forfeiture Act [Chapter 31, Article 27 NMSA 1978], shall forfeit to the state all 
equipment used in committing the violation for which the person is convicted. 


History: 1953 Comp., § 4-27-12.1, enacted by Laws rev'd on other grounds, 96 N.M. 579, 633 P.2d 687 (1981), 
1977, ch. 75, § 1; 1989, ch. 267, § 2; 2015, ch. 152, § 14. overruled on other grounds by United States Brewers 

The 2015 amendment, effective July 1, 2015, pro- Ass'n.v. Director of N.M, Dep't of ABC, 1983-NMSC-059, 
vided that equipment used in committing a violation of 100 N.M. 216, 668 P.2d 1098, appeal dismissed, 465 US. 
the provisions of this section are subject to forfeiture 1093, 104 S. Ct. 1581, 80 L. Ed. 2d 115 (1984). 
in accordance with the provisions of the Forfeiture Act; Landowner exemption from permit requirement 
in Subsection A, after "unlawful for", deleted "any" and covers landowner's employee or agent. — In exempt- 
added a", after " ‘person or", deleted "his" and added "the ing the landowner from the permit requirement of Sub- 
person’s", after "antiquity", deleted "when" and added section A, Subsection D also allows the landowner to use 
ity after "this section", deleted "an"; in Subsection B, af- an employee or agent to accomplish the task of excava- 
ter "preservation officer", deleted "when" and added "if"; tion without a permit. Turley v. State, 1981-NMSC-081, 
in Subsection D, after "excavation on", deleted "his" and 96 N.M. 579, 633 P.2d 687, overruled on other grounds by 
added "the owner’s"; and in Subsection BK, deleted "Any" United States Brewers Ass'n v. Director of N.M. Dep't of 
and added "A", and after "($1,000) and, in", deleted "addi- ABC, 1983-NMSC-059, 100 N.M, 216, 668 P.2d 1093, ap- 
tion thereto" and added "accordance with the provisions peal dismissed, 465 U.S, 1093, 104 S. Ct. 1581, 80 L. Ed. 
of the Forfeiture Act". 2d 115 (1984). 

Law reviews. — For annual survey of New Mexico law 
ANNOTATIONS relating to property, see 13 N.M.L. Rev. 435 (1983), 

"Archaeological site". — The definition of "archaeolog- For note, "Cultural Properties Act — Turley v, State and 
ical site," in Subsection A, is not void for vagueness. Sore the New Mexico Cultural Properties Act: A Matter of In- 
v. Turley, 1980-NMCA-167, 96 N.M. 592, 633 P.2d 700, __‘terpretation’, see 13'N.M.L, Rev.'787 (1983). 


18-6-11.1. Confidentiality of site location. 


A. Any information in the custody of a public official concerning the location of archaeological 
resources, the preservation of which is in the interest of the state of New Mexico, shall remain con- 
fidential unless the custodian of such information determines that the dissemination of such in- 
formation will further the purposes of the Cultural Properties Act [18-6-1 through 18-6-17 NMSA 
1978], as set forth in Section 18-6-2 isin cas" 1978 and will ‘not create a risk of loss of archaeological 
resources, 

B. As used in Subsection A of this section, "archaeological resources" means a location where 
there exists material evidence of the past life and culture of human beings in this state ishtaate in- 
cludes the sites of burial and habitats of human beings. 


; 


History: 1978 Comp., § 18-6-11.1, enacted by Laws 
1979, ch. 66, § 1. 
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18-6-11.2. Permit required for excavation of unmarked burials; penalty. 


A... Each human burial in the, state interred in any ‘ner ked burial ground is. accorded rim 
protection. of law and shall receive appropriate and respectful treatment and. disposition. 

B. Aperson who knowingly, willfully and intentionally excavates, removes, disturbs or destroys 
any human burial buried, entombed or sepulchered: in any unmarked burial ground in the:state, 
or any person who knowingly, willfully and intentionally procures or employs any other person to 
excavate, remove, disturb or destroy any human burial buried, entombed or sepulchered»in any 
unmarked burial ground in the state, except by authority of a permit issued by the state medical 
investigator or by the committee with the concurrence of the state archaeologist and state historic 
preservation officer, is guilty of a fourth degree felony and shall be punished by a fine not.to exceed 
five thousand dollars ($5,000) or by imprisonment for a definite term of eighteen months or both. 
The offender shall upon conviction forfeit to the state all objects, artifacts and human burials ex- 
cavated or removed from an unmarked burial ground in violation of this section, and any proceeds 
from the sale by the offender of any of the foregoing shall also be forfeited. The provisions of the 
Forfeiture Act [Chapter 31, Article 27 NMSA 1978] shall apply to a forfeiture provided for in this 
section, As'used in this section: 

(1). "unmarked burial ground" means a ican Nah where there exists a burial of any hu- 
man being that is not visibly marked on the surface of the ground in any manner traditionally or, 
customarilyused for marking burials and includes any funerary object, material object or artifact 
associated with the burial; and 

(2) "human burial" means a human body or human skeletal remains and ioaludis any 
_ funerary object, material object or artifact, buried, entombed or sepulchered with that human hedy 
or skeletal remains. 

C. Any person who discovers a Hata burial in any; unmarked burial ried shall cease any 
activity that may disturb that burial or any object or artifact associated with that burial and shall 
notify the local law enforcement agency having jurisdiction in the area. The local law enforcement 
agency shall notify the state medical investigator and the state historic preservation officer. 

D. The state medical investigator may, consistent with the statutes governing medical inves- 
tigations, have authority over or take possession of any human burial discovered in the state, in 
which case the provisions of Subsections E and F of this section shall not apply. 

E. Permits’for excavation of a human burial discovered in an unmarked burial ground shall’ be 
issued by the committee within sixty days of receipt of application when the applicant: 

(1) submits written authorization for that excavation from the owner of the land on which 
the human burial is located or the applicant is the owner of the land; 

(2) demonstrates appropriate efforts to determine the age of the human burial and to 
identify and consult with any living person who may be related to the human burial interred in 
the unmarked burial ground; 

(3) complies with permit procedures and requirements established by regulations autho- 
rized in this section to ensure the complete removal of the human burial and the collection of all 
pertinent scientific information in accordance with proper archaeological methods; and 

(4) provides for the lawful disposition or reinterment of the human burial either in the 
original or another appropriate location and of any objects or artifacts associated with that human 
burial, consistent with regulations issued by the state historic preservation officer, except that the 
committee shall not require, as a condition of issuance of a permit, reinterment or disposition, any. 
action that unduly interferes with the owner's use of the land. 

’F. Permits for the excavation of any human burial discovered in the course of construction or 
other land modification may be issued by the committee with the concurrence of the state archae- 
ologist and the state historic preservation officer on an annual basis to professional archaeological 
consultants or organizations. | 

G. Except when the committee requires as a condition of the permit that any object or artifact 
associated with a human burial be reinterred or disposed of with that burial, that object or artifact 
shall be the property of the person owning the land on which that burial is located. 

H. Any object or artifact and any human burial excavated or removed from an unmarked burial 
ground in violation of this section shall be forfeited to the state and shall be lawfully disposed of 
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or reinterred in accordance with regulations:issued by the state historic preservation officer; pro- 
vided that no object or artifact so forfeited shall ever be sold by the state; and provided further 
that any object or artifact removed from the land without the owner's consent and in violation of 
this section shall be returned to the lawful owner consistent with Subsection G of this section. 

I. The state historic preservation officer shall issue regulations with — concurrence of the 
state medical investigator for the eo apaaiay’ “ile of this section. 


History: 1978 Comp., § 18-6-11.2, enacted by Laws of the Forfeiture Act shall apply to a forfeiture provided 


1989, ch. 267, § 1; 2015, ch. 152, § 15. for in this section."; and in Paragraph (1) of Subsection B, 

The 2015 amendmént, effective July 1, 2015, provided _ after "exists a burial", deleted "or burials", after "human 
that the provisions of thie Forfeiture Act ‘apply to forfei- being", deleted "which" and added "that", and after "with 
tures provided for in this section; in Subsection B, after the burial", deleted "or burials". 


"foregoing shall also be forfeited.", added "The provisions 


18-6-12. Emergency classification pending investigation. 


A cultural property which the committee thinks may be worthy of preservation may be included 
on the official register on a temporary basis for not more than one year, during which time the 
committee shall investigate the property and make a determination as to whether it may be per- 
manently placed on the official register. If the cultural property is on private land, the temporary 
classification shall not be considered a taking of private property, but the owner may receive a fair 
rental value for the part of the land affected if the temporary classification unduly interferes with 
the owner's normal use of the land. The owner shall'be immediately notified of the committee's 
determination. If at the expiration of one year from the time the temporary classification was im- 
posed the owner has not been notified of any committee action, the temporary classification shall 
lapse, and it shall not be renewed for iis cht 


History: 1953 Comp., § 4-27-13, enacted by Laws 
1969, ch. 223, § 10. 


18-6-13. Repealed. 


Repeals. — Laws 1984, ch. 34, § 4 repealed 18-6-13 provisions relating to tax credits for preservation of cul- 
NMSA 1978, as enacted by Laws 1969, ch. 223, § 11, relat- tural properties on state income tax returns, see 7-2-18.2 
ing to tax exemption of cultural properties from certain and 7-2A-8.6 NMSA 1978. 


property taxes, effective February 16, 1984. For present 


18-6-14. State historian. 


The state historian at the state records center is designated as "state historian" for purposes of 
the Cultural Properties Act [18-6-1 cep 18-6-17 NMSA 1978]. 


History: 1953 Comp., § 4-27-15, enacted by Laws section, as it read prior to the 1981 amendment, designat- 


1969, ch. 228, § 12; 1981, ch. 48, § 1. ing the deputy for archives for the state records center as 
ANNOTATIONS : the state historian. 1980 Op. Att'y Gen; No. 80-25. 


Legislature implicitly recognized existence of 
position of deputy for archives when it enacted this 


18-6-15. State archaeologist. 


The state archaeologist in the cultural affairs department is designated as "state archaeologist" 
for the purposes of the Cultural Properties Act [18-6-1 through 18-6-17 NMSA 1978]. The state ar- 
chaeologist shall be professionally recognized in the discipline of archaeology, shall have achieved 
recognition for accomplishments in his field in the American southwest and shall have a special- 
ized knowledge of New Mexico. . 
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History: 1953 Comp., § 4-27-16, enacted by Laws The 2004 amendment, effective May 19, 2004, 
1969, ch, 223, § 13; 1986, ch. 10, § 6; 2004, ch. 25, § 31. changed "office of cultural affairs" to "cultural affairs de- 
partment". 


18-6-16. Preparation and sale of cultural properties publications; 
revolving fund; report. 


The historic preservation division shall encourage and promote publications relating to cultural 
properties that have been prepared pursuant to the Cultural Properties Act [18-6-1 through 18- 
6-17 NMSA 1978]. The historic preservation division may prepare or contract for the prepara- 
tion of such publications on the condition that it receives from the sale of the publications the 
amount expended plus interest on that amount compounded annually at the prime lending rate 
quoted in the Wall Street Journal on the effective date of the contract until the expended amount 
is reimbursed in full to the division. All receipts from such sales shall go into a special revolving 
fund, which is hereby established. The historic preservation division shall adopt rules establishing 
guidelines and fiscal controls over the use of the revolving fund. 


History: 1953 Comp., § 4-27-17, enacted by Laws to the" in the first sentence, substituted "historic preser- 
1978, ch. 53, § 1; 1980, ch. 151, § 38; 19838, ch. 296, § 20; vation division" for "committee" in the second sentence, 
1994, ch. 70, § 1; 2004, ch, 25, § 32. substituted the language beginning "interest on that" for 

Repeals and reenactments. — Laws 1978, ch. 538, § 1, "ten percent” at the end of the second sentence, deleted 
repealed former 4-27-17, 1953 Comp., relating to prepara- "and shall annually report to the legislative finance com- 
tion and sale of cultural properties publications, revolving mittee on or before June 30 the fund's receipts, disburse- 
fund and report, and enacted a new 4-27-17, 1953 Comp. ments and unencumbered balance, together with a de- 

The 2004 amendment, effective May 19, 2004, deleted tailed statement of the expenditures" from the end of the 
the reference to the office of cultural affairs. last sentence, and made a minor stylistic change. 


The 1994 amendment, effective May 18, 1994, deleted 
"duties of the committee under the" following "pursuant 


18-6-17. Designation of state historic sites; reservation of lands for 
historic site care and management. 


The governor is authorized, upon the recommendation of the committee and the board of regents 
of the museum of New Mexico, to declare by public proclamation that any cultural property situ- 
ated on lands owned or controlled by the state shall be a state historic site and may reserve as 
a part thereof such parcels of land as may be necessary for the proper care and management of 
the cultural property to be protected. In the case of proposed state historic sites situated on state 
trust lands, the federal laws granting same shall be complied with. Any such historic site shall be 
administered by the state historic sites division of the cultural affairs department in aceordance 
with the provisions of Section 18-6-6 NMSA 1978. 


History: 1953 Comp., § 4-27-18, enacted by Laws and added "historic site"; deleted "monument" and added 
1973, ch. 16, § 1; 1977, ch. 246, § 41; 1980, ch. 151, § 39; "historic site" throughout the section; in the third sen- 
1986, ch. 10, § 7; 2013, ch. 67, § 5. tence, after "administered by the", deleted "museum" and 

The 2018 amendment, effective June 14, 2018, re- added "state historic sites"; and after "division of the", 
named state monuments as historic sites; in the title of changed "office of cultural affairs" to "cultural affairs de- 
the section, after "state", deleted "monuments" and added partment". e 


"historic sites" and after "lands for", deleted "monument" 


18-6-18. Short title... 


This act [18-6-18 through 18-6-23 NMSA 1978] may be cited as the "Historic Preservation 
Loan Act", 


History: Laws 1987, ch. 7, § 1. 
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18-6-19. Purpose. 


The purpose of the i ctorie, Preservation Loan Act [18-6-18 through 18-6-23 N MSA 1978] is to 
provide owners of registered cultural properties in New Mexico with low-cost financial assistance 
in the restoration, rehabilitation and repair of properties listed in the state register of cultural 
properties or national register of historic places, which are a part of the state's heritage and which 
contribute substantially to the state's economic well being and to a sound and proper balance 
between preservation and development, through the creation of a self-sustaining revolving loan 
program to rehabilitate, repair and restore historic properties. 


History: Laws 1987, ch. 7, § 2. 


18-6-20. Definitions. 


As used in the Historic Preservation Loan Act [18-6-18 through 18+6-23 NMSA 1978}: 

A. "committee" means the cultural properties review committee; 

B. "division" means the historic preservation division of the cultural affairs department; 

C.. "fund" means the historic preservation loan fund; 

D. "property owner" means the sole owner, joint owner, owner in partnership or aad pes 
owner of a registered cultural property. As used in this subsection, the term "property. owner" in- 
cludes the owner of a leaseholdinterest in a registered cultural property, if the term of the lease is 
not less than nineteen years; and 

E...."registered cultural property" means a site, structure, building or object entered in she 
state register of cultural properties or the national register of historic places or both. 


History: Laws 1987, ch. 7, § 3; 2004, ch. 25, § 33. The 2004 amendment, effective May 19, 2004, in Sub- 
section B, changed "office of cultural affairs" to "cultural 
affairs department", 


18-6-21. Fund created; administration. 


A. There is created in the state treasury a revolving loan fund which shall be known as the 
"historic preservation loan fund". The division shall administer the fund and may make loans from 
the fund in accordance with the Historic Preservation Loan Act [18-6-18 through 18-6-23:\NMSA — 
1978]. 

B.. The division shall deposit i in the fund all receipts from the repayment of loans SF pursu- 
ant to the Historic Preservation Loan Act. 

C. The division may deposit in the fund any private funds made available for the purposes of 
the Historic Preservation Loan Act and any federal funds made available for the purpose of mak- 
ing grants or loans to owners of registered historic properties, Such funds may be used by the divi- 
sion to make or to subsidize loans made pursuant to'the Historic Preservation Loan Act. 


History: Laws 1987, ch. 7, § 4. 


18-6-22. Loan program; duties of division and committee. 


A. The division shall establish a program to make direct loans or loan'subsidies and a program 
to contract with one or more lending institutions for deposits to be used for the purpose of making 
or subsidizing loans to owners of registered cultural properties for the restoration, rehabilita- 
tion or repair of those properties in accordance with the Historic Preservation Loan Act [18-6-18 
through 18-6-23 NMSA 1978]. | . 

B. The division shall adopt rules and regulations to govern the application procedure and re- 
quirements for making or subsidizing loans under the Historic Preservation Loan Act. 

C. The division shall adopt rules and regulations to govern the deposits with lending institu- 
tions for making or subsidizing loans under the Historic Preservation Loan Act. 
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D.. The division and committee in cooperation shall adopt. a system for the priority ranking of 
historic preservation projects, both eligible and ineligible for federal funding assistance, for which 
loan or loan subsidy applications have been received by the division: The system shall be based 
on factors including geographic distribution of recipient projects, severity of deterioration of the 
registered property; the degree of architectural and construction detail in the loan application 
demonstrating the feasibility of the proposed restoration, rehabilitation or repair of the registered 
cultural property and availability of other funding for the project. All loans or loan subsidies from 
the fund shall be granted pursuant to this system and the system shall be reviewed annually by 
the division and committee. 

E. The committee and division shall monitor the fund and shall prepare an annual report to 
the governor and the legislature detailing the operations of the fund. 

F. The division has the authority necessary and appropriate for the exercise of the powers and 
nee conferred by the Historic Preservation Loan Act. 


Histoty: Laws 1987, ch. % § 5. 


18-6-23. Loans; criteria. 


A. Loans or loan subsidies from the fund shall be made only to property owners who: 

(1)... agree to repay the loan and to maintain the registered cultural property as restored, 
rehabilitated or repaired for a specified period but in no case less than seven years; 

(2) agree to maintain complete and proper financial records regarding the registered cul- 
tural property and to make these available to the division on request; 

(3).,.agree.to complete the proposed rehabilitation, repair or restoration work on the regis- 
tered cultural property within two years'from the date of project loan approval by the division; and 

(4) provide sufficient collateral security interest in the registered cultural property to the 
state of New Mexico in accordance with rules and regulations established by the committee and 
division. 

B. A loan shall be made for a period not to exceed five years with interest on the unpaid bal- 
ance at a rate not greater than the yield at the time of loan approval on United States treasury 
bills with a maturity of 365 days plus three and one-half percent. A loan shall be repaid by the 
property owner in equal installments not less often than annually with the first installment due 
within one year of the date the loan is issued. 

C. Loans shall be made only for eligible costs. Eligible costs include architectural, engineering 
and planning costs, inspection of work in progress, contracted restoration, rehabilitation and re- 
pair costs and costs necessary to meet code requirements. Eligible costs shall not include costs of 
land acquisition, legal costs or fiscal agents’ fees. 


History: Laws 1987, ch. 7, $6. | use Severability clauses. — Laws 1987, ch. 7, § 7 provided 
_ for'the severability of the actif any part or application 
thereof is held invalid. 


18-6-24. Short title. 
This act [18-6-24 through 18-6-27 NMSA 1978] may be cited as the "Reburial Grounds Act". 


" ~ History: Laws 2007, ch. 299, § 1 and Laws 2007, June 15, 2007. The section was set out as enacted by Laws 
ch. 300, § 1. 2007, ch. 300, § 1. See 12-1-8 NMSA 1978. 

Compiler’s notes. — Laws 2007, ch. 299, § 1 and Laws 
2007, ch. 300, § 1 enacted identical sections, effective 


18-6-25. Definitions. 


As used in the Reburial Grounds Act [18-6-24 through 18-6-27 NMSA 1978): 
A. "department" means the cultural affairs department; 
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B. "descendant group" means persons demonstrably related to the remains by consanguin- 
ity, family affiliation, clan or direct historical association and includes a Native American nation, 
band, tribe or pueblo in New Mexico; . 

C. "funerary object" means an object or artifact naworiatad witha human burial; 

D. "reburial grounds" means state or federal land set aside pursuant to the Reburial Grounds 
Act that secures and preserves unmarked graves for remains not claimed by a descendant group; 

BE. "remains" means a human body, skeletal remains or mummified remains discovered during 
construction and other projects or exposed through erosion, excavation or accident or other means 
on state, federal and private lands and includes a funerary object or artifact associated with the 
" remains; and 

F. "state land" means property owned, controlled or operated by a mans aE agency, institu- 
tion or political subdivision of the state. | 


History: Laws 2007, ch. 299, § 2 and Laws 2007, ch. June 15, 2007. The section was set out as enacted by Laws 

300, § 2. 2007, ch. 300, § 2, See 12-1-8. NMSA 1978... 
Compiler’s notes. — Laws 2007, ch. 299, § 2 and Laws 

2007, ch. 800, § 2 enacted identical sections, effective 


18-6-26. Remains designated for reburial. 


Except as otherwise designated by the department, remains shall be reburied in the reburial 
grounds unless a descendant group that demonstrates a eles} to the remains requests 
ides ge 


History: Laws 2007, ch. 299, § 3 and Laws 2007, ch. June 15, 2007. The section was set out as enacted by Laws 
800, § 3. 2007, ch. 8300, § 8. See 12-1-8 NMSA 1978. 
Compiler’ s notes. — Laws 2007, ch. 299, § 3 and Laws 
2007, ch. 800, § 3 enacted identical sections, effective 


18-6-27. Designation of reburial grounds site. 


The department shall facilitate the designation of state or federal land for reburial,of unmarked 
remains not claimed by a descendant group and shall: 

A. by September 1, 2007, organize a working group that includes ronteseniahiven of the depart- 
ment, the Indian affairs department and the tribal-state workgroup on repatriation and sacred 
places to: 

(1) recommend rules for the acquisition of remains and the maintenance and preservation 
of the reburial grounds; 

(2) distinguish between remains that can be reburied and remains that cannot; and 

(3) establish procedures and priorities for reburying remains held in state collections; . 

B. by December 30, 2008, promulgate rules for: 

(1) platting remains placed in the reburial grounds and ensuring that the information is 
confidential pursuant to Section 18-6-11.1 NMSA 1978; 

(2) accepting and acquiring remains and coordinating activities’with the state historic 
preservation officer; } , 

(3) preserving the natural environment of the reburial grounds; 

(4) distinguishing between remains that can be reburied and those that cannot; 

(5) working with descendant groups that request access to the reburial grounds fos cer- 
emonies; and 

(6) providing for security and confidentiality of the site; and 

C. by July 1, 2009: 

(1) accept the first remains for reburial, including remains currently at the museum of 
New Mexico, the museum of Indian arts and culture and the department; 

(2) begin platting the reburial grounds so that reburied remains are not disturbed “sf later 
burials and_.so that the plat is confidential pursuant to Section 18-6- 11. 1 NMSA 1978; and 

(3) provide security for the reburial grounds. 
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History: Laws 2007, ch. 299, § 4 and Laws 2007, Compiler’s notes. — Laws)2007, ch. 299, § 4:and Laws 
ch. 300, § 4. , 2007, ch. 300, § 4 enacted identical sections, effective 
Cross references. — For the department referred to June 15, 2007. The section was set out as enacted by Laws 


in this section, see the cultural affairs department, 18-6-6 2007, ch. 300, § 4. See 12-1-8 NMSA 1978. 
NMSA, 1978, i 


ARTICLE 6A 
Cultural Properties Protection 
Sec. Sec. 
18-6A-1. Short title. . 18-6A-4. Administration; regulatory authority. 
18-6A-2. Definitions. 18-6A-5. Professional surveys. 


18-6A-3. Fund; created; purpose. 18-6A-6. Joint powers agreements. 


Chapter 18, Article 6A NMSA 1978 may be cited as the "Cultural Properties Protection Act’, 


_ History: Laws 1998, ch. 176, § 1; 2004, ch. 25 , § 34. The 2004 amendment, effective May 19, 2004, pro- 
vided that the Cultural Properties Protection Act be cited 
as "Chapter 18, Article 6A". 


18-6A-2. Devihitions. 


As used in the Cultural Properties Protection Act: 

A. "committee" means the cultural properties review committee; 

B. "cultural property" means a structure, place, site or object having historic, archaeologi- 
cal, scientific, architectural or other cultural significance; 

C, "division" means the historic preservation division of the cultural affairs Gapantenent, 

D. "fund" means the cultural properties restoration fund; 

E. "interpretation" means ‘the inventory, registration, mapping and analysis of cultural 
properties and public educational programs designed to prevent the loss of cultural properties; 

F. "officer" means the state historic preservation officer; . 

G. "preservation" means sustaining the existing form, integrity and material of a cultural 
property or the existing form and vegetative cover of a cultural property and may include Be Seg 
tive maintenance or stabilization where necessary in the case of archaeological sites; 

H. "professional survey" means an archaeological or architectural survey; 

I. "protection" means safeguarding the physical condition or environment of a ooltered prop- 
erty from deterioration or damage caused by weather or other natural, animal or human intrusions; 

J. "restoration" means recovering the general historic appearance of a cultural property or 
the form and details of an object or structure by removing incompatible natural or human-caused 
accretions and replacing missing elements as appropriate; 

K. "stabilization" means reestablishing the structural stability or weather resistant condi- 
tion of a cultural property or arresting deterioration that may lead to structural failure; 

L. "state agency" means a department, agency, institution or political subdivision of the 
state; and ) 

M. "state land" means property owned, controlled or operated by a state agency. 


History: Laws 19938, ch. 176, § 2; 2004, ch. 25, § 35. The 2004 amendment, effective May 19, 2004, in Sub- 
section C, changed "office of cultural affairs" to "cultural 
affairs department”. 


18-6A-3. Fund; created; purpose. 


A. The "cultural properties restoration fund" is created in the state treasury. The fund may 
receive money appropriated by the legislature or gifts, grants, bequests or payments for services 
rendered by the division from any public or private source. All money appropriated to the fund 
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or accruing to the fund as a result of gifts, grants, bequests, payments for services rendered, in- 
vestment of the fund or from any other source shall not be transferred to another fund but shall 
remain in the fund to be encumbered and disbursed according to the provisions of the Cultural 
Properties Protection Act. Money in the fund shall not revert to the general fund or to any other 
fund from which money was appropriated. 

B. Money in the fund shall be used solely for the purpose of providing grants for interpretation, 
restoration, preservation, stabilization and protection of cultural property that is state property. 

C. Disbursements from the fund shall be made only upon warrants drawn by the secretary of 
finance and administration pursuant to vouchers signed by the officer. 


History: Laws 1998, ch. 176, § 3. 


18-6A-4. Administration; regulatory authority. 


A. The officer shall administer the provisions of the Cultural Properties Protection Act and 
shall adopt rules, regulations and criteria for reviewing and awarding grants as necessary to carry 
out the provisions of that act. 

B. Rules and regulations shall include: 

(1) the method to be used to determine the eligibility of a state agency to receive grants 
from the fund; 

(2) a procedure for application, approval and rejection of grant proposals; 

(3) arequirement that an interpretation, restoration, preservation, stabilization or protec- 
tion project be undertaken in accordance with specifications approved by the officer; and 

(4) a requirement that a cultural property assisted by a grant be preserved and protected 
for a specified period of time, but in no case less than ten years. 

C. Criteria for reviewing and awarding grants shall include the: 

(1) degree of physical damage or deterioration of the cultural property; 

(2) special status of the cultural property, including whether the property ‘is listed ona 
national, state or local register of historic places; and 

(3) suitability of the cultural property for interprebatioh : 

D, At least annually, the officer, in consultation with the committee and with the approval of 
the officials having jurisdiction over cultural properties being considered, shall select: 

(1) cultural properties to be restored, preserved, stabilized’and protected; and 
(2) programs for interpretation. 

E. The officer may contract with state agencies, architectural and engineering firms, private 
nonprofit organizations or individuals for interpretation, restoration, preservation, stabilization 
and protection. 


History: Laws 1998, ch. 176, § 4. 


18-6A-5. Professional surveys. 


The officer shall, in cooperation with the heads of state agencies, establish a system of professional 
surveys of cultural properties on state lands. State agencies shall cooperate with the officer and 
exercise due caution to ensure that cultural properties are not inadvertently damaged or destroyed. 


History: Laws 1998, ch. 176, § 5. 


18-6A-6. Joint powers agreements. 


As authorized by the Joint Powers Agreements Act [11-1-1 NMSA 1978], any state agency may 
enter into a joint powers agreement with the division to effect the purposes of the Cultural Proper- 
ties Protection Act, 


History: Laws 1998, ch. 176, § 6. 
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18-7-1 MUSEUM OF SPACE HISTORY 18-7-3 


ARTICLE 7 


Museum of Space History 


Sec. wae Sec. . 
18-7-1._ Museum of space history division; creation: 18-7-3.1. Museum admission policy. 
18-7-2. New Mexico museum of space history commission. 18-7-4, Museum of space history director; appointment; 
18-7-3, New Mexico museum of space history commis- qualifications. 
sion; powers and duties. ; 18-7-5. Museum of space history director duties. 


18-7-1. Museum of space history division; creation. 


The "museum of space history division" is created within the cultural affairs department. The 
principal facility of the division is the "museum of space history" located in Alamogordo. The site 
shall be held in the name of the state, . | 


History: 1953 Comp., § 73-46-1, enacted by Laws The 2004 amendment, effective May 19, 2004, 
1978, ch. 72, § 1; 1980, ch. 151, § 40; 1987, ch. 313, § 1; . changed "office of cultural affairs" to "cultural affairs de- 
2001, ch. 275, § 2; 2001, ch. 278, § 2; 2004, ch. 25, § 36. partment" and designated Alamogordo as the location of 

Repeals and reenactments. — Laws 1978, Chap- the museum of space history, 
ter 72 repealed 73-46-1 to 73-46-3, 1953 Comp. (former The 2001 amendment, effective June 15, 2001, substi- 
18-7-1 to 18-7-4 NMSA 1978), relating to the interna- tuted "museum of space history division" for "space center 
tional space hall of fame, effective March 31, 1978, and division" in the section heading and within the section. 


enacted new §§ 73-46-1 to 73-46-3, 1953 Comp. 

Cross references. — For special recreation and mu- 
seum privileges for veterans and their immediate families 
on Veteran's Day, see 28-13A-1 NMSA 1978. 


18-7-2. New Mexico museum of space history commission. 


There is created. the "New Mexico museum of space history commission" consisting of eleven 
members appointed by the governor. Membership shall be composed of geographically diverse 
residents of the state that are proficient in the scientific study of space, museums or other rel- 
evant subject areas, Three members shall be appointed to the commission for.a term ending 
December 31, 1974, four members shall be appointed to the commission for a term ending Decem- 
ber 31, 1975 and four members shall be appointed to the commission for ‘a term ending Decem- 
ber 31, 1976. Thereafter, members of the commission shall be appointed for terms of three years 
or less in such manner that the staggered expiration date is maintained. Necessary officers shall 
be elected by the commission. The commission members shall be reimbursed for their necessary 
and actual mileage and per diem expenses as provided in the Per Diem and Mileage Act [10-8-1 
through 10-8-8 NMSA 1978]. 


History: 1953 Comp., § 73-46-2, enacted by Laws planning and development districts." and added "Mem- 
1978, ch. 72, § 2; 1987, ch. 313, § 2; 2001, ch. 275, § 3; bership shall be composed of geographically diverse resi- 
2001, ch, 278, § 3; 2019, ch. 78, § 1. dents of the state that are proficient in the scientific study 

Repeals and reenactments. — Laws 1978, Chap- of space, museums or other relevant subject areas.". 
ter 72 repealed 73-46-1 to 73-46-3, 1953 Comp. (former 18- The 2001 amendment, effective June 15, 2001, substi- 
7-1 to 18-7-4 NMSA 1978), relating to the international tuted "New Mexico museum of space history commission", 
space hall of fame, effective March 31, 1978, and enacted for "space center commission" in the catchline and within 
new §§ 73-46-1 to 73-46-3, 1953 Comp. the section, 

The 2019 amendment, effective June 14, 2019, re- Laws 2001, ch. 275, § 3, effective June 15, 2001, enacted 
vised the eligibility requirements for members of the New identical amendments to this section. The section was set 
Mexico» museum of space history commission; deleted  . © out as amended by Laws 2001, ch. 278, § 3. See 12-1-8 
"Four members of the commission shall be appointed at NMSA 1978. 


large and one member shall be appointed from each of the 


18-7- 3. New Mexico museum of space history commission; powers and 
duties. 


The New Mexico museum of space history commission shall: 
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18-7-3.1 LIBRARIES, MUSEUMS AND CULTURAL PROPERTIES 18-7-4 

A. establish museum of space history policy and determine the mission and direct the develop- 
ment of the museum subject to the approval of the secretary of cultural affairs; 

B. hold title to all property for museum use; 

C. exercise trusteeship over the collections of the museum; 

D. acquire objects relating to the history of rocketry, space flight, astronomy and related fields 
of interest to the public and real enipeay: for museum use or benefit by purchase, eeeense and 
bequest; 

E. solicit funds for the purpose of developing, restoring and equipping the museum and its 
property and for the purchase of objects and works of art for its collections and for the develop- 
ment of exhibits and other public programs; 

F. adopt rules as appropriate governing: iV é 

(1) the loan of objects and exhibits to qualified institutions and agencies aan the purpose of 
exhibition; 

(2) gifts, donations or loans of exhibit or collection materials for the museum; 

(8) the licensure of the museum's intellectual property; and 

(4) other matters necessary to carry out the provisions of Chapter 18, Article 7 NMSA 1978; 

G. enter into leases with public or private organizations or agencies for the use of museum — 
premises or facilities for periods of time that exceed forty-five days; 

H. cooperate with other agencies and political subdivisions of state, tribal we fedéral govern- 
ments and private organizations and individuals to the extent necessary to establish and main- 
tain the museum and its programs; 

I. subject to other provisions of law and excepting temporary statewide initiatives of the secre- 
tary of cultural affairs, impose admission fees to the museum facilities and programs; and 

J. review annually the performance of the director and report its findings to the secretary of 
cultural affairs. 


The 2004 amendment, effective May 19, 2004, 
deleted the reference to the office of cultural affairs, de- 


History: 19538 Comp., § 73-46-3, enacted by Laws 
1978, ch. 72, § 3; 1980, ch. 151, § 41; 1987, ch. 313, § 3; 


1989, ch. 75, § 1; 1991, ch. 242, § 5; 2001, ch. 275, § 4; 
2001, ch. 278, § 4; 2004, ch; 25, §. 87; 1978 Comp., § 18- 
7-3, repealed and reenacted by Laws 2015, ch. 19, § 8. 

Repeals and reenactments. — Laws 1978, Chap- 
ter 72 repealed 73-46-1 to 73-46-3, 1953 Comp. (former 18- 
7-1 to 18-7-4 NMSA 1978), relating to the international 
space hall of fame, effective March 31, 1978, and enacted a 
new 73-46-3, 1953 Comp. 

Laws 2015, ch. 19, § 8 repealed and reenacted 18-7-3 
NMSA 1978, effective July-1, 2015: 


18-7-3.1. Museum admission policy. 


leted the duty of the commission to establish general op- 
erations policies for the museum’ and made other minor 
revisions, 

The 2001 amendment, effective June 15, 2001, sub- 
stituted "museum of space history" for "space center" 
throughout the section, 

The 1991 amendment, effective June 14, 1991; added 
Subsection M and made a related stylistic change. . . 


The commission shall establish a policy to permit New Mexico residents age sixty years and 
above to enter all publicly accessible exhibit and program areas, except special exhibits and pro- 
grams where commissions or royalties are paid by contract, free of charge every Wednesday that is 


not a holiday that the museum is open 


History: 1978 Comp., § 18-7-3.1, enacted by Laws 
1991, ch. 242, § 6. . 


18-7-4; Museum of space history director; appointment; qualifications. 


A. Subject to the authority of the secretary of cultural affairs, the administrative and executive 
officer of the museum sf space history division and the museum of space meee is the gee ta 


of the division. 


B. The director shall meet the following minimum qualifications: 


and 


(1) hold a bachelor's or higher degree in a discipline related to the functions of the division; 
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18-7-5 ‘ ch MUSEUM OF SPACE HISTORY 18-7-5 


(2) have significant experience in the management and operation of an organization simi- 
lar to the division. ; | 
C. The director of the museuny of space history division shall be appointed by the secretary of 
cultural affairs with the approval of the governor from a list of qualified candidates provided by 
the museum of space history commission. 


History: 1953 Comp., § 73-46-4, enacted by Laws C, after "shall be", deleted "hired" and added "appointed", 


1978, ch. 72, § 4; 1980, ch. 151, § 42; 1987, ch. 313, § 4; and after "cultural affairs", added "with the approval of 
2001, ch. 275, § 5; 2001, ch. 278, § 5;'2004, ch. 25, § 38; the governor from a list of qualified candidates provided 
2015, ch. 19, § 9. by the museum of space history commission." 

The 2015 amendment, effective July 1, 2015, pro- The 2004 amendment, effective May 19, 2004, pro- 
vided for qualifications for the director of the museum of vided for the hiring and removal of the director of the 
space history; in the catchline, added "Museum of space museum by the secretary of cultural affairs instead of the 
history", and after "director", deleted "employment" and museum of space history commission. 
added "appointment; qualifications"; added Subsections A The 2001 amendment, effective June 15, 2001, sub- 
and B and redesignated the previously undesignated first stituted "museum of space history" for "space center" 
paragraph of the section as Subsection C; in Subsection throughout the section, 


18-7-5.. Museum of space history director duties. 


Consistent with the policies of the secretary of cultural affairs and the New: Mexico»museum of 
space history commission, the director of the museum of space history: 
A. may: 

(1) solicit and receive funds or property, including federal funds and public and private 
grants, for the development of the museum, its collections and its programs; 

»(2) as authorized by the secretary, enter into contracts related to the programs and opera- 
tions of the museum, including services related. to the location, acquisition, preservation, restora- 
tion, salvage or development of culturally related sites, structures :or objects in the state} 

(3) as authorized by the commission, lend collections or materials to qualified persons for 
purposes of exhibition and study and borrow collections or materials from other persons for like 
purposes; 

(4) conduct facilities rentals for forty-five days or less and such retail sales as appropriate 
for the operation of the museum; and 

(5) publish journals, books, reports and.other materials as appropriate to the operation of 
the museum; and 

B.. shall; . 

(1) administer and pepe iN museum in 1 accordance with applicable statutes and rules; 

(2) develop exhibits and. programs of an educational nature for the benefit of the public 
and in particular the students of the state; . 

(3) recommend acquisitions to the commission, by donation or other means, of collections 
and related materials appropriate to the mission of the museum; 

(4). direct research, preservation and conservation as is appropriate: to render the collec- 
tions beneficial to the public; 

(5) cooperate with educational institutions and other agencies and political subdivisions 
of state, tribal and federal governments to establish, maintain and extend the programs of the 
museum; 

(6) employ fo Dicanaea personnel necessary for the operation of the 1 museum in accor- 
dance with the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]; 

»1(7)* propose budgets for operations'and capital improvements; 

(8) collect admission fees as determined by the commission; and 

(9) perform such other: appropriate duties as may be delegated by the commission, the 
secretary of cultural affairs or the i iter 2 or as may be provided by law. 


‘History: Laws 2015, ch. 19,§10. 0: u ; - Effective dates. — Laws 2015, ch. 19, §. 20:made Laws 
a 10 mottarod 2015, ch. 19, §.10, effective July 1, 2015. 


‘ 
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18-8-1 LIBRARIES, MUSEUMS AND CULTURAL PROPERTIES 18-8-4 


ARTICLE 8 


Prehistoric and Historic Sites Preservation 


Sec. Sec. 

18-8-1. Short title. 18-8-6. No power of eminent domain. 

18-8-2. Purpose. 18-8-7. Preservation of significant prehistoric or histgnie 
18-8-3,,, Definitions. rr sites. ; ‘ 

18-8-4. Administration; cost sharing formula; limitations, 18-8-8. Regulation. 

18-8-5 


. Management. 


18-8-1. Short title. 


This act [18-8-1 through 18-8-8 NMSA 1978] may be cited as the New Mexico PHBHIRtAG and 
Historic Sites Preservation Act". 


History: Laws 1989, ch. 13, § 1. A Case Study of the Paseo Del Norte Extension," see 47 
Nat. Re J. 969 (2007), 
ANNOTATIONS oer? aang se 


Law reviews. — For student article, "The Efficacy of 
State Law in Protecting Native American Sacred Places; 


18-8-2. Purpose. 


The purpose of the New Mexico Prehistoric and Historic Sites Preservation Act is the acquisi- 
tion, stabilization, restoration or protection of significant So lame and historic sites by the state 
of New Mexico and corporations. 


History: Laws 1989, ch. 13, § 2. 


18-8-3. Definitions. 


As ‘used in the New Mexico Prehistoric and Historic Sites Preservation Act: 

A. "corporation" means a nonprofit corporation, formally recognized as tax exempt under 
Section 501(c)3 of the Internal Revenue Code of 1986, whose declared purposes include the inves- 
tigation, preservation or conservation of significant prehistoric or historic sites; 

B. "division" means the historic preservation division of the cultural affairs department; and 

C. "significant prehistoric or historic sites" means properties listed in the state register of 
cultural properties or national register of historic places. 


History: Laws 1989, ch. 18, § 3; 2004, ch. 25, § 39. The 2004 amendment, effective May 19, 2004, 


Cross references, — For Section 501(c)3 of the federal changed "office of cultural affairs" to:"cultural affairs de- 
Internal Revenue Code of 1986, see 26 U.S.C. § 501(c)(3). partment", 


18-8-4. Administration; cost sharing formula; limitations. 


A. The New Mexico Prehistoric and Historic Sites Preservation Act shall be administered by the 
state historic preservation officer in consultation with the cultural properties review committee. 

B. The division and the cultural properties review committee shall cooperatively develop crite- 
ria for the acquisition, stabilization, restoration or protection of significant historic or prehistoric 
sites. Such criteria shall be reviewed by them at a public meeting held. annually i in accordance 
with the Open Meetings Act [Chapter 10, Article 15 NMSA 1978]. 

C.. The division shall annually solicit proposals from state agencies, subdivisions of state gov- 
ernment and corporations for the acquisition, stabilization, restoration or protection of significant 
prehistoric and historic sites. 
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18-8-5. PREHISTORIC.AND HISTORIC SITES PRESERVATION 18-8-7 


D. Subject to the availability of funds, the state may pay up to ninety percent of the cost of ac- 
quisition, stabilization, restoration or protection of a significant prehistoric or historic site. Title to 
that site shall vest in the state or a political subdivision of the state and a corporation that partici- 
pates in acquiring a minimum of at least a ten percent undivided interest in the site or defrays not 
less than ten percent of the cost of acquisition, stabilization, restoration or protection of the site: 

E... In the event of joint acquisition by the state or a political subdivision of the state and a 
corporation, the state or the subdivision and the corporation shall hold undivided interests in the 
property, in proportion to the state's and the corporation's share, and the property shall be held in 
the name of the state and the corporation, 

F. Criteria for the acquisition and protection of significant prehistoric and. historic sites include: 

_ (1) the degree to which the property is threatened by deterioration or destruction; 
(2) the rarity or uniqueness of the property or property type; and | 
(3) ‘the value of the property for public interpretation and visitation. 


History: Laws 1989, ch. 13, § 4. funding, contracting and construction of a segment of a 
city boulevard that bordered a national monument, where 

ANNOTATIONS they contended the project. violated the New Mexico Pre- 

Standing in private action. — Plaintiff organizations historic and National Historic Sites Preservation Act. 
had standing to bring a private cause of action against Nat'l Trust for Historic Preservation v. City of Albuquer- 


city, seeking injunctive relief against further planning, ,, 9¥®: 1994-NMCA-057, 117 N.M. 590, 874 P.2d 798. 


18-8-5. Management. 


A. The corporation shall be required to prepare a long-term management plan for any site ac- 
quired, stabilized, restored or protected as provided for in Subsection D of Section 4 [18-8-4 NMSA 
1978] of the New Mexico Prehistoric and Historic Sites Preservation Act. The management plan 
shall be subject to the approval of the division. That plan shall provide for disposition of the corpo- 
ration's interest in the property, in the event that the corporation ceases to exist, either to another 
corporation or to the state. The division and the corporation shall enter into a contract providing 
for management, interpretation and preservation of any property acquired, stabilized, restored or 
protected under the provisions of the New Mexico Prehistoric and Historic Sites Preservation Act. 

B. A contract for the management, interpretation or preservation of a site may be enforced by 
injunction or other appropriate proceeding in any court of competent jurisdiction. 


History: Laws 1989, ch. 18, § 5. 


18-8-6. No power of eminent domain. 


No property or right of access may be acquired under the New Mexico Prehistoric and Historic 
Sites Preservation Act through exercise of the state's power of eminent domain or other condem- 
nation process. 


History: Laws 1989, ch. 18, § 6. 


18-8-7. Preservation of significant prehistoric or historic sites. 


- No public funds of the state or any of its agencies or political subdivisions shall be spent on any 
program or project that requires the use of any portion of or any land from a significant prehistoric 
or historic site unless there is no feasible and prudent alternative to such use, and unless the pro- 
gram or project includes all possible planning to preserve and protect and to minimize harm to the 
significant prehistoric or historic site resulting from such use. The provisions of this section may 
be enforced by an action for injunction ¢ or other’ appropriate relief in a court of competent jurisdica- 
a [jurisdiction]. 


History: Laws 1989, ch. 13, § 7. 
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18-8-8 LIBRARIES, MUSEUMS AND CULTURAL PROPERTIES 18-9-3 


Bracketed material..— The bracketed material was 
inserted by the compiler and is not part of the law, 


- ANNOTATIONS 


Inapplicability of retroactive effect.— The provi- 
sions of this section have no retroactive effect as to those 
portions of the project for which planning was complete 
and the city had previously received authorization and 
approval to construct prior to June 16, 1989. City of'Al- 


buquerque v. State ex rel. Village of Los Ranchos de Albu-. 


querque, 1991-NMCA-015, 111 N.M. 608, 808 P.2d 58, cert. 
denied, 113 N.M. 524, 828 P.2d 957 (1992), 

Authority of state historic preservation officer. 
— The state historic preservation officer's authority to is- 
sue regulations for the implementation of the Prehistoric 
and Historic Sites Preservation Act does not encompass 
the power to shift the burden of persuasion in a court 
proceeding from it or its allies to an opposing party; the 


18-8-8. Regulation. 


state historic preservation officer cannot by regulation 
contradict the act. Nat'l Trust for Historic Preservation 
v. City of Albuquerque, 1994- Nh 057, 117 N.M. 590, 
874 P.2d 798. ° 

Standing in private aotions — Plaintiff organiza- 
tions had standing to bring a private cause of action 
against city, seeking injunctive relief against further plan- 
ning, funding, contracting and construction of a segment 
of a city boulevard which bordered a:national monument, 
where they contended the project violated the New Mex- 
ico Prehistoric and National Historic Sites Preservation 
Act. Nat'l Trust for Historie Preservation v. City of Albu- 
querque, 1994-NMCA-057, 117.N.M. 590, 874 P.2d 798. 

Remedy for violation. — If a public agency is ex- 
pending funds in violation of this section, the remedy is 
to bring an action in court. Nat'l Trust for Historic Preser- 
vation. v, City of Albuquerque, 1994-NMCA-057, 117 N.M. 
590, 874 P.2d 798, 


The state historic preservation officer shall issue regulations for the implementation of the New 
Mexico Prehistoric and Historic Sites Preservation Act. 


History: Laws 1989, ch. 13, § 8. 


ARTICLE 9 
Library Privacy 


Sec. 

18-9-1. Short title. 
18-9-2.. Purpose. 
18-9-8. Definitions. 


18-9-1. Short title. 


Sec. 

18-9-4. Release of patron records prohibited. 
18-9-5. Exceptions. 

18-9-6. Violations; civil liability. 


This act [18-9-1 through 18-9-6 NMSA 1978] may be cited as the "Library Privacy Act’... 


History: Laws 1989, ch. 151, § 1. 


18-9-2. Purpose. 


The purpose of the Library Privacy Act is to preserve the intellectual freedom guaranteed by 
Sections 4 and 17 of Article 2 of the constitution of New Mexico by providing privacy for users of 
the public libraries of the state with respect to the library materials that they wish to use... 


History: Laws 1989, ch. 151, § 2. 


18-9-3. Definitions. 
As used in the Library Privacy Act: 


A. "library" includes any library receiving public funds, any library that is a state agency and 
any library established by the state, an instrumentality of the state, a local government, district or 
authority, whether or not that library is regularly open to the public; and 

B. "patron record" means any document, record or other method of storing information Te- 


tained by a library that identifies, or when combined with other available information identifies, 
a person as a patron of the library or that indicates use or request of materials from the library. 
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18-9-4 ABANDONED CULTURAL PROPERTIES 18-10-2 


"Patron record" includes patron registration information and circulation information that identi- 
fies specific patrons. 


History: Laws 1989, ch. 151, § 3. 


18-9-4. Release of patron records prohibited. 


Patron records shall not be disclosed or released to any person not a member of the library staff 
in the performance of his duties, except upon written consent of the person identified in the record, 
or except upon court order issued to the library. The library shall have the right to be represented 
by counsel at any hearing on disclosure or release of its patron records. 


History: Laws 1989, ch. 151, § 4. 


18-9-5. Exceptions. 


The prohibition on the release or disclosure of patron records in Section 4 [18-9-4 NMSA 1978] 
of the Library Privacy Act shall not apply to overdue notices or to the release or disclosure by 
school libraries to the legal guardian of the patron records of re aac ay minors or legally 
incapacitated persons. 


History: Laws 1989, ch. 151, § 5. 


18-9-6. Violations; civil liability. 


Any person who violates Section 4 [18-9-4 NMSA 1978] of the Library Privacy Act shall be sub- 
ject to civil liability to the person identified in the released records for damages and costs of the 
action as determined by the court. 


History: Laws 1989, ch. 151, § 6. 


ARTICLE 10 
Abandoned Cultural Properties 
Sec. Sec. 
18-10-1. Short title. 18-10-4. Notice of abandonment. 


18-10-2. Definitions. 18-10-5. Disclosure of act; notification of address change, 
18-10-3.. Abandonment of property, 


18-10-1. Short title. 


Sections 1 through 5 [18-10-1 through 18-10-5 NMSA 1978] of this act may be cited as the 
"Abandoned Cultural Properties Act". 


.History: Laws 1989, ch. 211, § 1. 


18-10-2. Definitions. 


As used in the Abandoned Cultural Properties Act: 
A, "lender" means a person whose name appears on the records of the museum or, in the 
event of the death of the person, the successor in interest to the property as the person entitled to 
property held in the museum; ' 
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18-10-3 LIBRARIES, MUSEUMS AND CULTURAL PROPERTIES 18-10-5 


B.. "loan" means all deposits of property with a museum which are not femeangnten by a 
transfer of title to the property; 

C. "museum" means an institution located in New Mexico and operated by a nonreene 
corporation or public agency, primarily educational, scientific or aesthetic in purpose, which owns, 
borrows, cares for, studies, archives or exhibits property; and 

D, "property" means all tangible objects, animate or inanimate, under a museum's, care 
which have scientific, historic, artistic or cultural value. 


History: Laws 1989, ch. 211, § 2. 


18-10-3. Abandonment of property. 


A. Property on loan to a museum shall be deemed abandoned: 

(1) if, since the expiration date of the loan, seven years have passed with no arian notice 
of termination of the loan from the lender to the museum; or 

(2) if the loan has no expiration date, at least seven years have passed since the loan was 
made andthe lender has failed to respond to written notice from the museum. 

B..A museum shall acquire title to property deemed. to be abandoned by augvitlinig the lender 
with a notice of abandonment. If no, valid claim has been made for the property. within sixty-five 
days from the date of notice of abandonment, title to the property shall vest in the museum free of 
all claims of the lender and all persons claiming on behalf of the lender. 

C. Notwithstanding the provisions of Sections 13-6-1 and 13-6-2 NMSA 1978, property ac- 
quired by a museum through abandonment procedures established in the Abandoned Cultural 
Properties Act may be kept by the museum, may be sold, with the proceeds going to the mu- 
seum, or may be destroyed. The museum shall notify the state auditor or, in the case of private 
museums, the governing authority of the museum regarding the disposition of all abandoned 


property. 


History: Laws 1989, ch. 211, § 3. 


18-10-4. Notice of abandonment. 


A. A notice of abandonment shall contain, if known, the lender's name, the lender's address, 
the date of the loan, a brief description of the loaned, property and the name, address and tele- 
phone number of the appropriate office or official to be contacted at the museum for information 
regarding the loan. 

B. A notice of abandonment shall be mailed by certified mail, return receipt requested, by the 
museum to the lender at the lender's last known address as shown in museum records. If the mu- 
seum does not have an address for the lender, or if proof of receipt of notice is not received within 
thirty days from the mailing of a notice of abandonment, a notice of abandonment shall be pub- 
lished at least once a week for two successive weeks in a newspaper of general circulation in both 
the county in which the museum is located and the county of the lender's last known address. The 
museum shall exercise diligence in attempting to contact the lender. 


History: Laws 1989, ch, 211, § 4. 


18-10-5. Disclosure of act; notification of address change. 


A. Effective July 1, 1989, any museum accepting a loan of property shall notify the lender, 
if known, in writing at the time of the loan of the provisions of the Abandoned Cultural Proper- 
ties Act. 


B. Within one year of the passage of this act, any museum holding property on loan oe chad, 
the lender, if known, in writing, of the provisions of this act. 
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18-11-1 FARM AND RANCH HERITAGE MUSEUM 18-11-3 


C. Itis the responsibility of the lender to-notify the museum in writing of any changes’ of ad- 
dress or of a change in the ownership of the property. It is the responsibility of the museum to 
notify the lender, in writing, of any change of address of the museum. 4 


History: Laws 1989, ch. 211, § 5. 


ARTICLE 11 

Farm and Ranch Heritage Museum 
Sec, Sec. 
18-11-1. Short title. 18-11-6. Board; compensation. 
18-11-2. Declaration and purpose of act. 18-11-7. Board; powers and duties. 
18-11-3. Definitions. 18-11-8. Director; appointment; qualifications. 
18-11-4. Division created; operation; location; property. 18-11-9. Director; powers and duties. ' 
18-11-5. Board created; appointment; terms; officers. 18-11-10. Museum admission policy. 


Chapter 18, Article 11 NMSA 1978 may be cited as the "Farm. and Ranch Heritage Museum Act". 


History: Laws 1991, ch. 48, § 1; 2004, ch, 25, § 40, The 2004 amendment, effective May 19, 2004, desig- 
nated Chapter 18, Article 11 as the Farm and Ranch Heri- 
ae Museum Act. 


18-11-2. Declaration and purpose of act. 


The legislature declares that the farming and ranching industry of the state has produced a 
unique common heritage of which all persons should receive knowledge and benefit. The purpose 
of the Farm and Ranch Heritage Museum Act is to create a farm and ranch heritage museum, 
which shall collect, preserve, study and display materials representative of the farming and ranch- 
ing of the state and region and develop and maintain exhibits and programs of an educational 
nature for the benefit of the citizens of New Mexico and visitors to the state. 


History: Laws 1991, ch. 48, § 2; 2004, ch. 25, § 41. The 2004 amendment, effective May 19, 2004, deleted 
"division of the office of cultural affairs" from the name of 
the:museum. 


18-11-3. Definitions. 


As used in the Farm and Ranch Heritage Museum Act: 

A. "board" means the board of the farm and ranch heritage museum; 

B. "director" means the director of the division; 

C. "division" means the farm and ranch heritage museum division of the cultural affairs 
department; 

D. "farm and ranch" means that which pertains to the field of agriculture and the various 
industries that affect agriculture, including but not limited to agronomy, livestock management, 
-veterinary medicine, agricultural nutrition and other related agricultural businesses and sci- 
ences; and 

E. "museum" means the principal facility of the division, nee all real and personal 
property of the division. 


History: Laws 1991, ch. 48; § 3; 2004, ch, 25, § 42. Subsection C, changed "office of cultural affairs" to "cul- 
The 2004 amendment, effective May 19, 2004, in tural affairs department", 
Subsection A, changed the name of the board: and in ' 
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18-11-4. Division created; operation; location; property. 


A. The "farm and ranch heritage museum division" is created within the cultural affairs 
department. 

B. The "farm and ranch heritage museum" shall be located on the campus of New Mexico:state 
university in Dona Ana county. 

C. All property, real or personal, now held or subsequently acquired for the operation of the 
museum shall be under the control and authority of the cultural affairs department. 

D. Funds or other property received by gift, endowment or legacy shall remain under the con- 
trol of the cultural affairs department and shall, upon acceptance, be employed for the purpose 
specified. 


History: Laws 1991, ch. 48, § 4; 2004, ch. 25, § 48. to "cultural affairs department" and made other minor 
The 2004 amendment, effective May 19, 2004, in Sub- changes. 
sections A, C and D, changed "office of cultural affairs" 


18-11-5. Board created; appointment; terms; officers. 


A. The "board of the farm and ranch heritage museum" is created. 

B. The board shall consist of one nonvoting member and eleven voting members who are resi- 
dents of New Mexico, as follows: 

(1) nine members shall be appointed by the governor with the advice and consent of the 
senate. Five of those nine members shall be farmers or ranchers and four members shall be from 
the general public. The five farmer and rancher members of the original board shall be appointed 
from a list of eight names submitted by the board of directors of the New Mexico farm and ranch 
heritage institute foundation, incorporated, from a list of persons recommended by farm and ranch 
organizations. When a vacancy occurs in any of the five farmer and rancher positions, two names 
shall be submitted to the governor by the board for each vacancy from a list of persons recom- 
mended by farm and ranch organizations. No more than five of the nine appointed members shall 
be from the same political party. In making these appointments, due consideration shall be given 
to the distribution of places of residence and to individual interests and backgrounds in farming 
and ranching. Initially, two members shall be appointed for terms of two years, three members 
shall be appointed for terms of three years and three members shall be appointed for terms of four 
years. The member appointed pursuant to this 2015 amendment shall serve an initial term of two 
years. Thereafter, members of the board shall be appointed for terms of four years or less so that 
the staggered expiration dates are maintained; 

(2) the following shall have permanent seats on the board: 

(a) the director of the New Mexico department of agriculture or the director's 
designee; and 

(b) the dean of the college of agriculture and home economics of New Mexico state 
university or the dean's designee; and 

(3) the director shall be a nonvoting member of the board. 

-C.. A member of the board shall not be removed during the member's term except for miscon- 
duct, incompetence, neglect of duty or malfeasance in office. No removal oa be made without 
prior approval of the senate. 

D,,.. The chair of the board and other officers, as deemed necessary by the decal shall be elected 
by the board annually at its first scheduled meeting after July 1. 


History: Laws 1991, ch. 48, § 5; 2004, ch. 25, § 44; "eight" preceding "members" and added "nine", after "Five 
2015, ch. 19, § 11. of those", deleted "eight" and added "nine", after "ranch- 

The 2015 amendment, effective July 1, 2015, provided ers and", deleted "three" and added "four", after "No more 
for an additional general public member on the board of than", deleted "four" and added "five", after "five of the", 
the farm and ranch heritage museum and removed the deleted "eight" and added "nine", and after "terms of 
secretary of cultural affairs or the secretary’s designee as four years.", added "The member appointed pursuant to 
a permanent member of the board of the farm and ranch this 2015 amendment shall serve an initial term of two 
heritage museum; in Subsection B, Paragraph (1), deleted years."; in Subsection B, Paragraph (2)(b), after "designee", 
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deleted "and"; deleted Subsection B, Paragraph :(2)(c); The 2004. amendment, effective May 19, 2004, in Sub- 
in Subsection C, after "during", deleted "his" and added section A, changed the name of the board; and i in Subsec- 
"the, member's"; and.in Subsection D, after "The", deleted tion B, Subparagraph (2)(c), changed "cultural affairs of- . 
"chairman" and added "chair", ~  ficer" to "secretary of cultural affairs". 


18-11-6. Board; compensation. 


~The appointed members of the board shall receive per diem and mileage as provided i in the Per 
Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive.no other compensa-, 
tion, perquisite or allowance. 


History: Laws 1991, ch. 48, § 6. 


18-11-7. Board; BONE and duties. 


The board shall: 

A. establish museum policy and determine the mission and direct the development of the mu- 
seum subject to the approval of the secretary of cultural affairs; 

B. exercise trusteeship over the collections of the museum; 

C.. accept and hold title to all property for museum use; 

D. acquire objects relating to farming and ranching of interest to the public and real property 
for museum use or benefit by purchase, donation or bequest; 

K. . adopt rules as appropriate governing: 

(1) the loan of objects and exhibits to qualified institutions and agencies for the purpose of 
exhibition; 

(2) _ gifts, donations or loans of exhibits or collection materials for the museum; 

(3) the licensure of the museum's intellectual property; and , 

(4) other matters necessary to carry out the provisions of the Farm and Ranch Heritage 
Museum Act; } | 

F. enter into leases with public or private agencies or organizations for the use of museum 
premises or facilities for periods of time that exceed forty-five days; 

G._ solicit funds or property for the purpose of developing, restoring and equipping the museum, 
its collections and its programs and for the purchase of objects for its collections and for the devel- 
opment of exhibits and other public programs; 

H. cooperate with other agencies and political subdivisions of state, tribal and federal govern- 
ments and private organizations and individuals to the extent necessary to establish, and main- 
tain the museum and its programs; 

I. subject to other provisions of law and excepting temporary statewide initiatives of the secre- 
tary of cultural affairs, impose admission fees to the museum facilities and programs; and .,, 

J. review annually the performance of the director and report its findings to the secretary. of 
cultural affairs. 


History: Laws 1991, ch. 48, § 7 2004, ch. 25, § 45; 7 receive", after "property", deleted "of any nature for the 


2015, ch. 19, § 12. development of" and added "for the purpose of developing, 
The 2015 amendment, effective July 1, 2015, provided restoring and equipping", and after "programs", added "for 
for additional duties for the board of the farm and ranch the purchase of objects for its collections and for the de- 
heritage museum; deleted former Subsection B, and re- velopment of exhibits and other public programs"; added 
designated former Subsections C and D as Subsections ° Subsections H and J; and redesignated former Subsection 
B and C, respectively; deleted former Subsection E relat- G as Subsection J. 
ing to approving contracts with private or public entities; The 2004 amendment, effective May 19, 2004, in Sub- 
added Subsections D, E and F; in former Subsection F, de- sections A.and G, changed "state cultural affairs per to 
leted "authorize the director to", redesignated former Sub- “secretary of cultural affairs". 


section F as Subsection G, and after "solicit", deleted "and 
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18-11-8. Director; appointment; qualifications. 


A. Subject to the authority of the state cultural affairs officer, the executive officer of the divi- 
sion and museum shall be the "director" of the division and museum. 

B. The director shall be appointed by the state cultural affairs officer with the operas of the 
governor from a list of candidates provided by the board. 

C. The director shall be a person with previous administrative experience in a museum or 
institution of related character and shall have a degree, or the equivalent thereof, in one or more 
fields of agriculture from an institution of higher learning. 


History: Laws 1991, ch. 48, § 8. 


18-11-9. Director; powers and duties. 


Consistent with the policies agreed to by the board and he secretary of eulnaea) pein, the 
director: 
A. may: . a 

(1) solicit and receive funds or property, including federal funds and public and private 
grants, for the development of the museum, its collections and its programs; 

(2) as authorized by the secretary, enter into contracts related to the programs and op- 
erations of the museum, including services related to the location, acquisition, preservation, 
restoration, salvage or development of culturally related sites, structures or objects in the state; 

(3) as authorized by the board, lend collections or materials to qualified persons for pur- 
poses of exhibition and study and borrow collections or materials from other persons for like 
purposes; 

(4) conduct facilities rentals for forty-five days or less and such retail sales as appropriate 
for the operation of the museum; and 

(5) publish journals, books, reports and other materials as appropriate to the operation of 
the museum; and 

B. shall: 

(1) administer and operate the museum in accordance with applicable statutes and rules; 

(2) develop exhibits and programs of an educational nature for the benefit of the public 
and in particular the students of the state; , 

(3) recommend acquisitions to the board, by donation or other setae of collections and 
related materials appropriate to the mission of the museum; 

(4) direct research, preservation and conservation as is appropriate to render the collec- 
tions beneficial to the public; 

(5) cooperate with educational institutions and other agencies and political subdivisions 
of state, tribal and federal governments to establish, maintain and extend the oe of the 
museum; 

(6) employ and discharge personnel necessary for the operation of the museum in accor- 
dance with the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]; 

(7) propose budgets for operations and capital improvements; 

(8) collect admission fees as determined by the board; and 

(9) perform such other appropriate duties as may be delegated by the board, the secretary 
of cultural affairs or the governor or as may be provided by law. 


History: Laws 1991, ch. 48, § 9; 2004, ch. 25, § 46; The 2004 amendment, effective May 19, 2004, in the 
1978 Comp., § 18-11-9, repealed and reenacted by introductory sentence, changed "state cultural affairs of- 
Laws 2015, ch. 19, § 13. ficer" to "secretary of cultural affairs" and made other 

Repeals and reenactments. — Laws 2015, ch. 19, minor changes. 


§ 13 repealed former 18-11-9 NMSA 1978, and enacted a 
new section, effective July 1, 2015. 
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18-11-10. Museum admission policy. 


The board shall establish a policy to allow New Mexico residents age sixty years and over to 
enter all publicly accessible exhibit and program areas, except special exhibits and programs for 
which commissions or royalties are paid by contract, free of charge every Wednesday that is not a 


holiday that the museum is open. 


History: Laws 2015, ch. 19, § 14. 


Effective dates. — Laws 2015, ch. 19, § 20 made Laws 
2015, ch. 19, § 14 effective July 1, 2015. 


ARTICLE 12 
Hisnanie Cultural Center 
Sec. Sec. 
18-12-1. Short title. 18-12-5, Board; powers and duties. 


2-1 

2-2. Definitions. 

18-12-3, Hispanic cultural division; creation; property. 
2-4 


officers. 


18-12-1. Short title. 


. Board of directors; created; appointment; terms; 


. Executive director; appointment; qualifications. 


. Board; compensation. 
. Museum admission policy. 


2-5 

2-6 
18-12-7, Director; powers and duties. 
2-8 

2-9 


Chapter 18, Article 12 NMSA 1978 may be cited as the "National Hispanic Cultural Center Act". 


History: Laws 1993, ch. 42, § 1; 1999, ch. 56, § 1; 
2003, ch. 403, § 3. 

The 2003 amendment, effective Fine 20, 2003, de- 
leted "of New Mexico" following "Hispanic Cultural Cen- 
ter" near the end of the section. 


18-12-2. Definitions. 


The 1999 amendment, effective June 18, 1999, up- 
dated statutory references and ‘substituted "National 
Hispanic Cultural Center of New Mexico Act" for "New 
Mexico Hispanic Cultural Center Act”. 


As used in the National Hispanic Cultural Center Act: 

A. "board" means the board of directors of the center; 

B. "center" means the national Hispanic cultural center; 

C. "division" means the Hispanic cultural division of the cultural affairs department; and 
D. "director" means the director of the division." 


History: Laws 1993, ch. 42, § 2; 1999, ch. 56, § 2; 
2003, ch. 403, § 4; 2004, ch. 25, § 47. 

The 2004 amendment, effective May 19, 2004, in Sub- 
section C, changed "office of cultural affairs" to."cultural 
affairs department”. _, 

The 2003 amendment, effective June 20, :2003, de- 
leted "of New Mexico" following "Hispanic Cultural Cen- 
ter" near the end of the first paragraph; and deleted "of 
New Mexico" following "Hispanic cultural center" at the 
end of Subsection B. 


The 1999 amendment, effective June 18, 1999, substi- 
tuted "National Hispanic Cultural Center of New Mexico 
Act" for. "New Mexico Hispanic Cultural Center Act" in the 
introductory language and in Subsection B; deleted "New 
Mexico Hispanic cultural" following "directors of the" in 
Subsection A; deleted "or its successor agency" following 
"cultural affairs" in Subsection C; and deleted "Hispanic 
cultural" following "director of the" in Subsection D. 


18-12-3. Hispanic cultural division; creation; property. 


A. The "Hispanic cultural division" is created within the cultural affairs department. The prin- 
cipal facility of this division shall be known as the "national Hispanic cultural center". 

B. All property, real or personal, now held or subsequently acquired for the operation of the 
center shall be under the control and authority of the board. 

C. Funds or other property received by gift, endowment or. legacy shall remain under the con- 
trol of the board and shall, upon.acceptance, be employed for the purpose specified. 
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History: Laws 1993, ch. 42, § 3; 1999, ch. 56, § 3; 
2008, ch, 403, § 5; 2004, ch. 25, § 48. 

The 2004 amendment, effective May 19, 2004, in Sub- 
section A, changed “office of cultural affairs" to “cultural 
affairs department’, 

The 2008 amendment, effective June.20, 2008, de- 
leted "of New Mexico" following "Hispanic cultural center" 


LIBRARIES, MUSEUMS AND CULTURAL PROPERTIES 


18-12-5 


The, 1999, amendment, effective June 18, 1999, in 
Subsection A deleted "or its successor agency” at the 
end of the first sentence and substituted "national His- 
panic cultural center of New Mexico" for "New Mexico 
Hispanic cultural center" in the second sentence; and de- 
leted. "New. Mexico Hispanic cultural" preceding "center" 
in Subsection B. 


at the end of Subsection A, 


18-12-4, Board of directors; created; appointment; terms; officers. 


A. The "board of directors of the national Hispanic cultural center" is created. The board shall 
consist of fifteen residents of New Mexico. Thirteen public members shall be appointed by the gov- 
ernor with the advice and consent of the senate. Two of the appointees shall be employees of state 
institutions of higher education or appropriate state agencies. In making the appointments, the 
governor shall give due consideration to: 

(1) the ethnic, economic and geographic diversity of the state; 

(2) individuals who have demonstrated an awareness of and support for traditional and 
contemporary Hispanic culture, arts and humanities, including a strong knowledge of New Mexico 
Hispanic history; and 

(3) individuals who are einuledeenbls in the areas of Hispanic performing, visual and 
oral arts, genealogy, family issues, education, business and administration. 

B. The public members shall be appointed for staggered four-year terms. 

C, Two private members shall be appointed by the board of a nonprofit organization that ate 
an operating agreement with the center that complies with the provisions of Section 6-5A-1 NMSA 
1978. The private members shall be appointed for one-year terms expiring on June 30 of each year. 

D. A majority of the board members currently serving shall constitute a pete at any meet: 
ing or hearing. 

E. A public member failing to attend three consecutive mastitis after receiving proper no- 
tice shall be recommended for removal by the governor. The governor may also remove a public 
member of the board for neglect of any duty required by law, for incompetency, for unprofessional 
conduct or for violating any provisions of the National Hispanic Cultural Center Act. If a vacancy 
occurs on the board, the original appointing authority shall appoint another member to complete 


the unexpired term. 


F. The executive director shall be an ex-officio nonvoting member of the Roarie 
G. The governor shall designate the president of the board, who shall serve in that capacity at 
the pleasure of the governor. The board may elect other officers from among its membership. 


History: Laws 1998, ch. 42, § 4; 1999, ch. 56, § 4; 
2003, ch. 403, § 6; 2015, ch. 19,:'§ 15. 

The 2015 amendment, effective July 1, 2015, amended 
the appointment provisions and the terms of the board of 
directors of the national Hispanic cultural center; in’ the 
introductory paragraph of Subsection A, after "New Mex- 

co.", added "Thirteen public members shall be"; at the be- 
ginning of Subsection B, deleted "Of the initial appointees, 
five members shall be appointed for four-year terms, five 
members shall be appointed for three-year terms and five 
members shall be appointed for two-year terms. All subse- 
quent", and added "The public", and after "appointed for", 
added "staggered"; added Subsection C and redesignated 


the succeeding subsections accordingly; at the beginning» 
of Subsection E, changed "Any" to "A Ape after "may 


18-12-5. Bouvas powers anid autiee: 
A. The board shall: 


also remove", deleted "any" and added "a public", and 
after "on the board, the", deleted "governor" and added 
“original appointing authority": and in Subsection G, after 
"governor", added "The board may elect other officers from 
among its membership". 

The 2008 amendment, effective Rare 20, 2008, de- 
leted "of New Mexico" following "Hispanic cultural center" 
near the end of the first sentence of Subsection A; and de-' 
leted "of New Mexico" following "Hispanic Cultural Cen- 
ter" near the end of the second sentence of Subsection D. 

The 1999 amendment, effective June 18, 1999, sub- 
stituted "national Hispanic cultural center of New Mex- 
ico" for "New Mexico Hispanic cultural center" in the 
first sentence of Subsection’A and the second sentence 
of Subsection D. 


~ 


(1) exercise trusteeship over the’ collections of the center; TOqOTG 19450 to 
(2) accept and:hold title to all property for the center's use; SU 
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(3) review annually the performance of the director and report its findings to the secretary 
of cultural affairs; 

(4) ‘acquire objects relating to Hispanic’culture and history of interest'to the public and 
real property for the center's use or benefit by purchase, donation and bequest; 

(5) solicit funds or property for the vail hay of the center, its collections and its 
programs; 

(6) adopt rules ‘as appropriate governing: 

(a) the loan of objects and’ exhibits to qualified institutions Bee agencies for the 
purpose of exhibition; 
(b) » gifts, donations or loans of exhibit or collection materials to cnsleunter: 
(c) the licensure of the center's intellectual property; and 
(d) other matters necessary to carry out i provisions of the N ey a} Hispanic 
Cultural Center Act; 

(7) enter into leases with public or private organizations or agencies for the’ use of center 
premises or facilities for periods of time that exceed forty-five days; . 

(8) cooperate with other agencies and political subdivisions of municipal, state, tribal and 
federal governments and private organizations and individuals to the extent BCC to estab- 
lish and maintain the center and its programs; 

(9) subject to other provisions of law and excepting Bt dE) statewide initiatives of the 
secretary of cultural affairs, impose admission fees to the center's facilities and programs; and 

(10) establish policy, determine the mission and direct the development of the center. 

B. The board may, beginning July 1, 2015, enter into or remain a party to an operating agree- 
ment with a nonprofit organization only if the operating agreement allows the governing board 
of the nonprofit organization to appoint two of its voting board members to serve on the center's 
board and only if the governing board of the nonprofit organization has at least five members. 

C. Ifa person is concurrently a member of the center's board and a member of the governing 
board of the nonprofit organization that has an operating agreement with the board that complies 
with Section 6-5A-1 NMSA 1978, that person shall'not vote on matters relating to the operating 
agreement. 


History: Laws 1993, ch. 42, § 5; 2004, ch. 25, § 49; A; in former Subsection E, deleted "authorize the director 


2015, ch. 19, § 16. to", and redesignated the subsection as Paragraph (5) of 

The 2015 amendment, effective July 1, 2015, provided Subsection A, and at the beginning, after "solicit", deleted 
for additional duties and responsibilities for the board of "and receive", and after "property", deleted "of any nature"; 
directors of the national Hispanic cultural center; redes- deleted former Subsection F relating to the adoption of 
ignated the previously undesignated introductory phrase’ rules; added Paragraphs (6), (7), (8) and (9) of Subsection 


"The board shall" as Subsection A and redesignated former A; redesignated former Subsection Gas Paragraph (10) of 
Subsections A, B and C as Paragraphs (1), (2) and (3) of Subsection A; and added Subsections B and C. 


Subsection A, respectively; deleted former Subsection D re- The 2004 amendment, effective May 19, 2004, in Sub- 
‘lating to the power to enter into agreements with private section C, changed "cultural affairs officer" to "secretary of 
or public entities and added Paragraph (4) of Subsection cultural affairs". 


18-12-6. Executive director; appointment; qualifications. 


A. The executive director of the Hispanic cultural division shall be appointed by the state cul- 
tural affairs officer or his successor, with the approval of the governor, from a list of qualified final- 
ists provided by the board of directors. 

B. Subject to the authority of the state cultural affairs officer or ney successor, the executive 

‘director of the division shall be the administrative and executive officer of the division. The execu- 
tive director shall be exempt from the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 
1978]. 


History: Laws 1993, ch. 42, § 6, 
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18-12-7. Director; powers and duties. ' 


Consistent with the policies of the secretary of cultural affairs and the board, the director: 
A. may: 

(1) solicit.and receive funds or property, including federal funds and public and rivets 
grants, for the development of the center, its collections and its programs; 

(2) as authorized by the secretary, enter into contracts related to the programs and opera- 
tions of the center, including services related to the location, acquisition, preservation, restoration, 
salvage or development of culturally related sites, structures or objects in the state; 

(3) as authorized by the board, lend collections or materials to qualified persons for. pur- 
poses of exhibition and study and borrow collections or materials from other persons for like 
purposes; 

(4) conduct facilities rentals for forty-five days or less and such retail sales as appropriate 
for the operation of the center; and 

(5) publish journals, books, reports and other materials as appropriate to the operation of 
the center; and 

B._ shall: 

(1) administer and operate the center in accordance with applicable statutes and rules; 

(2), develop exhibits and programs of an educational.nature for the benefit of the public 
and in particular the students of the state; 

(3) recommend acquisitions to the board, by donation or other means, of collections and 
related materials appropriate to the mission of the center; 

(4) direct research, preservation and conservation as is appropriate to render the collec- 
tions beneficial to the public; 

(5) . cooperate with educational institutions and other agencies and political subdivisions of 
state, tribal and federal governments to establish, maintain and extend the programs of the center; 

(6) employ and discharge personnel necessary for the operation of the center in accordance 
with the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]; 

(7) propose budgets for operations and capital improvements; 

(8) collect admission fees as determined by the board; and 

(9) perform such other appropriate duties as may be delegated by the board, the secretary 
of cultural affairs or the governor or as may be provided by law. 


History: Laws 1993, ch. 42, § 7; 2004, ch. 25, § 50; The 2004 amendment, effective May 19, 2004, in Sub- 
1978 Comp., § 18-12-7, repealed and reenacted by section K, changed "cultural affairs officer" to "secretary 
Laws 2015, ch. 19, § 17. of cultural affairs" and made other minor changes, 


Repeals and reenactments. — Laws 2015, ch. 19, 
§ 17 repealed former 18-12-7 NMSA 1978, and enacted a 
new section, effective July 1, 2015. 


18-12-8. Board; compensation. 


The members of the board shall receive per diem and mileage as provided in the Per Diem and 
Mileage Act L10- 8-1 NMSA 1978] esp shall receive ‘no other More Licey perquisite or allowance. 


History: foci 1993, ch. 42, § 8. 


18-12-9. Museum admission policy. 


The board, the secretary of cultural affairs and the director shall establish and implement a 
policy to permit New Mexico residents age sixty years and above to enter all publicly accessible vi- 
sual arts exhibit areas, except special exhibits where commission or royalties are paid by contract, 
free of charge every Wednesday that is not a holiday that the museum is open. 


History: Laws 2015, ch, 19, § 18. Effective dates. — Laws 2015, ch. 19, § 20 made Laws 
2015, ch. 19, § 18 effective July 1, 2015. 
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ARTICLE 13 


Historic Landscapes 


Sec. i 10b3e7 “4 Sec. 

18-13-1,, Short, title. Oo x0 18-13-5. Articles of i crocperation and bylaws. 
18-18-2. Definitions. an 18-18-6, Executive director. 

18-13-3, Historic landscape trust created... 18-13-7, Funding. 

18-13-4, Board of trustees. ot 2 ide 2 


18-13-1. Short title. 
This act [18-13-1 ae 18- 13-7 NMSA 1978 may a niet as the "Historic Landscape Act" 


History: Laws 2008, ch. 234, § 1. Effective dates. — Laws 2003, ch. 234, § 9 made Laws 
Cross references. — For cultural properties preserva- 2003, ch. 234, § 1 effective July,1, 2008... 
tion easements, see Chapter 47, Article 12A NMSA 1978, 


18-13-2. Definitions. 


As used in the Historic Landscape Act: 
A. -"board" means the board.of trustees of the historic landscape trust; 
B. “historic landscape" means a historic manmade or cultural landscape: 
(1) that is limited in scope; 
(2) generally comprising a plaza, square, park, garden, terrace, streetscape, estate, grounds 
of a building or other open space designed formally or informally; and 
(3) thathas contributed to the cultural history of its time; and 
C. "trust" means the historic landscape trust created by the Historic Landscape Act. . 


History: Laws 2008, ch. 234, § 2. b or Effective dates. — Laws 2003, ch. 234, § 9 made Laws 
2003, ch. 284, § 2 effective July 1, 2003. 


18-13-3. Historic landscape trust created. 


The "historic landscape trust" is created. It is a public nonprofit corporation and shall be orga- 
nized easiant to the N orale Corporation Act. i 


Bilbtdiys Laws 2008, ch, 234, § 3.. gone Effective dates. — Laws 2003, ch. 234; § 9 made Laws 
re Satin, , 2003, ch. 234, § 3 effective July 1, 2008, 


18-13-4. Board of trustees. 


A. The trust shall be governed by the ae The members of the initial board shall be: 
. »(1) two individuals who are‘New Mexico licensed landscape architects; 
(2) an attorney licensed to practice law in the state; 
(8) aNew Mexico certified public accountant; 
(4) three New Mexico residents who have demonstrated their interest in and knowledge 
about historic landscapes; 
(5) two New Mexico residents who are active members of garden clubs; 
(6) the state cultural affairs officer or his designee; and 
(7) the director of tourism or his designee. 
B. The terms of the initial board members are for two years. Thereafter, the board shall be se- 
lected in accordance with the articles of incorporation and bylaws of the trust. 
C. Vacancies on the initial board shall be filled by appointment of the governor. Thereafter, 
vacancies shall be filled in accordance with the articles of incorporation and bylaws of the trust. 
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History: Laws 2003, ch. 234, § 4. _. 4.) *()) that shall rely entirely upon acquisition of his- 
Effective dates. — Laws 2003, ch. 234,§ 9 made Laws ~ toric landscapes by purchase or gift; 
2008, ch. 234, § 4 effective July 1, 2003. (2) that shall not include a historic landscape 
Temporary provisions. — Laws 2003, ch. 234, $8, ef- in the system without the consent of all persons owning 
fective July 1, 2008, provided: property rights in the historic landscape; and 
The initial board of trustees of the historic landscape (8) that shall not place limitations or restrictions 
trust shall report to the first session of the forty-seventh on a person's use or freedom of alienation of a historic 
legislature on the date it convenes. The report shall include: landscape by designation or otherwise without the free 
A. copies of the articles of incorporation and ee of consent of the person; and 
the trust; C, strategies and recommendations for funding the 
B. a ten-year plan for implementing a Reric land- trust in fiscal year 2006 and subsequent fiscal years. 


scape system in the state: 


18-13-5. Articles of incorporation and bylaws. 


The initial board shall prepare and file articles of incorporation and bylawe. The articles shall 
state as the purposes of the trust: 

A. the preservation of significant historic landscapes in the state; 

B. the identification of sites in the state deserving of inclusion in the historic ARABS 
system; and 

C. the development of a historic landscape system that provides opportunities for persons to 
appreciate and better understand the history and development of the state. 


History: Laws 2008, ch. 234, § 5. Effective dates. — Laws 2008, ch. 234, § 9 made Laws 
' , 2003, ch. 234, § 5 effective July 1, 2003, 


18-13-6. Executive director. 


The bylaws of the trust shall provide for the employment of an executive director aiid shall 
specify his duties. 


History: Laws 2003, ch. 234, § 6. Effective dates. — Laws 2003, ch. 234, § 9 made Laws 
2008, ch. 284, § 6 effective July 1, 2003. 


18-13-7. Funding. 


The initial board shall seek private and public funding for the trust and is authorized to accept 
gifts and grants of both private and public funds. The "historic landscape trust fund" is created in 
the state treasury. All funds accepted by the initial board shall be deposited in the fund. The fund 
is appropriated to the initial board and may be expended as authorized by vouchers drawn by the 
chair of the initial board on warrants drawn by the department of finance and administration. 
Expenditures are authorized in fiscal years 2004 and 2005 only for organization expenses of the 
trust and per diem and mileage pursuant to the Per Diem and Mileage Act [10-8-1 through 10-8-8 
NMSA 1978] for the appointed members of the initial board. 


History: Laws 2008, ch. 234, § 7. Effective dates. — Laws 2003, ch. 234, § 9 made Laws 


_ 2008, ch. 234, § 7 effective July 1,.2003. 

ARTICLE 14 

Film Museum 
Sec. Sec. 
18-14-1. Short title, 18-14-4, Board; cciantbeettocth terms; aiicses. 
18-14-2. Definitions. ; 18-14-5. _Board; compensation. 
18-14-3. Museum; location; property. 18-14-6. Board; powers and duties. 
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18-14-1. Short title. 
Chapter 18, Article 14 NMSA 1978 may be cited as the "New Mexico Film Museum Act". 


History: Laws 2008, ch. 250, § 1; 2006, ch. 47, § 1. The 2006 amendment, effective July 1, 2006, provided 
that sections enacted as Chapter 18, Article 14 of the 
NMSA are part of the New Mexico Film Museum Act. 


18-14-2. Definitions. 


As used in the New Mexico Film Museum Act: 
A. "board" means the board of trustees of the museum; and 
B. "museum" means the New Mexico film museum. 


History: Laws 20083, ch. 250, § 2. Effective dates. — Laws 2008, ch. 250, § 7 made Laws 
: : 20038, ch. 250; § 2 effective July 1, 2003. 


18-14-3. Museum; location; property. 


A. The "New Mexico film museum" is created within the cultural affairs department. The mu- 
seum shall be located in Santa Fe. 

B. All real or personal property held or subsequently acquired for the operation of the museum 
shall be under the control and authority of the board. 

C. Funds or other property received as a gift, endowment or legacy shall remain under the con- 
trol of the board and shall, upon acceptance, be used for the operation of the museum. 


History: Laws 2008, ch. 250, § 3; 2006, ch. 47, § 2. of Laws 2006, ch. 47, all functions, appropriations, money, 

The 2006 amendment, effective July 1, 2006, trans- personnel, records, files, furniture, equipment and other 
ferred the New Mexico film museum from the tourism property of the New Mexico film museum of the tourism 
department to the cultural affairs department in Sub- department shall be transferred to the cultural affairs de- 
section A. partment and that all contractual obligations of the New 

Temporary provision. — Laws 2006, ch. 47, § 4, ef- Mexico film museum of the tourism department shall be 
fective July 1, 2006, provided that on the effective date binding on the cultural affairs department. 


18-14-4, Board; appointment; terms; officers. 


A. The board of trustees of the museum is created. 

B. The board shall consist of eleven members who are residents of New Mexico, appointed by 
the governor with the advice and consent of the senate. In making the appointments, the governor 
shall give due consideration to the geographic distribution of the members’ places of residence. 
The members shall be persons who have expertise or have demonstrated a continuing interest in 
the fields of film, filmmaking or museums; provided that one of the members shall be the director 
of the New Mexico film division of the economic development department or the director's designee. 

C. The board members shall be appointed for terms of four years or less so that all terms are 
coterminous with the current term of the governor who appointed them. The board members shall 
serve at the pleasure of the governor. 

D. The secretary of cultural affairs or the secretary's designee shall be an ex-officio nonvoting 
member of the board. 

.E, The president of the board shall be designated by the governor and shall serve in that ca- 
pacity at the pleasure of the governor. Other officers shall be elected annually by the board at its 
first scheduled meeting after July 1 of each year. . 


History: Laws 2003, ch. 250, § 4; 2006, ch. 47, § 3. affairs; deleted Paragraphs (3) through (6) of Subsection B 

The 2006 amendment, effective July 1, 2006, provided in which provided for members of the board to consist of film 
Subsection B that the members of the board shall be persons actors, screenwriters, film technicians and representatives 
who have expertise or have demonstrated interest in film, of Indian nations, tribes and pueblos in New Mexico; and 
filmmaking or museums; deleted the former Paragraph (1) in Subsection D, deleted the secretary of tourism as an ex- 
of Subsection B, which provided that one member shall be officio member and provided that the secretary of cultural 
the director of the museum division of the office of cultural affairs shall be an ex-officio member of the board. 
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18-14-5. Board; compensation. 


The members of the board shall receive per diem and mileage as provided in the Per Diem and 
Mileage Act [10-8-1 through 10-8-8 NMSA BL: and shall receive no ) other cre eine perqui- 
site or allowance. 


History: Laws 2008, ch. 250, § 5. fe Effective dates. — Laws 2003, ch. 250, § 7 made Laws 
2008, ch. 250, § 5 effective July 1, 2003. 


18-14-6. Board; powers and duties. 


The board shall: 

A. exercise trusteeship over the collections of the museum; 

B. accept and hold title to property for museum use; 

C. enter into agreements or, contracts with private or public organizations, agencies or indi- 
viduals for the purpose of obtaining real or personal property for museum use; 

D. solicit and receive funds or property of any nature for the development of the museum, its 
collections and its programs; 

E. establish a New Mexico film museum foundation, incorporated, for the: purpose of raising 
funds for the development of the museum, its collections and its programs;:and 

F. adopt: rules as may be necessary to carryout the provisions of the New Mexico Film 
Museum Act. ; ) 


History: Laws 2008, ch. 250, § 6, Effective dates, — Laws.2008, ch. 250, § 7 made Laws 


2003, ch. 250, § 6 effective July 1, 2003. 
ARTICLE 15 
Rural Library Development Act 
Sec. . Sec. 
18-15-1. Repealed. 18-15-3. Repealed. 
18-15-2. Repealed. ; 18-15-4, Repealed. 


18-15-1. Repealed. 
Repeals. — Laws 2019, ch. 165, § 7 place 18-15-1 of former section, see the 2018 NMSA 1978 on NMOne' 


NMSA 1978, as enacted by Laws 2007, ch. 83, § 1, relat- Source.com. 
ing to short title, effective July 1, 2019. For. provisions 


18-15-2. Repealed. 
Repeals. — Laws 2019, ch. 165, § 7 repealed 18-15-2 of former section, see the 2018 NMSA 1978. on, NMOne 


NMSA 1978, as enacted by Laws 2007, ch. 83, § 2, relat- Source,com. 
ing to definitions, effective July 1, 2019. For provisions 


18-15-3. Repealed.. | ' 

Repeals. — Laws 2019, ch. 165, § 7 repealed 18-15-3 2019. For provisions of former section, see the 2018 NMSA 
NMSA 1978, as enacted by Laws 2007, ch. 83, § 3, relat- 1978 on NMOneSource.com. 
ing to rural library development program, effective July 1, 


18-15-4, Repealed. 


Repeals, — Laws 2019, ch. 165, § 7 repealed 18- 15-4 effective July 1, 2019. For provisions Ye! former bapetion, see. 
NMSA 1978, as enacted by Laws 2007, ch. 83, §,4, relat- the 2018 NMSA 1978 on NMOneSource.com. ft 
ing to rural library development fund; created, purpose, 
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ARTICLE 16 


Music Commission 


Sec. BOG oLy iii ~ Sec, ' 
18-16-1. Short title. re _ 18-16-3.. Music commission; created; members; terms; 
18-16-2. Definitions. HA ; compensation, 


18-16-4, Music commission; duties. 


18-16-1. Short title. 
This act [18-16-1 through 18-16-4 NMSA 1978] may be cited as the "Music Commission Act". 


History: Laws 2009, ch. 18, § 1. .. «IV, 8 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 13 contained no of. adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


18-16-2. Definitions. 


As used in the Music Commission Act: 

A. "commission" means the music commission; 

B. "department" means the cultural affairs department; and 
C. "division" means the arts division of the department. 


History: Laws 2009, ch. 13, § 2. IV, § 28, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 13 contained no ef- adjournment of the legislature.» ~ 
fective date provision, but, pursuant to N.M. Const., art. 


18-16-3. Music commission; created; members; terms; compensation. 


A. The "music commission" is created: The commission is administratively attached to the divi- 
sion, 

B. The commission is composed of fifteen members appointed by the governor. Members shall 
be residents of New Mexico, broadly representative of the various fields of music, and widely 
known for their professional competence and experience. 

C. Five members of the commission shall serve. initial terms of one year, five members shall 
serve initial terms of two years and five members shall serve initial terms. of three years as. de- 
termined by the governor; thereafter, terms shall be for three years, A vacancy on the commission 
shall be filled by appointment by the governor for the unexpired portion of the term of the member 
creating the vacancy. 

D. The governor shall appoint the bt Airperson of the commission, and the commission may ap- 
point other officers as it deems necessary to carry out the purposes of the Music Commission. Act. 
The commission shall hold at least four meetings each calendar year. 

E. Members of the commission shall not receive any compensation, perquisite or allowance. 


History: Laws 2009, ch. 18, § 3. . a IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch, 13 contained no ef- adjournment of the legislature. 
‘fective date provision, but, pursuant to N.M. Const., art. Pv ' 


18-16-4. Music commission; duties. 


The commission shall: 

A. advise the division, the department, other state agencies and the governor concerning the 
protection, promotion and preservation of music and the music industry in New Mexico; 

B. advise the division on music-related policies; 

C. advise and assist public agencies in elevating the role of music in New Mexico; 
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D. foster appreciation of the value of music; 

E. make New Mexico a music destination for both visitors and music professionals; 

F. encourage the educational, creative and professional musical activities of the residents of 
New Mexico and attract outstanding musicians to New Mexico through appropriate programs of 
publicity, education and coordination and through direct activities, such as sponsorship of music; 

G. protect, promote and preserve the musical traditions of New Mexico; and 

H. accept on behalf of the state donations of money, property and other things of value as, in 
the division's discretion, are suitable and will best further the aims of the Music Commission Act. 


History: Laws 2009, ch. 13, § 4. IV, § 23, was effective June 19; 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 13 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art, 
ARTICLE 17 
Veterans Museum 
Sec. Sec. é 
18-17-1. Short title. 18-17-5. Board; powers; duties.. 
18-17-2. Definitions. 18-17-6.. Director; appointment; qualifications. 
18-17-38. Veterans museum division created; location; 18-17-7. Director; powers; duties. 
property. 18-17-8. Museum admission policy. 
18-17-4. Board of trustees created; appointments; terms; 
officers. 


18-17-1. Short title. 


Sections 1 through 8 [18-17-1 through 18-17-8 NMSA 1978] of this act may be cited as the 
"Veterans Museum Act". 


History: Laws 2009, ch. 33 § 1. Effective dates. — Laws 2009, ch. 33, § 10 made Laws 
2009, ch. 33.§ 1 effective July 1, 2009. 


18-17-2. Definitions. 


As used in the Veterans Museum Act: | 

A. "board" means the board of trustees of the museum; 

B. "director" means the director of the division; 

C. "division" means the veterans museum division of the cultural affairs department; 
D. "museum" means the New Mexico veterans museum; and 

E. "secretary" means the secretary of cultural affairs. 


History: Laws 2009, ch. 33, § 2. Effective dates. — Laws 2009, ch. 33; 10 made Laws 
2009, ch. 33 § 3 effective July 1, 2009. j 


18-17-3. Veterans museum division created; location; property. 


A. The "veterans museum division" is created in the cultural affairs department. The principal 
facility of the division is the "New Mexico veterans museum" located in Las Cruces. The site shall 
be held in the name of the state. 

B. All property, real or personal, now held or subsequently acquired for the operation of the 
museum shall be under the control and authority of the board. 

C. Funds or other property received by gift, endowment or legacy shall remain under the 
control of the board and shall, upon acceptance, be employed for the purpose specified. 


History: Laws 2009, ch. 33, § 3. Effective dates. — Laws 2009, ch. 33, § 10 made Laws 
2009, ch. 33 § 3 effective July 1, 2009. 
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18-17-4. Board of trustees created; appointments; terms; officers. 


A. The "board of trustees of the New Mexico veterans museum" is created. The board shall 
consist of eleven voting members who are residents of New Mexico. One of the voting members 
shall be thesecretary of veterans’ services or that secretary's designated representative. Ten 
voting members shall be appointed by the governor with the advice and consent of the senate. In 
making the appointments, the governor'shall appoint at least three members from each congres- 
sional district and give due consideration to the ethnic and geographic diversity of the state. No 
more than five of the ten appointed’ members shall be from the same political party. At least five 
of the members shall be armed forces veterans, one each from: 

(1) the New Mexico national guard; 
(2) the United States army; 
(3) the United States navy; 

_ (4) the United States air force; and 
(5) the United States marine corps. 

B. Of the initial appointees, four members shall be appointed for four-year terms, four mem- 
bers shall be appointed for three-year terms and two members shall be appointed for two-year 
terms. All subsequent appointed members shall be appointed for four-year. terms. 

-C. A majority of the board members currently serving shall constitute a quorum, at any meet- 
ing or hearing. , 

D. Any appointed member failing to attend three consecutive meetings after receiving proper 
notice shall be recommended for removal by the governor. The governor may also remove any ap- 
pointed member of the board for neglect of any duty required by law, for incompetency, for unpro- 
fessional conduct or for violating any provisions of the Veterans Museum Act. If a vacancy occurs 
on the board, the governor shall appoint another member to complete the unexpired term. 

E. The secretary of cultural affairs shall be an ex-officio nonvoting member of the board. 

F, The governor shall designate the president of the board, who shall serve in that capacity at 
the pleasure of the governor. 

G, Appointed members of the board are entitled to per diem and mileage as rroens in the Per 
Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] but shall receive no other compensa- 
tion, perquisite or allowance. . 


History: Laws 2009, ch. 33, § 4, i . Effective dates. — Laws.2009, ch. 33, § 10 made Laws 
' 2009, ch: 33 § 4 effective July 1, 2009. 


18-17-5. Board; powers; duties. 

The board shall: 

A. exercise trusteeship over the collections of the museum; 

B. accept and hold title to all property for the museum's use; : 

C. review annually the performance of the director and report its findings to the secretary; 

D. enter into agreements or contracts with private or public organizations, agencies or indi- 
viduals for the purpose of obtaining real or personal property for the museum's use; 

E. authorize the director to solicit and receive funds or property of any nature for the develop- 
ment of the museum, its collections and its programs; 

F. adopt such rules as may be necessary to carry out the provisions of the Veterans Museum 
Act; and 

G. establish policy, Getermine the mission and direct the spe of the museum. 


i 


History: Laws a00e; ch. 33, § 5. | Effective dates. — Laws 2009, ch. 33, § 10 made Laws 
iy ' 2009, ch. 33.8.5 effective July. 1, 2009. . 
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18-17-6. Director; appointment; qualifications. 


A. Subject to the authority of the secretary, the administrative and execute officer of the divi- 
sion and the museum is the "director" of the division. — . 

B. The secretary shall appoint the director with the si aaiaah of the pavergan from a list of 
qualified finalists provided by the board of trustees. 

C. The position of director shall require previous experience in museum administration. 


History: Laws 2009, ch. 33, § 6. Effective 5 ye — Laws 2009, ch; 33, § 10 made Laws 
2009, ch. 33 § 6 effective July 1, 2009. ; 


18-17-7. Director; powers; duties. 


Subject to the policies agreed to by the board, the director: 

A. shall be responsible for the operation of the museum in accordance with all appropriate 
statutes and rules; 

B. shall develop exhibits and programs displaying New Mexico veterans history for the benefit 
of the public and with particular concern for the interests of the schools of the state; 

C. shall acquire by donation or other means of acquisition any collections and related materi- 
als appropriate to a veterans museum and shall direct research as is appropriate to render the 
collections of benefit to the public; : : 

D. shall employ such professional staff and other employees as are necessary to the operation of the 
museum in accordance with the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]; 

E. may solicit and receive funds or property of any nature for the development of the museum; 

F. may enter into contracts with public or private organizations, agencies or individuals for 
the performance of services related to the location, preservation, development, study or salvage of 
historical New Mexico veterans materials; 

G. shall provide an office in the museum for use by the veterans’ services department to pro- 
vide services to New Mexico veterans; 

H. shall cooperate with institutions of higher education and other agencies and political sub- 
divisions of municipal, state and federal governments to establish, maintain and extend the pro- 
grams of the museum; 

I. may, as authorized by the board, lend collection materials to qualified institutions and agen- 
cies for purposes of exhibition and study and borrow collection materials from other institutions 
and agencies for the same purpose; 

J. subject to the provisions of Section 8 [18-17-8 NMSA 1978] of the Veterans Museum Act, 
shall impose and collect admission fees and conduct retail sales as are normal for the operation of 
the museum; 

K. may publish journals, books, reports and other materials as are appropriate to the operation 
of the museum; and 

L. shall perform other appropriate duties as may be delegated by the governor, the secretary or 
the board or as may be provided by law. 


History: Laws 2009, ch. 33, § Pade Effective dates. — Laws 2009, ch. 33, § 10 made Laws 
2009, ch. 38 § 7 effective July 1, 2009, 


18-17-8. Museum admission policy. 


The board, the secretary of cultural affairs and the director shall establish and implement a 
policy to permit New Mexico residents age sixty years and older to enter all publicly accessible 
exhibit and program areas of the museum, except special exhibits and programs where commis- 
sions or royalties are paid by contract, free of charge every Wednesday that is not a holiday that 
the museum is open. 


History: Laws 2009, ch. 33, § 8. Effective dates. — Laws 2009, ch. 33, § 10 made Laws 
2009, ch. 33 § 8 effective July 1, 2009. 
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ARTICLE 18 
Rural Library Development 


Sec. | ~ Sec. 
18-18-1. Rural libraries endowment fund; distributions. 18-18-3. Rural libraries program fund created. 


18-18-2. Rural libraries grant progrnm; specialized 18-18-4, Rettes cara 
services.. . 


18-18-1. Rural libraries endowment fund; distributions. 


A. The "rural libraries endowment fund" is created in the state treasury to support the preser- 
vation, development and establishment of rural libraries throughout the state by providing fund- 
ing for rural libraries' operational and capital needs and funding for the delivery of specialized 
services to rural libraries. 

B. The rural libraries endowment fund consists of appropriations and donations to the fund 
and all income from investment of the fund. The state investment officer shall invest money in the 
fund as money in the fund described in Article 12, Section 7 of the constitution.of New Mexico is 
invested. 

-C. Distributions of money from the rural libraries endowment fund shall be: 

(1) in the following gross amounts: 

(a) for fiscal year 2022 and each of the following five fiscal years, the difference, if 
positive, between all fund investment income yielded through the immediately preceding calendar 
year and all fund distributions, up to five percent of the year-end market value of the fund for the 
immediately preceding calendar year; and 

(b) for fiscal year 2028 and each subsequent fiscal year, the average of fund invest- 
ment income yielded in the immediately preceding five calendar years, up to five percent of the 
year-end market value of the fund for the immediately preceding calendar year; and 

(2) in the following proportions: | 

(a) ninety-five percent of the gross distribution to the rural libraries program fund for 
grants through the rural libraries grant program; and | 

(b) five percent of the gross distribution to the cultural affairs department for the 
state's delivery of specialized services to rural libraries. 


History: Laws 2019, ch. 165, § 1. Effective dates. — Laws 2019, ch. 165, § 8 made Laws 
. 2019, ch. 165, § 1 effective July 1, 2019. 


18-18-2. Rural libraries grant program; specialized services. 


A. The "rural libraries grant program" is created. Through that program, the state librarian 
shall annually disburse, in the form of grants directly benefiting developing rural libraries and 
established rural libraries and grants for the establishment of developing rural libraries in cit- 
ies, towns and villages without libraries, money from the rural libraries program fund. The state 
librarian shall endeavor each year to disburse the full amount available for rural libraries grants. 
The portion, if any, of that amount not disbursed shall be made renal ele for the next award of 
grants. 

B. Once a developing rural library or an established rural libraty qualifies to receive grants 
pursuant to this section, that library shall remain qualified to receive such grants even if the 
population in the municipality or Indian nation, tribe or pueblo exceeds three thousand. 

_C. The state librarian shall use money allocated for specialized services to rural libraries from 
the rural libraries endowment fund distribution to provide specialized services to rural libraries. 


History: Laws 2019, ch. 165 § 2; 2021, ch. 77, § 1. even if the population in the municipality or Indian na- 
The 2021 amendment, effective June 18, 2021, estab- tion, tribe or pueblo exceeds three thousand; added new 
lished that once a rural library qualifies to receive grants, Subsection B and redesignated former Subsection B as 
that library shall remain qualified to receive such grants Subsection C, 
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18-18-3. Rural libraries program fund created. 


The "rural libraries program fund" is created in the state treasury. The fund consists of distri- 
butions from the rural libraries endowment fund that are designated for the rural libraries grant 
program and appropriations, gifts, interest and other money attributed to the fund: Money in the 
fund shall not revert at the end of a fiscal year. Money in the fund may be appropriated by the 
legislature to carry out the provisions of Sections 1 through 4 [18-18-1 through 18-18-4 NMSA 
1978] of this 2019 act. Expenditures from the fund shall be made upon warrant of the secretary of 
finance and administration pursuant to vouchers signed by the state librarian or the state librar- 
ian's authorized representative. ; ; 


History: Laws 2019, ch. 165, § 3. Temporary provisions. — Laws 2019, ch. 165, § 6 
Effective dates. — Laws 2019; ch. 165, § 8 made Laws provided that on July 1, 2019, the balance in the rural 
2019, ch. 165, § 8 effective July 1, 2019. library development fund is transferred to the rural 


libraries endowment fund. 


18-18-4. Definitions. 


As used in Sections 18-18-1 through 18-18-4 NMSA 1978, and to the extent allowed by law: 

A. "developing rural library" means a rural library whose library staff, whether salaried or vol- 
unteer, is dedicated to delivering library services to the public for at least fifteen hours per week 
and on at least two days each week; 

B. “established rural library" means a rural library: — 

(1) with permanent, salaried staff; and 
(2) that offers library services to the public for at least twenty-five hours per week; 
C. "rural library" means a library that is established: 
(1) through an ordinance or legal resolution adopted by a political subdivision of the state 
and is located in: ~ 
(a) an unincorporated area of the state; or 
(b) a municipality with a population on or after July 1, 2019 of three thousand or less; 
(2) by a legal resolution of a tribal government in New Mexico with a tribal population on 
or after July 1, 2019 of three thousand or less; or 
(8) as a corporation with tax-exempt status pursuant to Section 501(c)(3) of the United 
States Internal Revenue Code of 1986 and is located in: 
(a) an unincorporated area of the state; or 
(b) a municipality with a population on or after July 1, 2019 of three thousand or less; 
and 

D. "specialized services" means professional development opportunities, program support, infor- 

mation technology support and other capacity-building services, as defined by the state librarian. 


History: Laws 2019, ch. 165 § 4; 2021, ch. 77, § 2. or is located in an unincorporated area of the state", and 
Cross references, — For Section BOI) of the United added Subparagraphs C(1)(a) and C(1)(b), in Paragraph 
States Internal Revenue Code of 1986, see 26 U.S.C. ~ C(2), after "New Mexico", deleted "and is located in a cen- 
§.501(c), sus designated place with a population at the time of the 
The 2021 amendment, effective June 18, 2021, re- library's establishment of three thousand or less; or" and 
vised the definition of "rural library", and added statu- added "with a tribal population on or after July 1, 2019 of 


tory references; after "Sections", deleted "1 through 4 of three thousand or less", and.in Paragraph C(38), after-"lo- 
this 2019 act" and added "18-18-1 through 18-18-4 NMSA cated in", deleted "a municipality with a population at the 


1978"; and in Subsection C, Paragraph C(1), after "located time of the library's establishment of three thousand. or 

in", deleted "a municipality with a population at the time less or is located in an unincorporated area of the state", 

of the library's establishment of three thousand or less and added Subparagraphs C(3)(a) and ‘C(8)(b). 
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CHAPTER 19 
nt oicv “Public Lands 


Art. 


1. Commissioner of Public Lande: Disposition of Revenue, 19-1-1 to 19-1-24 


1A. Natural Resource Revenue Recovery, Repealed 


2. United States.Lands, 19-2-1 to 19-2-12 
3. Occupation of Public Lands, 19-3-1 to 19-3-16 


4, Townsites, 19-4-1 to 19-4-42 


5. Classification, Care and Protection of State Lands, 19-5-1 to 19-5-10 
6. Trespass and Violations Relating to State and United States Lands, 19-6-1 to 


19-6-10 


7, Sale and Lease of Lands, 19-7-1 to 19-7-69 


8. Lease of Mineral Lands, 19-8-1 to 19-8-33 


9. Lease of Coal Lands, 19-9-8 to 19-9-16 


10. Lease of Oil and Gas Lands, 19-10-1 to 19-10-70 
10A. Carbon Dioxide Act, 19-10A-1 to 19-10A-7 


10B. Ongard System Development, 19-10B-1 to 19-10B-8 


11. Timberlands, 19-11-1 to 19-11-10 


12. Land Office Building, 19-12-1 to 19-12-13 
13.. Lease of Geothermal Resources on State Lands, 19-13-1 to 19-13-28 

14, Reservation of Rights in Lease or Conveyance of State Lands, 19-14-1 to 19-14-3 
15. Administration of Public Lands, Repealed 


ARTICLE 1 


Commissioner of Public Lands; Disposition of Revenue 


Sec. 

19- 1-1, Creation of state land office: commissioner of public 
lands designated executive officer; powers. 

19- 1-1.1. State land trusts advisory board; members; apr 

. pointment; terms. 

19-1-1.2. State land trusts advisory board; removal of 
members; vacancies. i 

19-1-1.3. State land trusts advisory board; ikenizetious 
meetings. 

19-1-1.4. State land trusts advisory board; duties. 

19-1-2. Duties of land commissioner. 

19-1-2,1, Confidential information; penalty. 

19-1-3, Delinquent payments; interest. 

19-1-4. Oath and bond. 

19-1-5. Land commission under Enabling Act; members; 
officers; locating agents. 


19-1-6, Assistant commissioner; chief clerk; clerical force. 


19-1-7, Appointment of employees as clerks to sign docu- 
ments: for commissioner; filing with the 
; secretary of state, 
19-1-8, Filing of official appointment; revocation; bond. 
19-1-9, Additional assistance to defend contest suits. 
19-1-10. Duties and bonds of subordinates; expenses 
payable from maintenance fund. 
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Sec, 


19-1-11. 


19-1-12, 
19-1-13, 
19-1-14, 


19-1-15. 
19-1-16, 
19-1-17. 


19-1-18. 
19-1-19. 


19-1-20. 
19-1-21, 
19-1-22. 
19-1-23. 


19-1-24. 


State lands maintenance fund; created; state 
lands income; disposition; state trust lands 
restoration and remediation fund created. 

State land office; expenses; how paid. 

Maintenance fund balance; apportionment. 

Separate accounts; payment of deficiencies; ex- 
ception. 

Repealed. 

Deposit of money derived from state lands. 

Permanent, income and current funds; creating 
deposits. 


. Sources of special funds, 


Public buildings at capital, permanent fund; in- 
‘vestment. > 

Transfers and distributions of funds for schools 
and institutions. 

Copies of records; fees; use as evidence. 

Contracts for potash land exploration. 

Rules and regulations for land office; posting 
changes. 

Publication of rules and regulations; distribu- 
tion of copies. 
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19-1-1 PUBLIC LANDS 19-1-1.1 


19-1-1. [Creation of state land office; commissioner of public lands 
designated executive officer; powers.] 


A state land office is hereby created, the executive officer of which shall be the commissioner of 
public lands, hereinafter called the commissioner, who shall have jurisdiction over all lands owned 
in this chapter by the state, except as may be otherwise specifically provided by law, and shall have 
the management, care, custody, control and disposition thereof in accordance with the provisions 
of this chapter and the law or laws under which such lands have been or may be acquired. 


History: Laws 1912, ch. 82, § 1; Code 1915, § 5178; ANNOTATIONS 
ph gh take LO TS TAS Denies Me ee Rulemaking authority of commissioner limited. 


— The commissioner has no authority to promulgate rules 

or regulations inconsistent with legislative enactments 
Compiler's notes. — The words "who shall have ju- | governing mineral leases on public lands. Harvey E. Yates 

risdiction over all lands owned in this chapter by the Co. v, Powell, 98 F.3d 1222 (10th Cir. 1996). 

state" appear in the 1915 Code but not in the 1912 stat- The commissioner exceeded his authority and usurped 

ute, which read: "who shall have jurisdiction over all lands it legislative function in promulgating the definition of 

now owned or hereafter acquired by the state." The words proceeds" in a rule so that it would require state lessees 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


"this chapter" evidently refers to chapter 102 of the 1915 to pay royalties even when gas was not extracted from 
Code, §§ oes to 5290, commiledl esi as 19-1-1 to 19-1-6, the leased premises. Harvey E. Yates Co. v. Powell, 98 F.3d 
19-1-9 to 19-1-16, 19-1-21, 19-2-1, 19-5-3 to 19-5-10, 19-6-1 1222 (10th Cir 1996). 

to 19-6-7, 19-7-1, 19-7-7, 19-7-8, 19-7-11, 19-7-13, 19-7-19 Extent of commissioner's jurisdiction. — The New 
to 19-7-22, 19-7-25, 19-7-27 to 19-7-30, 19-7-34, 19-7-36, Mexico legislature intended the jurisdiction of the com- 
19-7-50, 19-7-51, 19-7-52, 19-7-53, 19-7-57, 19-7-58, 19-7- missioner of public lands to extend only so far as those 
64 to 19-7-67, 19-8-1 to 19-8-3, 19-8-10, 19-8-12, 19-8-13, lands acquired by the state pursuant to acts of congress. 
19-9-1 to 19-9-8 and 19-11-10 NMSA 1978. 1980 Op. Att'y Gen. No. 80-10. 


Cross references. — For duty to obtain data and in- Law reviews. — For article, "The West and Its Pub- 


formation on state lands, and classify same, see 19-5-1 lic Lands; Aid or Obstacle to Progress?" see 4 Nat. Re- 
NMSA 1978. sources J. 1 (1964), 
For constitutional duties of commissioner of public Am, Jur, 2d, A.L.R. and C.J.S. references. — 63A 
lands, see N.M. Const., art. XIII, § 2. Am, Jur, 2d Public Lands §§ 1 to 3, 12 to 38. 
738A C.J.S. Public Lands § 180. 


19-1-1.1. State land trusts advisory board; members; appointment; 
terms. 


A. The "state land trusts advisory board" is created. The state land trusts advisory board shall 
consist of seven members appointed by the commissioner of public lands with the advice and con- 
sent of the senate. Terms of the initial board shall be structured so that three terms shall expire 
on December 31, 1990, three terms shall expire on December 31, 1992 and one térm shall expire on 
December 31, 1994; thereafter, commissioners shall be appointed for terms of six years. 

B. Members of the board shall, as reasonably as possible, represent a geographical balance 
from across the state and shall be selected as follows: ; 

(1) two members shall represent the beneficiaries of the state land trusts; 
(2) one member shall represent the extractive industries; | 
(3) one member shall represent the agricultural industries; 

(4) one member shall represent conservation interests; and 

(5) two members shall represent the public at large. i 

C. No more than four members of the board shall belong to the same patteieal 5 ae 

D. Members of the board shall be reimbursed as provided in the Per Diem and Mileage Act 
[10-8-1 to 10-8-8 NMSA 1978]. These expenses shall be paid from the budget of the commissioner 
of public lands. 


History: Laws 1989, ch. 186, § 1. 
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19-1-1.2 COMMISSIONER OF PUBLIC'LANDS; DISPOSITION OF REVENUE 19-1-2 


19-1-1.2. State land trusts advisory board; removal of members; 
‘vacancies. 


A. . Members of the state land trusts: advisory board shall not be:removed except for incom- 
petence; neglect of duty or malfeasance in office. Provided, however, no removal shall be made 
without notice of hearing and an opportunity to be heard having first been given to the: member. 
The supreme court is given exclusive jurisdiction over proceedings to remove members of the state 
land trusts advisory board under. rules it may promulgate, and its decision in connection with 
these matters shall be final. 

B. Any vacancy occurring on the state land trusts advisory board shall be filled by appoint- 
ment of the commissioner of public lands with the advice and consent of the senate for the remain- 
der of the unexpired term. 


History: Laws 1989, ch. 186,§ 2. . 


19-1-1.3. State land trusts advisory board; organization; meetings, 


At its initial meeting and biannually thereafter, the board shall elect a chairman, vice chairman 
and other officers as it deems necessary. The board shall meet at the call of the chairman or a ma- 
jority of the members. All meetings of the state land trusts advisory board shall be in compliance 
with the Open Meetings Act [10-15-1'to 10-15-4 NMSA 1978]. 


History: Laws 1989, ch. 186, § 3. 


19-1-1.4. State land trusts advisory board; duties. 


A. The consensus and advice of the state land trusts advisory board are intended to provide 
a continuity for resource management and to help the commissioner of public lands with under- 
standing and maintaining the highest standards for maximizing the income from the trust assets, 
and to protect and maintain the assets and resources of the trust as required by the constitution 
of New Mexico, the Enabling Act for New Mexico and state statute. To that end, the board shall 
review the policies and practices of the commissioner of public lands and shall advise the commis- 
sioner on how such policies and practices affect and achieve those goals. 

B. No action of the state land trusts advisory board shall be binding on the commissioner of 
public lands, who alone has the constitutional and fiduciary responsibility as trustee for the trusts. 

C.. The commissioner of public lands shall hold at least one meeting per year jointly with the 
state land trusts advisory board and the administrative head or designee. of the beneficiary in- 
stitutions. At annual beneficiary meetings the commissioner shall inform and discuss with the 
representatives of the beneficiaries and the board the plans, goals, objectives, budget, revenue 
projections, asset management issues and all other pertinent information regarding the state land 
trusts. : 


History: Laws 1989; ch. 186, § 4. 


19-1-2. Duties of land commissioner. 


The commissioner shall have a seal with an appropriate device thereon; and such seal affixed to 
any contract, deed; lease or other instrument executed by the commissioner shall be prima facie 
evidence of the due execution thereof. Said commissioner shall receive and pass upon all applica- 
tions for leasing or purchasing state lands and timber; and shall execute and authenticate for the 
state all deeds, leases, contracts orother instruments affecting such lands. All such leases, deeds, 
contracts and grants heretofore or hereafter executed shall be entitled to record without acknowl- 
edgment, and record thereof in the county in which the land described therein is situated shall be 
constructive notice to all persons of the contents thereof. Said commissioner shall have power to 
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19-1-2 PUBLIC LANDS | 19-1-2 


provide all necessary books, blanks, records, property, equipment and appurtenances of every kind 
whatsoever for the proper management of said state land office and the lands under his control; 
to deed by quitclaim or otherwise to the United States any or all claims that the state may have 
in and to lands within any private land grant or reservation made or confirmed in pursuance of 
authority of congress, or to such of its lands as‘may be needed by the United States or for reclama- 
tion of water power sites for the purpose of selecting indemnity lands therefor; also to such of its 
lands as may be desired by the United States for agricultural experiment purposes; to:collect all 
moneys due to the state for the lease, purchase or use of state lands; to receive all moneys due to 
the state derived from any state lands and credit said moneys so received to the separate funds 
created for the respective purposes named in grants by congress, or otherwise, and he shall pay 
over to the state treasurer, on or before the tenth day of the next succeeding month, all such mon- 
eys received during each month to be credited to the several funds respectively entitled thereto. 
He shall keep a full and complete record of all his official acts and shall submit to the governor 
each year a report bearing date the first day of December, and at any other time on request, which 
shall contain a statement of the business and expenses of said state land office and the amount of 
moneys received and turned over by him to the state treasurer for each fund, together with such 
recommendations as he may deem proper for the better management and control of state lands. 
He shall cause to be printed biennially, for the use and information of the legislature, the annual 
reports thus made to the governor for the two (2) years preceding each regular session thereof, and 
he shall charge the cost of such printing to the state lands maintenance fund hereinafter in this 
chapter created. He shall employ a person qualified and experienced as a geologist or petroleum 
engineer who in turn is hereby authorized to appoint, with the approval of the commissioner, such 
inspectors, clerks and additional assistants as he may deem necessary to collect and compile in- 
formation, under the direction and supervision of the commissioner, relative to oil and gas leasing 
development and production within the state which may affect state lands and prepare maps and 
reports necessary and expedient for the proper supervision and leasing of lands belonging to the 
state for oil and gas purposes. The salary of said geologist or petroleum engineer and inspectors, 
clerks and additional assistants as provided shall be fixed by the commissioner and said salaries 
and expenses to be paid out of the state land office maintenance fund. He shall make rules and 
regulations for the control, management, disposition, lease and sale of state lands and perform 
such other duties as may be prescribed by law. 


History: Laws 1912, ch. 82, § 2; Code 1915, § 5179; (8) the provisions of Sections 13-6-3 and 17-4-3 
C.S. 1929, § 182-102; 1941 Comp., § 8-102; Laws 1953, NMSA 1978 shall not apply to the transfer of property re- 
ch, 75, § 1; 1958 Comp., § 7-1-2. quired by Subsection B of this section. 

Compiler’s notes. — The words "this chapter" evi- B. The state game commission shall return to the 
dently refers to chapter 102 of the 1915 Code, §§ 5178 to energy, minerals and natural resources department. by 
5290, compiled herein as 19-1-1 to 19-1-6, 19-1-9 to 19- quitclaim deed for use by the state parks division of the 
1-16, 19-1-21; 19-2-1, 19-5-3 to 19-5-10, 19-6-1 to 19-6-7, department as a state park all land, buildings and inter- 
19-7-1, 19-7-7, 19-7-8, 19-7-11, 19-7-13, 19-7-19 to 19-7-22,. ests in the following thirteen and thirty-nine hundredths 
19-7-25, 19-7-27 to 19-7-30, 19-7-34, 19-7-36, 19-7-50, 19- acres, more or less, situated in Dona Ana county, New 
7-51, 19-7-52, 19-7-53, 19-7-57, 19-7-58, 19-7-64 to 19-7- Mexico, and described as follows: 

67, 19-8-1 to 19-8-3, 19-8-10, 19-8-12, 19-8-138, 19-9-1 to A tract of land situated within the Mesilla Civil 
19-9-8 and 19-11-10 NMSA 1978. Colony Grant in Sections 2 & 3, T.24S., R.JE., and Sec- 

Cross references, — For classification of state lands, tion 34, T.23S., R.1E., N.M.P.M. of the U.S.R.S, Surveys 
see 19-5-1 NMSA 1978. being U.S.R.S. Tracts Map 12-12, 12-13, 12-14, 12-15, 12- 

For fire protection for state lands, see 19-5-3 NMSA 16A, 12-16C, 12-16D, 12-16E & 12-34, and being more par- 
1978. ticularly described as follows, to wit: 

For care and protection of timberlands, see 19-11-1 Beginning at a 1/2" iron rod set on the East line 
NMSA 1978. of the Picacho Drain for a corner of the tract herein de- 

Temporary provisions. — Laws 2019, ch. 171, § 1, ef- scribed; whence meander corner No, 20 on the Mesilla 
fective April 2, 2019, provided: Civil Colony Grant bears N.46 deg. 43'29"W., 4155.14 

A. The legislature finds that: feet; 

(1) the transfer of land and buildings of the Mesilla Thence “an the point of beginning and leaving 
Valley Bosque state park by the commissioner of public said Picacho Drain, N.58 deg, 30'00"E., 597.65 feet to a 1/2" 
lands by quitclaim deed to the state game commission in iron rod set for a corner of this tract; 

June 2018 was without required legislative approval; Thence 8.31 deg. 30'00"E:, 424.07 feet to a 1/2" iron 

(2) the land and buildings of the Mesilla Valley rod set on the West line of a 60 foot wide road for a corner 
Bosque state park are not in excess of the reasonable of this tract and point of curvature; 
needs of the state parks division of the energy, miner- Thence along the West line of said 60 foot wide road 
als and natural resources department for use as a state the following courses and distances, around the arc of a 
park; and curve to the left, having a radius of 1055.81 feet, through 
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a central angle of 42 deg. 21'00" and whose long cord bears 
N.20 deg. 00'18"E., 762.75 feet to a 1/2" iron rod set; 

Thence N.01 deg. 08'54"W., 1184.93 feet to a 1/2" 
iron rod set a point of curvature; 

Thence around the arc of a curve:to the left, hav- 
ing a radius of 1819.90 feet, through a central angle of 41 
deg. 03'48" and whose long cord bears N.21 deg. 39'44"W,, 
1276.57 feet to a 1/2" iron rod set; 

Thence N.42 deg. 11'36"W., 1248.73 feet to a 1/2" 
iron rod set for a corner of this tract; 

Thence N,19 deg. 05'52"W., 152.96 feet to a 1/2" iron 
rod set on the West line of the Rio Grande for the most 
Northerly corner of this tract; 

Thence along the West line of the Rio Grande the 
following courses and distances, S.42 deg. 11'36"E., 1389.48 
feet to an I.B.C. Pipe found and point of curvature: 

Thence around the arc of a curve tothe right, hav- 
ing a radius of 1879.90 feet, an arc length of 1347.26 feet, 
through a central angle of 41 deg. 03'43" and whose long 
chord bears 8.21 deg. 39'42"E., 1318.61 feet to an I.B.C 
Pipe found; 

Thence S.01 deg. 08'54"E., 1184.91 feet to an I. B.C. 
Pipe found and point of curvature: 

Thence around the arc of a curve to the right, hav- 
ing a radius of 1115.81 feet, an are length 1237.36 feet, 
through a central angle of 63 deg. 32'14" and whose long 
chord bears §.30 deg. 35'57"W., 1174.93 feet to an I.B.C. 
Pipe found; 

Thence 8.62 deg, 21'12"W., 161. 86 feet to a 1/2" iron 
rod set at the Southwest intersection of the Rio Grande 
and Picacho Drain for Southwest corner of this tract; 

Thence along East line of the Picacho Drain the fol- 
lowing courses and distances, N.41 deg. 30'00"W., 161.24 
feet to a 1/2" iron rod found and point of curvature; 

Thence around the arc of a curve to the right, hav- 
ing a radius of 1095.90 feet, an arc length of 202.02 feet, 
through a central angle of 10 deg. 33'44" and whose long 
chord bears N.36 deg, 46' 52"W., 201.74 feet to a 1/2" iron 
rod set; 

Thence N.31 deg. 30'00"W., 158.85 feet to the point 
of beginning, containing 13.392 acres of land, more or less. 

C. The real property transferred pursuant to Subsec- 
tion B of this section shall be used to reestablish Mesilla 
Valley Bosque state park as that park existed prior to the 
transfer of the property by quitclaim deed of the commis- 
sioner of public lands on June 18, 2018. 


ANNOTATIONS 


Reservation of minerals. — The commissioner of 
public lands had power to reserve the minerals in the 
land to the fund or institution to which the land belongs, 
when making sale thereof. State ex rel. Otto v. Field; 
1925-NMSC-019, 31 N.M. 120, 241 P. 1027. 

Mandamus will not lie to compel commissioner to 
issue deed conveying public lands free from reservation 
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of the minerals therein, which reservation was con- 
tained in the contract of sale, because it is, in effect, 
an action against the state. State ex rel. Evans v. Field, 
1921-NMSC-082, 27 N.M. 384, 201 P. 1059, explained in 
Gamble v. Velarde, 1932-NMSC-048, 36 N.M. 262, 13 P.2d 
559, distinguished in Swayze v. Bartlett, 1954-NMSC-019, 
58 N.M. 504, 273 P.2d 367. 

Effect of reservation. — The right to remove sand 
and gravel did not pass under a grant issued by the com- 
missioner of public lands authorizing the highway com- 
mission to use certain lands as a source of surfacing mate- 
rials which contained a general clause reserving minerals. 
1961-62 Op. Att'y Gen. No. 61-12. 

No power to sell highway commission lands. — 
Neither by the constitution nor by statute has the com- 
missioner of public lands been given power to sell lands 
held by the highway commission and acquired for its pur- 
poses, 1953-54 Op. Att'y Gen. No. 53-5831. 

Effect of timberlands lease. — A lease of timber- 
lands made by the territorial commissioner, with the right 
to cut certain timber, passed title to the timber subject to 
defeasance as to timber remaining at the end of the term, 
and a renewal of such lease was properly made before 
its expiration, but after the territory had become a state, 
without advertisement for bids. The timber remaining un- 
cut at the expiration of the lease reverts to the grantor, 
but where the land itself was sold to the lessee, no title 
remained in the grantor. 1923-24 Op, Att'y Gen. 23-3728. 

No authority over departments' buildings. — 
There is no statute specifically giving the commissioner 
of lands authority to lease surface rights: and buildings 
owned by state departments. 1953-54 Op. Att'y Gen. 
No. 53-5831. 

Without commissioner's consent, use of school 
section for cemetery is unauthorized. 1919-20 Op. 
Att'y Gen. No. 20-2603. 

Transfer to United States. — Statute authorizes 
state land commissioner to make conveyance to United 
States of lands within the exterior boundaries of Alamo 
National Forest. 1915-16 Op. Att'y Gen. No. 15-1641. © 

Administration of funds. — The commissioner of 
public lands is the’sole person entrusted with the admin- 
istration of the funds of which he is trustee, as provided 
in the Enabling Act, the New Mexico constitution and the 
laws of the state of New Mexico, subject to the expendi- 
ture being a reasonable one, and the legislature is not 
empowered, nor is the governor authorized, to restrict the 
commissioner in the expenditure of these funds. 1953-54 
Op. Att'y Gen. No, 5781, overruled by Op. Att'y Gen. Nos. 
59-195 and 59-151. 

Commissioner of public lands may employ forest 
guards in order to protect and care for public lands. 1915- 
16 Op. Att'y Gen. No. 15-1414. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 738A 
C.J.S. Public Lands § 180. 


19-1-2.1. Confidential information; penalty. 


The provisions of any confidential contract, reserve data or other confidential information re- 
quired to be submitted under any lease or rule or regulation of the commissioner of public lands, 
and which is clearly marked as confidential by the person from whom submission is required, 
shall be held confidential by the commissioner, his employees and his agents. Any person who will- 
fully violates the provisions of this section shall be guilty of a misdemeanor. Nothing in this sec- 
tion shall be construed to prevent statistical information from being derived from the information 
available to the commissioner or.its use in public hearings before the commissioner or in appeals 
from decisions of the commissioner for which such information is essential. This section shall not 
be construed to protect any information, even if otherwise considered confidential under this sec- 
tion, if such information ‘is also available from public, non-confidential sources. Notwithstanding 


© 2022.State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


19-1-3 PUBLIC LANDS (GOs ' 19-1-6 


the provisions of any act requiring meetings of public bodies to be open, the commissioner may 
close that part of any meeting where confidential information covered by this section is discussed. 


Cross references. — For sentencing for misdemean- 


History: Laws 1985, ch. 240, § 1. 
ors, see 31-19-1 NMSA 1978. 


19-1-3. Delinquent payments; interest. 


When entering into contracts for the sale, lease or other disposition of public lands under his juris- 
diction, the commissioner of public lands‘is authorized to contract for payment of interest on any pay- 
ment of rental, royalty, principal interest or other indebtedness which becomes delinquent. Interest on 
delinquent payments shall not exceed the rate of one percent a month nor be less than one-half percent 
a month, for any fraction of a month; Interest shall accrue from the date the payment becomes due. 


History: 19538 Comp., § 7-1-2.1, enacted by Laws 
1971, ch. 96, § 1, 


Cross references, — For forfeiture of coal land leases, 


for noncompliance with terms, see 19-9-18 NMSA 1978. 


For cancellation of oil and gas land leases for nonpay- 
ment of rentals, see 19-10-20 NMSA 1978, 
For cancellation of geothermal resources leases for non- 


payment of rentals or royalties, see 19-13-23 NMSA 1978. 


19-1-4. [Oath and bond.] 


Before entering upon the duties of his office the commissioner shall qualify by taking and sub- 
scribing an oath as prescribed by the constitution and by executing a bond to the state in the penal 
sum of fifty thousand dollars ($50,000), conditioned for the faithful performance of the duties of his 
office, and which bond, together with said oath, shall be filed in the office of the secretary of state. 
If such bond be.executed by a surety SORRY, the expense thereof shall be paid out of the state 
lands maintenance fund. ; 


For the oath to support constitution and laws and carry 
out duties of office, see N.M. Const., art. XX, § 1. 


History: Laws 1912, ch. 82, § 8; Code 1915, § 5180; 
C.S. 1929, § 182-103; 1941 Comp., § 8-103; 1953 Comp., 


§ 7-1-8, 
Bracketed material. — The.bracketed material was 
inserted by the compiler and is not part of the law. 


For the bonds required for. public officers and employ- 
ees, and filing of same, see 10-2-1 NMSA 1978 et seq. 
For the Surety Bond Act, see 10-2-138 NMSA 1978 et seq. 


Cross references. — For the state lands maintenance 
fund, see 19-1-11 NMSA 1978, 


19-1-5. [Land commission under Enabling Act; members; officers; 
locating agents. | 


The commissioner of public lands shall be the third member along with the governor and at- 
torney general of the commission created by Section 11 of the act of congress designated as the 
Enabling Act, approved June 20, 1910. The governor shall be chairman and said commissioner 
shall be secretary of said commission. The commission is authorized to employ one or more locat- 
ing agents who shall be paid out of the maintenance fund provided by this chapter. 


History: Laws 1912, ch. 82, § 77; Code 1915, § 5255; 19-1-16, 19-1-21, 19-2-1, 19-5-3 to 19-5-10, 19-6-1 to 19-6- 
C.S. 1929, § 132-189; 1941 Comp., § 8-105; 1953 Comp., 7, 19-7-1, 19-7-7, 19-7-8, 19-7-11, 19-7-13, 19-7-19 to 19-7- 
§ 7-1-4. 22, 19-7-25, 19-7-27 to 19-7-30, 19-7-34, 19-7-36, 19-7-50, 

Bracketed material. — The bracketed material was 19-7-51, 19-7-52, 19-7-53, 19-7-57, 19-7-58, 19-7-64 to 19- 


daa 
inserted by the compiler and is not part of the law. 7-67, 19-8-1 to 19-8- 3, 19-8-10, 19-8-12, 19-8- 13, 19- 9- 1 to 


Compiler's notes,’ — The words "this chapter" evi- 
dently refers to chapter 102 of the 1915, Code, §§, 5178 
to 5290, compiled herein as 19-1-1 to 19-1-6, 19-1-9 to 


19-9-8 and 19-11-10 NMSA’ 1978, 
Cross references, — For the state lands eer 
fund, see 19-1-11 NMSA 1978. 


19- 1-6. [Assistant commissioner; chiet clerk: clerical force. | 


The commissioner of public lands is hereby authorized to appoint an assistant commissioner 
of public lands at a salary of not to exceed two thousand five hundredi ($2,500) dollars per 
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annum. Such assistant commissioner, after filing his oath of office and such bond as the com- 
missioner may require, shall, in the absence of the commissioner of public lands from the state 
capital, or in the event of a vacancy in the office of commissioner of public lands, have authority 
to exercise all of the duties and powers by law incumbent upon or poh in the commissioner 
of public lands. 

~ The commissioner of public lands is hereby authorized to employ a chief clerk, and such ad- 
ditional clerical force as may be required for the proper administration of the affairs of his office. 
The salaries of the assistant commissioner and of the chief clerk and general clerical force shall be 
payable monthly, by warrant drown [drawn] on the state land maintenance fund, but the annual 
salary expense of the employees herein provided for shall not exceed five per centum of the income 
derived from state lands, exclusive of Santa Fe and Grant county bond fund lands; provided, that 
this act [this section] shall not be held to repeal or affect the provisions of Section 5260 [19-1-9 
NMSA 1978] of the Codification of 1915. 


History: Laws 1912, ch. 82, § 4; Code 1915, § 5181; ANNOTATIONS 

Laws 1915, ch. 73, § 1; 1919, ch. 48, § 1; C.S. 1929, § 24, els 

132-104; 1941, Comp., § 8-106; 1953 Comp., § 7-1-5.) Assistant commissioner may not lawfully exer- 
Bracketed material. —,The bracketed material was) . ‘ise any discretionary powers vested in the commis- 


sioner by the constitution, and to that extent the act is 


inserted by th il d is not part of the law. 
Hie SHtid sioiatiit 3: 1. Tienes cMeetey, unconstitutional. 1919-20 Op. Att'y Gen. No. 19-2433. 


i 


19-1-7. Appointment of employees as clerks to sign documents for 
commissioner; filing with the secretary of state. 


The commissioner of public lands is authorized from time to time to appoint one or more em- 
ployees of the state land office as clerks to sign the commissioner's name, under his direction and 
for him, to any and all patents to state lands, and any and all leases, assignments, division orders, 
letters, contracts, certification of copies and any other documents or instruments respecting state 
lands as the commissioner of public lands may enumerate in the appointing orders, and any such 
instruments or documents so signed shall have the same legal effect as those signed by the com- 
missioner of public lands in person. 


History: 1941 Comp., § 8-106a, enacted by Laws 
1945, ch. 55, § 1; 1958 Comp., § 7-1-6; 1981, ch. 98, § 1. 


19-1-8, Filing of official appointment; revocation; bond. 


Such designated clerk or clerks shall be officially appointed by a written appointing order signed 
by the commissioner of public lands, bearing his official seal, which appointing order shall contain 
a specimen of the signature to be used. by each clerk, in addition to the usual personal signature 
of each clerk, Any appointment may be revoked at any time by a similar order signed and filed 
as provided in this,section. Each appointment and any revocation of appointment shall be filed in 
the state land office and in the office of the secretary of state and thereupon shall become effective 
without the necessity of being filed in any other place. Each clerk shall be under properly condi- 
tioned fidelity bond pursuant to the Surety Bond Act [10-2-13 to 10-2-16 NMSA 1978]. 


History: 1941 Comp., § 8-106b, enacted by Laws Cross references, — For bonds for public officers and 
-1945, ch, 55, §.2; 1953 Comp., § 7-1-7; 1981, ch. Pe § 2. ' employees, see 10-2-1 NMSA 1978 et seq. 


19.1. 9. [Additional assistance to defend contest suits. ] 
( tt hae 

The; commissioner of public lands is eitheriend to aeoion such additional. persons, including 
surveyors and attorneys, as he may deem'necessary to defend contest suits brought by the United 
States government to determine title to school, or other state lands, and to subpoena such wit- 
nesses as are deemed necessary in behalf of the state:in defense of such suits, the per diem and 
mileage of such witnesses to be paid in accordance with the statutes made and provided therefor. 
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19-1-11 


The salaries and actual expenses of such additional persons, and mileage and per diem of such 
witnesses:as are provided for in this section shall be paid from the state lands maintenance fund. 


History: Laws 1918, ch. 26, § 1; Code 1915, § 5260; 
C.S. 1929, § 182-201; 1941 Comp.,, § 8-107; 1953 Comp., 
§ 7-1-8. 

Bracketed material. — The bracketed material was 


Cross references. — For state lands maintenance 
fund, see 19-1-11 NMSA 1978, 

For per diem and mileage payments to witnesses, see 
38-6-4 NMSA 1978. 


inserted by the compiler and is not part of the law. 


19-1-10. [Duties and bonds of subordinates; expenses payable from 
maintenance fund.] 


The commissioner shall prescribe the duties of his subordinates. Any subordinate may be re- 
quired to give bond in such sum as the commissioner may prescribe, conditioned for the faithful 
performance of his duties. If any such bond be executed by a surety company, the expense thereof 
shall be paid out of the state lands maintenance fund. 

All expenses incurred by the commissioner or his subordinates in inspecting, appraising or in- 
vestigating state lands shall be paid out of said fund. All expenses incurred by the commission 
composed of’ the’ governor, surveyor general or other officers exercising the function of the sur- 
veyor general and attorney general in directing, locating, inspecting, appraising and investigating 


state lands shall be paid out of said fund. 


History: Laws 1912, ch. 82, § 5; Code 1915, § 5182; 
C.S. 1929, § 182-105; 1941 Comp., § 8-108; 1953 Comp., 
§ 7-1-9. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For state lands maintenance 
fund, see 19-1-11 NMSA 1978. 

For bonds for public officers and employees, see 10-2-1 
NMSA 1978 et seq. 

For Surety Bond Act, see 10-2-18 NMSA 1978 et seq. 


ANNOTATIONS 


the state lands maintenance fund. 1912-13 Op. Att'y Gen. 
No. 12-907. 

Inspection expenditures. — Both this section and 
Sections 19-5-1, 19-5-2 NMSA 1978 may be considered as 
being in effect ‘and under the authority of the latter, in 
the procurement of detailed information and data $10,000 
may be expended; however, under this section whatever is 
necessary "for the purpose of inspecting, appraising or in- 
vestigating state lands" in dealing therewith shall also be 
paid out of the maintenance fund provided by Section 19- 
1-11 NMSA 1978 over and above the $10,000 provided by 


19-5-1 NMSA 1978, 1939-40 Op. Att'y Gen. No, 39-3202. 


Purchase of automobile is legitimate expense 
of the state land department and may be paid for out of 


19-1-11. State lands maintenance fund; created; state lands income; 
disposition; state trust lands restoration and remediation 
fund created. 


A. Ninety-nine percent of thei income derivdd from any state lands granted or’ ecnfinnted by 
the Enabling Act' or otherwise under the management, care, custody and control of the commis- 
sioner of public lands shall constitute a fund to be known as the "state lands maintenance fund"; 
provided that the state lands maintenance fund shall not include any money nae to be trans- 
ferred to any permanent fund created in Chapter 19 NMSA 1978. 

B. The "state trust lands restoration and remediation fund" is created in the state treasury. One 
percent of the income derived from any state trust lands granted or confirmed by the Enabling Act 
or otherwise under the management, care, custody and control of the commissioner of public lands 
shall be deposited in the state trust lands restoration and remediation fund; provided that the state 
trust lands restoration and remediation fund shall not include any money required to be transferred 
to any permanent fund created in Chapter 19 NMSA 1978. The state trust lands restoration and re- 
mediation fund also consists of income from investment of the fund and money otherwise accruing to 
the fund. Money in the state trust lands restoration and remediation fund that exceeds five million 
dollars ($5,000,000) shall be distributed to the trust beneficiaries in the same manner that surpluses 
in the state lands maintenance fund are distributed. Money in the fund shall not revert to any other 
fund at the end of a fiscal year. The state land office shall administer the fund. Subject to legislative 
appropriation, expenditures may be made from the state trust lands restoration and remediation 
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fund upon vouchers signed by the commissioner or the commissioner's authorized representative 
and issued by the secretary of finance and administration to administer contractual surface damage 
and watershed restoration and remediation projects on state trust lands. 

C. For any expenditure made from the state trust lands restoration and remediation fund, 
the commissioner shall attempt to recover the costs of remediation projects from any person 
who may otherwise bear liability ‘for that remediation project under the Voluntary Remedia- 
tion Act [Chapter 74, Article 4G NMSA 1978], the New Mexico Mining Act [Chapter 69, Ar- 
ticle 36 NMSA ‘1978], the Surface Mining Act [Chapter 69,!Article 25A NMSA 1978], the Oil 
and Gas Act [Chapter 70, Article 2 NMSA 1978], the Water Quality Act [Chapter 74, Article 
6 NMSA 1978], the Solid’ Waste Act [74-9-1 NMSA 1978] or the Hazardous Meow Act [Chap- 


ter 74, Article : NMSA 1978]. 


History: Laws 1912, ch, 82, § 6; Code 1915, § 5188; 
C,S. 1929, § 132-106; 1941 Comp., § 8-109; 1953 Comp., 
§ 7-1-10; Laws 1989, ch. 15, § 1; 2017, ch. 24, § 1. 

The 2017 amendment, effective June 16, 2017, cre- 
ated the state trust lands restoration and remediation 
fund, and directed that one percent of the income derived 
from any state trust lands granted or confirmed by the 
Enabling Act or under the management of the commis- 
sioner of public land be deposited in the state trust lands 
restoration and remediation fund; in the catchline, added 
"state trust lands restoration and remediation fund cre- 
ated"; added the subsection designation "A"; in Subsection 
A, deleted "The" and added "Ninety-nine percent of the"; 
and added Subsections B and C. 

The 1989 amendment, effective March 9, 1989, re- 
wrote this section to the extent that a roi are peste 
is impracticable, 


ANNOTATIONS 


Enabling Act not violated. — In state statute creat- 
ing state land office, provisions constituting 20 percent of 
income from state lands as a.trust fund, known as the 
state lands maintenance fund,.and authorizing payment 
of salaries and expenses of state land office from such 
fund, was not violative of trust created by Enabling Act. 
United States v, Swope, 16 F.2d.215 (8th Cir. 1926) (de- 
cided prior to 1989 amendment). 

Publicity expenses. — The expenses limited or ‘aiutho- 
rized by Laws 1915, ch. 60, § 1 (now repealed), for giving 
publicity to resources and advantages of the state, should 
be paid out of the state lands maintenance fund created 
by this section, 1915-16 Op. Att'y Gen. 58 (rendered un- 
der prior law), 

Law reviews. — For article, "Sustainable Resources 
Management and State School Lands: The Quest For 
Guiding Principles," see 34 Nat. Resources J. 271 (1994). 


19-1-12. State land office; expenses; how paid. 


; tt 


All salaries and expenses of the state land office as authorized by annual appropriation of the 
legislature shall be paid from the state lands maintenance fund upon vouchers in duplicate, ap- 
proved by the commissioner, numbered consecutively, setting forth the accounts covered and duly 
itemized. One copy of the voucher shall be retained in the state land office and the other copy 
shall be filed with the department of finance and administration. Warrants for the payment of 


the voucher shall be drawn by the secretary of finance and been en upon the state “me 


maintenance fund. 


History: Laws 1912, ch. 82, § 7; Code 1915, § 5184; 
C.S. 1929, § 182-107; 1941 Comp., § 8-110; 1953 Comp., 
§ 7-1-11; Laws 1977, ch. 247, § 84; 1989, ch..15, § 2. > 


The 1989 amendment, effective March 9, 1989, in-, . 


serted "as authorized by annual appropriation of the leg- 


islature" in the first sentence, and made minor stylistic ’ 


changes throughout the section. 


ANNOTATIONS 


Abandoned. wells. —.The commissioner of public 
lands should plug abandoned oil and gas wells to protect 
lands under his control and pay costs out of state lands 


‘) ‘maintenance fund if they cannot be recovered from owner 


or operator, 1931-32 Op. Att'y Gen, No, 31-20. 


19-1-13. Maintenance fund balance; apportionment. 


Any balance remaining in the state lands maintenance fund on June 30 of each year shall be 
apportioned by the state treasurer among the several funds from which derived.'In addition, the 
state treasurer shall make distributions i in such amounts as the commissioner may determine to 
be surplus. 


The 1989 amendment, effective March 9, 1989, substi- 
tuted "shall" for "may" in the second sentence, and made 
minor stylistic changes throughout the section. 


History: Laws 1912, ch. 82, § 8; Code 1915, § 5185; 
Laws 1929, ch. 64, § 1; C.S. 1929, § 182-108; 1941 
Comp., § 8-111; 1953 Comp., § 7-1-12; Laws 1971, ch. 
91, § 1; 1989, ch. 15, § 3. 
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19-1-14. [Separate accounts; payment of deficiencies; exception. | 


The commissioner shall keep separate accounts of filing fees which Section eleven [11] of the En- 
abling Act requires to be paid to the register and receiver for each final location or selection of one 
hundred and sixty acres; also of the costs of all advertisements required by law or departmental 
regulations to be made in connection therewith; also, wherever practicable, of all necessary costs 
and expenses which may be incurred in the management, protection and sale or lease of all state 
lands; and shall charge all such expenditures and costs to the particular fund for the benefit of 
which the respective selections or locations are made. 

Whenever there is not sufficient money in any such fund for the purposes above mentioned, the 
deficiency shall be paid out of any funds of the state, except interest on the public debt, and shall 
be repaid out of the proceeds subsequently derived from such lands; provided, this section shall 
not apply to lands granted for the payment of the bonds of Santa Fe and Grant counties, and the 
interest thereon, the expenses incident to the selection or location, management, protection and 
sale of which shall be defrayed in the manner prescribed by law; and provided further, that no por- 
tion of the expenses last mentioned shall be paid out of any monies derived from any other lands 
granted or belonging to the state. | 


History: Laws 1912, ch. 82,'§ 9; Code 1915, § 5186; Bracketed material. — The bracketed material was 


C.S. 1929, § 132-109; 1941 Comp. », § 8-112; 1953 Comp., inserted by the compiler and is not part of the law. 
§ 7-1-13. . 


19-1-15. Repealed. 


Repeals. — Laws 1989, ch. 11, § 2 repealed 19-1-15 relating to erroneous payments on account of leases or 
NMSA 1978, as amended by Laws 1977, ch. 247, § 85, sales, effective June 16, 1989. 
19-1-16. [Deposit of money derived from state lands.] 


All monies derived from state lands, including permanent funds pending investment, shall be 
deposited by the state treasurer in accordance with law regulating deposits of state funds. 


History: Laws 1912, ch. 82, § 11; Code 1915, § 5188; Bracketed material. — The bracketed material was 
C.S. 1929, § 132- 111; 1941 Comp. fe § 8- 114; 1953 Comp., inserted by the compiler and is not part of the law. 
§ 7-1-15. 


19-1-17. Permanent, income and current funds; creating deposits. 


A. The following funds are created. 

B. To the credit of these funds, in the respective proportions to which they are by law entitled, 
all money derived from state lands’ shall be deposited by the commissioner with the state trea- 
surer, as nearly as possible, on the first day of each calendar month. The commissioner shall keep 
an accurate record of all such deposits.:: The funds are: 

(1) common school current fund; 

(2) common school permanent fund; 

(3) university income fund; 

(4) university permanent fund; 

(5). university saline income fund; 

(6). New Mexico state university income fund; 

(7) New Mexico state university permanent fund; 

(8) western New Mexico university income fund; 

(9) western New Mexico university permanent fund; 
(10) New Mexico highlands university income fund; 
(11) New Mexico highlands university permanent fund; 
(12) northern New Mexico state school income fund; 
(13) northern New Mexico state school permanent fund; 
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(14) 
(15) 
(16) 
(17) 
(18) 
(19) 
(20) 
(21) 
(22) 
(23) 
(24) 
(25) 
(26) 
(27) 
(28) 
(29) 


miners' hospital income fund; 
miners' hospital permanent fund; 


penitentiary income fund; 
penitentiary permanent fund; 


COMMISSIONER OF PUBLIC LANDS; DISPOSITION OF REVENUE 


19-1-17 


eastern New Mexico university income fund; 

eastern New Mexico university permanent fund; 

New Mexico institute of mining and technology income fund; 
New Mexico institute of mining and technology permanent fund; 
New Mexico military institute income fund; 

New Mexico military institute permanent fund; 

New Mexico boys' school income fund; 
New Mexico boys' school permanent fund; 


New Mexico behavioral health institute at Las Vegas income fund; 
New Mexico behavioral health institute at Las Vegas permanent fund; 


state charitable, penal and reformatory institutions income fund; 
state charitable, penal and reformatory institutions permanent fund; to be equally 


distributed among the institutions as defined in Article 14, Section 1 of the constitution of New 


Mexico; 
(30) 
(31) 
(32) 
(33) 
(34) 
(35) 
(36) 
37) 
(38) 
(39) 
(40) 


Section 4 of the constitution of New Mexico; and 


(41) state lands maintenance fund. 


History: Laws 1917, ch. 115, § 1; C.S. 1929, § 132- 
190; 1941 Comp., § 8-115; 1953 Comp., § 7-1-16; 2005, 
ch. 318, § 2. 

The 2005 amendment, effective June 17, 2005, re- 
named the permanent income and current funds listed i in 
Subsections B(1) through (40). 


ANNOTATIONS 


Funds permanent. — Proceeds of sale of lands 
granted to the state of New Mexico by the Enabling Act, 
for certain specified purposes, and the natural products of 
such lands, with certain named exceptions, were intended 
by congress to constitute permanent funds, the interest 
only being available for current use. State v. Llewellyn, 
1917-NMSC-031, 23 N,M, 43, 167 P. 414, cert. denied, 245 
US. 666, 38 S. Ct. 63, 62 L. Ed. 538 (1917), distinguished 
in Regents of Univ. of N.M, v. Graham, 1928- NMSC- 004, 
33 N.M, 214, 264 P. 953, 

Grant for reservoirs for irrigation. — The ety 
son Act of June 21, 1898, 30 Stat. 484, which granted. to 

’ thé territory of New Mexico 500,000 acres of land "for the 
establishment of permanent water reservoirs for irrigat- 
ing purposes," provides that the moneys derived from 
the trust lands are to be placed to the credit of separate 
funds created for the respective purposes named in the 
act and used only as the legislative assembly of the ter- 
ritory may direct, and only for the use of the institutions 
or purposes for which the respective grants of land are 
made, State ex rel. Interstate Stream Comm'n v. Reynolds, 
1963-NMSC-023, 71 N.M. 389, 378 P.2d 622. 
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New Mexico school for the blind and visually impaired income fund; 
New Mexico school for the blind and visually impaired permanent fund; 
New Mexico school for the, deaf income fund; 
New Mexico school for the deaf permanent fund; 
permanent reservoirs for irrigation purposes income fund; 
permanent reservoirs for irrigation purposes permanent fund; 
. improvement of Rio,Grande, income fund; 
improvement.of Rio Grande permanent fund; 
public buildings at capital income fund; 
public buildings at capital permanent fund; 
Santa Fe and Grant county railroad bond fund, to be applied as Grovited Pea Article 9, 


Establishment. of irrigation funds. — This section 
and Section 19-1-18 NMSA 1978 . established. the per- 
manent, reservoirs for irrigation purposes, permanent 
fund, and permanent reservoirs for irrigation purposes, 
income fund; subsequently, by Section 72-14-23 NMSA 
1978, there was established the New Mexico irrigation 
works: construction fund, to consist of the income credit- 
able to the income fund above noted and such other mon- 
eys as may be appropriated thereto by the state legisla- 
ture. State ex rel. Interstate Stream. Comm'n v. Reynolds, 
1963-NMSC-023, 71 N.M. 389, 378 P.2d 622. 

And. use thereof. — Appropriations for constructing, 
improving, repairing and protecting from floods the dams, 
reservoirs, ditches, flames and appurtenances of certain 
irrigation systems made to the New Mexico state engineer 
from the New Mexico irrigation works construction fund, 
which fund consisted solely of moneys.from the perma- 
nent reservoirs for irrigation purposes income fund ac- 
cruing from the trust lands set aside by congress under 
the Ferguson Act of June 21, 1898, 30 Stat. 484, are within 
the fundamental purpose and reasonable meaning of the 
trust grant "for the establishment of permanent water 
reservoirs for irrigation purposes." State ex rel. Interstate 
Stream Comm'n v. Reynolds, 1963-NMSC-023, 71 N.M. 
389, 378 P.2d 622. 

Reimbursement of losses. — The state treasurer 
may reimburse from their income accounts, common 
school permanent fund's losses from uncollectible invest- 
ments by issuing regular state vouchers for such purpose, 
1937-38 Op. Att'y Gen. No. 38-1975. 
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Investment of funds. — Under former 7-1-18, 1953. Budget increases from trust may not exceed 
Comp., requiring investment of certain permanent funds _ . amount, appropriated, — The department of finance 
in safe, interest-bearing securities, with the written ap- and administration may not approve budget increases 
proval of the governor, secretary of state and attorney from miners' hospital trust fund revenues in excess of the 
general, the state treasurer could invest permanent funds amount appropriated in the General Appropriation Act of 
of the state penitentiary in purchasing certificates of in- 1988. 1989 Op. Att'y Gen. No. 89-30. 
debtedness issued under Laws 1925, ch. 13, § 75, for ex- Budget increases, — The state budget division may 
pense of calling troops at general election. 1935- 36 Op. deny a budget increase approved by the miners' hospital 
Att'y Gen. No. 36-1474. board of trustees, when the budget increase is intended to 

Bonds of the state. — Under former 7-1-18 and 7-1-19, provide for the care of resident miners with occupation- 
1953 Comp., requiring investment of certain permanent related illnesses, if the increase would exceed the amount 
funds in safe, interest-bearing securities (to be bonds of appropriated by ‘the legislature and is not otherwise au- 
New Mexico or its localities) revenue bonds of educational thorized by statute. 1989 Op. Att'y Gen. No. 89-30, 
institutions were not bonds of the state under court de- Restrictions on trust appropriations were limited 
cisions and the state treasurer could not for that reason to bill's fiscal period, — Restrictions on the appropria- 
legally invest permanent funds derived from public lands tion of the miner's hospital trust fund revenues contained 
in such securities, 1945-46 Op. Att'y Gen. No. 46-4949. in the 1988 appropriations bill were consistent with the 

Legislature may appropriate revenues from min- rule that legislative conditions on appropriations be lim- 
ers' hospital trust. — The state legislature may appro- ited to the fiscal period covered by the bill. 1989 Op. Att'y 
priate revenues from the trust established for the miners’ Gen. No. 89-30,’ 


hospital, 1989 Op. Att'y Gen. No. 89-30, 


19-1-18. Sources of special funds. | 


The permanent funds created by Sections 19-1-17° throbish 19-1-20 NMSA 1978 shall consist of 
the proceeds of sales of lands belonging to and’that may have been or may hereafter be granted 
to the state, not otherwise appropriated by the terms and conditions of the grant, interest on the 
permanent funds, income from investment of the permanent funds and such other money as may 
be specifically provided by law. The income and current funds created by Sections 19-1-17 through 
19-1-20 NMSA 1978 shall consist of rentals, sale of products from lands and anything else other 
than money directly derived from sale of all state lands so granted, such ‘other money as may 
be specifically provided by law and pleco arecus income eh provided for by Sections 19-1-17 
through 19-1-20 NMSA 1978. 


History: Laws 1917, ch. 115, § 2; C.S. 1929, § 182- art. 8, § 10 and art. 12; §§ 2, 4, and 7 of the New Mexico: 


191; 1941 Comp., § 8-116; 1953 Comp., § 7-1-17; Laws Constitution have passed and been ratified by the United 

1996, ch. 4, § 1. States congress, rewrote the section. Those constitutional 
Compiler's notes. — Laws 1994, ch. 137, § 1 proposed amendments, proposed by S.J.R. No. 2 (Laws 1996), were 

to amend this section by adding a section heading, substi- adopted at the general election held November 5, 1996, by 

eee "Sections 19-1-17 through 19-1-20 NMSA 1978" for a vote of 307,442 for’and 153,021 against. 

"this act" and "money" for "moneys" throughout the sec- 

tion, substituting "lands belonging to and that" forlands ae ANNOTATIONS 

belonging thereto that" near the beginning of the section, Establishment of irrigation funds. — By Section 19- 

inserting "interest on'the permanent funds, income from 1-17 NMSA 1978 and this section, there were established 


investment of the permanent funds" near the middle of 


the section, and deleting "interest on permanent funds" nent fund, and permanent reservoirs for irrigation pur- 
following "from lands" and "the income derived from the poses, income fund: subsequently, by Section 72-14-23 
investment of the permanent funds herein created" fol- NMSA 1978, there Ray established the New ‘Mekiea its 
une Mp Mis re Pasa gi of the Eee ae gation works construction fund, to consist of the income 

, ch, 187, § 3 provided that the amendment to this creditable to the income fund above noted and such other 


section is effective'on the later of the date the secretary of 
: aH: : ‘gli moneys as may be appropriated thereto by the state legis- 
state certifies that Article 12 of the New Mexico Constitu- laturanState lex Pek Interstate Stream Compr n'y. Reynolds, 


tion has been amended as proposed by Laws 1994, H.J.R. t 

No. 8, or the date the couigrobe oF the United States enacts bagel eagelifes tl erly a Per ae eee royalties from 
amendments to the Enabling Act'for New Mexico permit- lands granted to New Mexico by act of congress, June 21, 
ting the changes to the constitution. The constitutional 1898, 30 Stat. 484, known as the Ferguson Act and con- 
amendment was submitted to the people at the general firmed by the Enabling Act, forma part of the perma- 
election held on November 8, 1994, but was defeated by a nent funds of the university of New Mexico, and income 
vote of 187,216 for and 192,492 against. derived therefrom can be used only for current income 


The 1996 amendment; effective upon certification by 
the secretary of state that the proposed amendments to pr totaled NM 214, 9641 Pp onan i wo 8 


the permanent reservoirs for irrigation purposes, perma- 
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19-1-19 


COMMISSIONER OF PUBLIC LANDS; DISPOSITION OF REVENUE 


19-1-21 


19-1-19. Public buildings at capital, permanent fund; investment. 


The state investment officer shall, ‘in the same.manner provided under Section 6-8-6 NMSA 
1978 for other permanent funds, assume the investment responsibility for the "public buildings at 
capital, permanent fund" created by Section 19-1-17 NMSA 1978. 


History: 1953 Comp.,, § 7-1-18.1, enacted by Laws 
1966, ch. 4, § 1; Laws 1977, ch. 247, § 86. 

Compiler's notes, — Laws. 1977, ch. 247,.§ 97, com- 
piled as 6-8-4 NMSA 1978, makes the. director of the 


investment division of the department of finance and, ad- 
ministration the state investment officer. 


19-1-20. Transfers and distributions of funds for schools and 


institutions. 


A. Allincome and current funds created by Section 19-1-17 NMSA 1978 for the common schools 
and various state institutions shall be transferred by the secretary of finance and administration, 
from time to time, to the credit of the schools and institutions to be used as provided by law for the 
support and maintenance of the schools and institutions. 

B. The secretary of finance and administration shall make distributions from the land grant 
permanent funds enumerated in Section 19-1-17 NMSA 1978 in the amount authorized by and 
calculated pursuant to the provisions of Article 12, Section 7 of the constitution of New Mexico. 

C. One-twelfth of the total amount authorized to be distributed in a fiscal year pursuant to 
Article 12, Section 7 of the constitution of New Mexico shall be distributed each month to the ben- 
eficiaries enumerated ; in Section 19-1-17 NMSA 1978. Each beneficiary shall receive that portion 
of the monthly distribution to which it is entitled pursuant to law. 


History: Laws 1917, ch. 115, § 8; C.S. 1929, § 132- 
197; 1941 Comp., § 8-122; 19538 Comp., § 7-1-23; Laws 
1977, ch. 247, § 87; 1996, ch. 4, § 2. 

Compiler's notes. — Former §7-1-18,,1953 Comp., re- 
lating to the investment of certain permanent funds, and 
former 7-1-21, 1953 Comp., authorizing the purchase of 
bonds at a premium but providing that the amount of the 
premium and all permanent losses be reimbursed from the 
respective income funds tothe permanent funds involved, 
were repealed by Laws 1977, ch. 52, § 1: The schools and 
institutions enumerated in former 7-1-18, 1953 Comp., 
are the’agricultural college (New Mexico state university), 
normal school, Silver City (western New Mexico univer- 
sity), normal school, Las Vegas (New Mexico highlands 
university), Spanish-American school, El] Rito (northern 
New Mexico state school), normal school, eastern (eastern 
New Mexico university), school of mines (New Mexico. in- 
stitute of mining and technology), military institute (New 
Mexico military institute), reform school (New Mexico 
boys school), miners’ hospital, insane asylum (New Mex- 
ico. state hospital), penitentiary, state charitable, penal 
and reformatory institutions, blind asylum (New Mexico 
school for the visually handicapped) and deaf and dumb 
asylum (New Mexico school for the deaf). 

Laws 1994, ch...137, § 2 proposed to amend this sec- 
tion by substituting "Transfers and distributions" for 
"Transfer" in the section heading, designating the exist- 
ing provisions as Subsection A and rewriting Subsection 
A, and adding Subsections B. and C.relating to distribu- 
tions from the fund. Laws 1994, ch. 187, § 3 provided that 


ro 


the amendment to this section is effective on the later of 
the date the secretary of state certifies that Article 12 of 
the New Mexico Constitution is amended as proposed by 


‘Laws 1994, H.J.R. No, 8, or the date the congress of the 


United States enacts amendments to the Enabling Act for 
New Mexico permitting the changes to the constitution. 
The constitutional amendment was submitted to the peo- 
ple at the general election held on November 8, 1994, but 
was defeated by a vote of 187,216 for and 192,492 against. 

The 1996 amendment, effective upon certification by 
the secretary of state that the proposed amendments to 
art. 8, § 10 and art. 12, §§ 2, 4, and 7 of the New Mex- 
ico Constitution have passed and been ratified by the 
United States congress, designated the existing section 
as Subsection A and rewrote that subsection, and added 
Subsections B and C, Those constitutional amendments, 
proposed by S.J.R. No. 2 (Laws 1996), were adopted at 
the general election held November 5, 1996, by a vote of 


_ 807,442 for and 153,021 against. 


ANNOTATIONS 


Income funds appropriated. — The income funds 
from lands granted for the use of the institution are suf- 
ficiently appropriated under this section and may be used 
for current expenses of the institution in an amount and 
according to a budget approved by the state board of fi- 
nance, within the available funds from rentals from the 
state lands "3 the institution. 1955- 56 Op. Att'y Gen, 
No. 55-6093. 


19-1-21. Copies of records; fees; use as evidence. 


When requested to do so, the commissioner shall furnish copies of any records, plats, includ- 
ing but not limited to maps, tracings, graphs, recordings, tapes, machine printouts and other 
documents or instruments constituting records of the state land office, upon payment at.a rate, 


229 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


19-1-22 PUBLIC LANDS 19-1-24 
not less than the actual cost, to be set by the commissioner by regulation. The commissioner 
shall charge one dollar fifty cents ($1.50) for certificate and seal which certifies any copy. Mon- 
eys so collected shall be credited to the state land maintenance fund. Any such certified copy 
shall be admitted as evidence in any court i in the state with a same Aes and etfect as the 


original. 


History: Laws 1912, ch. 82, § 76; Code 1915, § 5254; 
C.S. 1929, § 182-188; 1941 Comp., § 8-123; 1953 Comp., 
§ 7-1-24; Laws 1957, ch. 145, § 1; 1971, ch. 104, § 1. 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — Evi- 


§ 1733, making such records admissible in evidence, 50 
A.L.R. 2d 1197, 

Proof; Federal Civil eee Rule 44 and Federal 
Criminal Procedure Rule 27, relating to proof of official 
records, 70 A.L.R.2d 1227, 41 A.L.R. Fed. 871, 


$ 
‘Fe 


dence: what are official records within purview of 28 USC 


19-1-22. [Contracts for potash land exploration.] 


The state land commissioner is hereby expressly authorized. and directed to enter into such 
formal agreement and contract with the secretary of the interior and the secretary of the com- 
merce jointly as such officers are authorized to enter into with said land commissioner under the 
terms and provisions of the act of the Sixty-ninth Congress, No. 759, H.R. 15827, entitled: "an act 
to amend Section 2 of an act entitled 'an act authorizing investigations by the secretary of the 
interior and the secretary of commerce jointly to determine the location, extent and mode of occur- 
rence of potash deposits in the United States, and.to conduct laboratory tests." 


History: Laws 1931, ch. 3, § 2; 1941 Comp., § 8-124; 
1953 Comp., § 7-1-25. 
Bracketed material. — The bracketed material was 


Cortes! s notes. — The 6 of the sixty- aah, con- 
gress, referred to in this section, appeared as-30 U.S.C. § 
Ab. 


inserted by the compiler and is not part of the law. 


19-1-23. [Rules and regulations for land office; posting changes. | 


It shall be the duty of the commissioner of public lands to prescribe reasonable rules and 
regulations governing the conduct of all business of the office, and to post or publish the same 
for the information of the public, which rules and regulations shall not be in conflict*with this 
or any other law now in force. Such rules and regulations shall not be changed by the commis- 
sioner except such change be posted in a conspicuous place in his office for a period of-at. least 
ten days. 


History: Laws 1921, ch. 174, § 4; C.S. 1929, § 111- 
304; 1941 Comp,, § 8-125; 1953 Comp., § 7-1-26, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part.of the law. 

Cross references. — For State Rules Act, see Chap- 
ter 14, Article 4 NMSA 1978. 


ANNOTATIONS 


Application. — This section has general application 
and is to be followed in all cases unless a statute covers 
the ‘particular situation, as with respect to rules and 
regulations pertaining to oil and gas leases in which case 
Laws 1929, ch. 125, § 13 (19-10-21 NMSA 1978) governs. 
1945-46 Op. Att'y Gen. No. 45-4655. 


19-1-24, [Publication of rules and regulations; distribution of copies.] 


Within sixty (60) days after the effective date of this act, it shall be the duty of the commissioner 
of public lands to print all rules and regulations made by him and his predecessors in office in 
pursuance of law, which are in full force and effect at the time, and thereafter shall print each ad- 
ditional such rule or regulation when made, all in such form that the same may be conveniently 
preserved, and shall at all times keep on hand an adequate supply of copies thereof, and shall 
distribute the same to such persons as may apply therefor. The expense of such printing and dis- 
tribution shall be paid as an expense of the state land office. No such rule or regulation shall be of 
any force or effect after the expiration of sixty (60) days from the effective date of this act, unless 
the same be so printed. 
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19-1A-1 


History: Laws 1937, ch. 42, § 3; 1941 Comp., § 8-126; 
1953 Comp., § 7-1-27. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


UNITED STATES LANDS 19-2-1 


Cross references, — For State Rules Act, see Chap- 
ter 14, Article 4 NMSA°1978: 


ARTICLE 1A 


Natural Resource Revenue Recovery 


Sec. , 
19-1A-1. Repealed, 
19-1A-2. Repealed. ” 


19-1A-1. Repealed. 


Repeals. — Laws 2006, ch, 21, § 2 repealed 19-1A-1 
NMSA 1978, as enacted by Laws: 2008, ch. 42, § 1, re- 
lating to legislative findings, effective July 1, 2010, For 


iar 


19-1A-2. Repealed. 


Repeals. — Laws 2006, ch: 21, § 2 repealed 19-1A-2 
NMSA 1978, as enacted by Laws 2003, ch. 42, § 2, relat- 
ing to the natural resource revenue recovery task force, 


19-1A-3. Repealed. 


Repeals. — te 2006, ch. 21, § 2 repealed 19-1A-3 
NMSA 1978, as enacted by ‘Laws 2003, ch. 42, § 3, relating 
to the termination date of the natimal resource revenue 


Sec.» 
19-1A-3, Repealed. 


_ provisions of former section, see be 2009 NMSA 1978 on 


NMOneSource.com. 


bi i 


effective July 1, 2010. For provisions of former section, see 
the 2009. NMSA 1978.0n NMOneSource.com, 


recovery task a te effective July 1, 2010. For provisions 
of former section, see e the 2009 NMSA 1978 on NMOneS- 
ource.com. 


“ARTICLE 2 
United States Lands 


19-2-1, _Lands erroneously set apart to state; quitclaim 


to United States; selection of lands in lieu’ 


_ thereof. 
9-2-2, Jurisdiction; transfer procedure, 
9-2-3. Taxation; civil process; concurrent jurisdiction. 
9-2-4. Application of act. 
9-2-5, New Mexico taxes apply in federal areas. 
9-2-6 
9-2-7 


ceded; limitation. 
. Santa Fe national cemetery; jurisdiction ceded; 
' limitation. 


. Fort Bayard military reservation; jurisdiction, 


Sec: 

19-2-8.. Fort Wingate military reservation and Fort: Bliss 
target range; jurisdiction ceded; limitation. , 

19-2-9.. Veterans’ administration facility at Fort Bayard; 
_ jurisdiction ceded; limitation, 

19-2- 10, Quarai and Abo. state monuments; jurisdiction 
ceded; approval; limitations, 

19- 2- 11. . Holloman air force base; jurisdiction ceded; limi- 
tations, 

19- 2. 12, Exchange of jecpats pith United States. 


4 


19- 2-1. [Lands erroneously set apart to state; quitclaim to United 
States; selection of lands in lieu thereof.] 


‘The commissioner of public lands is authorized to quitclaim to the United States the title to any 
lands set apart to the state, under grants from the United States through error of the department 
of the interior or local land office, and which have been patented to other persons or corporations 
or on which, because of erroneous descriptions, filings have been made, and to select ‘other lands of 
the United States i in lieu thereof. 
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19-2-2 » PUBLIC LANDS 19-2-2 


History: Laws 1913, ch. 37, § 1; Code 1915, § 5261; ANNOTATIONS 
C.S. 1929, § 182-202; 1941 Comp., § 8-201; 1953 
Comp., § 7-2-1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Authority to quitclaim, — The land commissioner 
has no authority to quitclaim to the United States unpat- 
ented land occupied by a settler. 1912-13 Op. Att'y Gen. 
No, 13-1078. 


19-2-2. Jurisdiction; transfer procedure. 


A. In order to acquire all, or any measure of, legislative jurisdiction of the kind involved in 
Article I, Section 8, Clause 17 of the constitution of the United States over any land or other area, 
or in order to relinquish such legislative jurisdiction, or any measure thereof, which may be vested 
in the United States, the United States, acting through a duly authorized department, agency or 
officer, shall file a notice of intention to acquire or relinquish such legislative jurisdiction, together 
with a sufficient number of duly authenticated copies thereof to meet the recording requirements 
of Subsection C of this section, with the governor. The notice shall contain a description adequate 
to permit accurate identification of the boundaries of the land or other area for which the change 
in jurisdictional status is sought and a precise statement of the measure of legislative jurisdiction 
sought to be transferred. Immediately upon receipt of the notice, the governor shall furnish the 
attorney general with a copy of it and shall request his comments and recommendations, 

B. The governor shall transmit the notice together with his comments and recommendations, 
if any, and the comments and recommendations of the attorney general, if any, to the next session 
of the legislature. Unless prior to the expiration of the legislative session to which the notice is 
transmitted the legislature has adopted a resolution approving the transfer of legislative jurisdic- 
tion as proposed in the notice, the transfer shall not be effective. 

C. The governor shall cause a duly authenticated copy of the notice and resolution to be re- 
corded in the office of the county clerk of the county where the land or other area affected by the 
transfer of jurisdiction is situated, and upon such recordation the transfer of jurisdiction shall 
take effect. If the land or other area is situated in more than one county, a duly authenticated copy 
of the notice and resolution shall be recorded in the county clerk's office of each such county. 

D. The governor shall cause copies of all documents recorded pursuant to this act [19-2-2 to 
19-2-4 NMSA 1978] to be filed with the state law library. 


History: 1953 Comp., § 7-2-1.1, enacted by Laws of El Malpais national monument and Pecos national his- 


1963, ch. 262, § 1. toric park. Upon modifications to the boundary of El Mal- 
Compiler's notes. — Section 14-4-9 NMSA 1978 pro- pais national monument due to land exchanges with the 

vides that whenever any law requires any agency to file a pueblo of Acoma as authorized in public law 100-255, a 

document with the law library, such shall be accomplished letter to that effect with adequate legal desriptions will be 

by filing as provided in the State Rules Act (Chapter 14, provided to the governor to assure that concurrent juris- 

Article 4 NMSA 1978). Section 14-4-2 NMSA 1978 defines diction is acquired by the United States. 

"agency" to include officers of state government, except 

those in the legislative or judicial branches. ANNOTATIONS 


Pursuant to Senate Joint Resolution 16 of the First Application of Children's Code to ouiaens of fed- 
Session of the 35th Legislature (1981), the state of New eval onielave: — The state can exercise its jurisdiction 
Mexico and the United States department of the interior and apply the provisions of the Children's Code (Chap- 
have signed a concurrent resolution establishing concur- ter 32A NMSA 1978) to those who reside’on a federal 


rent legislative jurisdiction, between the United States military enclave because, in those areas where the federal 
and the state of New Mexico, over the following: Aztec government has no laws or regulations, there is no inter- 


ruins national monument, Bandelier national monument, ference by the state when it asserts jurisdiction; in such 


Capulin mountain national monument, Carlsbad caverns cases, there would be no need for the federal government 
national park, Chaco culture national historical park, El to relinquish its jurisdiction as provided in this section. 


Morro national monument, Fort Union national monu- State ex rel. Children, Youth & Families Dep't v. Debbie F., 
ment, Gila cliff dwellings national monument, Salinas 1995-NMCA-113, 120 N.M. 665, 905 P.2d 205, cert. denied, 
national monument, Pecos national. monument, White | 499 NM. 533, 903 P.2d 844, 

Sands national monument, and the regional headquar- » «Definitions under. former. law, — "Sites" and 
ters, southwest region. "lands" as used in Laws 1912, ch. 47, § 1 (former.7-2-2, 


Senate Joint Resolution No. 21 of the First Session of 1953 Comp.), providing for acquisition of land for federal 


the 41st Legislature (Laws 1993) grants approval to the purposes, had a Synonymous meaning and embraced all 
cession of concurrent legislative jurisdiction to the United lands acquired for the purposes enumerated. Arledge v 
States in accordance with a like cession of concurrent Mabry, 1948-NMSC-047, 52 N.M. 303, 197 P.2d 884, dis- 


legislative jurisdiction by the United States to the state tinguished in Smith v. State, 1968-NMSC-144, 79 N.M 
of New Mexico for land now owned, controlled, leased or 450, 444 P-2d 961. ; ; ; a 


administered by the United States within the boundaries 
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Consent statute. — Lands acquired by the United 
States with knowledge that they were’being used: for 
experimentation with fissionable materials constituted 
an arsenal within meaning of consentstatute giving 
state's consent to federal acquisition of land for various 
purposes, including that of arsenal. Arledge v. Mabry, 
1968-NMSC-144, 52 N.M. 303, 197 P.2d 884, distin- 
guished in Smith v, State, 1968-NMSC-144, 79 N.M. 450, 
444 P.2d 961. 

And extent of consent thereunder. — In giving 
its consent to usage of lands for "custom-houses, court- 
houses, post offices, arsenals or other public buildings 
whatever, or for any other purposes of the government," 
the consent was not, under doctrine of ejusdem generis, 
limited to buildings of a nature similar to those specifi- 
cally enumerated. Arledge v, Mabry, 1968-NMSC-144, 52 
N.M. 3038, 197 P.2d 884, distinguished in Smith v. State, 
1968-NMSC-144, 79 N.M. 450, 444 P.2d 961. 

Federal government failed to comply with cession 
statute. — Where, on February 14, 2018, the New Mexico 
state legislature ceded to the United States government 
exclusive legislative jurisdiction over three parcels of 
land on Kirtland air force base in Albuquerque that were 
under state criminal jurisdiction, including the Maxwell 
housing area which is a military-civilian family housing 
neighborhood on the air force base, and where defendant 
was charged by federal prosecutors under New Mexico's 
driving while intoxicated statutes after being arrested 
while attempting to enter the Maxwell housing area on 
February 19, 2018, and where defendant moved to dismiss 
asserting that the court lacked subject matter jurisdiction 
because the state of New Mexico did not properly cede 
criminal jurisdiction, the motion to dismiss was granted 
because it is conclusively presumed that jurisdiction has 
not been accepted until the United States government 
accepts jurisdiction over the land, and in this case, the 
federal government failed to carry its burden of proof by 


presenting evidence that it accepted jurisdiction either by 
formal acceptance or that the recording requirements of 
this section were complied with. This section requires that 
the federal government's notice of intention to acquire 
legislative jurisdiction and the state's resolution approv- 
ing the, transfer of legislative jurisdiction be recorded in 
the county clerk's office, and in this case, there was no 
evidence that the notice of intention was ever filed with 
the county clerk. U.S. v, Davenport, 340 F.Supp.3d 1105 
(D. N.M. 2018). 

Land not affected. — Former 7-2-3, 1953 Comp. 
(ceding exclusive jurisdiction over land acquired by the 
United States to the United States, except for service of 
process) did not affect the property ceded to the United 
States for Elephant Butte Dam. 1914 Op. Att'y Gen, Nos. 
14-1309, 14-1325, 14-1330, 

Apportioning funds to school district. — Under 
former 7-2-3, 1953.Comp., it was not illegal to apportion 
funds. to the school district in which the Elephant Butte 
Dam is located, since the statute had no relation to such 
land, 1914 Op. Att'y Gen. No. 14-1306. 

Residency. — Those residing on former public domain 
land. may exercise the elective franchise in~ both state 
and federal elections, since the state retained jurisdiction 
over the area not inconsistent with federal use (opinion 
rendered under former election laws). 1964 Op. Att'y Gen. 
No, 64-123. 

Those people. residing on land obtained by the United 
States through the constitutional method may not estab- 
lish their residency so’as to become electors; those resid- 
ing on lands obtained by purchase without obtaining the 
consent of the state are in a similar position (opinion ren- 
dered under former election laws). 1964 Op, Att'y Gen. 
No, 64-123. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A 
C.J.S. States § 9. 


19-2-3. Taxation; civil process; concurrent jurisdiction. 


In no event shall any transfer of legislative jurisdiction between the United States and this 
state take effect, nor shall the governor transmit any notice proposing such a transfer under the 
applicable laws of the United States, unless: 

A. this state shall have jurisdiction to tax private persons, private transactions and private 
property, real and personal, resident, occurring or situated within such land or other area to the 
same extent that this state has jurisdiction to tax such persons, transactions and property resi- 
dent, occurring or situated generally within this state; 

B. any civil or criminal process lawfully issued by competent authority of this state or any of 
its subdivisions, may be served and executed within such land or other area to the same extent 
and with the same effect as such process may be served and executed generally within this state; 
provided only that the service and execution of such process within land or other areas over which 
the federal government exercises jurisdiction shall be subject to such rules and regulations issued 
by authorized officers of the federal government, or of any.department, independent establishment 
or agency thereof, as may be reasonably necessary to prevent interference with the carrying out of 
federal functions; and 

C. this state shall exercise over such land or other area the same legislative jurisdiction which 
it exercises over land or other areas generally within this state, except that the United States 
shall not be required to forego such measure of exclusive legislative jurisdiction as may be vested 
in or retained by it over such land or other area pursuant to this act [19-2-2 to 19-2-4 NMSA 1978], 
and without prejudice to the right of the United States to assert and exercise such concurrent leg- 
islative jurisdiction as may be vested in or retained by it over such land or other area. 


History: 1958 Comp., § 7-2-1.2, enacted by Laws 
1963, ch. 262, § 2. 


Cross references. — For state taxation, see Chapter 7 
NMSA 1978. 
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For service of civil and criminal process, see Arey i 004 
and 5-103. NMRA, respectively. tisiu 


ANNOTATIONS 


Regulation of liquor traffic. — State of New Mexico 
never ceded its right to regulate or tax the liquor traf- 
fic within the state of New Mexico upon lands acquired 
by federal government for reclamation purposes. State v. 
Mimms, 1939-NMSC-037, 43 N.M. 318, 92 P.2d 993, cert. 
denied, 308 U.S. 626, 60 S, Ct. 382, 84 L. Ed.'522, reh'g 
denied, 809 U.S. 694, 60'S. Ct. 512, 84 L. Ed. 1035 (1940), 
distinguished in Arledge v. Mabry, 1948-NMSC-047, 
52 N.M. 808, 197 P.2d 884and Crownover v. Crownover, 
1954-NMSC-092, 58 N.M. 597, 274 P.2d 127 (decision un- 
der former law). 

Liquor license tax. — Party under exclusive contract 
with federal bureau of reclamation authorizing him to sell 
beer and wine on'land acquired for reclamation purposes 
by the federal government with consent of state had to pay 
state liquor license tax, State v. Mimms, 1939-NMSC-037, 
43 N.M. 318, 92 P.2d 993, cert. denied, 308 U.S, 626, 60 
S. Ct. 382, 84 L. Ed. 522, rehig denied, 309 USS. 694, 60 S. 
Ct. 512, 84 L. Ed. 1035 (1940), distinguished in Arledge v. 


19-2-4, Application of act.» 


Mabry, 1948-NMSC-047, 52 N.M. 303, 197'P.2d 884 and 
Crownover v. Crownover, 1954-NMSC-092, 58 N. a 597, 
274. P.2d 127 (decision under former law)... 

Former taxation exemption. — Under 7- 2.4, 1953 
Comp., exempting lands ceded to the United States from 
state and local taxes, where land-was ceded by the state 
to the United States without reservation, except’ for the 
service of process, none of the property of private corpora- 
tions which invested funds in a construction thereon was 
subject to ad valorem taxation by state, county or munici- 
pal authorities. 1951-52 Op. Att'y Gen. No. 51-5463. 

» Tax on contractors. — The state may tax contractors 

who have entered into a cost-plus contract, which tax is — 
eventually assumed by. the United States government, so 
long as no federal area in which the United States govern- 
ment has exclusive jurisdiction is involved. 1951- 52 Op. 
Att'y Gen. No. 51-5347. 

Licensing exemptions. — Neither the Contractors’ 
Licensing Act nor the State Plumbing Act could be en- 
forced over any person or any matter over territory which 
is under the exclusive jurisdiction and control of the fed- 
eral government. 1951-52 Op. Att'y Gen.:Nos. =i 5348, 
51-5340, 


Nothing in this act [19-2-2 to 19-2-4 NMSA 1978] shall be construed to prevent or impair any 
transfer of legislative jurisdiction to this state occurring by operation of law. | 

Provided that the provisions of the preceding two sections [19-2-2; 19-2-3 NMSA 1978] shall be 
applicable to any change in the jurisdiction ceded under the provisions contained in Section 19- 


2-6 through 19-2-11 NMSA 1978, 


Pl eorer 1953 Comp., § 7-2-1.8, enacted by Laws 
1963, ch. 262, § 8. 


19-2-5. New Mexico taxes apply in federal areas. 


No person shall be relieved from liability for any tax levied by this state or by any duly consti- 
tuted taxing authority of the state having jurisdiction to levy such a tax by reason of his residing 
within a federal area, having property within a federal area, engaging in business within a federal 
area or receiving income from transactions occurring or services performed in such area, with such 
taxes being applicable to all persons on federal areas to the extent permitted by acts of congress... 


History: 1953 Comp., § 7-2-4.1, enacted by Laws 
1957, ch, 224, § 1; 1983, ch. 35, § 1. 


19-2-6. [Fort Bayard military reservation; jurisdiction ceded; 
limitation. ] : noita pre yiste bal 


Exclusive jurisdiction is ceded to the United States over all the territory now owned ‘by the 
United States and comprised within the limits of the military reservation of Fort Bayard, in Grant 
county, as declared from time to time by the president of the United States, and over such lands 
as have been or may hereafter be acquired for the enlargement of said reservation; provided, how- 
ever, that the state of New Mexico reserves the right to serve civil or criminal process ‘within said 
reservation in suits or prosecutions for or on account of rights acquired, obligations incurred or 
crime committed in said state, but outside of such cession and reservation; and provided further, 
- that the jurisdiction herein ceded shall continue no longer than the United States shall | own and 
hold said reservation for military purposes. 


History: Laws 1913, ch. 35, § 1; Code 1915, § 5565; 
C.S. 1929, § 146-104; 1941 Comp., § 8-205; 1958 Comp.,, 
§ 7-2-5. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not’ part of the law. 
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Compiler's notes, — Fort Bayard military reserva- .. Cross references. — For taxation provisions, see 
tion was transferred to treasury department for uses of Chapter 7 NMSA 1978. 
the public health service by secretary of war under date of For service of civil and criminal process, see Rules 1-004 
June 11, 1920, by order of the president, pursuant to § 3 and 5-103 NMRA, respectively. 
of-act of congress approved March 23, 1919, 40 Stat.1303, . . 
but subject to reoceupation by the war department in case ; . ANNOTATIONS 
of emergency, 


State citizenship. — Men residing on Fort Bayard 
Laws 1921, ch, 54, § 1, recalls and withdraws the exclu- military reservation are not citizens of the state, nor en- 


sive jurisdiction ceded to the United States over all of the titled to vote at any elections in the state. 1915-16 Op. 


territory occupied by the Fort Bayard military reservation Att'y Gen. 40 (rendered under prior law). 
and reestablishes jurisdiction of New Mexico over the same Marriage licenses. — Although the military reserva- 


‘until such period as the reservation shall’again be used by tion of Fort Bayard was.by this act ceded to the United 


the United States exclusively for military purposes. Gates tha count : : : 
eee ’ ; y would still have authority to issue mar- 
Laws 1921, ch. 54, § 2 made the act effective immedi- riage licenses to residents therein in the absence of con- 


ately. Approved March 8, 1921. gressional legislation. 1912-13 Op. Att'y Gen. No. 13-1094, 


19-2-7. [Santa Fe national cemetery; jurisdiction ceded; limitation.] 


That exclusive jurisdiction be, and the same is hereby ceded to the United States over the tract 
of land comprised within the cemetery known as the Santa Fe national cemetery, area about nine 
and. one-half acres, in Santa Fe county; provided, however, that the state of New Mexico reserves 
the:right to serve civil or criminal process.within said cemetery, reservation in suits or prosecu- 
tions for or on account of rights acquired, obligations incurred or crimes committed in said state 
but outside of said cemetery reservation, 


History: Laws 1913, ch. 36, § 1; Code 1915, § 5566; Cross references, — For service of civil and criminal 


C.S. 1929, § 146-105; 1941 Comp., § 8-206; 1953 Comp., process, see Rule 1- 004 NMRA, and Rule 5-103 NMRA, re- 
§ 7-2-6. spectively, 


Bracketed material. — The bracketed material was © 
inserted by the compiler and is not part of the law, 


19-2-8. [Fort Wingate military reservation and Fort Bliss target range; 
jurisdiction ceded; limitation.] 


That exclusive jurisdiction is hereby ceded to the United States over all the territory set apart 
from the public domain and comprised within the limits of the Fort Wingate military reservation, 
in McKinley county, and Fort Bliss target range, in Dona Ana county, and over such land as may 
hereafter be reserved from the public domain for the enlargement of said reservations; provided, 
however, that the state of New Mexico reserves the right to serve civil or criminal process within 
said reservations in suits or prosecutions for or on account of rights acquired, obligations incurred 
or crimes committed in said-state, but outside of such cession and reservations; and provided fur- 
ther, that the jurisdiction herein'ceded shall continue no longer than the United States shall own 
and hold said reservations for military purposes. 


History: Laws 1941, ch, 8, 3 § 1; 1941 Omnis § 8-207; - ANNOTATIONS 
1953 Comp., § 7-2-7. . , Y ” : 
Bracketed material. — The bracketed material was Licensing law exemptions. — Under former law, nei- 
inserted by the compiler and is not part of the law. ther the Contractors! Licensing Act nor the State Plumb- 
Compiler's notes. — Under Laws 1966, ch, 38, the state ing Act could be enforced over any person or any matter 


of New Mexico accepted legislative jurisdiction of an ease- over territory which was under the exclusive jurisdiction 
ment for right pe for Pais “ United States high- and control of the federal government. 1951-52 Op. Att'y 
way 54 in Otero county, held by the United States within Gen. No, 51-5340, 
the Fort Bliss antiaircraft range military reservation.’ 

Cross references. — For service of civil and criminal 
process, see Rules 1-004 and 6.108 NMRA, pen iecively’ 


19-2- 9. [Veterans' administration facility at Fort Bayard; jurisdiction 
. ceded; limitation.] 


Exclusive jurisdiction be, and the same is hereby ceded to the United States over all those lands 
now comprising the reservation of the veterans’ administration facility at Fort Bayard, Grant 
county, New Mexico, described as follows: 
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southwest quarter (SW1/4) of section 25; southeast quarter (SE1/4) of section 26; northeast 
quarter (NE1/4) of section 35; northwest quarter (NW1/4) of section 36, all in township 17 south, 
range 13 west, New Mexico.principal meridian; 

provided, however, that the state of New Mexico reserves the right to serve ‘evil or etirninel pro- 
cess within said reservation in suits or prosecutions for or on account of rights acquired, obligations 
incurred or crime committed outside the said reservation; and, provided further, that the jurisdiction 
herein ceded shall continue no longer than the United States shall own and hold said lands. 


History: 1941 Comp., § 8-208, enacted by Laws | Cross references. — For service of civil and criminal 
1945, ch, 23, § 1; 1953 Comp., § 7-2-8. process, see Rules 1-004 and 5-103 NMRA, respectively. 

Bracketed material. — The bracketed material was ; 
inserted by the compiler and is not part of the law, 


19-2-10. Quarai and Abo state monuments; jurisdiction ceded; approval; 
limitations. 


A. Upon receipt by the governor of a notice of intention to acquire legislative jurisdiction by the 
United States for the creation of a national monument, submission of the notice to the attorney 
general for his comments and recommendations, in accordance with Section 19-2-2 NMSA 1978, 
and approval of the plan for the national monument by the director of the museum division, the 
cultural properties review committee and the state historic preservation officer, legislative juris- 
diction is ceded to the United States over lands in Torrance county comprising the Quarai and the 
Abo state monuments. Jurisdiction is ceded subject to the limitations stipulated in Section 19-2-3 
NMSA 1978. Jurisdiction is ceded only for the purpose of incorporating land within a national 
monument and shall revert to the state whenever all or eye of such lands are not used for this 
purpose. 

B. All transfers hereunder shall conform to the legal Reeiebue of the sites as established by 
the museum division of the office of cultural affairs: . 


History: 1953 Comp., § 7-2-8.1, enacted by Laws 
1974, ch. 6, § 1; 1977, ch. 246, § 43; 1980, ch. 151, § 43. 


19-2-11. [Holloman air force base; jurisdiction ceded; limitations. ] 


Exclusive jurisdiction is hereby ceded to the United States over the following described territory 
situated within the Holloman air force base and within Otero county, state of New Mexico, to wit: 

sections 1, 3,10, 11, 11 [sic], 12, 14, 15, the west half of the northwest quarter of section 23, and 
the east half sf the northeast quarter of section 22 in township 17 south, range 8 east, New Mexico 
prime meridian. 

Provided, however, that the state of New Mexico reserve [reserves] the right to serve civil or 
criminal process within the territory herein ceded in suits or prosecutions for or on account of 
rights acquired, obligations incurred or crimes committed in said state, but outside of such ceded 
territory, and provided further that the jurisdiction ceded shall continue no sei than the United 
States shall own and hold said reservation for military purposes. 


History: Laws 1953, ch. 63, § 1; 1953 Comp., § 7-2-9, Children's Code (Chapter 32A NMSA 1978) to those who 


Bracketed material. — The bracketed material was reside on a federal military enclave because, in those areas 

inserted by the compiler and is not part of the law. where the federal government has no laws or regulations, 

Cross references. — For service of civil and criminal there is no interference by the state when it asserts juris- 

process, see Rules 1-004 and 5-103 NMRA, respectively. diction; in such cases, there would be no need for the fed- 

eral government to relinquish its jurisdiction as provided 

AyOTATONS in Section 19-2-2 NMSA 1978, State ex rel. Children, Youth 

Applicability of Children's Code. — The state can & Families Dep't v. Debbie F, 1995-NMCA-113, 120 N.M. 

exercise its jurisdiction and apply the provisions of the 665, 905 P.2d 205, cert denied, 120 N.M. 533, 903 P.2d 844. 
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19-2-12. [Exchange of lands with United States. | 


That the commissioner of public lands of the state of New Mexico is hereby authorized to enter 
into agreements with the secretary of the interior of the United States for the exchange of any 
lands of the state of New Mexico over which the commissioner of publi¢ lands is given the control, 
care and disposition for lands of the United States of equal value and in making such exchange, 
the commissioner of public lands is authorized to convey to the United States such lands to be 
given in exchange and to accept on behalf of the state of New Mexico'title to lands given by the 
United States in such exchange; provided, however, the commissioner of public lands in his discre- 
tion may reserve title, to all oil, gas and other minerals or as to any specific minerals, in and under 
and that may be produced from any lands conveyed to the United States in.exchange for lands of 
the United States of equal value, and provided further, that if such state lands lie within 25 miles 
from the exterior boundaries of\any existing military reservation or, if they are being acquired by 
the secretary of interior for the purpose of permitting them to be withdrawn. for military purposes, 
then no such exchange shall be effected without the consent of owner or owners of any leases is- 
sued by the state of New Mexico:covering said lands until the rights of all such lessees have been 
acquired by the United States through purchase or condemnation proceedings, 


History: 1953 Comp., § 7-2-11, enacted by Laws Bracketed material. — The bracketed material was 
1957, ch. 74, § 1. inserted by the compiler and is not part of the law. 


ARTICLE 3) + *) 
Occupation of Public Lands 


Sec, . Sec. 

19-8-1. Possessory rights of occupant; notice and record; 19-3-9, Proceedings before-magistrate. 
abandonment, 19-38-10. Jurisdiction of magistrate and of district court, 

19-3-2. Copy of record as evidence. 19-38-11. Unlawful enclosure of public lands. 

19-3-3. Transfer of rights; consent of wife; exemption 19-3-12. Occupying or denying others use of public land; 
from sale under execution. penalty. 

19-3-4, Timber and articles reduced to possession, prop- 19-3-18. Right to appropriate’and stock range on public 
erty right. * domain; conditions, 

19-3-5. Common pastures. 19-3-14. Second or subsequent use of range; conditions. 

19-3-6, Use of common pasturage. 19-3-15. Use of public land for range without owning wa- 

19-3-7, Meadows in common pastures; enclosure for hay. ter right; penalty, 

19-3-8. Exclusive occupation of meadow; penalty; civil 19-3-16. Each day's violation a separate offense. 


damages. 
‘ eh, 


19-3-1. [Possessory rights of DecuDARt notice and Fecord; 
| ' abandonment. I: | 


Any. person who has taken or may hereafter take possession.of any lands being a part of the 
public domain of the United States, either for agriculture or stock-raising, may make out.a no- 
tice setting forth that he has taken possession, of such land, giving a description of the same 
according to legal subdivisions, if known, if not, then the best description possible, which said 
land shall not exceed three hundred and twenty acres, which said notice shall be dated and 
acknowledged as conveyances of real estate, and may then be recorded in the record of convey- 
ances in the county where the property is situate, after,which it shall be a notice to all persons 
of the contents thereof. And the person so making and recording'the same shall have the right 
to the possession of said lands described therein, as against every other person except the 
United States, and those holding or deriving title from the United States, and may, maintain 
an action of ejectment or forcible entry and detainer for the same: provided, that if such person 
shall not occupy said lands for the period of six months at any one time, he shall be deemed in 
law to have abandoned the same: and provided, further, that if such person shall fail to occupy 
said lands for one-half of the time in each year, counting from the date of recording said notice, 
he shall be deemed in'law to have abandoned the same, but if he shall reenter upon the same 
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before anyone else may take possession thereof, then he shall not be held to have abandoned 
the same. 


History: Laws 1878, ch. 6, § 1; C.L. 1884, § 2579; C.L. unsurveyed government land which he had no right. to 


1897, § 8753; Code 1915, § 4642; C.S.-1929, § 111-115;..... . retain or possess. Murrah v, Acrey, 1914-NMSC-051, 19 
1941 Comp.,, § 8-301; 1953 Comp.,, § 7-3-1. N.M, 228, 142 P. 143. ; 
Bracketed material. — The bracketed material was ' Grazing cattle on federal public lands. — While 
inserted by the compiler and is not part of the law. this section and 19-3-13 NMSA 1978 purport to grant. 
Cross references. — For location of mining claims, see possessory" interests in public domain lands that may be 
69-3-1 NMSA 1978 et seq. enforeeable against non-federal claimants, no New Mexico 
statute grants (nor could it grant) a property interest in 
ANNOTATIONS ; federal lands that may be enforced against the United 


States. Diamond Bar Cattle Co. v. U.S., 168, F.3d 1209 
(10th Cir. 1999), 

' Contracts for disposal of territorial lands are 
valid after statehood. 1912-13 Op. Att'y Gen. No. 13- 


Elements of adverse possession. — A person claim- 
ing ownership of.a piece of land on the Albuquerque town 
grant, by means of the running of the statute of limitations, 
must have been in the actual, visible, exclusive, hostile 
and continued possession thereof for a period of 10 years. 1124. 


; j ; ‘Amn nr. 2p At din and CeLcoreterennes: cas 
dolateney City of Albuquerque, 1903-NMSC-011, 12 N.M. Am. Tie. ‘9a Public Lands §§ 5,7. 


Recovery of possession. — Individual who had filed Constitutionality and construction of statutes palates 
the possessory notice called for under this section, and ,to grazing and pasturing sheep or goats on public land, 


was in the quiet and peaceable possession of the land in TOAL.R. 410, 
question at the time he was ousted, would be entitled to 73A C.J.S, Public Lands § 41. 
recover possession thereof, even though such land was 


19-3-2. [Copy of record as evidence. ] 


The original notice when recorded, the record thereof provided for in the previous section [19-3-1 
NMSA 1978], and a duly certified copy of said record shall be received in evidence with the same 
effect as deeds of conveyances, their records and copies thereof are now received under the laws 
of this state, in the trial of any action with reference to said lands contained in said notice or any 
part thereof. | 


History: Laws 1878, ch. 6, § 2; C.L. 1884, § 2580; Cross references, — For evidential effect of photo- 
C.L. 1897, § 3754; Code 1915, § 4643; C.S, 1929, § 111- graphed or microfilmed documents or records, see 14-1-6, 
116; 1941 Comp., § 8-302; 1953 Comp., §. 7-3-2. 14-38-15 NMSA 1978. 

Bracketed material. — The bracketed material was For rules regarding introduction into evidence of writ- 
inserted by the compiler and is not part of the law. ings, recordings and photographs, see Rules 11-1001 to 

11-1008. 


19-3-3. [Transfer of rights; consent of wife; exemption from sale under 
execution.] | 


The owner of what is known as a valid claim or improvement under the laws of this state, on 
public lands of the United States, shall be deemed in possession of a transferable interest therein, 
and any sale of such improvement'shall be considered a sufficient consideration to support a 
promise: provided, that no such salé shall be valid to convey such improvement when made by 
the head of a family, unless the wife of the vendor, if any there be, shall give her consent thereto: 
and provided, also, that such land and the claim thereto shall be exempt from forced sale under 
execution. 


History: Laws 1851-1852, p. 274; C.L. 1865, ch. 86 For rules governing garnishment and writs of execution 


(2d), § 1; C.L. 1884, § 2571; C.L. 1897, § 3745; Code in the district, magistrate, and metropolitan courts, see 
1915, § 4634; C.S. 1929, § 111-107; 1941 Comp., § 8-303;, Rules 1-065.1, 2-801, and 3-801 NMRA, respectively. 
1953 Comp., § 7-3-3. For form for claim of exemptions on executions, see Rule 
Bracketed material. — The bracketed material was 4-803 NMRA. 
inserted by the compiler and is not part of the law. For form for order on claim of exemption and order to 
Cross_.references, — For joinder of spouses required pay in execution proceedings, see Rule 4-804 NMRA. 
for transfers of real property, see 40-3-13 to 40-3-16 NMSA For form for application for writ of garnishment and af- 
1978. fidavit, see Rule 4-805 NMRA. 
For provisions on homestead, expmriptions see, 42-10-9 to For form for notice of right to claim exemptions from 
42-10-11 NMSA 1978, execution, see Rule 4-808A NMRA. 
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For form for claim of exemption from garnishment, see 
Rule 4-809 NMRA. 


ANNOTATIONS 


Water right is not improvement on land. First State 
Bank v. McNew, 1928-NMSC-040, 33 N.M. 414, 269 P. 56, 
overruled by Walker v. United States, 2007-NMSC-038, 
142. N.M. 45, 162 P.3d 882, 

Removal of improvements. — This section does not 
attempt to give the owner of improvements upon pub- 
lic lands the right to remove the same, after such lands 


have passed into the possession of a bona fide entryman 
or purchaser from the:government. Patterson v. Chaney, 
1918-NMSC-077, 24 N.M. 156, 173 P. 859, distinguished 
in McCool v. Ward, 1949-NMSC-059, 53 N.M. 467, 211 
P.2d 131. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Rights 
as between adverse claimants to improvements placed on 
public lands,6A.L.R.95. 

Betterment or Occupying Claimant Acts as available to 
plaintiff seeking affirmative relief, 187 A.L.R. 1078. 

73A C.J.S, Public Lands § 41. 


19-3-4, [Timber and articles reduced to possession; property right.] 


Timber or other articles of value on the lands of the United States, reducéd to possession by any 
person, shall be deemed the property of such person against all persons except the United States, 


or some person claiming under them. 


History: Laws 1851-1852, p. 274; C.L. 1865, ch. 86 
(2d), § 2; C.L. 1884, § 2572; C.L. 1897, § 3746; Code 
1915, § 4635; C.S. 1929, § 111-108; 1941 Comp., § 8-304; 
1953 Comp., § 7-3-4. 


19-3-5. [Common pastures. | 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


All public lands, proper for pasturing horned cattle, sheep and horses, of any class whatever, are 
reserved for such purpose, and declared common pastures. 


History: Laws 1861-1862, p. 274; C.L. 1865, ch. 86 
(2d), § 4; C.L. 1884, § 2573; C.L. 1897, § 3747; Code 
1915, § 4636; C.S. 1929, § 111-109; 1941 Comp., § 8-305; 
1953 Comp,, § 7-3-5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Application. — This section does not apply to lands 
covered by indemnity on selections by the state. Makem- 
son v, Dillon, 1918-NMSC-040, 24 N.M. 302, 171 P. 673. 

"Sheeping off" of lands. — Compiled Laws 1897, § 102 
was a valid exercise of the police power to prevent "sheep- 
ing off" of lands near settlements, and sheep for breeding 


19-3-6. [Use of common pasturage. | 


were within the statute which, however, was repealed by 
the general repealing clause of the 1915 Code after this 
action was brought. Although this section and Section 19- 
3-6 NMSA 1978 were enacted prior thereto, they did not 
affect C.L. 1897, § 102, even if in conflict with it. State v. 
Coppinger, 1916-NMSC-012, 21 N.M. 435, 155 P. 732, 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part IT," see 2 Nat. Resources J. 75 (1962). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 63A 
Am, Jur. 2d Public Lands §§ 22 to 30. 

Constitutionality and construction of - statutes relating 
to grazing and pasturing sheep or goats on public land, 70 
A.L.R. 410, 

738A C.J.S. Public Lands §§ 19 to 23. 


Said lands shall not be used by any person as private property, but shall be held as public prop- 


erty for the use of any person, and common to all. 


History: Laws 1861-1862, p. 274; C.L. 1865, ch. 86 
(2d), § 5; C.L. 1884, § 2574; C.L. 1897, § 3748; Code 
1915, § 4637; C.S. 1929, § 111-110; 1941 Comp.,, § 8-306; 
1953 Comp., § 7-3-6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J, 75 (1962). 


19-3-7. [Meadows in common pastures; enclosure for hay.] 


All persons are prohibited from occupying any meadow situated upon the public lands, and 
known as. public pasture ground, for the purpose of speculating with the hay thereon, to the great 
detriment of the entire community: provided, however, one hundred and sixty acres may be so oc- 
cupied by enclosing the same with a secure fence, and not otherwise. 
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History: Laws 1865, ch. 16, § 1; C.L. 1884, § 2575; Bracketed material. — The bracketed material was 
C.L. 1897, §. 3749; Code 1915, § 4638; C,S, 1929, § 111- inserted by the compiler and is not part of the law. 
111; 1941 Comp., § 8-307; 1953 Comp., § 7-3-7, ' 


19-3-8. [Exclusive occupation of meadow; penalty; civil damages. ] 


Should any person, contrary to the provisions of the preceding section [19-3-7 NMSA 1978], 
take possession of and appropriate to himself any such meadow with the object of selling the hay 
thereof, or to impede or prevent animals from grazing thereupon, or kill or otherwise injure such 
animals, the same shall be liable to punishment upon conviction in the district court, by fine of 
not more than one hundred and fifty [($150)] or not less than fifty dollars [($50.00)], provided, the 
party so offending shall be responsible in civil action to the party interested for all damages the 
latter may have suffered. 


History: Laws 1865, ch. 16, § 2; C.L. 1884, § 2576; Bracketed material. — The bracketed material was. 
C.L. 1897, § 3750; Code 1915, § 4639; C.S, 1929, § 111- inserted by the compiler and‘is not part of the law. 
112; 1941 Comp., § 8-308; 1953 Comp,, § 7-3-8, 


19-3-9. [Proceedings before magistrate.] ~ | tnlats SS oh 


The justice of the peace [magistrate] before whom complaint shall have been made for a viola- 
tion of the two foregoing sections [19-3-7, 19-3-8 NMSA 1978], shall immediately enter upon the 
due investigation of the same, as by law required in the case of pinar offenses, and shall transmit 
his proceedings to the proper court. 


History: Laws 1865, ch. 16, § 3; C.L. 1884, § 2577; office of justice of the peace was abolished by 35-1-38 


C.L. 1897, § 3751; Code 1915, § 4640; C.S. 1929, § 111- NMSA 1978, and all jurisdiction, powers and duties con- 
113; 1941 Comp., § 8-309; 1953 Comp., § 7-3-9. ferred by law on justices of the peace have been trans- 
Bracketed material. — The bracketed material was ferred to the magistrate court. 


inserted by the compiler and is not part of the law. The 


19-3-10. [Jurisdiction of magistrate and of district court.] 


When the damages claimed shall not exceed one hundred dollars [($100)], judgment shall be 
rendered against the party as in a civil action the same as in other civil actions, but should they 
exceed one hundred dollars {($100)], then and in this case the party fea tihon shall apply in the 
district court for his justification and his rights. 


History: Laws 1865, ch. 16, § 4; C.L. 1884, § 870; 1978, and all jurisdiction, powers and duties conferred by 
C.L. 1897, § 1295; Code 1915, § 4641; C.S. 1929, § 111- law on justices of the peace have been transferred to the 
114; 1941 Comp., § 8-310; 1953 Comp., § 7-3-10. magistrate court, ° 

Bracketed material. — The bracketed material was Cross references. — For limits of magistrate's juris- 


inserted by the compiler and is not part of the law. The of- . diction in civil matters, see 35-3-3 NMSA 1978. 
fice of justice of the peace was abolished by 35-1-38 NMSA eT 


19-3-11. [Unlawful enclosure of public lands.] 


2 Fy 


It shall not be legal for any person or persons, company or corporation, to construct and main- 
tain inclosures [enclosures] upon land considered and held as public land in this state, nor to apply 
the same to private use, which may result in prejudice to the citizens thereto, unless the same be 
made and sustained in conformity with the provisions of the United States laws nelaye to goverm 
ment lands or the laws of this state, ; 


History: Laws 1882, ch. 42, § 1; C.L. 1884, § 870;C.L. |: ) _ANNOTATIONS tid 
1897,.§ 1295; Code 1915, § 4632; C.S, 1929, § 111-105; 
1941 Comp., § 8-311; 1953 Comp., § 7-38-11. riba ; Am. Jur. 2d, A.L.R. and C.J.S. references. _ ‘634 
Bracketed material. — The bracketed material was Am. Jur, 24 Public Lands § 36. 
inserted by the compiler and is not part of the law. ) 73A C.J.S, Public Lands § 7, 
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19-3-12 OCCUPATION OF PUBLIC LANDS 19-3-13 


19-3-12. [Occupying or denying others use:of public land; penalty. ] 


Any person.who shall, contrary to the provisions of the preceding section [19-3-11 NMSA 1978], 
be found occupying, or trying to,deprive others of the free use and pasturing upon the public land, 
under the pretext of a deed, upon conviction thereof before any court having jurisdiction in the 
matter, shall be fined in a sum of not less thant ten dollars [($10.00)], and shall besides, be liable 
for the anmangel caused thereto., 9 1. 


ff 


History ee 1882, ch, 42, §.4; CL. 1884, § 873; | ANNOTATIONS, 
C.L, 1897, § 1298; Code 1915, § 4633; C.S. 1929, § 111- 
106; 1941 ‘Comp., § 8-312; 1953 Comp. », § 7-83-12, Am, Jur. 2d, A.L.R. and CuJ.8. references. — 73A 
Bracketed material, — The bracketed material was C.J.S, Public Lands § 18. 
inserted by the compiler and is not part of the law. 
Cross references. — For disposition of fines and for- 
feitures collected gts general law, see N.M. Const., art, 
XII, $4. 


19-3-13. [Right to appropriate and stock range on public domain; 
conditions. ] 


Any person, company or corporation that may appropriate and stock a range upon the public 
domain of the United States, or otherwise, with cattle shall be deemed to be in possession thereof: 
provided, that such person, company or corporation shall lawfully possess or occupy, or be the 
lawful owner or possessor of sufficient living, permanent water upon such range for the proper 
maintenance of such cattle. — 


History: Laws 1889, ch. 61, § 1; C.L. 1897, § 127; to keep them out, is void. Yates v. White, 1925-NMSC-012, 30 
Code 1915, § 4628; C.S. 1929; § 111-101; 1941 Comp., § N.M. 420, 235 P. 487. 


8-313; 1953 Comp., § 7-3-13. Grazing cattle on federal public lands. — While 
Bracketed material. — The necheted material was 19-3-1 NMSA 1978 and this section purport to grant."pos- 
inserted by the compiler and is not part of the law. sessory" interests in public domain lands that may be en- 
wae : forceable against non-federal claimants, no New Mexico 

ANNOTATIONS statute grants (nor could it grant) a property interest in 

\ Effect of water vights. — New Mexico does not federal lands that may be enforced against the United 


recognize a limited livestock forage. right implicit in a States. Diamond Bar Cattle Co.v. United States, 168 F.3d 


vested water right or a limited livestock forage right im- 1209 (10th Cir. 1999). 
plicit in a right-of-way for the maintenance and enjoy- Possessory rights. — One haying appropriated. and 
ment of’a vested water right. Walker v. United States, stocked range with cattle, and being the owner of perma- 
2007-NMSC:038, 142 NM. 45, 162 P.3d 882. nent water for use upon said range for maintenance of 
Implied license to graze. — There is an implied li- cattle thereon, has possessory rights in said public lands, 
cense' onthe part of the government ‘to all of the people which he has the right to protect. First State Bank v. Mc- 
to graze their animals upon the public domain ‘without New, 1928-NMSC-040, 33 N.M. 414, 269 P. 56, overruled 
compensation. Yates v. White, 1925-NMSC-012, 30 N.M. by Walker v. U.S., 2007-NMSC-038, 142. N.M. 45, 162 P.3d 
420, 235 P. 437; Hill v. Winkler, 1915-NMSC-077, 21 882. 
N.M. 5, 151 P. 1014, explained in Vanderford v. Wagner, Effect of water rights. — One who owns all of the 
1918-NMSC-099, 24 N.M. 467, 174 P. 426, distinguished in '* waters on his range has the right to, the exclusive enjoy- 
Johnson. v. Hickel, 1923-NMSC-002, 28 N.M. 349, 212 P. 338. en of phe sees grare, these ae as ageinst all 
Grazing on unenclosed land not enjoinable, — © others who aid not develop other waters upon. the same. 
Since attempt on the part of-the legislature to grant the Yates v. White, 1925-NMSC-012, 30 N.M. 420, 235 P. 437; 
exclusive right or occupancy upon part of a public do- Hill v. Winkler, 1915-NMSC-077, 21 N.M. 5, 151 P. 1014, 
main would be clearly within the prohibition of the act explained in Vanderford v. Wagner, 1918-NMSC-099, 24 


of congress of February 25, 1885, and invalid, defendant N.M. 467, 174 P. 426, distinguished in Johnson v. Hickel, 
cannot be restrained by injunction from.permitting his 1923-NMSC- 002, 28 N.M. 349, 212 P. 338. 
animals. to graze on, unenclosed.lands of plaintiff. Yates Law reviews, » =; For article, "Attachment in New Mex- 
v. White, 1925-NMSC-012, 30 N.M. 420, 235 P. 437; Hill ico - Part IT," see 2 Nat. Resources J. 75 (1962). 
v. Winkler, 1915-NMSC-077, 21 N.M. 5, 151 P. 1014, ex- Am. Jur, 2d, A.L.R. and C.J.S. references. — 63A 
plained in Vanderford v. Wagner, 1918-NMSC-099, 24 Am. Jur. 2d Public Lands §§ 22 to 36. 
N.M. 467, 174 P. 426, distinguished in Johnson v. Hickel; : Trespassing or intruding livestock, liability for personal 
1923-NMSC-002, 28 N.M. 349, 212 P. 338. injury or death caused by, 49 A.L.R.4th 710, 

Removal contract void. — Contract to remove one's an- 3A C.J.S. Public Lands §§ 19 to 23. 
imals from an illegal enclosure upon the public domain, and. 
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19-3-14 PUBLIC LANDS 19-3-16 


19-3-14. [Second or subsequent use of range; conditions. | 


Whenever any person, company or corporation turns’ loose on any range in this state, already oc- 
cupied or in the possession of another or others by virtue of their having complied with the provisions 
of the preceding section [19-3-13 NMSA 1978]; he or they must be the owner or owners of, or- must be 
lawfully entitled‘to the possession of some other living, permanent water upon such range, sufficient 
for the proper maintenance of all such additional cattle so turned loose, other than that owned by or 
lawfully possessed, or lawfully in the possession of any other person, company or corporation that may 
have previously appropriated, stocked or taken possession of such range in accordance with the provi- 
sions of this and the preceding section; and such person, company or corporation so turning loose cattle 
upon such range must at all times, furnish, supply and maintain upon such range such other perma- 
nent living water free and unfenced and upon the surface of the ground. 


ANNOTATIONS 


Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J. 75 (1962), 


History: Laws 1889, ch. 61, § 2; C.L. 1897, § 128; 
Code 1915, § 4629; C.S, 1929, § 111-102; 1941 Comp., § 
8-314; 1953 Comp,, § 7-3-14, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


19-3-15. [Use of public land for range without owning water right 
penalty. | 


Any person, company or corporation violating the provisions of the preceding section [19-3-14 
NMSA 19778] shall be guilty of a misdemeanor and punishable by imprisonment in the county jail 
of the county wherein the offense was committed, for a period not to exceed six months, or by a fine 
of not less than one hundred dollars [($100)] nor more than one thousand dollars [($1,000)], and 
such person, company or corporation violating such provisions as aforesaid shall further be liable 
to any party or parties injured for all damages which such party or parties may sustain; the same 
to be recoverable by a civil suit. All fines and costs so assessed and all damages which may at any 
time be awarded shall be and constitute a lien upon such herd of cattle. 


History: Laws 1889, ch. 61, § 3; C.L. 1897, '§ 129; 
Code 1915, § 4630; C.S. 1929, § 111-103; 1941 Comp., § 
8-315; 1953 Comp., § 7-3-15. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Grant of exclusive right invalid. — Any attempt on 
the part of the legislature to grant the exclusive right or 


occupancy upon part of a public domain would be clearly 
within the prohibition of the act of congress of February 25, 
1885, and invalid, for defendant cannot be restrained by 
injunction from permitting his animals to graze on unen- 
closed lands of plaintiff. Yates v. White, 1925-NMSC-012, 
30 N.M. 420, 235 P. 437; Hill-v. Winkler, 1915-NMSC-077, 
21 N.M..5, 151 P. 1014, explained in Vanderford v, Wagner, 
1918-NMSC-099, 24 N.M. 467, 174 P. 426, distinguished in 
Johnson v. Hickel, 1923-NMSC-002, 28 N.M. 349, 212 P. 338. 


19-3-16. [Each day's violation a separate offense.] 


Hach day's violation of the provisions of the first two sections [19-3-13, 19-3-14 NMSA 1978] of 
this chapter shall be and constitute a separate cause of action against any person, company or 


corporation violating the same. 


History: Laws 1889, ch. 61, § 4; C.L. 1897, § 130; 
Code 1915, § 4631; C,S. 1929, § 111-104; 1941 Comp., § 
8-316; 1953 Comp., § 7-3-16. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ARTICLE 4 


Townsites 


Sec. 
19-4-1. Patents of townsites to be recorded. 


Sec. 
19-4-2. Failure to record townsite patent; penalty. 
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19-4-1 TOWNSITES 19-4-3 


Sec, eH a 4 6 ‘ _ See. , ; 
19-4-3. Prosecutions for failure to record; duty of district _ 19-4-23. Notice to file suit; service; publication; relin- 

attorneys. quishment on failure to obey. 
19-4-4, Title to townsite vested in probate judge in trust; 19-4-24. Service of process; publication. 

suit to determine rights; execution of deeds, 19-4-25, Appeals, 
19-4-5. Notice of suit; intervention. ; .19-4-26, Reports of expenses, 
19-4-6. Vacating all or part of townsite. : 19-4-27. Conveyances; payment of costs, 
19-4-7. Disposal of lots after entry. ‘. 19-4-28:° Commissioner;' appointment; qualifications; 
19-4-8. Conveyances to persons entitled to possession or powers; office hours; bond. 

occupancy. _. 19-4-29. Recording of order appointing commissioner. 
19-4-9. Notice of entry; posting and publication. 19-4-30. Conveyance by probate judge; land for town 
19-4-10. Claim for lots; time limit; unclaimed lots revert benefit. 

to' town, 19-4-31. Conveyances; time for execution. 4 
19-4-11, Notice. of meeting. to elect trustees; qualifica- 19-4-32. Probate judge; claim, for lands in individual 
tions; duties, _ right. 
19-412. Term of office of trustees. “ §19-4-33, Poy alleys, parks and public grounds. 
19-4-13. Board of appraisers; appointment; oath; refusal 19-4-34, Claimant failing to pay costs and fees. 
ae to act; new board, b nap 19-4-35. Trustees;.organization; officers; quorum. 

19-4-14, Appraisement; contents; valuations. 19-4-36. Probate judges declared county judges for pur- 
19-4-15. Notice of sale; publication; contents. ; pose of trust. 
19-4-16. Conduct of sales, 19-4-37, Taxation of costs. 
19-4-17.. Conveyance of streets, parks and commons by 19-4-38;. Unsold lots; petition; appraisers. 

probate judge. 19-4-39.. Appraisement; report; compensation. 
19-4-18, Purchase at private sale by person in possession. 19-4-40. Preference right of possessor to'purchase. 
19-4-19. Reservation for park or public purpose. 19-4-41, Commissioner; sale; notice by publication; deeds; 
19-4-20. Disposition of proceeds. fees. 
19-4-21. Adverse claims; litigation. 19-4-42. Disposition of proceeds. 

, : 


19-4-22. Paramount right to lands. 


19-4-1. [Patents of.townsites to be recorded.] 


It shall be the duty of any person who receives a patent from the government of:the United 
States for a townsite in the state of New Mexico, to at once file such patent Ht record with the 
county clerk of the county; wherein such townsite is situated. 


History: Laws 1909, ch. 50, § 1; Code 1915, § 5513; C.S. Wai ei y ANN OTATIONS 
1929, § 144-101; 1941 Comp., § 8-501; 1953 Comp., § 7-5-1. 

Bracketed material, — The bracketed material was Am, Jur. 2d, A.L.R. and C.J.S. references, — 73A 
inserted by the compiler and is not part of the law. C.J,S. Public Lands § 52, 


19-4-2, [Failure to record townsite patent; penalty. ] 


Any person or persons failing to file for record the patent they have received for a townsite in 
the state of New Mexico, shall, upon conviction, before any court’ of competent jurisdiction, be im- 
prisoned in the county jail for a period of not less than one year, and be fined in a sum of not less 
than five hundred dollars [($500)], together with the costs of the prosecution. 


History: Laws 1909, ch. 50, § 2; Code 1915, § 5514; Bracketed material. — The stdecdtal material was 
C.S. 1929, § 144-102; 1941 Comp., § 8-502; 1953 Comp., inserted by the compiler and is not part of the law. 
§ 7-5-2, 
19-4- 3. [Prosecutions for failure to record; duty of district attorneys. | 


It is shereby. made the duty of the noel district atiorneys in the state of New Mexico to pros- 
ecute all violators of the preceding section [19-4-2 NMSA 1978]. 


History: Laws 1909, ch. 50, § 3; Code 1915, § 5515; Bracketed material. — The bracketed material was 


C.S, 1929, § 144-103; 1941 Comp. + § 8- 503; 1953 Comp., inserted by the compiler and is not part of the law. 
§ 7-5-3. Cross references. — For provision on duties of district 


attorney, see 36-1-18 NMSA 1978. 
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19-4-4 PUBLIC LANDS 19-4-5 


19-4-4. [Title to townsite vested in probate judge in trust; suit to 
determine rights; execution of deeds. |] 


Any land embraced in any townsite which has been entered as provided by the laws of the 
United States and the title of which is vested in the probate judge, in trust for the use and benefit 
of the several occupants of the land embraced within the said townsite, which has not, been con- 
veyed to the occupants, their heirs, executors, successors or assigns, who were entitled to the same 
at the time the entry of such land was made, or at the time patent was received from the United 
States, by reason of the failure of said probate judge to give notice of such entry, or the receiving of 
said patent, or by reason of such occupants, their heirs, executors, successors and assigns failing to 
make the statement and filing the same as required by law, then in such case any such occupant, 
or the heirs, executors, successors or assigns of any such occupant, may file a suit in the district 
court in the county wherein such land is situated, to have his or its interest in the: said land, at the 
time of such entry, or the receiving of such patent, or the successor in title to the right of such oc- 
cupant, declared and ascertained. The probate judge shall be made a party defendant and the said 
district court, upon a hearing, shall:adjudicate and determine the interest of such occupant at the 
time of such entry, or the receiving of such patent, or the interest of the heirs, executors, successors 
and assigns of such occupant, and entering a decree declaring the interest of such occupant. Upon 
the entering by the said district court of the decree declaring the interest of such occupant, or his 
or its successors in title, the probate judge of the county shall immediately thereafter make, ex- 
ecute and deliver to the parties so declared to be entitled to any part of. the land embraced within 
the said townsite, a deed for his or its respective interest. 


History: Laws 1912, ch. 12, § 1; Code 1915, § 5516; C.S. judge in 1925 to be held in trust for the occupant, in seek- 


1929, § 144-104; 1941 Comp., § 8-504; 1953 Comp., § 7-5-4. ing to have the land conveyed to him by townsite's board 
Bracketed material. — The bracketed material was of trustees, operated neither as an election of remedies 
inserted by the compiler and is not part of the law. , nor an estoppel in pais, nor did his act in defending the 


action brought to have the deed set aside have such an 


OTATIONS effect; the only remedy available to him was that provided 
Entry pursuant to law essential. — Probate judge in this section, which he pursued in his first affirmative 
takes no title to townsite land until entry is made pursu- judicial act of seeking a conveyance from the probate 
ant to law. Dugan v. Montoya, 1918-NMSC-035, 24 N.M. judge. Alvarez v. Board of Trustees, 1957-NMSC-022, 62 
102,173 P. 118, N.M. 319, 309 P.2d 989. rorme . 
Requisites of complaint. — In action under this sec- _Repeal of conflicting provisions. — Two provi- 
tion and Section 19-4-10 NMSA 1978, the complaint must sions of Section 19-4-10 NMSA 1978 are repugnant to 
show that plaintiff complied with the law as to filing and and irreconcilable with this section and were therefore 
notice; and when the complaint shows legal title in one of , repealed thereby, namely, the absolute bar in Section 19- 
the defendants, the plaintiff is barred from maintaining ~ 4-10 NMSA 1978 to a occupant who failed to file a claim 
the suit. Kemp Lumber Co. v. Whitlatch, 1915-NMSC-075, within the specified time limit and the provision of Sec- 
21 N.M. 88, 153 P. "1050, criticized in Alvarez v. Board of ‘ tion 19-4+10 NMSA 1978 that upon:failure to file a claim 
Trustees, 1957-NMSC-022, 62 N.M. 319, 309 P.2d 989. the property reverted to the town, since if failure to file 
Section cannot be circumvented by improper resulted in property reverting to the town, title would no 
conveyances by probate judge. Alvarez v. Board of longer be in the probate judge and this section could never 
Trustees, 1957-NMSC-022, 62 N.M. 319, 309 P.2d 989. be utilized. Alvarez v. Board of Trustees, 1957-NMSC-022, 
Remedy not foreclosed. — Action of Catholic bishop 62 N.M. 319, 309 P.2d 989. 


on behalf of church, occupant of land granted to probate 


19-4-5. [Notice of suit; intervention.] 


Such suit may be brought by any one or.more of such occupants, or their heirs, executors, suc: 
cessors or assigns. Notice of such suit shall be by publication in the same manner that notice of 
the pendency of other civil suits by publication is made. Any party interested in the land embraced 
within the said townsite shall have the right to enter his appearance in said suit and to have his 
interest in the said land embraced in the said townsite adjudicated and determined. 


History: Laws 1912, ch. 12, § 2; Code 1915, § 5517; Cross references. — For publication of notice, see 14- 
C.S. 1929, § 144-105; 1941 Comp., § 8-505; 1953 Comp., 11-1 to 14-11-13 NMSA 1978. 
§ 7-5-5. For rule on service of process by publication, see Rule 
Bracketed material. — The bracketed material was 1-004 NMRA. 
inserted by the compiler and is not part of the law. For rule on intervention in civil suit, see Rule 1-024 
NMRA. 
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19-4-6 TOWNSITES 19-4-8 


19-4-6. [Vacating all or part of townsite.] 


When any tract of land may be filed upon, platted and recorded as a townsite in accordance with 
the provisions of an act of congress or law of New Mexico, and no town or organization under the 
laws of New Mexico shall have been perfected by the inhabitants residing thereon, or.the owners 
thereof, the same may be vacated by consent of all such inhabitants or owners and disposed of as 
the said inhabitants or owners shall agree: provided, that a statement, signed and certified to by 
a majority of said inhabitants or owners, setting forth the fact of the vacation of such townsite, be 
filed with the clerk of the county in which the same shall be situated. When any tract of land has 
been recorded as a townsite, or has been annexed as an addition to a townsite, any part or portion 
thereof may be vacated upon the written consent of all the owners of that part or portion which 
it is proposed to vacate: provided, that no expenditures of money have been theretofore made or 
incurred by said town for the improvement or benefit of said part or portion, and that the same is 
bounded in same [whole] or in part by exterior town lines, and that when so vacated a statement, 
subscribed by such owners, setting forth the facts of such vacation, together with an accurate de- 
scription, map and plat of such part vacated shall be filed in the Pies of the county clerk of the 
county in which such town is situated. 


History: Laws 1884, ch. 39, § 98; C.L. 1884, § 1706; 
C.L. 1897, § 3977; Code 1915, § 5518; C.S. 1929, § 144- 
106; 1941 Comp., § 8-506; 1953 Comp., § 7-5-6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L:R. and C.J.S. references. — 73A 
C.J.S. Public Lands §§ 52 to 55. 


19-4-7. [Disposal of lots after entry. ] 


When the corporate authorities of any town, or the probate judge of the county for any county 
in this state, in which any town may be situated, shall have entered, at the proper land office, the 
land, or any part of the land, settled and occupied as the site of such town, pursuant to and by vir- 
tue of the provisions of the act of congress entitled, "An act for the relief of citizens of towns upon 
lands of the United States under certain circumstances," passed May 23, 1844, and any amend- 
ments that may be made thereto, it shall be the duty of the corporate authorities or probate judge, 
as the case may be, and they are hereby directed and required to dispose of and convey the title 
to such land, or to the several blocks, lots, parcels or shares thereof, to the persons hereinafter in 
this chapter ederlbad: and in the manner hereinafter specified, and apply the proceeds of the sale 
thereof under the following regulations. . 


History: Laws 1882, ch. 70, § 1; C.L. 1884, § 2775; 


ANNOTATIONS 


107; 1941 Comp., § 8-507; 1953 Comp., § 7-5-7. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
Compiler's notes. — The words "this chapter" were 
inserted by the 1915 Code compilers, and referred to chap- 
ter 108 of that code, which is identical with this article. 
The Townsite Act of May 23, 1844 (5 Stat. 657), referred 
to in this section, is not compiled in the United States 
Code. 
Cross references. — For sale of common lands within 
community land grants, see 49-1-11 NMSA 1978. 


Nature of railroad right-of-way. — A railroad com- 
pany, by complying with the act of congress, giving it a 
right to lands for right-of-way and station purposes, takes 
a limited fee therein, to which no other person can acquire 
any right or title, either by adverse possession or by grant 
from the company itself; hence, a claimant of lots in a 
townsite which embraces a part of such right-of-way and 
station grounds is not entitled to a deed from the probate 
judge including any portion thereof. Dugan v. Montoya, 
1918-NMSC-035, 24 N.M. 102, 173 P. 118. 

Am. Jur. 2d, "ALR. and - J.S. references. — 73A 
C.J.S. Public Lands § 54. 


19-4-8. [Conveyances to persons entitled to possession or occupancy. | 


Such corporate authorities or probate judge, holding the title of such lands in trust, as declared 
in the said act of congress, his or their successors shall, by a good and sufficient deed of convey- 
ance, grant and convey the title to each and every block, lot, share or parcel of the same to the 
person or persons who shall have possession, or be entitled to the possession or occupancy thereof, 
according to his, her or their several and respective rights or interest in the same, as they existed 
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19-4-9 PUBLIC LANDS 19-4-10 


in law or equity at the time of the entry of such lands, or to his, her or their heirs and assigns. 
Every such deed to be made by such corporate authorities, or by such rg judge, shall be so 
executed and tri A i as to admit the same to be recorded. 


; 


History: Laws 1882, ch. 70, § 2; C.L. 1884, § 2776; | ANNOTATIONS 
C.L. 1897, § 3979; Code 1915, § 5520; C.S. 1929, § 144- 
108; 1941 Comp., § 8-508; 1953 Comp., § 7-5-8, 

Bracketed material. — The bracketed material was 


Disposition of lands. — Under this section, 19-4- 9 
and 19-4-10 NMSA 1978, the townsite lands must be 
inserted by the compiler and is not part of the law. disposed of for the use and benefit of the occupants who 

Compiler's notes. — The act of congress referred to are in actual, bona fide possession, and they are entitled. 
in this section is the Townsite Act of 1844 (5 Stat. 657), to their deeds on payment of their proportion of the ex- 
which act is not compiled in the United States Code. penses. City ofSocorro v. Cook, 1918-NMSC-072, 24-N.M. 

: 202,173) P. 682; Gill v. Wallis, 1902-NMSC- 022, 11 N.M. 
481, 70 P..5765. 


19-4-9. [Notice of entry; boating dnd publication.] 


Within thirty days after the entry of such lands, the corporate: authorities or probate iaaleter en- 
tering the same, shall give public notice of such entry, by posting notice thereof in at least,three 
public places within such town and by publishing such notice in a newspaper published in the 
county in which such town shall be situated. In case’ there shall not be any newspaper published 
in such county, then in some.newspaper published nearest to such town in this state. Such notice 
shall be published once in each week for at: least three successive weeks, and shall contain an ac- 
curate description of the lands so entered, as the same is stated in the certificate of entry, or dupli- 
cate receipt for the purchase money thereof, given by the land officers at the time of such entry. In 
case of entry of such lands by corporate authorities, the mayor or president shall give such notice 
in behalf of the town, in his official capacity. 


History: loss 1882, ch. 70, § 3; C.L. 1884, § 2777; Bracketed material. — The bracketed material was 
C.L. 1897, § 3980; Code 1915, § 5521; C.S, 1929, § 144- inserted by the compiler and is not part of the law. 
109; 1941 Comp., § 8-509; 1953 Comp, § 7-5-9. | 


19-4-10. [Claim for lots; time limit; unclaimed lots revert to toward 


Each and every person or association or company of persons claiming to be an occupant or oc- 
cupants, or to have possession, or to be entitled to the occupancy or possession of such lands, or 
to any lot, block, share or parcel thereof, shall, within sixty days after the first publication of such 
notice, in person, or by his, her or their, duly authorized agent or attorney, sign a statement in writ- 
ing, containing an accurate description of the particular parcel or parts of lands, in which he, she 
or they, claim to have an interest, and the specific right, interest or estate therein which he, she or, 
they, claim to be entitled to, [and shall] receive and deliver the same:to; or into, the office of such 
corporate authorities, or probate judge, and all persons failing to sign and deliver such statement 
within the time specified in this section shall be forever barred the right.of claiming or recovering 
such lands, or any interest or estate therein, or any part, parcel or share thereof, in any court of 
law or equity. In case any lots in such town remain unclaimed and unconveyed at the end of said 
sixty days, all such lots shall revert to and become the property of such town. 


History: Laws 1882, ch. 70, § 4; C.L. 1884,.§ 2778; NMSA 1978 and were therefore repealed by the latter sec- 
C.L. 1897, § 3981; Code 1915, § 5522; C.S. 1929, § 144. tion, namely, the absolute bar to an occupant who failed to 
110; 1941 Comp., § 8-510; 1953 Comp., § 7-5-10. file a claim within the specified time limit and the provi- 

Bracketed material. — The bracketed material was sion that upon failure to file a claim the property reverted 
inserted by the compiler and i is not part of the law. | to the town, since if failure to file resulted in the property 

'. reverting to the town, the title would no longer be in the 
ANN OTATIONS probate judge and Section 19-4-4 NMSA 1978 could never 


- Provisions repealed. — Two provisions of this section bevutilized. Alvarez v. Board of Trustees, 1957-NMSC-022, 
are repugnant to and ‘irreconcilable with Section 19-4-4 62 N.M. 319, 309 P.2d 989. ) ; 
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19-4-11. [Notice of meeting to elect trustees; qualifications; duties. ] 


Within ten days after the time, as prescribed in the preceding section [19-4-10 NMSA 1978], the 
corporate authorities, or, if there be-no. corporate authorities, the probate judge holding the land in 
trust, shall give ten days' notice of the time and place wherein a public meeting of the inhabitants 
of such town will be held, at which public meeting a board of five trustees shall be elected by a ma- 
jority of the votes of the legally qualified voters residing within said town, present at said meeting. 
Said board of five trustees shall consist of legally qualified voters, being owners of real estate in 
said town: provided, further, that after said election has been duly certified to by the chairman and 
secretary of the public meeting so held, they are, and are hereby authorized to dispose of all said 
lots, blocks or parcels, of said land, as described in the preceding section, as may seem best for the 
use of the school funds of said inhabitants of such town, as hereinafter provided in this chapter. 


History: Laws 1882, ch. 70, § 5; C.L. 1884, § 2779; ‘Compiler's notes. — The words "this chapter" were in- 
C.L. 1897, § 3982; Code 1915, § 5523; C.S. 1929, § 144- serted by the 1915 Code compilers, and referred to Chap- 
111; 1941 Comp., § 8-511; 1953 Comp., § 7-5-11. ter 108 of that code, which is identical to this article. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


19-4-12. [Term of office of trustees. | 


The board of trustees, when elected, shall hold the office for the period of one year, and until 
their successors sheet be duly elected and ued under the laws of this state. 


History: Laws 1889,. ch. 70, § 6; C.L. 1884, § 2780; Bracketed nia bona — The bracketed material was 
C.L. 1897, § 3983; Code 1915, § 5524; C.S. 1929, § 144- inserted by the compiler and is not. part of the law. 
112; 1941 ‘Comp., § 8-512; 1953 Comp., § 7-5-12. 


19-4. 13. [Board of appraisers; appointment; oath; refusal to act; new 
board. |] 


The board of trustees of any such town shall appoint, by order, resolution or ordinance, a board 
of appraisers, to consist of three freeholders of any such town, who shall have no interest in such 
unclaimed or unconveyed lots, or parcels of land, or the improvements thereon. Each of said ap- 
praisers shall take an oath to faithfully discharge his duties as such appraiser, and shall file such 
oath in the office of the clerk of said board before commencing his duties as such appraiser. In 
case such appraisers should fail or neglect to make the appraisement hereinafter specified in this 
chapter [19-4-14 NMSA 1978], and file the same with the clerk of said board, for a period of more 
than ten days after their appointment, then said board may appoint a new board of appraisers for 
the purposes herein provided. It shall be the duty of suchjboard to appoint such appraisers within 
thirty days aiter the time has oe for fe ap to present claims for lots i in such towns. 


History: Liwe 1882, ch. 70, § 7; C.L. 1884, § 2781; . Bracketed material; —'The bracketed material was 
C.L. 1897, § 3984; Code 1915, § 5525; C.S..1929, § 144- inserted by the pe A a and is not part of the law. 
113; 1941 Comp., § 8-513; 1953 Comp., § 7-5-13. Ee, 


19-4-14, pAnpraisemerit: contents; valuations. | 


Said appraisers shall appraise all lots or parcels of land, unclaimed or not, eariveyed By virtue 
of any law, in such town, at their just and full cash value, and file their written appraisement, as 
aforesaid. Said appraisement shall contain a description of each lot or parcel of land so appraised, 
and a statement of the cash value of each lot and parcel of land so appraised. Said appraisers shall 
make a separate statement of the value of such lots and parcels of land without improvements, 
and the aggregate value of both; there shall be attached to such appraisement a written affidavit 
of said appraisers, verifying each statement of such appraisement, and alleging that each of said 
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lots and parcels of land is appraised at its just and full value. The appraisement shall be required 
only in cases where the time has expired by prior laws for claimants to file their statements. 


History: Laws 1882, ch. 70, § 8; C.L. 1884, § 2782; Bracketed material. — The bracketed material: was 
C.L. 1897, § 3985; Code 1915, § 5526; C.S. 1929, § 144- inserted by the compiler and is not part of the law. 


19-4-15. [Notice of sale; publication; contents. ] 


The mayor, or president, or probate judge, as the case may be, shall, upon the filing of such ap- 
praisement, give notice, signed in his official capacity, of the time and place of sale of, said lots 
and parcels of land, by advertisement, published once a week for three successive weeks in some 
newspaper published in the county where such town is situated, or if no newspaper is published 
in said county, then in the paper published nearest such town. Such sale shall be advertised to be 
made at some public place in said town, and to be sold at some specified time between the hours 
of sunrise and sunset. 


History: Laws 1882, ch. 70, § 9; C.L. 1884, § 2783; Bracketed material. — The bracketed material was 
C.L. 1897, § 3986; Code 1915, § 5527; C.S. 1929, § 144- inserted by the compiler and is not part of the law. 
115; 1941 Comp.,, § 8-515; 1953 Comp., § 7-5-15. 


19-4-16. [Conduct of sales.] 


Such lots or parcels of land shall be sold at public vendue to the highest bidder for cash and shall 
be offered for sale singly unless a greater price can be obtained by selling several lots or parcels of 
land together, in which case several lots or parcels of land can be sold together, after an attempt 
has been first made to sell them singly. Such sale may be continued if necessary, from day to day 
for a period not to exceed three days at any one sale. In case all said lands are not sold at first sale, 
the remaining lands shall be advertised as many times as may be necessary to sell said lands, and 
all sales subsequent to the first sale shall be advertised and conducted the same as the first sale. 
No lot or parcel of land shall be sold at less than its appraised value. A new appraisement may 
be had of all lands remaining unsold: provided, that such new appraisement shall not be made 
oftener than three months. Such new appraisement shall be made by a new board of appraisers, or 
the old board of appraisers, to be appointed in the manner of the first board of appraisers. 


History: Laws 1882, ch. 70, § 10; C.L. 1884, § 2784; Bracketed material, — The bracketed material was 
C.L. 1897, § 3987; Code 1915, § 5528; C.S. 1929, § 144- inserted by the compiler and is not part of the law. 
116; 1941 Comp., § 8-516; 1953 Comp., § 7-5-16. ; 


19-4-17. [Conveyance of.streets, parks and commons by probate judge.] 


If the title to any such land shall be vested in any probate judge, such probate judge shall convey 
to any such town, the land used or laid:out by the town authorities, or otherwise, as streets, lanes, av- 
enues, parks, commons and public grounds, within such time as provided in this chapter, for making 
conveyances to individuals, and in the same manner, and the mayor, president or probate judge, may 
make such statements in behalf of the town, showing the right of such town to such lands. 


History: Laws 1882, ch. 70, § 11; C.L. 1884, § 2785; Compiler's notes. — The words "this chapter" were a 
C.L. 1897, § 3988; Code 1915, § 5529; C.S, 1929, § 144- serted by the 1915 Code compilers, and referred to Chap- 
117; 1941 Comp,, § 8-517; 1953 Comp., § 7-5-17, ter 108 of that code, which is identical to this article. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


19-4-18. [Purchase at private sale by person in possession.] 


In all cases, when subsequent to the time provided by law for persons to claim lots on such town- 
sites, and prior to the taking effect of this law, any person may have entered thereon and improved 
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any lots belonging to such town, such person, after the report of such board of appraisers, and prior 
to the public sale, may purchase any such lots from the said trustees or commissioners:at private 
sale, for cash, at the appraised value of such lots; exclusive of improvements, unless there shall be 
adverse claimants to any such lots, in which case the respective rights of such claimants shall be 
determined, as hereinafter provided in this chapter. 


History: Laws 1882; ch. '70, § 12; C.L. 1884, § 2786; Compiler's notes, — The words “this chapter" were in- 
C.L. 1897, § 3989; Code 1915, § 5580; C.S. 1929, § 144- serted by the 1915 Code compilers, and referréd to Chap- 


118; 1941 Comp., § 8-518; 1953 Comp., § 7-5-18. ter 108 of that code, which is identical to this article. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


19-4-19. [Reservation for park or public purpose.] 


The corporate authorities of any town or board of trustees, may set apart and reserve any of said 
lots or blocks, not to exceed four blocks in all, nor situated in more than eight different blocks in 
any one town, for.the public use of said town, for a:town park, or other purposes, for the benefit of 
the public, in lieu of offering them for sale, and shall execute. to such town a:deed for said lots so 
reserved. 


History: Laws 1882, ch. 70; § 13; C.L..1884, § 2787; Bracketed material..— The bracketed material was 
C.L. 1897, § 3990; Code 1915, § 5531; C.S. 1929, § 144- inserted by the compiler and is not part of the law. 
119; 1941 Comp., § 8-519; 1953 Comp., § 7-5-19. , ‘aia crvtasias 


19-4-20. Disposition of proceeds. 


The proceeds received from the sale shall be disposed of as follows: 

A. first, to pay the expenses of the sale; 

B. second, to discharge any outstanding claims incurred in kateapnits the townsite of the town; 
and 

C. third, the surplus, if any, shall be retained by the town trustees to be used for making im- 
provements within the townsite for public purposes. 


History: Laws 1882, ch. 70, § 14; C.L. 1884, § 2788; 5532; C.S. 1929, § 144-120; 1941 Comp., § 8-520; 1953 
Laws 1891, ch. 29, § 1; C.L. 1897, § 3991; Cade 1915, ia Comp., §.7-5-20; Laws 1967, ch. 279, § 1. 


19-4-21. faavardd GiAtnté: litigation. 


In case’there shall be adverse claimants to such lands, or to any part, phivish or bier thereof, 
either party may bring a suit against the adverse claimant or claimants, in the district court ofthe 
judicial district; or in any court of competent jurisdiction in the county in which the lands shall be 
situated, or'in any county to which the county in which such lands shall‘be situated is attached 
for judicial purposes: provided, always, that no judge of the district court, or county judge, who 
has been an adverse claimant, directly. or indirectly, of any portion of the lands embraced within 
such towns, or who is a party to any action brought to determine a right to a conveyance of any 
portion of the lands within such town, shall entertain, hear or determine any such claims, by or 
between any parties whomsoever; but in all such cases, if the cause shall be pending in‘a district 
court, the judge thereof shall order all papers, with a transcript of the record in the cause, to be 
transmitted to another judicial district, as in cases of changes of venue, and if the cause shall be 
pending in a county court, the judge thereof shall order all papers, with a transcript of the record, 
to be transmitted to the district court of said county, and the cause shall proceed in the courts to 
which the’ same is removed as if originally instituted in that court: provided, also, that the laws 
applicable to a change of venue, shall apply to such actions: and provided, also, that nothing in this 
chapter shall prevent the district or probate judge of the district or county: in which such lands 
are situated from executing any and all conveyances of such lands, pursuant to the determination 
of such action. Suits shall be brought against adverse claimants or defendants, and it shall not be 
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necessary to make the judge, or corporate authorities, parties thereto. The complaint must show 
what interest or estate in the lands in controversy the plaintiff claims. The answer, pleadings and. 
other proceedings shall be as in cases in chancery, except that oral testimony may be introduced 
upon the trial, and the evidence, if not in the form of depositions, shall be reduced to writing, certi- 
fied by the judge and filed with the papers in the cause. 


History: Laws 1882, ch. 70, § 15; C.L. 1884, § 2789; The Rules of Civil Procedure now govern<all civil suits, 
C.L. 1897, §:3993; Code 1915, § 5534; C.S. 1929, § 144- whether cognizable as cases at law or in equity (except for 
122; 1941 Comp. , § 8-522; 1953 Comp., § 7-5-22. special statutory or summary proceedings), and provide 

Bracketed material. — The bracketed material was for one form of action, "civil action." See Rules 1-001 and 
inserted by the compiler and is not part of the law. 1-002 NMRA. ; 


Compiler's notes. — The words "this chapter" were in- 
serted by the 1915 Code compilers, and referred to Chap- 
ter 108 of that code, which is identical to this article. 


19-4-22. [Paramount right to lands.] 


Upon the trial of any such action, either party may give in evidence the statement mentioned 
in Section 19-4-10 NMSA 1978, deposited by the other, or by the person under whom he, or she, 
claims, with the corporate authorities or probate judge. And the person, or persons, who shall have 
first acquired the right to the possession, or occupancy, of such lands, either in person, or by agent, 
servant or tenant, or those claiming under him, her or them, shall be deemed to have the prior 
and paramount right to such lands: provided, that nothing in this section shall be so construed 
to recognize the right of any person or persons who have virtually abandoned any land held as a 
townsite, to any title therein. 


History: Laws 1882, ch. 70, § 16; C.L. 1884, § 2790; ANNOTATIONS 


C.L. 1897, § 3994; Code 1915, § 5535; C.S. 1929, § 144- 
123; 1941 Comp., § 8-523; 1953 Comp., § 7-5-23. Am. Jur. 2d, A.L.R. and C.J.S. references, — 73A 


Bracketed material. — The bracketed material was 


C.J.S. Public Lands § 53. 
inserted by the compiler and is not part of the law. : 


19-4-23. [Notice to file suit; service; publication; relinquishment on 
failure to obey. |] 


In case suits shall not be brought for the‘purpose of settling or determining any controversy 
to any such lands by either of the adverse claimants, within sixty days after the expiration of 
the time for filing the statement, as provided in Section 19-4-10 NMSA 1978, it shall be the 
duty of the probate judge or corporate authorities to give notice to the adverse claimant filing 
his claim, or, if there be more than one adverse claim filed, then to the last adverse claimant, 
directing him to commence his action against the other claimants, as defendants, to determine 
their respective rights to said lands, within twenty days from service of notice on him, and in 
case such adverse claimant neglect or refuse to commence the action within the time specified, 
he shall be deemed to have relinquished all right, title, interest and estate in the lands so in 
controversy, and be forever barred from asserting or claiming any right, title, interest or estate, 
therein, Such notice shall be served by the proper officer of said courts, in the same manner 
as now provided for service of summons in any county in this state. If the officer return such 
notice, not found, notice shall be made by publication for three weeks in some newspaper pub- 
lished in the county where the lands are situated, and if no paper be published in said county, 
then by posting such notice in three public places in the town where such. lands are-situated. 
And in addition thereto a copy of said notice shall be mailed.to such adverse claimant at his 
residence or usual place of abode. And in case there be more than one adverse claimant, and the 
last neglect or refuse to commence his action after service of notice, as aforesaid, said probate 
judge or corporate authorities shall serve like notice on the next last adverse claimants, until 
all have.been notified, as aforesaid., c 
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History: Laws 1882, ch. 70, § 17; C.L. 1884, § 2791; 


C.L. 1897, § 3995; Code 1915, § 5536; C.S. 1929, § 144- 
124; 1941 Comp., § 8-524; 1953 Comp., § 7-5-24. 
Bracketed material. — The bracketed material was 


TOWNSITES 


19-4-27 


_ Cross references. — For publication of legal notice, 
see 14-11-1 to 14-11-13 NMSA 1978. 

For rule on service of process by publication, see Rule 
1-004 NMRA. 


inserted by the compiler and is not part of the law. 


19-4-24. [Service of process; publication. ] 


Whenever complaint shall be filed in any such action, summons shall.be issued against the 
proper parties, and served upon the person or persons named therein, as in other cases provided 
by law, or upon the agent or attorney of such person or persons who shall have filed their state- 
ments as required by Section 19-4-10 NMSA 1978. And in case service cannot be had upon the 
defendants, their agents or attorney, the complainant shall file an affidavit in the office of the clerk 
of the court in which the action in [is] pending, to the effect and as now provided by law. It shall be 
lawful for the clerk of said court to cause publication to be made as provided by law, and when such 
publication shall have been made, the cause shall proceed, as if the parties had been personally 
served with summons. 


History: Laws 1882, ch. 70, § 18; C.L. 1884, § 2792; 
C.L. 1897, § 3996; Code 1915, § 5537; C.S. 1929, § 144- 
125; 1941 Comp., § 8-525; 1953 Comp., § 7-5-25, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Cross references. — For publication of legal notice, 
see 14-11-1 to 14-11-13 NMSA 1978. 

For rule on service of process by publication, see Rule 
1-004 NMRA, 


19-4-25. [Appeals.] 


Appeals and writs of error shall be allowed and may be taken and prosecuted from the judg- 
ments or decrees, or any order of the courts in proceedings under this chapter, to the supreme 
court, as in other cases. 


History: Laws 1882, ch. 70, § 19; C.L. 1884, § 2793; 
C.L. 1897, § 3997; Code 1915, § 5538; C.S. 1929, § 144- 
126; 1941 Comp., § 8-526; 1953 Comp., § 7-5-26. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Compiler's notes. — The words "this chapter" were in- 
serted by the 1915 Code compilers, and referred to Chap- 
ter 108 of that code, which is identical to this article. 

Cross references. — For appealability of civil matters 
from district court, see 89-3-2 NMSA 1978 and Rule 12- 
201 NMRA. 


19-4-26. meets of expenses. | 


Within ninety days from the first publication of the notice mentioned in Section 19-4-9 NMSA 
1978, the corporate authorities or probate judge holding the title to the lands described in such 
notice, shall make a true, full and complete statement in writing, containing a true account of all 
moneys paid by him or them, expended in the acquisition of the title and execution of the trust 
to that time, including all moneys paid by him or them for the purchase of said lands, necessary 
traveling expenses, moneys paid for all other necessary and proper expenses incident to such trust 
and a true account of his or their reasonable charges for time and services employed in the busi- 
ness of such trust to that time, and all moneys by him or them expended, and reasonable charges 
for compensation, as aforesaid, which shall be and remain a first charge upon said lands in favor 
of the trustee, and paid by the several claimants entitled to such lands, in BIDREUGH to the several 
quantities thereof to which they may’ be respectively entitled. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1882, ch. 70, § 20; C.L. 1884, § 2794; 
C.L. 1897, § 83998; Code 1915, § 5539; C.S. 1929, § 144- 
127; 1941 Comp., § 8-527; 1953 Comp., § 7-5-27. 


19-4-27. [Conveyances; payment of costs.] 


Before said corporate authorities, through commissioners hereinafter provided in this chapter, 
or probate judge, shall be required to execute and deliver any deed of conveyance to any person 
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or persons claiming to be entitled to said lands and' deed, such person or persons shall pay to 
him or them, through said commissioners, the sum of money chargeable on the portion to be 
conveyed according to the statement or account mentioned in Section 19-4-26 NMSA 1978; and 
in case when the trust is held by corporate authorities, such additional sum as‘said'corporate 
authorities may charge for the same, not exceeding five dollars [($5.00)] for each five thousand 
square feet of such lands, and the further. sum:of one dollar {($1.00)] for the execution and 
acknowledging of the deed, together with the sum of twenty-five cents [($.25)] for attestation, 
with the seal of the town, by the town clerk: When the land is entered by a probate judge of the 
county court, deeds shall be signed by such probate judge, or his successor in office, under his 
private seal or scroll, and such probate judge of the county court shall receive the sum of one dol- 
lar [($1.00)] for each and every lot, piece or parcel thereof so conveyed in addition to the several 
sums as prescribed in Section 19-4-26 NMSA 1978, to be paid by the person or persons claiming 
to be entitled to such deed or conveyance. 


‘History: Laws 1882, ch. 70, § 21; 1884, ch. 42, § 1; Compiler's notes. — The words "this chapter" were in- 


C.L. 1884, § 2795; C.L. 1897, § 3999; Code 1915, § 5540; serted by the 1915 Code compilers, and referred to, Chap- 
C.S, 1929, § 144-128; 1941 Comp., § 8-528; 1953 Comp., ter 108 of that code, which is identical to this article. 
§ 7-5-28, 

Bracketed material. — The bracketed material was ANNOTATIONS , 
inserted by the compiler and is not part of the law. Am. Jur, 2d, Nis R. and C.J.S. references. — 73 a 


C.J.S. Public Mande § 54, 


19-4-28, [Commissioner; appointment; qualifications; powers; office 
hours; bond. |] 


Said board may, by order, resolution or ordinance, appoint a commission [commissioner] to sell 
and convey any stich real estate, and to affix to any conveyance thereof the seal of such town, 
and have control of such seal for such purpose, and such conveyance, executed in accordance 
with such order, shall have the effect to transfer, to the grantee named a title in fee simple to 
any such real estate so conveyed. Said commissioner may be removed at the will of the board, as 
often as it may seem fit, by an order entered to that effect, and a new commissioner. appointed 
with like powers. Said commissioner shall be a freeholder in such town, and not a member of the 
board, and have no personal interest in the land so to be sold. Said commissioner shall, during 
his term of office, keep open an office in some public and well-known place in such town, from ten 
o'clock a.m. until noon of each day, Sundays and holidays excepted, for the purpose of receiving 
payments from and executing deeds to persons who are entitled to deeds by reason of purchase, 
and who have made improvements upon such land, as hereinafter stated in this chapter. No 
claimant shall be allowed to suffer on account of the misconduct of such commissioner, in the 
discharge of his duties. Such commissioner shall receive such reasonable fees for his services as 
said board may prescribe. Before entering upon his duties, such commissioner shall enter into a 
bond, with good;and sufficient securities, to. be approved by the board, executed in behalf of the 
town, with obligations to faithfully account to the board for all money received, and to pay the, 
same over to the town treasury. 


History: Laws 1882, ch. 70, § 22; C.L, 1884, § 2796; Compiler's notes, — The words "this chapter" were in- 
C.L. 1897, § 4000; Code 1915, § 5541; C,S, 1929, § 144. serted by the 1915 Code compilers, and referred to Chap- 
129; 1941 Comp., §'8-529; 1953 Comp., § 7-5-29, . ter 108 of that code, which is identical to this article. 

Bracketed material. — The bracketed material was Cross references, — For provisions relating to bonds 
inserted by the compiler and is not part of the law. for public officers, see 10-2-1 NMSA 1978 et seq. 


_For Surety Bond Act, see 10-2-13 NMSA 1978 et seq, 


19-4-29. [Recording of order appointing commissioner. ] 


The clerk or recorder of any such town shall at once make a copy of any such order, resolution 
or ordinance appointing any such commissioner, certified by such clerk or recorder, under the seal 
of the town, and deliver the same without delay to the county clerk of any county in which such 
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town shall be situated. Such county clerk shall file and record such copy and the certificate thereof 
of such order, resolution or ordinance, and shall receive fees therefor at the same rate as for deeds, 
The record of such copy and certificate shall have the same effect in evidence as is provided for the 
record of powers of attorneys. 


History: Laws 1882, ch. 70, § 24; C.L. 1884, § 2798; Cross references. — For recording fees, see 14-8-13 


C.L. 1897, § 4002; Code 1915, § 5542; C.S, 1929, § 144- NMSA 1978. 


130; 1941 Comp., § 8-530; 1953 Comp., § 7-5-30. For execution of power of attorney and effect thereof, see 
Bracketed material. — The bracketed material was 47-1-7 to 47-1-11 NMSA 1978. 
inserted by'the compiler and is not part of the law. 


19-4-30. [Conveyance by probate judge; land for town benefit. ] 


When the land is entered by the probate judge of the county, deeds shall be signed by such judge 
or his successor in office, under his private seal or scroll. Such judge shall make such conveyance 
by deed to such town, at private sale, upon the payment by said town of the cost of the proceedings 
and sale to such land as is used for the benefit of such town only. 


History: Laws 1882, :ch. 70, § 23; C.L. 1884, § 2797; Bracketed material. — The bracketed nidteletsil was 
C.L. 1897, § 4001; Code 1915, § 5543; C.S. 1929, § 144- inserted by the compiler and is not partof the law. : 
181; 1941 Comp., § 8-531; 1953 Comp., § 7-5-31. 


19-4-31. [Conveyances; time for execution.] 


At any time after the expiration of ninety days from the time of first publication of the notice 
mentioned in Section 19-4-9 NMSA 1978, the corporate authorities or probate judge shall, upon 
demand or request and payment as required by Section 19-4-26 NMSA 1978, execute and deliver 
to.each and every claimant, or association, or company of claimants to such lands or any parcel 
thereof; a deed of conveyance therefor, according to the statement made and deposited by him or 
them, pursuant to Section 19-4-10 NMSA 1978: provided, however, that no such deed of convey- 
ance shall be executed or delivered for any part, portion or share of such lands, to which there 
shall be adverse contesting claimants, until the controversy thereon has been settled and deter- 
mined in the manner leapeiee de in this ‘chapter. ) | 


\dHfatzivy: Laws 1882, ch. 70, § 25; C.L. 1884, § 2799; ) Compiler's notes. — The words "this chapter" were in- 


C.L, 1897, § 4008; Code 1915, § 5544; C.S. 1929, § 144- serted.by the 1915 Code compilers, and. referred to Chap- 
132; 1941 Comp., § 8-532; 1953 Comp., § 7-5-32. . ter 108 of that code, which i is identical to this artitie. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


19-4-32. [Probate judge; claim for lands in individual right.] 


In case any judge who shall have entered such land and thus have become the sole trustee 
thereof, shall be possessed or entitled to any part or portion of such lands in his individual right, 
and his claim or right shall not be claimed adversely to him, he shall be deemed to be seized and 
possessed of the title thereto and the estate therein to his own use, in fee simple absolute, free and 
discharged of such trust; and no conveyance, other than the receipt of the officers of the United 
States land office or patent to the lands including the same, shall be necessary to perfect his title 
thereto. But in case individual right shall be claimed by any person adversely to him, the conflict- 
ing claims between them shall be settled and determined by an action, as provided in this chapter 
and tried before some judge who shall be disinterested and possessed of complete jurisdiction for 
the trial therefor. : 


History: Laws 1882, ch. 70, § 26; CL. 1884, § 2800; Bracketed material. — The bracketed material was 
C.L. 1897, § 4004; Code 1915, § 5545; C.S. 1929, § 144. © inserted by the compiler and is not part of the law. 
133; 1941 Comp., § 8-533; 1953 Comp., § 7-5-33. Us 
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19-4-33 PUBLIC LANDS 19-4-35 


Compiler's notes. — The words "this chapter" were in- Cross references, — For duty of judge to transfer suit 
‘serted by the 1915 Code compilers, and referred to Chap- claiming townsite land in which he has an interest, see 


ter 108 of that code, which is identical to this article. _19-4-21 NMSA 1978. 


19-4-33. [Streets, alleys, parks and public grounds. | 


Whenever the title to any such lands shall be vested in any probate judge, he shall convey to the 
proper or legal authorities so much of the land as is or shall be laid out by the town authorities 
into streets, lanes, avenues, parks, public grounds and commons, within the time prescribed in this 
chapter for making conveyance to individuals. But when the title to such lands shall be held by 
the corporate authorities of any town, all land used, laid out or designated for public use by such 
corporate authorities, as streets, lanes, avenues, alleys, parks, commons and public grounds, shall 
vest in and be held by the corporation absolutely, and shall not be claimed adversely by any person 
or persons whosoever [whomsoever], and it shall not be necessary to execute any conveyance for 
the same to the corporation or people of such town. 


History: Laws 1882, ch. 70, § 27; C.L. 1884, § 2801; Compiler's notes. — The words "this chapter" were in- 
C.L. 1897, § 4005; Code 1915, § 5546; C.S. 1929, § 144- serted by the 1915 Code compilers, and referred to Chap- 
184; 1941 Comp., § 8-534; 1953 Comp., § 7-5-34. ter 108 of that code, which is identical to this article. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


19-4-34. [Claimant failing to pay costs and fees. | 


‘Each and every person, association and company of persons, who shall be entitled to any lots, 
pieces or parcels of land so held in trust by the authorities of any incorporated town, and respect- 
ing which there shall be no controversy, shall, within three months after the expiration of the time 
for filing statements, as provided:in Section 19-4-10 NMSA 1978, pay to such corporate authori- 

. ties the sum of money chargeable upon such piece or parcel of land, and the fees for executing 
a deed therefor. And in case of failure so to do, such person or persons shall be deemed to have 
relinquished all right, title, interest or estate thereto; and such corporate authorities shall there- 
after be, and deemed: to be, seized of the title thereto in fee simple, absolute, free and discharged of 
such trust, and no conveyance, other than the receipt of the United States land office or patent of 
the lands including the same shall be necessary to perfect their title thereto, and also all persons, 
company or association of persons, who, by the determination and judgment of the court, shall be 
adjudged to have the'rightful title to such lands, shall within three months of such adjudication 
and judgment, pay to such corporate authorities the sum of money chargeable to such lands, to- 
gether with the fees for executing a deed to the same; and in case of failure so to do, such person, 
company or association, shall be deemed to have relinquished all right, title, interest or estate, in 
said lands, and such corporate authorities shall be, and deemed to be, seized and possessed of the 
title thereto to their own use in fee simple, absolute and no further conveyance shall be necessary 
to perfect their absolute title thereto. 


History: Laws 1882, ch. 70, § 28; C.L. 1884, § 2803; Bracketed material. — The bracketed material was 
C.L. 1897, § 4006; Code 1915, § 5547; C.S. 1929, § 144- inserted by the compiler and is not part of the law. 
135; 1941 Comp., § 8-535; 1953 Comp., § 7-5-35. OM 


19-4-35. [Trustees; organization; officers; quorum.] 


It shall be the duty of the board of trustees, who are elected as provided for in Section 19-4-11 
NMSA 1978, on receipt of notice of their election, duly signed and certified to by the chairman and 
secretary of the meeting of the legal voters of such town, to at once organize, by the election of a 
president and secretary who shall be members of said board of trustees, and who shall attest by 
their signatures all acts and orders of said board: provided, that before organizing, such members 
shall qualify in the same manner as justices of the peace [magistrates] under the laws of this state, 
and a majority of said board shall constitute a quorum for the transaction of business. 
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19-4-36 TOWNSITES 19-4-38 


History: Laws 1882, ch. 70, § 29; C.L. 1884, § 2803; jurisdiction, powers and duties thereof transferred to the 


C.L. 1897, § 4007; Code 1915, § 5548; C.S. 1929, § 144- magistrate courts. Section 35-1-88 NMSA 1978 further 

136; 1941 Comp., § 8-536; 1953 Comp,, § 7-5-36. provided that reference in the law to justices of the peace 
Bracketed material. — The bracketed material was shall be construed to mean the magistrate courts. 

inserted by the compiler and is not part of the law. Cross references. — For qualification of magistrates, 


Compiler's notes, — The office of justice of the peace see 35-2-1 to 35-2-56 NMSA 1978. 
has been abolished by 35-1-38 NMSA 1978, and _ all 


19-4-36. [Probate judges declared county judges for purpose of trust.] 


The probate judges of the several counties in this state and their successors in office, are hereby 
declared tobe county judges, for the purpose of executing the trust mentioned in the aforesaid act 
of congress. 


History: Laws 1882, ch.'70, § 30; C.L. 1884, § 2804; Compiler's notes. — The act of congress referred to in 


C.L. 1897, § 4008; Code 1915, § 5549; C.S, 1929, § 144- this section is the Townsite Act of May 23, 1844 (5 Stat. 
137; 1941 Comp., § 8-537; 1953 Comp., § 7-5-37. 657); it is not compiled in the United States Code. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 


19-4-37. [Taxation of costs.] 


All costs of proceedings in actions under this chapter, including fees for services of all writs and 
notices and clerk's fees, shall be as provided by law for service of writs in other actions, and shall 
be taxed and collected as now provided by law in other cases. 


History: Laws 1882, ch. 70, § 31; C.L. 1884, § 2805; Compiler's notes. — The words "this chapter" were in- 
C.L. 1897, § 4009; Code 1915, § 5550; C.S. 1929, § 144- serted by the 1915 Code compilers, and referred to Chap- 
138; 1941 Comp., § 8-538; 1953 Comp., § 7-5-38. ter 108 of that code, which is identical to this article. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


19-4-38. [Unsold lots; petition; appraisers. ] 


Whenever it shall be made to appear to the judge of the district court of the county wherein the 
lands embraced within the limits of any townsite are situate, the title to which was and is vested in 
the probate judge of such county, by a verified petition that any lots, blocks, parts or parcels thereof 
have not been sold, disposed of and conveyed in the manner prescribed by law, that:such lots, blocks, 
parts or parcels or any of them can be sold, that no board of trustees of such townsite was ever elected 
in the manner prescribed by law, or, if at any time a board was elected, that such board. of trustees 
was not elected or actually acted as such board for more than two years next preceding the date of 
the verification of the petition, and that the petitioner or petitioners will deposit in court such sum of 
money as the court may order to cover all costs of procedure hereinafter mentioned in this chapter in 
case the lands are not sold, then the judge of such district court shall appoint, by order and decree,.a 
board of appraisers to consist of three residents of the county wherein such townsite is situated, who 
shall have no interest in such unsold, undisposed:of and unconveyed lots, blocks, parts and parcels of 
land. Each of said appraisers:shall take an oath to faithfully discharge his duties as such appraiser 
and shall file such oath in the office of the clerk of said district court before commencing his duties as 
such appraiser within ten days‘after his appointment: In case such appraisers or any of them should 
fail or neglect to file his or their oath or oaths with the:said:clerk within the time above limited, then» 
the judge of such district court shall appoint another or other appraisers in crt of the appraiser or 
appraisers 80 failing to run his or their oaths or oaths. | 


History: Laws 1907, ch. 43, §.1; Code 1915, § ; 5551; ‘Gosepilée’ s notes. — The words "this:chapter" were in- 


C.S. 1929, § 144-139; 1941 Comp., § 8-539; 1953 Comp., serted by the 1915 Code compilers, and referred to Chap- 
§ 7-5-39. ter My of that code, which is identical to this article. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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19-4-39 PUBLIC LANDS 19-4-41 


19-4-39. [Appraisement; report; compensation. | 


Such appraisers shall within twenty days from the time of filing their batts appraise all jot: 
blocks, parts or parcels of land mentioned and described in the petition, order and decree of said 
court at their just and full cash value and when their appraisement has been completed, forthwith 
file in the office of the clerk of such district court a report of their actions and doings and appraise- 
ments verified by their respective oaths. In case of the members of said board not agreeing in their 
appraisement, the valuation and appraisement of the majority of said members of the board shall 
control and fix the valuation and appraisement of the respective lots, blocks, parts and parcels of 
land appraised. Each of such appraisers shall receive three dollars [($3.00)] a day for his services, 
but in no case shall more than five days be charged for making such valuation and appraisement. 


History: Laws 1907, ch. 48, § 2; Code 1915, § 5552; Bracketed material. — The bracketed material was 
C.S. 1929,.§ 144-140; 1941 Comp., § 8-540; 1953 Comp., inserted by the compiler and is not part of the law. 
§ 7-5-40. 


19-4-40. [Preference right of possessor to purchase. | 


In all cases where such unsold, undisposed of and unconveyed lots, blocks, parts or parcels of 
land are in the possession of any person, persons, company, companies, corporation or corpora- 
tions, such person, persons, company, companies, corporation or corporations shall have the right 
to purchase the lands at private sale for the appraised value thereof and the probate judge must 
make and execute to such person, persons, company, companies, corporation or corporations, a 
proper deed therefor upon the payment to him of the purchase price. | 


History: Laws 1907, ch. 43, § 3;:Code 1915, § Bracketed material. — The bracketed material was 
5553; C.S. 1929, § 144-141; 1941 Comp., § 8-541; 1953 inserted by the compiler and is not part of the law. 
Comp., § 7-5-41. j ay i 


19-4-41. [Commissioner; sale; notice by publication; deeds; fees.] 


The judge of said district court in all cases other than those mentioned in the preceding sec- 
tion [19-4-40 NMSA 1978] shall appoint a commissioner who shall be a resident of the county in 
which such townsite is situate to make sale of the lots, blocks, parts or parcels of such townsite 
not covered by the provisions of the preceding section, either at public or private sale. In case of 
public sale such:commissioner shall give notice thereof by publication for four consecutive weeks 
in a newspaper published at the county seat of the county where such townsite is situate, and by 
posting three notices at public places within the limits of such townsite. In no case shall any of the 
lots, blocks, parts or parcels of land be sold for less than their appraised value. Whenever the lands 
for sale in the hands of the commissioner can be disposed of for more than or‘at their appraised 
value the same shall be sold by him within ninety days from the day of his appointment. Upon 
the payment to such commissioner of the purchase price of any lot or lots, block or blocks, parts or 
parcels of land such commissioner shall give a receipt to the purchaser or purchasers for the pur- 
chase price, containing a description of the lands sold to such purchaser or purchasers; and upon 
the presentation of such receipt to the probate judge of the county where the land so sold is situate 
and in whom the title thereto is vested, such probate judge shall forthwith make, deliver and ex- 
ecute a sufficient deed to the purchaser or purchasers for the lands described in such receipt. Such 
commissioner shall receive for his fees and in full payment for his services five per centum of the 
purchase price on all lands sold by him. The probate judge shall receive for executing a deed under 
the provisions of this chapter the sum of two and fifty one-hundredths dollars ($2.50). The receipt 
of the commissioner shall be filed in the office of the county clerk and recorded, for which filing and 
record the county clerk shall charge the sum of one dollar ($1.00). The judge of the probate court 
shall receive five per centum on all moneys received by him under the provisions of Section 19-4- 
40 NMSA 1978. Such commissioner shall give a bond for the faithful noriermange of his duties in 
such sum as the district court may designate. 
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History: Laws 1907, ch. 43, § 4; Code 1915, § 5554; Compiler's notes. — The words "this chapter" were in- 
C.S. 1929, § 144-142; 1941 Comp, § 8-542; 1953 Comp., serted by the 1915 Code compilers, and referred to Chap- 
§ 7-5-42. ter 108.of that code, which is identical to*this article. 

Bracketed material. — The bracketed material was Cross references. — For publication of legal notice, 


inserted by the compiler and is not part of the law. see 14-11-1 to 14-11-13 NMSA 1978. 


ts 


19-4-42. [Disposition of proceeds. ] 


All expenses of sale shall first be deducted from the proceeds and the surplus, if any, shall be 
paid over by the said probate judge and the commissioner to the county treasurer for the benefit 
and to the use of the school district where such townsite is situated. 


History: Laws 1907, oh. 43, § 5; Code 1915, § 5555; Bracketed material. — The bracketed material was 
C.S, 1929, § 144-148; 1941 Comp. Me § 8-543; 1953 Comp, inserted by the compiler and is not part of the law. 
§ 7-5-43, 


ARTICLE 5 


Classification, Care and Protection of State Lands 


Sec. Sec 
19-5-1. Data on nature, character, quality and value of 19-5-5. Wells to be equity of state. 
public lands; classification; duties of land 19-5-6, Purchaser of land to pay value of well. 

; commissioner. 19-5-7. Irrigation systems; contracts for construction. 
19-5-2. Maps, plats and tract books for recording data. 19-5-8. Proposal to construct irrigation system. 
19-5-3. Fire protection; expenses. 19-5-9. Water developed by lessee; credit. 

19-5-4 19-5-1 


.. State engineer to investigate water supply. 0. Water appropriation application. 


19-5-1. [Data on nature, character, quality and value of public lands; 
classification; duties of land commissioner. ] 


The commissioner of public lands is hereby authorized to expend, out of the state lands mainte- 
nance fund not to exceed $10,000 per annum, for the purpose of obtaining full and complete data as 
to the nature, character, quality and value of the lands of the state of New Mexico, and their adapt- 
ability for grazing, stock farming and agriculture. And the commissioner of public lands is further 
authorized to classify the lands of the state as mineral bearing, or otherwise, and to ascertain the 
possibilities of the state's mineral land for development in the production of coal, petroleum or other 
minerals'‘therein contained: The commissioner of public lands is further authorized to ascertain 
what lands of the state contain merchantable timber and procure data with respect to the state's 
timberlands which will be available for the information of intending or prospective purchasers. 


History: Laws 1919, ch. 78, § 2; C.S. 1929, § 111-202; made and that the commissioner had not then had suf- 


1941 Comp., § 8-601; 1953 Comp., § 7-6-1, ficient data from which to make such classification. State 

Bracketed material. — The bracketed material was ex-rel. Otto v. Field, 1925-NMSC-019, 31.N.M. 120, 241 
inserted by the compiler and is not part of the law. P.1027, 

Compiler's notes. — Laws 1919, ch. 78, § 1, set out Constitutionality. — Although N.M, Const., art. XIII, 
the need for detailed information on the nearly 10,000,000 § 2 provides that the commissioner shall select, locate, 
acres of land owned by the state in order to secure the just classify and have the direction, control, care and disposi- 
and proper administration. thereof. tion of all public lands under the provisions of the acts of 

Cross references, — For other statutory powers and congress relating thereto "and such regulations as may be 
duties of commissioner, see 19-1-1, 19-1-2 NMSA 1978, provided by law," the fact that this section limits the com- 
and throughout this chapter. missioner to the expenditure of $10,000 per year, which 

For establishment of state lands maintenance fund, see would prevent him from properly classifying and intelli- 
19-1-11 NMSA 1978. gently administering the trust of public lands imposed by 

For constitutional duties of commissioner of public the Enabling Act, does not make this act unconstitutional, 
lands, see N.M. Const., art. XIII, § 2. particularly in view of the fact that the legislature may 


not have intended by it to restrict expenditures of the land 


ANNOTATIONS commissioner in all things relating to appraisal, exami- 
Decl : land. elasaifcation.—. Thi . nation and classification of lands, but only had in mind 
ong SE ae NES x Mase ks Ger 4 ecidlative additional detailed data than that then being gathered 


declaration that no classification of public lands has been not immediately necessary at the time in administering 
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19-5-2 PUBLIC LANDS |. ITA 19-5-4 


the trust, and restricted the expenditures to be used for dealing therewith shall also be paid out of the 20 percent 

obtaining that data. 1939-40 Op. Att'y Gen. No. 39-3202. maintenance fund over and above the $10,000 provided 
Expenditures. — Both this section and Sections 19-1- hereby. 1939-40 Op. Att'y Gen. No. 39-3202. 

10, 19-1-11 NMSA 1978 may be considered as being in Am. Jur, 2d, A.L.R. and C.J.S. references: — 63A 

effect; under this section, in the procurement of detailed Am. Jur, 2d Public Lands §§ 12 to 38. 

information and data, $10,000 may be expended; and un- Constitutionality of reforestation or mat exhabeyrtion 

der the others whatever is necessary "for the purpose of legislation, 138 A.L.R.2d 1095. 

inspecting, appraising and investigating state lands" in 738A C.J.S, Public Lands §§ 4,5, 


19-5-2. [Maps, plats and tract books for recording data.] 


For the purpose of carrying into effect the provisions of this act [19-5-1, 19-5-2 NMSA 1978], thé 
commissioner of public lands is authorized to install in his office such a system of maps, plats and 
tract books as shall be necessary and convenient for properly recording, in readily accessible form, 
such data as he may obtain, pertaining to the character of the state's lands. 


History: Laws 1919, ch. 78, § 3; C.S. 1929, § 111-208; Bracketed material. — The bracketed material was 
1941 Comp., § 8-602; 1953 Comp., § 7-6-2. inserted by the compiler and is not part of the law. 


19-5-3. [Fire protection; expenses. ] 


The commissioner is given authority to exercise the police power of the state in preventing and 
extinguishing fires upon any state lands, including lands under lease or contract of sale, and for 
such purposes he may enter upon private lands and may employ such assistants as may be neces- 
sary. He may allow such assistants while in actual discharge of their duties, per diem, in lieu of 
subsistence, ata rate not exceeding two and one-half dollars [($2.50)] and-actual necessary trans- 
portation expenses, which shall be paid out of the state lands maintenance fund. 


History: Laws 1912, ch. 82, § 66; Code 1915, §\5244; Cross references. — For state lands maintenance 
C.S. 1929, § 132-178; 1941 Comp,, § 8-603; 1953 Comp., fund, see“19-1-11 NMSA 1978, 
§ 7-6-3. For prevention of fire on timberlands, see 68-1-1 to 68- 
Bracketed material. — The bracketed material was 1-5 NMSA 1978. 


inserted by the compiler and is not part of the law. 


19-5-4. State engineer to investigate water supply. al 


The state. engineer is authorized to investigate the water supply available for state lands, by. 
drilling or digging wells or otherwise as he may deem best, in order to determine the location of 
permanent water reservoirs for irrigation purposes, and to employ the necessary assistance or to 
let contracts, therefor. The sums heretofore appropriated for such purposes out of the water reser- 
voirs for irrigation purposes income fund shall be paid out on warrants of the secretary of finance 
and administration, supported by vouchers signed by the state engineer. , 


History: Laws 1913, ch. 85, § 1; Code 1915, § 5262; Sale of well. — On sale or disposition of well drilled 


C.S, 1929, § 182-203; 1941 Comp., § 8-604; 1953 Comp., by state engineer on state lands, the purchaser should re- 
§ 7-6-4; Lawé 1977, ch. 247, § 88. fund and pay its value to state treasurer to be credited to 
Compiler's notes. — Laws 1977, ch. 254, § 92, com- water reservoir for irrigation purposes income fund, 1931- 
piled as 72-2-1 NMSA 1978 made the director of the water 32 Op. Att'y Gen. No. 31-335. 
resources’ division of the natural resources department Am. Jur, 2d, A.L.R. and C.J.S. references. — 78 Am. 
the state engineer. Jur. 2d Waters 8 179, 
Discrimination between property within and that out- 
ANN OTATIONS side municipality or other governmental district as to 
Nature of funds. — Funds provided for by this section public service or utility rates, 4 A.L.R.2d 595. 
to Section 19-5-8 NMSA 1978 are not a mortgage or other Water well drilling contracts, 90 A.L.R.2d 1346. 


encumbrance within Section 10 of the Enabling Act. 1931- 
32 Op, Att'y Gen. No, 31-335. . 
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19-5-5 CLASSIFICATION, CARE AND PROTECTION OF STATE LANDS 19-5-9 


19-5-5. [Wells to be equity of state.] 


All such wells, so sunk or dug by the state engineer for said purpose, shall be declared an equity 
of the state besides, the land on which such well is situated. 


Compiler's notes, — Laws 1977, ch, 254, § 92, com- 
piled as 72-2-1 NMSA 1978 made the director of the water 
resources division of the natural resources department 
the state engineer. 


History: Laws 1918, ch. 85, § 2; Code 1915, § 5263; 
C.S. 1929, § 132-204; 1941 Comp., § 8-605; 1953 Comp., 
§ 7-6-5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


19-5-6. [Purchaser of land to pay value of well.] 


When the land, on which any such well is located or situated, is sold or disposed of to any per- 
son, corporation, partnership or society of persons, he or they shall refund and pay to the state 
treasurer for the state, to be credited to the water reservoirs for irrigation purposes income fund, 
the value of such: well, said value to be based on the amount of money expended in the construc- 
tion thereof by the state engineer as provided in the two preceding sections [19-5-4, 19-5-5 NMSA 
1978]. This shall apply to wells on each particular forty acres of land, and shall be paid to the state 
in addition to the price of the land sold. 


History: Laws 1918, ch. 85, § 3; Code 1915, § 5264; 
C.S. 1929, § 1382-205; 1941 Comp., § 8-606; 1953 Comp., 
§ 7-6-6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Payment for well. — Upon sale or disposition of land, 
purchaser should refund and. pay to the state treasurer 
the value of the well upon such property, as provided by 
this section. 1931-32, Op, Att'y Gen. No. 31-335. 


19-5-7, [Irrigation systems; contracts for construction.] 


The commissioner may contract with persons, associations of persons or corporations to con- 
struct irrigation systems for the purpose of irrigating and reclaiming state lands, and for the sale 
of such lands or any portion thereof, upon such terms and conditions as he ey deem for the best 
interests of the bong not inconsistent with the provisions of law. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1912, ch. 82, § 44; Code 1915, § 5222; 
C.S. 1929, § 182-145; 1941 Comp., § 8-607; 1953 Comp., 
§ 7-6-7. 


19-5-8. [Proposal to construct irrigation system.] 


Any person, association of persons or corporation desiring to construct any mites irrigation sys- 
tem, shall file with the commissioner a proposal in all respects in accordance with law governing 
irrigation projects and regulations by the commissioner not inconsistent therewith. 


History: Laws 1912, ch. 82, § 45; Code 1915, § 5223; 
C.S. 1929, § 182-146; 1941 Comp. + § 8-608; 1953 Comp. 7 
§ q= 6-8. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


4 


19-5-9. [Water developed by lessee; credit. | 


The commissioner.may contract. with lessees of state lands to develop water thereon, and in con, 
sideration of any such improvement the lessee shall be credited with not to exceed one-third of the 
rental value of the land leased during the term of the lease. 


History: Laws 1912, ch, 82, § 46; Code 1915, § 5224; 
C.S. 1929, § 182-147; 1941 Comp., § 8-609; 1953 Comp., 
§ 7-6-9. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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19-5-10 | PUBLIC LANDS As 19-6:2 


19-5-10. [Water appropriation application.] 


Before any contract as provided in Sections 19-5-7 to 19-5-9 NMSA 1978, shall issue, the ap- 
plicant shall file with the commissioner’a certificate of the state engineer showing a compliance 
with the laws, and regulations for the appropriation of water, and that applicant has the right to 
appropriate water for such purposes: provided, that no such contract shall operate to prevent the 
cancellation, according to law, of any permit to appropriate waters of the state. 


History: Laws 1912, ch. 82, § 47; Code 1915, § 5225; Compilas'é notes. — Laws 1977, ch. 254,'§ 92, com- 


C.S. 1929, § 182-148; 1941 Comp., § 8-610; 1953 Comp., piled as 72-2-1 NMSA 1978 made the director of the water 
§ 7-6-10. resources division of the natural resources department 
Bracketed material. — The bracketed material was ,' the state engineer. 
inserted by the compiler and is not part of the law. : 
Trespass and Violations Relating to State — 
and United States Lands — 
Sec. Sec. 
19-6-1. Fires on state lands; lighting or leaving; penalty. 19-6-7. Destruction or damage to fence or gate on state 
19-6-2. Duty to extinguish fires; penalty for failure. lands; penalty. 
19-6-3, Trespass or waste; penalty. 19-6-8. Opening and failing to close gates on forest re 
19-6-4. Depredations; penalty. serves and adjoining lands. 
19-6-5. Lessee to protect land against waste or trespass. 19-6-9, Liability for resultant damage or trespass. 
19-6-6. Failure of lessee or purchaser to provide gates 19-6-10. Penalty for failing to close gates. 


and runways at intersection of public high- 
way; failure to close gate; penalty. 


19-6-1. [Fires on state lands; lighting or leaving; penalty. ] 


Any person who shall willfully and maliciously set on fire, or cause to be set on fire, any timber, 
underbrush or grass upon state lands, or shall leave or suffer fire to burn unattended near any 
timber or other inflammable material, shall be deemed guilty of a felony, and upon conviction 
thereof shall be imprisoned for not more than two years, or fined in a sum not more than one thou- 
sand dollars [($1,000)], or both. ) 


History: Laws 1912, ch. 82, § 67; Code 1915, § 5245; ANNOTATIONS 
C.S. 1929, § 182-179; 1941 C + § 8-701; 1953 C ™ 
§ 7-7-1, : 2RRert , Op Law reviews. — For note, "Forest Fire Protection on 
Bracketed material. — The bracketed’ material was Public and Private Lands in New Mexico," see 4 Nat. Re- 
inserted by the compiler and is not part of the law. sources J. 374 (1964), , 
Cross references. — For fire offenses generally, in- Am, Jur. 2d, A.L.R, and C.J.S. references. — 35 Am. 
cluding arson, see 30-17-1 to 30-17-6 NMSA 1978. Jur. 2d Fires §§ 5, 6; 63A Am. Jur. 2d Public Lands § 129. 


Liability for spread of fire intentionally set for legiti- 
mate purpose, 25 A.L.R.5th 391. 
73A C.J.S. Public Lands §§ 7 to 12. 


19-6-2. [Duty to extinguish fires; penalty for failure.] 


Any person who shall build a fire in or near any forest, timber or other inflammable material 
upon state lands shall, before leaving said fire, totally extinguish the same. Any person failing to 
do so shall be deemed guilty of a misdemeanor and upon conviction thereof shall be fined in a sum 
not more than one thousand dollars [($1, 000)], or be imprisoned for a term of not more i os one 
year, or both. 


History: Laws 1912, ch. 82, § 68; Code 1915, § 5246; Bracketed material. — The bracketed material was 


C.S. 1929, § 132-180; 1941 Comp. § 8-702; 1953 Comp., inserted by the compiler and is not part of the law. 
§ 7-7-2, 
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Cross references, — For offense of improper handling 
of fire, see 30-17-1 NMSA 1978, 
For negligent arson, see 30-17-5 NMSA 1978. 


ANNOTATIONS . 


Law reviews, — For note, "Forest Fire Protection on 
Public and Private Lands in New Mexico," see 4 Nat. Re- 
sources J..374 (1964). 


19-6-3. [Trespass or waste; penalty. 


Any person, association of persons or ‘corporation, in any manner editening upon, occupying or 
using for any purpose whatsoever any land belonging tc the state, without having leased or pur- 
chased the same, or obtained a)legal right to the use or occupation of the same, or any lessee of 
lands who shall not vacate same within thirty days after expiration or cancellation of his lease, or 
any person, association of persons or corporation constructing a ditch, reservoir, railroad, tramway, 
public or private road, telegraph, telephone or power line upon state lands, without legal author- 
ity, or any person, association of persons or corporation, whether lessee or not, committing waste 
upon any state lands or any lessee who shall use the lands leased for any purpose other than that 
specified in the lease, or purposes incident thereto, shall be guilty of a misdemeanor, and upon 
conviction thereof, shall be punished by’a fine of not more than five hundred dollars [($500)], and 
in default of payment thereof by imprisonment not to exceed six months. Each day's violation of 
any of the provisions of this section shall constitute a separate offense. 


History: Laws 1912, ch. 82, § 48; Code 1915, § 5226; 
C.S. 1929, § 132-149; 1941 Comp., § 8-703; 1953 Comp. re 
§ 7-7-3. 

Bracketed material. — The bracketed: material was 
inserted by the compiler and is not part of the law. 


Cross references. — For offense of criminal trespass, ~ 


see 30-14-1 NMSA 1978, 

For offense of wrongful use of public property, see 30- 
14-4 NMSA 1978. 

For exemptions of state and federal government from 
property posting requirements, see 30-14-6 NMSA 1978. 

For imprisonment for failure to pay fine, see 33-3-11 
NMSA 1978. 

For use of injunction to prevent trespass on community 
land grants, sée 49-1-16 NMSA 1978. - 


19-6- 4. [Depredations; penalty. | 


ANNOTATIONS 

Remedies. — This section furnishes no remedy to a 
lessee and is not exclusive of the right to injunction for 
intentional’ trespasses upon leased lands. Makemson v. 
Dillon, 1918-NMSC-040, 24 N.M) 302,171 P. 673. 

Grazing on state lands. — To constitute an offense 
under this section, it is not necessary that the stock be 
driven upon the state lands, if they are permitted to graze 
thereon, 1921-22 Op: Att'y Gen. No. 22-3498: 

No hunting charge by lessee. — The lessee of state 
lands for grazing purposes may post it against hunting, 
but cannot charge for hunting privilege. 1933-34 Op. Atty 
Gen. No. 34-818. 

Am. Jur, 2d, ALL.R. and CwW,.S. references. — 63A 
Am; Jur, 2d Public Lands § 128. 


Any person who shall cut down, remove, destroy or irifahe or een shall take, remove or carry 
away, any timber, trees or firewood standing, growing or lying upon any state lands, or who shall 
extractior remove, or attempt to extract or remove, from any state lands, any stone, minerals, oil, 
gas, salt or other ‘natural products or deposit, or any lessee who shall permit the same to be done, 
without authority from the commissioner, shall be deemed guilty of a misdemeanor, and upon con- 
viction thereof shall be punished as provided in the preceding section [19-6-3 NMSA 1978], and in 
addition thereto shall forfeit and pay to the state an amount double the value of material so cut, 
removed, destroyed, injured or extracted. 


History: Laws 1912, ch. 82, § 49; Code 1915, § 5227; Cross references. — For offense of wrongful use of 


C.S, 1929, § 182-150; 1941 Comp., § 8-704; 1953 Comp., 
§ 7-7-4. © 
Bracketed material. — The bracketed material was 


public property, see 80-14-4 NMSA 1978. 
‘For criminal damage to property generally, see 30-15-1 


to 30-15-4 NMSA 1978. 
inserted by the compiler and is not part of the law. ie 


19-6-5. [Lessee to protect land against waste or trespass.] 


Every lessee of state lands shall protect the land leased by him from waste or trespass by un- 
authorized persons, and failure so wo do shall subject his lease to forfeiture and.cancellation in the 
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manner hereinbefore prescribed in this chapter, and the attorney general may bring suit for dam- 


ages caused by any such waste or trespass. 


History: Laws 1912, ch. 82, § 50; Code 1915, § 5228; 
C.S. 1929, § 182-151; 1941 Comp., § 8-705; 1953 Comp., 
§ 7-7-5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes, — The words "in this chapter" were 
inserted by the 1915 Code compilers. The words "this 
chapter" evidently refers to chapter 102 of the 1915 Code, 
§§ 5178 to 5290, compiled herein as 19-1-1 to 19-1-6, 19- 
1-9 to 19-1-16, 19-1-21, 19-2-1, 19-5-3 to, 19-5-10, 19-6-1 
to 19-6-7, 19-7-1, 19-7-7, 19-7-8, 19-7-11, 19-7-18, 19-7-19 
to 19-7-22, 19-7-25, 19-7-27 to 19-7-30, 19-7-34, 19-7-36, 
19-7-50, 19-7-51, 19-7-52, 19-7-53, 19-7-57, 19-7-58, 19-7- 
64 to 19-7-67, 19-8-1 to 19-8-3, 19-8-10, 19-8-12, 19-8-13, 
19-9-1 to 19-9-8 and 19-11-10 NMSA 1978. 

Cross references. — For procedure for forfeiture and 
cancellation of lease of state lands for violation: of provi- 
sions thereof, see 19-7-50 NMSA 1978. 


ANNOTATIONS 


Law obligates lessee of state land to protect it from 
trespass and waste by unauthorized persons. Burguete v. 
Del Curto, 1945-NMSC-025;-49 N.M, 292, 163 P.2d 257. 


Land commissioner's consent necessary for les- 
see to sublet state lands or permit others to use same. 
Burguete v. Del Curto, 1945- epele 025, 49 N.M. 292, 163 
P.2d 257. 

Standing to sue. —A plaintiff wn had become a joint 
owner of a state land lease without commissioner's know]l- 
edge or consent could not litigate the question of whether 
the defendant as actual lessee held lease under trust rela- 
tionship entitling plaintiff to an equal undivided interest 
therein. Burguete v. Del Curto, 1945-NMSC-025, 49 N.M. 
292, 163 P.2d 257. 

Parties in trespass complaint. — Cross-complaint of 
lessee of state land for trespass did not require the pres- 
ence of the land commissioner as an indispensable party 
where no issues relating to public policy or the enforce- 
ment of a state lease were involved. Sproles v. McDonald, 
1962-NMSC-071, 70 N.M. 168, 372 P.2d 122. 

Law _.reviews. — For note, "Forest Fire: Protection, on 
Public and Private Lands in New Mexico," see 4 Nat, Re- 
sources J. 374 (1964). 


19-6-6. [Failure of lessee or purchaser to provide gates and runways 
at intersection of public highway; failure to close gate; 


penalty. ] 


Every lesee [lessee] of state lands, and every purchaser of state lands holding same under contract 
to purchase, who shall fence the same, shall erect and maintain gates and runways. at all intersec- 
tions at public highways, and failure so to do shall constitute a misdemeanor, upon conviction of 
which the lessee or holder of contract to purchase so convicted shall be punished by a fine of not more 
than twenty-five dollars [($25.00)] and in default of payment thereof, shall be imprisoned for not 
more than thirty days. Any person passing through such gate and failing to close the same shall be 
guilty of a misdemeanor, and upon conviction thereof shall be punished as provided by this section. 


History: Laws 1912, ch. 82, § 51; Code 1915, § gate is an obstruction, yet it may be legalized by legis- 


5229; Laws 1915, ch. 73, § 5; C.S. 1929, § 132-152; 1941 
Comp., § 8-706; 1953 Comp., § 7-7-6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For fence across public road be- 
ing unlawful unless gate and cattle-guard passageway are 
maintained and permit secured, see 67-7-10 NMSA 1978. 


ANNOTATIONS 


Lessees of state lands may fence same and main- 
tain gates at intersections of public highways. While a 


lative enactment. 1914 Op. Att'y.Gen. Nos, 14-1268, 14- 
1353, 14-1408. 

Keeping open section line. — Fact that a line across 
state lands is a section line does not impose any obligation 
on anyone to keep it open, unless there has been a road 
established by the county commissioners, or by general 
usage before any right was acquired to the land on each 
side of the section line; but, even in case of such establish- 
ment of road, gates could be maintained, 1915-16 Op. Att'y 
Gen. No. 15-1455. 


19-6-7. [Destruction or damage to fence or gate on state lands; penalty.] 


Any person who shall willfully and maliciously cut, destroy or injure any gate or fence enclosing, 
in whole or in part, any state lands, including lands under lease or contract of sale, upon conviction 
thereof shall be punished by a fine of not more than five © onered dollars [($500)) or by PADTIECH: 


‘ment for not more than five years or both. 


History: Laws 1912, ch. 82, § 52; Code 1915, § 5230; 
C.S. 1929, § 132-153; 1941 Comp., § 8-707; 1953 Comp., 
§ 7-7-7, 


Bracketed material. — The bracketed material was 
‘inserted by the compiler and is not part of the law. 

Cross references, — For offense of criminal damage to 
property, see 30-15-1 NMSA 1978. 
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ANNOTATIONS making application to state to purchase the land, was not 


iolation of statute. - . Att! . No. 15- 
Applicant for purchase. — The cutting of a fence, and ye artes mE So eater oe nti 


the removing of a gate erected on public land by person 


' 


19-6- 8. [Opening and failing to close gates on forest reserves and 
adjoining lands. ] 


It shall be unlawful for any person or persons to open and neglect to close, before leaving the 
immediate vicinity thereof, the gate’or gates of any fence on, or enclosing any, lands of the differ- 
ent national forest reserves of this state, or to,open and fail to close the gate or gates of any fence 
on the land of any person, firm or corporation, where the same is situate within the boundaries 
of, or adjoining any national forest reserve; provided, such gates are so constructed as to be easily 
opened and shut. ; 


History: Laws 1919, ch. 158, § 1; C.S. 1929, § 50-119; Bracketed material. — The bracketed material was 
1941 Comp., § 8-708; 1953 Comp., § 7-7-8. inserted by the compiler and is not part of the law. 


19-6-9. [Liability for resultant damage or trespass.] 


Any person or persons failing to comply with the provisions of the preceding section [19-6-8 
NMSA 1978] shall be subject and'responsible for any damage or trespass caused from such neglect. 


History: Laws 1919, ch. 158, § 2; C.S, 1929, § 50-120; Bracketed material. — The bracketed material was 
1941 Comp., § 8-709; 1953 Comp., § 7-7-9. inserted by the compiler and is not part of the law. 


19-6-10. [Penalty for failing to close gates. ] i 


Any person failing to comply with the provisions of this act [19-6-8 to 19-6-10 NMSA 1978] shall 
also be deemed guilty of a misdemeanor, and upon conviction thereof, shall be fined not less than 
ten [($10.00)] nor more than twenty-five dollars [($25.00)]. 


History: Laws 1919, ch. 158, § 3; C.S. 1929, § 50-121; Bracketed material. — The bracketed material was 
1941 Comp., § 8-710; 1953 Comp., § 7-7-10. inserted by the compiler and is not part of the law. 
ARTICLE 7 
Sale and Lease of Lands 
Sec. Sec. ; 
19-7-1. Application for lease or purchase; appraisement. 19-7-12. Outstanding contracts may be canceled and new 
19-7-2.. Formal requirements for applications; state offi- contracts granted; conditions. 
cers and employees prohibited from acting 19-7-13. Repealed. 
as, or procuring, agents or attorneys. 19-7-14. Owner of improvements compensated by pur- 
19-7-3. Numbering and dating applications upon receipt. chaser or by subsequent lessee. 
19-7-4. Deposit of funds; rejection of application wibpout 19-7-15. Definition of improvements. 
deposit, 19-7-16, Cost of appraisal. 
19-7-5, Simultaneous applications. 19-7-17,. Appeal. 
19-7-6. Offenses by officers or employees of land office; 19-7-18. Bond required. 
penalty. 19-7-19, Failure to comply with contract; forfeiture at op- 
19-7-7. False swearing in application or appraisement. tion of commissioner, 
19-7-8. Cancellation of lease or contract obtained by 19-7-20. Assignment of contracts not in default; certified 
fraud or mistake; notice to show cause; ap- copy to be filed with commissioner. 
peal. 19-7-21. Townsite lands; subdivision. 
19-7-9. Sale and lease of state lands; conveyance for term 19-7-22. Cemetery or school site lands; subdivision and 
of years; terms and conditions. sale, 
Sec. 19-7-23. School section used for cemeteries; not to be sold. 
19-7-9.1. State land office; public notice; public EUR: 19-7-24. Management of cemeteries on school sections; 
19-7-10. Restrictions on deferred payments. sale of lots; cemetery association. 


19-7-11. Repealed. 
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Sec. « uB oi noriksala 

19-7-25. Reservation from sale of saline, mineral and oil 
and gas lands; leasing authorized. 

19-7-26. State irrigable lands; sale; conveyance to United 
States. 

19-7-27. Lands subject to lease. 


19-7-28. Grazing and agricultural leases; reservation of - 


mineral deposits, products and easements. 
19-7-29. Grazing leases; rental rates; annual rental; ap- 
praisal of land. 
19-7-30. Grazing or agricultural leases; maximum term; 
method of payment. 
19-7-31. Power of commissioner to reject grazing lease 
application by a previous lessee when land 
is located within Taylor grazing allotment 
of another. 


19-7-32. Open and unleased land within Taylor grazing 


allotment of another. 

19-7-33, Right of relinquishment not restricted. 

19-7-34, Rentilien; attachment; forfeiture. 

19-7-35, Cancellation or forfeiture of, agricultural, or 
grazing leases restricted; sale of leased 
land. 

19-7-36, Assignment or relinquishment of lease; consent 
of commissioner required. 

19-7-87. Assignment of grazing or agricultural lease or 
purchase contract as collateral; approval 
of commissioner; effect. 

19-7-38. Presenting assignment to commissioner; index- 
ing; filing; public inspection. 

19-7-89. Form of assignment; contents; acknowledgment; 
constructive notice; recording waived. 

19-7-40, Assignments not filed and approved; effect. 

19-7-41, Foreclosure of assignments; rights of purchaser. 

19-7-42, Release of assignments; recording. 

19-7-48. Conditions for approval; right of cancellation re- 
served; preference of state liens. 

19-7-44, Rules and regulations; filing and recording fee. 

19-7-45. Construction of act; prior assignments and 
mortgages. 

19-7-46. Satisfaction of debt for which assignment of graz- 
ing or agricultural lease or purchase con- 

tracts given as security; filing of release. 


Sec. OT} 
19-7-47. Violation; penalty; civil liability. 
19-7-48. Existing collateral assignments ratified; appli- 
cation of act thereto. 
19-7-49. New grazing lease; time for filing application; 
prior lessee preferred. 


,19-7-50. Violation of lease or instrument, covering state 


_lands; notice; forfeiture for noncompliance 
“with demand. ~ 
19-7-51. Improvement on grazing or agricultural lease; 
“s+ restrictions. 
19-7-52. Excessive.permanent improvements - become 
part of realty. 
19-7-53, Preferences in leasing; occupants of land ac- 
quired by state; persons or firms domiciled 
, -. or paying taxes in state. 
19-7-54, Municipalities leasing: lands within five miles of 
limits; uses; term. 
19-7-55. Counties and school districts leasing state 
lands; uses; term, 
19-7-56. Preference right of municipality, county. or 
. school district; payment for prior improve- 
ments, : 
19-7-57. Commissioner; powers; easements; rights of 
: “way. 
19-7-58. Rights- pees interference with roads or high- 
ways. - 
19-7-59. Repayment of money exidtectall mad on lease 
or purchase contract after distribution, 
19-7-60. Claim for refund; contents; time limit; notice of 
erroneous payment; limitation of action, 
19-7-61. Endorsement of claims; filing in district court of 
Santa Fe county; notice to claimant; proce- 
dure; judgment; appeal; costs. 
19-7-62. Annual appropriation for refunds; payment 
- from state lands maintenance fund. 
19-7-63. Erroneous distribution to permanent fund. 
19-7-64. Contesting rights to state lands; rules and regu- 
lations. 
19-7-65. Commissioner's power vciltied to oaths, wit- 
nesses and documents, 
19-7-66. Perjury in contest proceedings; penalty. 
19-7-67. Contest; commissioner; appeal to district court. 
19-7-68, 19-7-69. Repealed. 


19-7-1. [Application for lease or purchase; appraisement. | 


Applications to lease or purchase state,lands shall be made under oath, and applicants to lease 
shall, at their own expense, procure appraisements thereof to be made under oath by some disinter- 
ested and creditable person or persons familiar therewith. All statements contained in such appraise- 
ments, except as to. the true value of the land appraised, must. be based upon personal knowledge and 
not upon information and belief. No such appraisement shall be conclusive upon the commissioner, ‘ 


History: Laws 1912, ch. 82, § 17; Code 1915, § 5194; 
C.S, 1929, § 182-117; 1941 Comp., § 8-801; 1953 Comp., 
§ 7-8-1, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part. of the law. 

Cross references, — For sale, mortgage or alienation 
of common lands within community land grants, see 49-1- 
11 NMSA 1978. 


ANNOTATIONS 


Law reviews. — For note, "Administration of Grazing 
Lands in New Mexico: A Breach of Trust," see 15 Nat. Re. 
sources J, 581 (1975), 

-Am, Jur, 2d, A.L.R: and C.J.S, references. — 638A 
Am. Jur, 2d Public Lands §§ 113 to 121. 

73A C.J,S, Public Lands §§ 182, 197. 


19-7-2, Formal requirements for applications; state officers and 
employees prohibited from acting as, or procuring; agents 


or attorneys. 


All applications for the purchase of state lands and all applications for leases, whether for graz- 
ing, oil and gas, mining or other purposes, shall be made with ink or with typewriter using a record 
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ribbon, upon forms to be prescribed by the commissioner of public lands. All applications shall be 
signed by original applicant or his agent or attorneys authorized by written power of attorney, 
shall be acknowledged before an officer authorized to administer oaths and shall be accompanied 
by application fees for oil and gas, mining, business leases, grazing leases and other purposes, as 
appropriate, in amounts set by the commissioner of public lands by regulation. The fees shall be 
deposited in the'state lands maintenance fund: No state officer or employee of the state land office 
shall act as agent or attorney or procure another to act as agent or attorney for any application, 
but this act [19-1-23, 19-7-2 to 19-7-6 NMSA 1978] shall not be construed so as to prevent the com- 
missioner of publiclands or any employee of the state land office from assisting applicants to make 
out their epee, Sait without pay. 


. History: Laws 1921, ch. 174, §.1;-C S. 1929, § 11. | for all practical purposes was an absolute right as against 


301; 1941 Comp., § 8.802; Laws 1947, ch. 95, § 1; 1953 other applicants, the trial court stated that compensation 
Comp. . § 7-8-2; Laws 1971, ch. 95, § 1. is to be based on a valuation formula which includes both 
Cross refererices. — For establishment of state lands the state-owned lands leased by the defendants as well as 


maintenance fund, see 19-1-11 NMSA 1978. the fee lands of the defendants as one ownership unit, that 
~,.aey,y, ‘defendants who have grazing leases of state-owned tracts 


ANNOTATIONS have compensable interests therein and are to receive, 

Leaseholds compensable in condemnation pro- upon distribution of the proceedings, the condemnation 
ceedings, — In a condemnation suit brought by the United award for the state lands they have leased and finally, that 
States against state grazing lease, for a five-year term as the leases of the state-owned tracts executed or renewed 
provided in the New Mexico Enabling Act, and issued un- by the state after July 1, 1970, created in the lessee a prop- 
der the statutory authority of this section with a preference erty compensable in these proceedings. United States v. 


right for renewal under Section 19-7-49 NMSA 1978, which Feasaaly Acres of Land, 548 F.2d 911 (10th Cir. 1977). 


19-7-3. [Numbering and dating applications upon receipt. |] 


All applications shall be stamped immediately upon their receipt by the land office with ink or 
with some device indicating correctly the date, hour and minute of such receipt, and such applica- 
tions shall have stamped thereon a serial number in the order of their receipt. 


History: Laws 1921, ch. 174, § 2 CS. 1929, §.111- Bracketed material. — The bracketed material was 
302; 1941 Comp., § 8-803; 1953 Comp., § 7-8-3. inserted by the compiler and is not part of the law. 


19-7-4. [Deposit of funds; rejection of application without deposit.] 


All applications mentioned in Section One (1) [19-7-2 NMSA 1978] hereof shall be accompanied 
by the proper fees and moneys as required by law or by the rules and regulations of the land 
commissioner and the amount of money deposited shall be entered in ink upon said applications; 
provided, however, that checks not certified shall be deposited in or sent to a bank for collection 
immediately upon their receipt. All applications not’ accompanied by the proper deposit shall be 
immediately stamped "rejected, no deposit," and shall not be deemed proper applications. Minor 
defects in the wording of said applications shall not be deemed fatal to their validity, but the same 
may be corrected; provided, however, that the descriptions of land therein set forth shall be sub- 
stantially correct so that said lands can be identified. All applications rejected for any reason shall 
have written thereon in ink or with typewriter using a record ribbon the reason for such rejection 
and the date thereof, and shall be preserved in the files of the office open to public inspection. 


History: Laws 1921, ch. 174, '§ 3;'C.S, 1929, § 111- Bracketed material) — The bracketed materia! was 
ae 1941 Comp., § 8-804; 1953 omits § 7-8-4, ) inserted by the compiler and is not part of the law. 


19-7-5. [Simultaneous applications] 


All published or posted rules and regulations of the land office shall prescribe and define what 
shall constitute simultaneous applications and shall also set forth an equitable Banu of deter- 
mining the rights of applicants i in such contingency. 
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History: Laws 1921, ch. 174, § 5; C.S. 1929, § 111- Bracketed material. — The bracketed material was 
305; 1941 Comp., § 8-805; 1953 Comp., § 7-8-5. _ inserted by the compiler and is not part of the law. 


19-7-6. [Offenses by officers or employees of land office; penalty. | 


It shall be unlawful for any officers:or employe [employee] of the state land office to act as agent 
or attorney for any applicant for the purchase or leasing of public lands of this state or to wilfully 
[willfully] withhold or conceal any such application, in order to give any applicant priority or ad- 
vantage over another, or to receive any money or thing of value as a gift or compensation for aid- 
ing, or conniving or conspiring to aid, in procuring priority of application or.directly or indirectly 
to aid or conspire to aid one applicant as against another by any fraudulent means whatever, or to 
receive any money or thing of value as a gift, compensation or otherwise from any person applying 
for the lease or purchase of public lands, and upon conviction thereof the offender shall be pun- 
ished by a fine of not less than one hundred ($100) dollars nor more than one thousand. ($1,000) 
dollars or by imprisonment in the state penitentiary for a term of not less than six months nor 
more than three years or by both such fine and imprisonment in the discretion of the court. 


History: Laws 1921, ch. 174, § 6; C.S, 1929, § 111. ANNOTATIONS » | 
806; 1941 Comp., § 8-806; 1953 Comp,, § 7-8-6. 

Bracketed material. — The bracketed material was Am. Jur, 2d, A.L.R. and C.J.S, references. — 63A 
inserted by the compiler and is not part of the law. Am. Jur. 2d Public Lands § 129. 


Cross references, — For prohibition against state of- 738A C.J.8, Public Lands § 180. 
ficers and employees of state land office acting as agent 
or attorney for any application, or procuring another so to 
act, see 19-7-2 NMSA 1978. 


19-7-7. [False swearing in application or appraisement. | 


Any person or persons applying to lease or purchase state lands, or acting as appraiser or ap- 
praisers thereof, who shall knowingly and willfully swear falsely as to any material matter con- 
tained in any application to lease or purchase any such lands, or in any appraisement thereof, 
shall be deemed guilty of perjury, and upon conviction thereof shall be punished by a fine of not 
more than five hundred dollars [($500)], or by imprisonment for not more than five years, or by 
both such fine and imprisonment. ‘3 


History: Laws 1912, ch. 82, § 18; Code 1915, § 5195; For perjury in general, see 30-25-1, 30-25-2 NMSA 1978. 
C.S. 1929, § 182-118; 1941 C -» § 8-807; 19538 C F 
S787. ‘etki ceginaepy dee: Aten! , ANNOTATIONS | 
_ Bracketed material, — The bracketed material was Law reviews. — For note, "Administration of Grazing 
inserted by the compiler and is not part of the law. ahds in New’ Mexicor & Breach of Trust," see'15 Nat. Re- 
Cross references. — For false swearing to affidavit ac- sources J, 581 (1975). 


companying contract of sale or deed for purchase of tim- 
berlands, see 19-11-3 NMSA 1978, 


19-7-8. [Cancellation of lease or contract obtained by fraud or mistake; 
notice to show cause; appeal.] 


The commissioner shall have power to cancel any lease, contract or other instrument executed 
by him which shall have been obtained by fraud or executed through mistake or without authority 
of law. In such case he shall serve upon the party or parties in interest notice, as prescribed by Sec- 
tion 19-7-50 NMSA 1978 to show cause before him, upon a date to be fixed in such notice, why such 
instrument shall not be canceled in accordance with the rules and regulations of the state land office. 

From the decision rendered by the commissioner av such hearing an appeal shall lie as pro- 
vided by this chapter in cases of contest. 


History: Laws 1912, ch. 82, § 75; Code 1915, § 5253; ©» Bracketed material, — The bracketed material was 


C.S. 1929, § 182-187; 1941 Comp., § 8-808; 1953 Comp., inserted by the compiler and is not part of the law. 
§ 7-8-8, Compiler's notes. — The words "this chapter" appar- 


ently refer to ch. 102 of the 1915 Code, §§ 5178 to 5290, 
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the presently effective sections of which are compiled mutual mistake by him and the purchasers, who were not 


herein as 19-1-1, 19-1-2, 19-1-4 to 19-1-6, 19-1-9 to 19- aware of such improvements, that the improvements were 
1-16, 19-1-21, 19-2-1, 19-5-3 to 19-5-10; 19-6-1 to 19-6-7, of no value to purchaser, who was repaid no part of the:con- 
19-7-1, 19-7-7, 19-7-8, 19-7-11, 19-7-13, 19-7-19 to 19-7-22, sideration, and the contract was not divisible. Application 
19-7-25, 19-7-27 to 19-7-30, 19-7-34, 19-7-36, 19-7-50 to of Dasburg,1941-NMSC-024, 45 N.M.:184, 113 P.2d 569.. 
19-7-53, 19-7-57, 19-7-58, 19-7-64 to 19-7-67, 19-8-1 to 19- Standing to sue.'— In a contest proceeding involv- 
8-3, 19-8-10, 19-8-12, 19-8-13,;'19-9-1 to 19- ane 19-11-10 ing the right: to\lease certain state lands, lessee's heirs 
NMSA 1978. had no right to put in issue defendant's fraud in acquir- 
Cross ieiteickeus: — For limitation of dvtions brought ing lease, where land was leased to defendant on refusal 
on ground of fraud, see 37-1-4 NMSA°1978. of administrator of lessee to renew lease. Hart v. Walker, 
For accrual of cause of action based on fraud or mistake, 1935-NMSC-089, 40 N.M. 1,52 P.2d 123. 
see 37-1-7 NMSA 1978. © abit Standing in contest proceeding. —A railroad, which 


was not a party to a case of the state before its state land 
commissioner, which was initiated by an order to show 
cause why a contract to purchase realty on which such 


and statutes, the state land commissioner has the power railroad as a trespasser had made improvements should 
to alienate certain public lands which are *held in trust not be canceled, was not in position to urge a judgment in 
for public schools within the limits and under the terms the supreme court directing cancellation of the contract 
so prescribed. However, after having sold public lands on under this section ‘or Section 19-7-67 NMSA 1978. Appli- 
which a railroad asa trespasser had built a diversion dam cation of Dasburg, 1941-NMSC-024, 45 N.M. 184, 113 P.2d 
and water pipe, such commissioner could not cancel the 569, explained in Ellison v, Ellison, 1944- NMSC- 012, 48 
contract of sale of those lands covered by such improve- N.M, 80, 146 P.2d 173. 

pent aeaeite the fact Mas the contract resulted’ from 


ANNOTATIONS 


Contract not cancelable. — Under the constitution 


1927-9. Sala Ane lease Of state Taide: conveyance for term of years; 
terms and conditions. 


Any’ state rand offered for Sate by the commissioner may be sold at the commissioner's discre- 
tion for cash or upon payment of not less than one-tenth of the purchase price in cash and pay- 
ment of the balance in amortized installments for any period up to thirty years with interest on 
the principal balance at a rate to be set by the commissioner in the notice of auction pertaining to 
the particular sale in advance. Additional payments on the principal may be made at any time, 
but such payments shall not be effective for credit until the date the next installment is due. The 
purchasé contract shall be upon a form’ ‘prescribed by the commissioner prior to publication of the 
notice of auction and shall contain the terms and conditions the commissioner may deem to be in 
the best interest of the state and consistent with law. Should a purchaser die before completing 
the contract, the due date of the next installment payment shall, upon written application, be de- 
ferred by the commissioner for one year. In addition, the commissioner is authorized to convey for 
any period of time state lands under the commissioner's jurisdiction having value for commercial 
development or public use purposes, provided that: 

A; all of the requirements for the disposition of lands set forth in the constitution of New 
Mexico and the New Mexico: Enabling Act:are complied with, including but not limited to those 
pertaining to appraisal at true value, advertising and public auction; , 

B,. the term and nature of the estate to be conveyed is set forth in the Hpubhio notice of auction 
pertaining to the particular conveyance; and 

C. ifthe conveyance is a business lease for real estate planning or development purposes, then, 
nomveibhskanding the term of the lease, it shall only be issued after notice and competitive bid. 


History: 1953 Ovinp, § 7-8-9, enacted by Laws For obligation. of lessee or purchaser to destroy rodent 
1971, ch. 98, § 1; 1981, ch. 278, % 1; 1989, ch, 179, § 4 pests, see 77-15-4 NMSA 1978. 
2009, ch. 219, §1, Temporary provisions, — Laws 2019, ch. 171, § 1, ef- 
Repeals and reenactments. — Laws 1971, ch. 93, § 1, fective April 2, 2019, provided: 
repealed 7-8-9,.1953 Comp., relating to sale of state lands A. The legislature finds that: 
for.cash or in deferred payments, and enacted a new 7- 8- 9, (1). the transfer of land and buildings of the Mesilla 
1953 Comp. Valley Bosque state park by the commissioner of public 
Cross references. — For issuance of limited patent: lands by quitclaim deed to the state game commission in 
with reservation of minerals on lands sold on deferred’ June 2018 was without required legislative approval; 
payment plan with reservation of minerals or classified as (2) the land and buildings of the Mesilla Valley 
mineral lands prior to full payment or issuance of patent, Bosque state park are not in. excess of the reasonable needs 
see 19-10-27 NMSA 1978. of the:state parks division of the energy, minerals and natu- 
For the New Mexico Enabling Act, see Pamphlet 3 in ral resources department for use as a state park; and 


Volume 1 NMSA 1978. 
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(3) the provisions of Sections 13-6-3 and 17-4-3 
NMSA 1978 shall not apply to the transfer of property re- 
quired by Subsection B of this section. 

B. The state game commission shall return to the 
energy, minerals and natural resources department by 
quitclaim deed for use by the state parks division of the 
department as a state park all land, buildings and inter- 
ests in the following thirteen and thirty-nine hundredths 
acres, more or less, situated in Dona Ana county, New 
Mexico, and described as follows: 

A tract of land situated within the Mesilla Civil 
Colony Grant in Sections 2 & 3, T.24S., R.IE., and Sec- 
tion 84, T.28S., R.IE., N.M.P.M. of the U.S.R.S. Surveys 
being U.S.R.S. Tracts Map 12-12, 12-13, 12-14, 12-15, 12- 
16A, 12-16C, 12-16D, 12-16E & 12-34, and being more par- 
ticularly described as follows, to wit: 


Beginning at a 1/2" iron rod set on the Hast. line; 


of the Picacho Drain for.a corner of the tract herein de- 
scribed; whence meander corner No. 20 on the Mesilla 
Civil Colony Grant bears N.46 deg. 43'29"W,, 4155.14 feet; 

Thence from the point of beginning and. leaving 
said Picacho Drain, N.58 deg.30'00"E., 597.65 feet to a 1/2" 
iron rod set for a corner of this tract; 

Thence 8.31 deg. 30'00"E., 424.07 feet to a 1/2" iron 
rod set on the West line of a 60 foot wide road for a corner 
of this tract and point of curvature; 

Thence along the West line of said 60 foot wide road 
the following courses and distances, around the arc of a 
curve to the left, having a radius of 1055.81 feet, through 
a central angle of 42 deg. 21'00" and whose long cord bears 
N.20 deg. 00'18"E., 762.75 feet to a 1/2" iron rod set; 

Thence N.01 deg. 08'54"W.,. 1184.93. feet to’ a :1/2" 
iron rod set a point of curvature; 

Thence around the arc of a curve to the left, hav- 
ing a radius of 1819.90 feet, through a central angle of 41 
deg. 03'48" and whose long cord bears N.21 deg. 39'44"W., 
1276.57 feet to a 1/2" iron rod set; 

Thence N.42 deg. 11'36"W., 1248.73 feet to a 1/2" 
iron rod set for a corner of this tract; 

_. Thence N.19 deg. 05'52"W., 152.96 feet to a 1/2" iron 
rod set on the West line of the Rio Grande for the most 
Northerly corner of this tract; 

Thence-along the West line of the Rio Grande the 
following courses and distances, 8,42 deg. 11'36"E.; 1389.48 
feet to an 1.B.C. Pipe found and point of curvature; 

Thence around the arc of a curve to the right, hav- 
ing a radius of 1879.90 feet, an arc length of 1347.26 feet, 
through a central angle of 41 deg. 03'43" and whose long 
chord bears S.21 deg. 39'42"E., 1818.61 feet to an I.B.C 
Pipe found; 

Thence S.01 deg.08'54"E., 1184.91 feet to an I.B.C. 
Pipe found and point of curvature; 

Thence around the arc of a curve to the right, hav- 
ing a radius of 1115.81 feet, an arc length 1237.36 feet, 
through: a central angle of 63 deg. 32'14" and whose long 
chord bears S.30 deg. 35'57"W., 1174.93 feet to an I.B.C. 
Pipe found; 

Thence 8.62 deg.21'12"W., 161.86 feet to a 1/2" iron 
rod set at the Southwest intersection of the Rio Grande 
and Picacho Drain for Southwest corner of this tract; 

Thence along East line of the Picacho Drain the fol- 
lowing courses and distances, N.41 deg. 30'00"W., 161.24 
feet to a 1/2" iron rod found and point of curvature; 

Thence around the arc of a curve to the right, having 
a radius of 1095.90 feet, an arc length of 202.02 feet, through 
a central angle of 10 deg. 33'44" and whose long chord bears 
N.36 deg. 46'52"W., 201.74 feet to a 1/2" iron rod set; 

Thence N.31 deg. 30'00"W., 158.85 feet to the point 
of beginning, containing 13.392 acres of land, more or less. 

C. The real property transferred pursuant to Subsec- 
tion B of this section shall be used to reestablish Mesilla 
Valley Bosque state park as that park existed prior to the 
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transfer of the property by quitclaim deed of the commis- 
sioner of public lands on June 18, 2018. 

The 2009 amendment, effective June 19, 2009, added 
Subsection C. 

_The 1989 amendment, effective dune 16, 1989, in the 
first sentence substituted "commissioner may" for! ‘com- 
missioner of public lands shall"; inserted "not less than", 
and substituted "amortize installments for any period up 
to‘thirty years" for "thirty equal annual installments"; 
in the next-to-last sentence deleted."annual" preceding 
"installment"; and in the last sentence deleted "of pub- 
lic lands" following "commissioner" and "in excess of five 
years" following "time". 


ANNOTATIONS 


Rock was a reserved mineral. — Where in 1919, the 
state land office classified all land owned by the state as 
mineral land and required the state to reserve all min- 
erals when selling state lands; in 1930, the original pur- 
chaser, plaintiff's predecessors in title, applied to pur- 
chase state land for grazing purposes; the purchaser and 
the appraiser stated that the land was non-mineral graz- 
ing land; in the sales contract, the purchaser agreed that 
the land was being purchased for purposes of grazing and 
agriculture, and that if minerals were discovered on the 
land, minerals would be reserved to the state; the patent 
for the land reserved to the state "all minerals of whatso- 
ever kind"; and rock on the land had commercial value for 
use as railroad ballast and other construction aggregates, 
substantial evidence supported the finding that the intent 
of the parties to the original sale of the state land was 
that rock on the land constituted a mineral reserved to 
the state under the reservation of "all minerals of what- 
soever kind". Prather v. Lyons, 2011-NMCA-108, 267 P.3d 


78, cert. granted, 2011-NMCERT-010. 


Taxation. — Under former 72-1-3, 1953 Comp., de- 
ferred payment purchasers' legal and equitable interests 
in state lands were taxable at full cash value, and the 
state could enforce collection of the tax against said in- 
terests. Board of Equalization v. Heights Real Estate Co., 
1964-NMSC-059, 74.N.M. 101, 391 P.2d 328. 

Issuance of patent prior to completion of pay- 
ment. — No specific authority is given the commissioner 
to issue a patent to a portion of a tract of land sold under 
contract when only that part covered by the patent has 
been paid.for and the, balance due under said contract 
has not been paid at the time the patent is issued. Zinn 
v, Hampson, 1956-NMSC-088, 61 N.M. 407, 801 P.2d 518. 

Sale of school lands. — Under-N.M. Const., art. XIII, 
§ 2, and former C.S. 1929, § 132-162, the state land com-. 
missioner could alienate public lands held in trust for the 
public schools within the limits and under the terms of the 
Enabling Act. Application of Dasburg, 19g NMSG: 024, 
45 N.M. 184, 113 P.2d 569. 

Exchange of state trust lands, — The commissioner 
of public lands may exehange state trust lands for other 
public or private lands of equal or greater value provided 
that the exchange transaction is in substantial conformity 
with the requirements of the Enabling Act. 1991 Op. Att'y. 
Gen. No. 91-15. 

The commissioner may not exchange state. trust lands 
for lands of equal value whether held in private owner- 
ship or by other state agencies, local governing bodies, 
trust land beneficiary institutions and federal agencies, 
other than the Department of the Interior. 1988 Op. Att'y 
Gen. No, 88-35, overruled by Op. Att'y Gen. No. 91-10. ,. 

Partial assignment. — Under this section a partial 
assignment of land under contract. can be made, but any 
assignment, whether it be to the whole or to a portion of 
the land, is subject to final payment of the whole; if an 
assignment is made to a part, the commissioner, before 
issuing a patent to that portion, must await full and final 
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payment of all of the contract. 1955-56 Op. Att'y Gen. 
No. 55-6130. 

Extensions under former law. — Under former 7-8- 
13, 1953 Comp., which provided for extensions of purchase 
contracts, the commissioner could extend present form 
of purchase contracts up to 30 years or the term of the 
original contract:when doing so appeared in the interest 
of the state and of the purchaser. 1943-44 Op. Att'y Gen. 
No. 43-4282. 

Lease by purchaser. — Purchaser of state lands un- 
der this plan is not authorized to lease the lands, 1919-20 
Op. Att'y Gen. No. 19-2191, 
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Terms of sale. — The terms of sale of state lands must 
conform to this section, and no further sales can be made 
under the terms formerly in force. The holder of a con- 
tract under the old statute may surrender the same and 
take advantage of the new terms. 1917-18 Op. Att'y Gen. 
No. 17-1972. 

Law reviews. — For annual survey of New Mexico law 
relating to property, see 12 N.M.L. Rev. 459 (1982). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 73A 
C.J.S. Public Lands § 184. 


19-7-9.1. State land office; public notice; public meetings. 


A. Prior to taking final agency action, the commissioner of public lands shall publish notice of 
and hold a public meeting to receive public comment regarding the gt activities: 


(1) land sales; 
(2) land exchanges; 


(83) right-of-way permits for electrical transmission lines 1 in excess of two hundred thirty 


kilovolts situated on state trust land; and 


(4) right-of-way permits for oil or gas pipelines in excess of ewiiey tout! inches in diameter 
and at least ten contiguous miles in length situated on state trust land. 

B. A notice of a proposed land sale, land exchange or right-of-way permit as set forth in Sub- 
section A of this section shall be published on the state land office website and in a newspaper of 
general circulation published in Santa Fe and in a newspaper of general circulation published 
near the general geographic location of the proposed activity. 

C. The notice required in this section shall contain: 

(1) a description of the state trust land offered for sale or exchange or on which the right 


of way is to be located; 


(2) a summary of the effect or potential effect of the proposed transaction or mone of way 


on surrounding lands; 


(3) the time, place and location for the public meeting on the sale, exchange or right-of-way 


permit; and ». 


(4) the name of a person to contact at the state land office for additional information on 
the sale, exchange or right-of-way permit and the subject state trust land. 

D. The public meeting required pursuant to Subsection A of this section shall be held in the 
same general geographic location as the proposed activity. 

K. The requirement for a hearing is waived if public input has been solicited pursuant to an- 
other, state process or federal law. The commissioner of public lands shall:by rule establish the 
procedures for a hearing held pursuant to this section. 

F. No provisions of this section shall alter, change, restrict or diminish the rights, powers and 
duties of the commissioner of public lands in the administration, management, care and control of 
state trust lands as provided for by the Enabling Act for New Mexico and applicable state statutes. 


History: Laws 2019, ch. 115, § 1. 
Effective dates. — Laws 2019, ch. 115 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


19-7-10. [Restrictions on deferred payments.] 


At any time after sale and prior to the expiration of thirty years from the date of the contract, 
the purchaser or his successor in interest may pay all or any part of the purchase price due on any 
contract for purchase of state lands, but no payment shall be accepted, other than the first payment, 
for less than one-thirtieth of ninety-five per centum of the purchase price, nor be effective for credit 
on any date other than the anniversary of the date of the contract next following the date of tender. 


History: Laws 1917, ch, 52, § 2; C.S, 1929, § 182-159; 
1941 Comp., § 8-810; 1953 Comp., § 7-8-10, 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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» ANNOTATIONS in ; Authority of commissioner. — Land commissioner 


a ‘3 b ryt does not have authority to accept payments of principal 
Issuance of patent prior to completion of pay- less interest paid and funded, nor to accept for credit:full 
ment. — No specific authority is given the commissioner amount of principal and cause interest paid.in advance to 
of public lands to issue a patent to a portion of a tract of be funded, nor to accept for credit only payments of delin« 
land sold under contract when only that part covered by quent interest where the purchaser tenders the principal 
the patent, has been paid for and the balance due under amount due on contract. 1947-48 Op. Att'y Gen. No: 47. 
said contract has not been paid at the time the patent is 5034. 
issued, Zinn v.. Hampson, 1956-NMSC-088, 61,N,M. 407, 


301 P.2d 618. 


19-7-11. Repealed. 


Repeals. — Laws 1981, ch. 49, § 1, repealed 19-7-11.___ the purchase.of state lands with state or county bonds, ef- 
NMSA 1978, relating to the authorization of payment for fective March 30, 1981. 


19-7-12, [Outstanding contracts may. be canceled and new contracts 
granted; conditions. | 


That contracts for the purchase of state lands now outstanding shall, upon:application of the 
holders thereof and payment of a fee of four dollars [($4.00)] for each contract of one section or less, 
and ten cents [($.10)] for each additional section or fraction thereof, be canceled, and new contracts 
issued under the provisions of this act, [19-7-10, 19-7-12 NMSA 1978], in lieu of such outstanding 
contracts. Provided, that the provisions of this act-shall not be applicable to lands selected for the 
benefit of the Santa Fe and:Grant county, railroad bond fund, but such lands shall. be sold as pro- 
vided by Section 19-7-13 [repealed] NMSA 1978, and outstanding contracts for such lands shall. 
not be subject to the provisions of this section. 


History: Laws 1917, ch. 52,.§.4; C.S. 1929, § 132-161; to make his payments, and then leasing them to him on 


1941 Comp., § 8-812; 1953 Comp., § 7-8-12. terms which he can meet. Vesely v. Ranch Realty Co, 
Bracketed material. — The bracketed material was 1934-NMSC-067, 38 N.M. 480, 35 P.2d 297. 

inserted by the compiler and is not part of the law. Replacement of contract with lease. — Commis- 
Laws 1989, ch. 179, § 2 repealed 19-7-13 NMSA 1978, sioner of public lands may agree with purchaser to can- 

effective June 16, 1989, cel contracts of purchase of state lands held by purchaser, 


where purchaser alleges his inability to carry such con- 


ANNOTATIONS tract, and at the same time issue to such purchaser a 
Constitutionality. — There is nothing in the consti- lease for the same land at a rental lower than the amount 
tution which prevents the state from canceling contracts necessary to carry contracts of purchase. Vesely v, Ranch 


of purchase of state land, where the purchaser is unable Realty Co., 1934-NMSC-067, 38 N.M. 480, 35° P.2d 297, — 


19-7-13. Repealed. 


Repeals. — Laws 1989, ‘ch. 179, § 2 repealed 19*7- © pelating to sales of lands for Santa Fe and Grant wisn 
13 NMSA 1978, as enacted by Laws 1912, ch. 82, § 58, railroad bond funds, effective June 16, 1989. 


19-7-14. Owner of improvements compensated by purchaser or by 
subsequent lessee. 


Whenever any state lands are sold or leased to a person other than the holder of an existing 
surface lease and upon which lands there are improvements belonging to such lessee or to another 
person, the purchaser or subsequent lessee, as the case may be, shall pay to the commissioner of 
public lands for the benefit of the owner of the improvements the value thereof as determined by 
an appraisal made by the commissioner of public lands. In lieu of such payment, a subsequent 
purchaser or lessee may file with the commissioner a bill of sale « or waiver ni payment Pests by 
the’ owner of the improvements. 


Histor 1953°Comp., § 7-8-19.1, enacted by Laws *.* For removal by certain holders’ of mineral leases of all 


1963, ch, 237, § 1, ',, », removable improvements and forfeiture of rest, without, 
Cross references, — For restrictions on improvements compensation, see 19-8-29 NMSA 1978. 
on grazing or agricultural leases and effect of TESA For payment for value of improvements by purchaser or 
same, see 19-7-51, 19: 7-52 MAA 1978. subsequent oil and gas lessee to owner thereof, see’ 19-10- 
i . 28 NMSA 1978. 
270 


© 2022 State of New Mexico. New Mexico Compilation Commission: All rights reserved. 


19-7-15 SALE AND LEASE: OF LANDS 19-7-17 


For oil and gas lessee's right to remove certain improve- for use of such right of way. Application of Dasburg, 
ments upon cancellation or forfeiture of lease, see 19-10- 1941-NMSC-024, 45 N.M. 184, 113 P.2d 569, 

29 NMSA 1978. Same not compensable. — A railroad was not en- 

‘For removal by lessee under Geothermal Resources Act titled to compensation under C.S. 1929, § 182-162, for 
of removable improvements and forfeiture of others! with- improvements where it constructed a diversion dam and 
out compensation, see 19-13-24 NMSA 1978, water pipeline on public lands without any agreement 

with the state land commissioner. Application of Dasburg, 
ANNOTATIONS 1941-NMSC-024, 45 N.M. 184, 113 P.2d 569. 

Ownership of improvements. — Under 8-832, 1941 Lease contains provisions not authorized by 
Comp., with reference to existing water rights, lessee law. — Business Planning Lease No. BL-1775 between 
owned only such improvements as it placed upon the the commissioner of public lands and Solo Investments, 
lands or purchased from one authorized by law to dispose LLC under which the commissioner leased state trust 
of them. Frank A. Hubbell Co. v. Curtis, 1936-NMSC-033 land to Solo to complete a land development project, con- 
40 N.M. 234, 58 P.2d 1163, , tains provisions that are not authorized by New Mexico 

Improvements by trespasser. — In absence of some law, including provisions which entitle Solo to be paid by 
contract or agreement with the state land commissioner, a a subsequent purchaser of the land the amount of Solo’s 
railroad company was a trespasser, where it constructed, Teasonable project costs plus 40% of the change in value 
on public lands, water pipeline improvements in form of of the land as determined by before and after appraisals 
a diversion dam, for it should have secured the right-of- of the total consideration received by the commissioner of 
way for such dam, pipeline and other facilities for the public lands. 2008 Op. Att'y Gen. No, 08-02. 
project, although no provision was made for payment Law reviews. — For note, "Administration of Grazing 


Lands in New Mexico: A Breach of Trust," see 15 Nat. Re- 
sources J, 581 (1975), 


19-7-15. Definition of improvements. 

The word:"improvements" herein shall include appurtenant water rights and all improvements 
placed upon the land in compliance with Section 19-7-51 NMSA 1978, and shall include those ap- 
purtenant water rights and improvements placed upon the land prior to March 1, 1955, whether or 
not the value be in excess of the amount prescribed by Section 19-7-51 NMSA 1978. Appurtenant 
water rights and improvements placed upon the land after March 1, 1955 but prior to March 1, 


1975 may be included by the commissioner in accordance with rules and zegulations adopted ie 
the commissioner. 


Hickory: 1953 Comp., § 7-8-19.2, enacted by Laws 
1963, ch. 237, § 2; 1975, ch. 111, § 1. 


19-7-16. Cost of appraisal. 


Beeches costs and expenses of appraising improvements on state lands and other costs of 
sale shall be paid by the purrhages or subsequent lessee. 


History: 1953 Comp.,'§ 7-8-19.3, enacted by Laws ANNOTATIONS 


19638, ch. 237, § 3. bat) ik : f 5 
Cross references, — For appraisement of state lands Law reviews. — For note, "Administration of Grazing 
themselves, see 19-7-1 NMSA 1978. Lands in New Mexico: A Breach of Trust," see 15 Nat. Re- 


For false swearing in purchase or lease application or sources J, 581 (1975), 
appraisement, see 19-7-7 ae 1978. 


7 q 


19-7-17. sone: 


A person in interest aggrieved by the decision of the commissioner in fixing the value of im- 
provements or in collecting costs may appeal to the district court pursuant to the provisions of 
Section 39-3-1.1 NMSA 1978. 


History: 1953 Comp., § 7-8-19.4, enacted by Laws The 1999 amendment, effective July 1, 1999, substi- 
1968, ch. 237, § 4; 1998, ch. 55, § 27; 1999, ch. 265, § 28. tuted "Section 39-3-1.1" for "Section 12-8A-1", _ 

Cross references. — For procedures governing ad- The 1998 amendment, effective September 1, 1998, 
ministrative appeals to the district court, see Rule 1-074 rewrote this section to the extent that a detailed compari- 
NMRA» | son is impracticable. 


‘For scope of review of the district court, see Zamora v. 
Village of Ruidoso Downs, 120 N.M. 778, 907 P.2d ‘182 
(1995). 
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19-7-18. Bond required. 


No contract, patent or lease shall be issued until the value of improvements shall be paid unless 
a good and sufficient corporate or cash bond is filed with the commissioner toi insure peristiies pay- 
ment upon final determination of value. 


History: 1953 Comp., § 7-8-19.5, enacted by Laws Bracketed material. — The bracketed material was 
19638, ch, 237, § 5. inserted by the compiler and is not part of the law. © 


19-7-19. [Failure to comply with contract; forfeiture at option of 
commissioner. | 


Failure by a purchaser of state lands to comply with the terms and conditions of his contract of 
purchase shall, at the option of the commissioner, work a forfeiture of such contract after notice as 
prescribed by Section 19-7-50 NMSA 1978. 

In case of forfeiture all monies theretofore paid o1 on any such contract shall remain the property 
of the state. 


History: Laws 1912, ch. 82, § 60; Code 1915, § 5238; Contract not personal obligation. — The state 


C.S. 1929, § 132-163; 1941 Comp., § 8-820; 1953 Comp., upon default cannot proceed against the purchaser for no 

§ 7-8-20. personal obligation is created in this type of transaction. 
Bracketed material. — The bracketed material was 1955-56 Op. Att'y Gen. No, 55-6130. 

inserted by the compiler and is not part of the law. . Nature of state's security. — The only security for 
Cross references. — For forfeiture of lease for failure the payment of the purchase price that the state has is the 

to pay rent, see 19-7-34 NMSA 1978. land itself, and thus the legal title which remains in the 
For grounds of forfeiture of grazing or agricultural state until final payment is made is the only inducement 

lands, see 19-7-35 NMSA 1978. 3 to purchaser to complete and fully execute the contract. 
For forfeiture procedure on violation of lease or other 1955-56 Op. Att'y Gen, No, 55-6130. 

written instrument, see 19-7-50 NMSA 1978. Complete performance of contract required. — 
For forfeiture of timberland purchase contract for fail- Where pursuant to Enabling Act, § 10, a tract of public 

ure to observe protective regulations, see 19-11-4 NMSA land was sold by purchase contract of 30-year term, and 

1978. various assignments and parceling thereof occurred, until 
For obligation of lessee or purchaser to destroy rodent payment in full for the tract was tendered, the state could 

pests, see 77-15-4 NMSA 1978. honor the assignment of the purchase contract and the as- 


signee of the vendee's interest in 10 parcels could have 
equitable title thereto, but even though said assignee had 
paid for its 10 parcels, it could not receive patents thereto 
until the contract was fully and completely performed 
as to the entire original acreage, 1957-58 Op. Att'y Gen. 
No. 58-206. 

Effect of partial assignee's default. — Where con- 


ANNOTATIONS 


Issuance of patent prior to completion of payments. 
— No specific authority is given the commissioner of public 
lands to issue a patent to a portion of a tract of land sold 
under contract when only that part covered by the patent 
has been paid for and the balance due under said contract 


has not been paid at the time the patent is issued. Zinn vu, tract purchaser of state lands had made assignments of 

Hampson, 1956-NMSC-088, 61 N.M. 407, 301 P2d 518. his interest to various parties, default of any assignee 

Eeatanive remedy, — The only remedy the state has could gravely prejudice the others' ultimate acquisition of 

where a contract purchaser defaults is cancellation of the earner al of this section. 1957-58 Op: Att'y Gen. 
* ) 


contract and retention on moneys paid in as liquidated 
damages. 1955-56 Op. Att'y Gen. No, 55-6130, 


19-7-20. [Assignment of contracts not in default; certified copy to be 
filed with commissioner. | 


Any purchaser of state lands under deferred payment contract, not in default as to any gosterrsing 
may assign all right, title and interest under any such contract; provided, certified copy of the as- 
signment shall be filed with the commissioner before same shall become effective. 


History: Laws 1912, ch. 82, § 61; Code 1915, § 5239; ANNOTATIONS 
C.S. 1929, § 132-164; 1941 Comp., § 8-821; 1953 Comp., : z : peetong sis 
§ 7-8-21, Parties to assignment dispute. — Commissioner of 
Bracketed material. — The bracketed material was public lands was not an indispensable party in dispute 
inserted by the compiler and is not part of the law. - between private parties concerning assignment of an in- 


terest in land purchased from the state under deferred 
payment contract. Ballard v. Echols, 1970-NMSC-066, 81 
N.M. 564, 469 P.2d 713. 
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Partial assignments, — The commissioner of public. 
lands may approve assignments of a portion of a pur- 
- chase contract, providing he safeguards the right of the 


state in the transaction. 1924 Op, Att'y Gen. Nos. 24-3762, 
24-3762-0A, 


19-7-21, [Townsite lands; subdivision.] 


Whenever any of the,state lands shall be valuable or desirable for. townsite purposes, the com- 
missioner may cause or permit the same to be subdivided into suitable tracts, or surveyed into 
lots and blocks, with the usual reservations for streets, alleys:and public purposes, and shall cause 
appraisement of such lands to be made and prescribe rules and'regulations for the use and oc- 
cupancy thereof, and may lease or sell such lots, blocks and subdivisions in accordance with law. 


History: Laws 1912, ch. 82, § 62; Code 1915, § 5240; 
C.S, 1929, § 132- 174; 1941 Comps, § 8-822; ress Comp., 
§ 7-8-22. - 

Bracketed material. — The bracketed rsiatarial was 
inserted by thecompiler.and:is not part of the law. » 

Cross references. — For > caeagaein of state lands, 
see 19-7-1 NMSA 1978. 


For false’ swearing in’ purchase or lease application or 
appraisement, see 19-7-7 NMSA 1978, «° 


ANNOTATIONS 


Procedure for leasing or selling state lands for 
townsite purposes is mandatory. 1931- 32 Op, Att'y 
Gen. No. 31-52. 


19-7-22.. [Cemetery or school site lands; subdivision and sale.] 


Should any state lands be valuable or desirable for cemetery or school site purposes, the com- 
missioner may subdivide and sell such lands for such purposes in accordance with law. 


History: Laws 1912) chi 82, §:63; Code 1915, § 5241; 
C.S. 1929, § 132-175; 1941 Comp., § 8-823}; 1958 Comp., 
§ 7-8-28.. 


Bracketed material. — The bracketed material was 
inserted by the: compiler and is not part of the law. 


19-7-23. [School section used for cemeteries; not to be sold.| 


Where a school section of the state or any part thereof has been used for cemeteries or cemetery 
purposes prior to January 6;'1912,; that part! of said section, not exceeding one hundred and sixty 
(160) acres may be set aside by the commissioner of public lands and forever reserved for such 
cemetery purposes and no sale thereof shall be made by the commissioner of public lands. 


History: Laws 1913, ch. 30, § 1; Code 1915, § 561; C.S, 
1929, § 20-102; 1941 Comp., § 8-824; 1953 Comp., § 7-8- 
24, 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


19- 7: 24. [Management of cemeteries on school sections; sale of te 


cemetery association. | 


Where a school section or any part thereof is used for cemetery purposes under the provisions of 
the preceding section [19-7-23 NMSA 1978], the management and control thereof is hereby given 
to the governing body ‘of the city, town or village now using the same for such purpose, but said 
governing body shall not be authorized to sell any portion of such lands, i for wegen wh lots or 
other purposes directly connected with cemetery purposes. ste Vil 

That sales of said lands for cemetery purposes shall be made by such governing body and the 
money received from the sale thereof shall-be converted into’a fund which shall be’ used only for 
the care and maintenance of said cemetery. Said cemetery may be managed and controlled by a 
cemetery association created or authorized by the governing body of such city, town or village. 


Bracketed material. — The bracketed material was 
inserted: by the compiler and-is not part of the law. 

Cross references, — For municipal cemeteries, see 3- 
40-1 to 3-40-9 NMSA 1978. 


History: Laws 1918, ch. 30, § 2; Code 1915, § 562; 
C.S. 1929, § 20-103; 1941 Comp., § 8-825; 1953 Comp., 
§ 7-8-25. 
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19-7-25. [Reservation from sale of saline, mineral and oil and gas lands; 
leasing authorized. | 


State saline lands and state lands known to contain valuable minerals, petroleum or natural 
gas in paying quantities, and sections of state lands adjoining lands upon which there are produc- 
ing mines, oil wells or gas wells, or which are known to contain valuable minerals, petroleum or 
natural gas in paying quantities, shall not be sold, but may be leased as provided in this chapter. 


History: Laws 1912, ch. 82, § 40a; Code 1915, § 5218; discovered in rock, in place, are "lands known to contain 
C.S. 1929, § 182-141; 1941 Comp., § 8-826; 1953 Comp., valuable minerals" within the meaning of this section. 
§ 7-8-26. State ex rel. Otto v. Field, 1925-NMSC-019, 31 N.M. 120, 

Bracketed material. — The bracketed material was 241 P. 1027. 
inserted by the compiler and is not part of the law. Construction of section. — The prohibition against 

Compiler’s notes. — The words "this chapter" appar- sale of mineral lands is a prohibition against sale of the 
ently refer to ch. 102 of the 1915 Code, §§ 5178 to 5290, the mineral'content, not the surface, and in this construction 
presently effective sections of which are compiled herein as § 10 of the Enabling Act is not offended. State ex rel. Otto 
19-1-1, 19-1-2, 19-1-4 to 19-1-6, 19-1-9 to 19-1-16, 19-1-21, 19- v. Field, 1925-NMSC-019, 31'N.M. 120, 241 P. 1027. » 

2-1, 19-5-3 to 19-5-10, 19-6-1 to 19-6-7, 19-7-1, 19-7-7, 19-7-8, Mineral rights to be leased. — Mineral content of 
19-7-11, 19-7-18, 19-7-19 to 19-7-22, 19-7-25, 19-7-27 to 19-7-. state lands is to be disposed of only on lease, from which 
30, 19-7-34, 19-7-86, 19-7-50 to 19-7-58, 19-7-57, 19-7-58, 19- state is to derive royalties. State ex rel. Otto v.. Field, 
7-64 to 19-7-67, 19-8-1 to 19-8-3, 19-8-10, 19-8-12, 19-8-13, 1925-NMSC-019, 31 N.M. 120, 241 P. 1027. 

19-9-1 to 19-9-8, 19-11-10 NMSA 1978. Severance of surface rights. — Commissioner of 

Cross references, — For leases of potassium lands, see . public lands may sever surface rights from mineral rights 
19-8-4 NMSA 1978 et seq. and reserve the one and sell the other. Terry v. Midwest 

For leases of saline lands, see 19-8-10, 19-8-11 NMSA Ref. Co., 64 F.2d 428 (10th Cir), cert. denied, 290 U.S. 660, 
1978. 54 S.Ct. 74, 78 L. Ed. 571 (1933); State ex rel. Otto v. Field, 

For leases of coal lands, see 19-9-9 NMSA 1978 et. seq. 1925-NMSG-019, 31 N.M. 120, 241 P. 1027. 

For leases of oil and gas lands, see 19-10-1 NMSA 1978 Reservation of minerals to fund or institution. — 
et seq. The commissioner of public lands has the power to reserve 

For issuance of limited patent with reservation of min- the minerals in the land to the fund or institution to which 
erals on lands sold on deferred payments with reservation the land belongs, when making sale thereof. State ex rel. 
of minerals or classified as mineral lands prior to full pay- Otto v. Field, 1925-NMSC-019, 31 N.M. 120, 241 P. 1027. 
ment or issuance of patent, see 19-10-27 NMSA 1978. Sale of lands preserving mineral content. — The 

For reservation of geothermal resources in leases, deeds commissioner of public lands, in his discretion, may under 
or sales contracts of state lands, see 19-13-16 NMSA 1978. federal Enabling Act sell lands upon which are producing 

For reservation of mineral purchase rights on state oil wells, provided their mineral content is not included. 
lands leased or conveyed, see 19-14-1 to 19-14-83 NMSA 1931-32 Op. Att'y Gen, No. 31-31. 


1978, Am. Jur, 2d, A.L.R. and C.J.S. bidet hddb i 73A 
ANNOTATIONS C.J:S. Public asi § 197, 


"Lands known to contain valuable minerals". 
— Lands upon which metals or minerals have been 


19-7-26. State irrigable lands; sale; conveyance to United States. 


No lands belonging to the state, within the areas to be irrigated from works constructed or con- 
trolled by the United States, or its duly authorized agencies, shall hereafter be sold except in con- 
formity with the classification of farm units by the United States, and the title to such lands shall 
not pass from the state until the applicant therefor shall have fully complied with the provisions 
of the laws of the United States and the regulations thereunder concerning the acquisition of the 
right to use water from such works and shall produce the evidence thereof duly issued. After the, 
withdrawal of lands by the United States for any irrigation project, no application for the purchase 
of state lands within the limits of such withdrawal shall be accepted, except upon the conditions 
prescribed in this section. Any state lands needed by the United States for irrigation works shall 
be conveyed to the United States in consideration of the conveying by the United States, from its 
public lands or domain, lands of equal quality or value. 


History: Laws 1907, ch. 49, § 55; Code 1915, § 5713; ) ANNOTATIONS 


C.S. 1929, § 151-166; Laws 1941, ch. 126, § 22; 1941 
Comp., § 8-827; 1953 Comp., § 7-8-27. Am. Jur. 2d, A.L.R. and C.J.S. references. — 73A 
Cross references, — For relinquishment to United C.J.8. Public Lands § 181. 


States of lands needed for irrigation works and selection 
of other lands in lieu thereof, see §§ 10, 11 of the er pees 
Act, Pamphlet 3, Volume 1 NMSA 1978. 
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19-7-27. [Lands subject to lease. ] 


All lands owned by the state, of New Mexico shall be subject to lease as provided by law; pro- 
vided, however, that the commissioner of public lands must give first preference in all cases to 
any department of the state which has been authorized by the legislature to acquire lands for the 
purpose of erecting thereon buildings for state use. 


History: Laws 1912, ch. 82, § 12; Code 1915, § 5189; 
C.S. 1929, § 132-112; 1941 Comp., § 8-828; Laws 1951, 
ch. 108, § 1; 1953 Comp. +» § 7-8-28, 


Brapketed material. — The bracketed aecicubidl Bod 


inserted by the compiler and is not part of the law. 

Cross references. — For right of existing grazing les- 
see to meet higher rental offer of new applicant for rere 
see 19-7-49 NMSA 1978. 

For preference to occupants of lands acquired by tak 
and to persons domiciled or paying taxes therein, see 19- 
7-538 NMSA 1978. 

For lease preference rights of municipality, county or 
school district, see 19-7-56 NMSA 1978. 


ANNOTATIONS 


Meaning of "owned". — The word "owned" applies 
to any lands in which the state has any right or interest, 
whether or not full title has been acquired. Makemson v. 
Dillon, 1918-NMSC-040, 24 N.M. 302, 171 P. 673. 

Townsite procedure mandatory. — Procedure for 
leasing or selling state lands for townsite purposes is 
mandatory. 1931-32 Op. Att'y Gen. No. 31-52. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 73A 
C.J.S. Public Lands § 197, 


19-7-28. [Grazing and agricultural leases; reservation of mineral 
deposits, products and easements. | 


In all leases of state lands for grazing or agricultural purposes there shall be inserted a clause 
reserving the right to execute leases for mining purposes thereon, or for the extraction of petro- 
leum, natural gas, salt or other deposit therefrom, and the right to sell or dispose of any other 
natural surface products of such lands other than grazing, agricultural or horticultural products; 
also a clause reserving the right to grant rights-of-way and easements for any of the purposes 


mentioned in Section 19-7-57 NMSA 1978. 


History: Laws 1912, ch. 82, '§ 55; Code 1915, § 5233; 
C.S. 1929, § 182-156; 1941 Comp., § 8-829; 1953 Comp., 
§ 7-8-29. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For issuance of limited patent 
with reservation of minerals on lands sold on deferred 
payments with reservation of minerals or classified as 
mineral lands prior to full payment or issuance of patent, 
see 19-10-27 NMSA 1978. 

For reservation of geothermal resources in leases, deeds 
or sales contracts of state lands, see 19-13-16 NMSA 1978. 

For reservation of mineral purchase rights on state 
lands leased or conveyed, see 19-14-1 to 19-14-83 NMSA 
1978. 


ANNOTATIONS 


Reservations of minerals. — Commissioner of pub- 
lic lands could make a reservation of minerals in con- 
tract for sale of agricultural or grazing lands sought to 
be purchased, and in which it was not then known that 
any mineral products existed. State ex rel. Otto v. Field, 
1925-NMSC-019, 31 N.M.120, 241 P, 1027. 

Reservations of rights-of-way. — Grazing leases are 
held subject to the reservation or exception of the state to 
grant rights-of-way for purposes and upon terms set forth 
in statutes, Lea Cnty. Water Co. v. Reeves, 1939-NMSC-020, 


43 N.M, 221, 89 P.2d 607, explained in Application of Das- 
burg, 1941-NMSC-024, 45 N.M. 184, 113 P.2d 569. 

Reservations of rights-of-way for pipeline. — Res- 
ervation of right-of-way for pipeline over state lands was 
held part of lease of grazing lands at time of its execution. 
Lea Cnty. Water Co, v. Reeves, 1939-NMSC-020, 43 N.M. 
221, 89 P.2d 607, explained in Application of Dasburg, 
1941-NMSC-024, 45 N.M. 184, 113 P.2d 569. 

Liability for damages to grazing lessees. — Persons 
performing seismographic work upon state land with con- 
sent of mineral lease holders and commissioner of public 
land are liable for damages caused to holders of grazing 
leases on the land, since under § 11 of form lease found 
at 19-10-4.1 NMSA 1978, mineral lease holder would be 
liable for such damages, Tidewater Associated Oil Co. v. 
Shipp, 1954-NMSC-129, 59 N.M. 37, 278 P.2d 571. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Oil 
and gas as "minerals" within deed, lease or license, 37 
A.L.R.2d 1440. 

Easement: effect, as between lessor and lessee, of pro- 
vision in mineral lease purporting to except or reserve 
a previously granted right-of-way or other easement 
through, over or upon the premises, 49 A.L.R.2d 1191. 

"Mine" as used in written instrument, 92 A.L.R.2d 868, 

Clay, sand or gravel as "minerals" within deed, lease or 
license, 95 A.L.R.2d 843. 


19-7-29. [Grazing leases; rental rates; annual rental; appraisal of land.] 


The commissioner of public lands of the state of New Mexico shall determine the annual 
rental to be charged for grazing lands belonging to the state, and such rentals shall be based 
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upon the classification and valuation herein provided for and upon the appraisal required by 
the act of congress granting the lands to the state. The commissioner shall, as soon as practi- 
cable, classify and determine the value ofall grazing lands belonging to the state, and in such 
determination, shall take into consideration the carrying capacity of such lands; that is, the 
number of livestock such lands' will reasonably carry per annum without injury to such lands. 
In determining such carrying capacity, the commissioner may take into consideration the de- 
termination by the grazing service of the bureau of land management, by the soil conservation 
service, by the forest service or by any other federal agency, of the carrying capacity of similar 
lands, and may also take into consideration the carrying capacity of.similar patented lands 
as determined by the New Mexico state tax commission [property tax division of the taxation 
and revenue department] or other taxing authorities. In determining such capacity, five sheep 
shall be considered the equivalent of one:cow, and the commissioner may determine such car- 
rying capacity by counties or some natural division instead of by individual sections or leases. 
All appraisals of state grazing land hereafter made shall set out the opinion of the appraiser 
as to the average carrying capacity of the land appraised. The commissioner shall at all times 
take into consideration economic conditions in arriving at the value of grazing lands for leas- 
ing purposes, and shall have the power, in renewing any lease, to reduce the minimum rentals 
hereinafter set out by not more than thirty-three and one-third percent, if severe drouth or 
economic conditions, in his judgment, require such reduction. All leases for grazing purposes 
entered into for any period beginning after the effective date of this act [section] shall carry a 
minimum annual rental per acre as follows? 


Number of cows the land will 


carry per section Annual rental 
5 head and less in ty | 3.cents per acre 
6 head 4 cents per acre 
7 head 5 cents per acre 
8 head ; if ) ». «6 cents per acre 
9 head i 7 cents per acre 
10 head . : | 8 cents per acre 
11 head , 9 cents per acre 
12 head : 10 cents per acre 
13 head | | | ‘11 cents per acre 
14 head .. 12 cents per acre 
15 head - 13 cents per ‘acre 
16 head . 14 cents per acre 
17 head i 15 cents per acre, 
18 head 16 cents per acre 
19 head oJ 17 cents per acre ' 
20 head inc | 18 cents per acre 
21 head chy 19 cents per acre 
22 head ik % 20 cents per acre 
23 head velit: af 21 cents per acre | 
24 head and over 1 Gi WO | 22 cents per acre 


Any state grazing leases which, at the time of the passage and approval of this act [section], are 
subject to any civil action by the government of the United States or are subject to any supplemen- 
tal agreement with the United States government in any land acquisition program by the United 
States in the establishment of military reservations within this state, shall not be subject to the 
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minimum rates established by this act [section], batt shall be at the rate established and ordered 
by the commissioner of public lands. 


History: Laws 1912, ch. 82, § 13; Code 1915, § 5190; Cross references. — For appraisement of state land 


Laws 1915, ch. 73, § 2; 1921, ch. 14, § 1; C.S. 1929, § by lease applicants, see 19-7-1 NMSA 1978. 
132-113; 1941 Comp., § 8-830; Laws 1951, ch. 123, § [1]; For false swearing in purchase or lease application or 
1953 Comp., § 7-8-30; Laws 1961, ch. 38, § 1. appraisement, see 19-7-7 NMSA 1978, 

Bracketed material. — The bracketed material was For requirement of appraisal of all grant lands prior to 
inserted by the compiler and is not part of the law. disposal thereof, see § 10 of the Enabling Act, Pamphlet 3, 


Section 72-6-1, 1953 Comp., providing for a state tax Volume 1 NMSA 1978. 
commission, was repealed by Laws 1970, ch. 31, § 22. 


Laws 1970, ch. 31, §§ 21 and 22, compiled as 72-25-20, 72- ANNOTATIONS 
25-21, 1953 Comp., establishing the property appraisal Hantal fate, — Under thie section 

a prior to the 1915 
department, were, repealed by Laws 1974, ch. 92, § 34 - amendment, the appraised value of lands could be less 
(amending Laws 1973, ch. 258, § 156), effective January 1, ,than the $5.00 per acre fixed by the Enabling Act, and 
1975. Laws 1973, ch. 258 and Laws 1974, ch. 92, dealt leasing by the commissioner at five cents an acre was not 
with the Ne Oe ee i eee meget was error. Makemson v. Dillon, 1918-NMSC-040, 24 N.M. 302, 
given authority tor valuation o prope y ior tax purposes, 171 P. 673 (decided under prior law). 
Laws 1977, ch. 249, § 45, compiled as 7-2-2 NMSA 1978, Classification to establish rental. — Under this sec- 


abolished the property tax department. The taxation and 
revenue department, consisting of several divisions, in- state could all be put in one classification by the land com- 
cluding a property tax division, was established by, Laws missioner and the minimum rental charged. 1923-24 Op. 
1977, ch. 249, § 4, compiled as 9-11-4 NMSA 1978. Att'y Gen. No. 23-3730 (rendered under prior law). 


tion, prior to its 1951 amendment, the grazing lands of the 


19-7-30. Grazing or agricultural leases; maximum term; method of 
payment. 


All leases for grazing or agricultural purposes shall be for a term of not exceeding five years 
except as provided in this chapter. All rents are payable cash in advance or, if the lessee so elects, 
may be divided into five equal annual payments as follows: one-fifth in advance, the remainder to 
be evidenced by four equal joint and several promissory notes of even date with the lease, signed 
by the lessee and by two:other persons satisfactory to the commissioner, due in one, two, three and 
four years respectively, but the commissioner may by regulation provide for waiving the promis- 
sory note requirement and may also by regulation provide for acceptance of a surety bond in lieu 
of promissory notes. All leases shall terminate on the thirtieth of September. 


History: Laws, 1912, ch, 82, § 14; Code 1915, § 5191; Lease relinquishment and consolidation. — Allow- 


C.S. 1929, § 182-114; 1941 Comp. e § 8-831; 1953 Comp., ing relinquishment of a lessee's several existing leases on 
§ 7-8-31; Laws 1971, ch. 90, § 1. * grazing or agricultural lands subject to the Enabling Act 

Cross references. — For bidding requirements for and permitting application for a new consolidated lease, 
leases of greater than five years' duration, see § 10 of the ,, with.the net result being a lease of more than five years’ 
Enabling Act, Pamphlet 3, Volume 1 NMSA 1978. , duration without the opportunity for competitive bidding 


or adverse applications as provided by law is beyond the 
ANNOTATIONS discretion of the commissioner of public lands.:1969 Op. 


Renewal of lease. — C.S. 1929, § 132-120, which gave Att'y Gen. No. 69-67. 


to good-faith lessee of state lands preferred right to renew Law reviews. The For comment, "Grazing Rights: Time 
lease, applied to leases under this section, State ex rel. for a New Outlook," see 32 Nat. Resources J. 623 (1992). 


McElroy v. Vesely, 1935-NMSC-096, 40 N.M. 19, 52 P.2d Am. Jur, 2d, A.L.R. and C.J.S. references. — Agri- 
1090, explained in Ellison v. Ellison, 1944-NMSC-012, 48 cultural leases, construction and effect of statutes limiting 
NM. 80, 146 P.2d 173. duration of, 17 A.L.R.2d 566. ; 


19-7-31. [Power of cominiissioner to reject grazing lease application by a 
previous lessee when land is located within Taylor grazing 
allotment of another.] 


At the expiration of any lease issued for grazing purposes only, the commissioner of public lands 
in his discretion and after investigation of facts may withhold approval of application to lease any 
land filed by a previous lessee, which land is located within the duly permitted individual Taylor 
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grazing allotment of another where the land is not being used by prior lessee; provided, however, 
the holder of such grazing allotment has made timely and proper application to lease such land: 


History: 1941 Comp., § 8-83la, enacted by Laws Compiler's notes. — The "Taylor grazing allotment" 
1947, ch. 177, § 1; 1953 Comp., § 7-8-32. apparently refers to permits under the Taylor Grazing 
Bracketed material. — The bracketed material was Act, 43-U.S.C. § 815 et'seq. 
inserted by the compiler and is not part of the law. e 


19-7-32. fortes and unleased land within Taylor grazing allotment, of 
another. ] 


The commissioner of public lands in his discretion and after investigation of the facts may with- 
hold approval of application to lease any land which at any time is open and. unleased for grazing 
purposes, whether now owned, or hereafter acquired, by the state'of New Mexico, which land is lo- 
cated within the duly permitted individual Taylor grazing allotment of another; provided, however, 
that the holder of such allotment permit, after reasonable notice, shall make application therefor. 


History: 1941 Comp., § 8-831b, enacted by Laws Compiler's notes. — The "Taylor grazing allotment" 


1947, ch. 177, § 2; 1953 Comp., § 7-8-33. apparently refers to permits under ‘the Taylor Grazing 
Bracketed material. — The bracketed material was Act, 48 U.S.C, § 315 et seq. 


inserted by the compiler and is not part of the law. 


19-7-33. [Right of relinquishment not restricted. |] 


Nothing herein [19-7-31 to 19- 7-33 NMSA 1978] shall be construed as restricting ais right of 
relinquishment. 


History: 1941 Comp., § 8-831c, enacted by Laws Bracketed material. — The bracketed material was 
1947, ch. 177, § 3; 1953 Comp., § 7-8-34. inserted by the compiler and is not part of the law. 


19-7-34. [Rent lien; attachment; forfeiture. | 


Rentals shall constitute a first lien on any and all improvements and crops upon the land leased, 
prior and superior to any other lien or encumbrance whatsoever whether created with or without 
notice of the lien for rental due or to become due. When any rental is due and unpaid the commis- 
sioner may forthwith attach, without attachment bond, all improvements and crops upon the land 
leased, or so much thereof as may be sufficient to pay such rental together with all costs necessar- 
ily incurred in the enforcement of such lien, and the enforcement of such lien shall work a forfei- 
ture of such lease, The failure of any lessee of state land to pay the rental therefor when due or to 
furnish additional security for any deferred payment, when required by the jeri apne shall be 
sufficient cause for declaring any such lease forfeited. 


History: Laws 1912, ch. 82, § 16; Code 1915, § 5193; For forfeiture of certain mineral leases for violation 


C.S. 1929, § 132-116; 1941 Comp., § 8-833; 1953 Comp., thereof, see 19-8-27 NMSA 1978. 

§ 7-8-36. For forfeiture on failure to comply with coal lease, see 
Bracketed material. — The bracketed material was 19-9-13 NMSA 1978. 

inserted by the compiler and is not part of the law. For cancellation of, oil and gas lease, see. 19-10-20 NMSA 
Cross references. — For forfeiture on failure to com- 1978: 

ply with contract of purchase, see 19-7-19 NMSA 1978. For forfeiture of timberlands purchase contract for failure 
For forfeiture of agricultural or grazing leases, see 19-7- to observe protective regulations, see 19-11-4 NMSA 1978. 

35 NMSA 1978. For forfeiture of lease under Geothermal Resources Act, 
For forfeiture procedure on violation of lease or other see e 19- Ho 23 NMSA 1978. 

written instrument, see 19-7-50 NMSA 1978. 
For forfeiture for defrauding state of royalties, see 19- ANNOTATIONS" 


8-1 NMSA 1978, 
For forfeiture on failure to develop and operate mineral 
lands in workmanlike manner, see 19-8-18 NMSA 1978. 


Options on default. — Where the lessee of a grazing 
lease of public lands had defaulted on payments of notes, 
the commissioner had the option to look to lessee and 
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endorsers for payment, and to the security of the lien on Tenant's right to lien, in absence of agreement therefor, 
improvements, or cancel the lease. An acceleration clause for improvements made on leased premises, 25 A.L.R.2d 
in the lease is within the power of the commissioner to 885. 

insert. Raynolds v. Hinkle, 1933.NMSC:060; 37. N.M. 493, Compensation for improvements: made or sildoed on 


24 P.2d 738. premises of another by mistake, 57 A.L.R.2d 263. 
Am. Jur, 2d, A.L.R. and Cu, S. references. — Subro- ; 

gation of lepsedi in respect of liens superior to his lease, 1 

A.L.R.2d 286. . 


19-7-35. [Cancellation or forfeiture of texicuieunal or rian leases’ 
restricted; sale of leased land. ]is 


That no lease = state lands for agricultural or grazing purposes shall be caveesled or forfeited by 
the commissioner of public lands, before the expiration of the full term thereof, without the written 
consent of the lessee, except for fraud, collusion, mutual mistake or default. of the lessee, and the 
right to cancel or forfeit such lease without cause, based on any agreement or consent contained 
in such lease is hereby waived. All sales of state lands embraced within such lease shall be made 
subject to all the terms and provisions thereof, except the right of the lessee to a renewal at the, 
end of the term. Provided that nothing in this act [section] shall prevent the commissioner from 
granting right-of-way [rights-of-way] and easements over, across or upon the land embraced in the 
lease for public highways, railroads, tramways, telegraph, telephone and power lines, irrigation 
works, mining, logging and business leases. 


History: Laws 1935, ch. 130, § 1; 1941 Comp., § 8- For forfeiture on failure to comply with coal lease, see 
834; 1953 Comp,, § 7- 8.37, 19-9-13 NMSA 1978. 
Bracketed material. — The bracketed material was For cancellation of oil and gas lease, see 19-10-20 NMSA 
inserted by the compiler and is not part of the law. 1978. 
Cross references. — For forfeiture of contract for fail- For forfeiture of timberlands purchase contract on fail- 
ure to comply therewith, see 19-7-19 NMSA 1978. ure to observe protective regulations, see 19-11-4 NMSA 
For forfeiture of lease for failure to pay rent, see 19-7-34 / 1978. 
NMSA.1978.__. For forfeiture of lease under Geothermal Resources Act, 
For forfeiture procedure on 1 violation of lease or other see 19-13-23 NMSA 1978. 
written instrument, see 19-7-50 NMSA 1978. : 
For forfeiture for defrauding state of royalties, see 19- ANNOTATIONS 
8-1 NMSA 1978. Consent to sale. — Where the lessee of state lands 
For forfeiture on failure to develop and_.operate mineral makes application for a sale of the land_under lease, his 
lands in workmanlike manner, see 19-8-13 NMSA 1978. application constitutes a consent to a sale to another 
For forfeiture of certain mineral leases for violation party in event he is outbid at the sale held pursuant to his 
thereof, see 19-8-27 NMSA 1978. application therefor. 1949-50 Op. Att'y Gen. No. 49-5186. 


y 


19-7-36. [Assignment or relinquishment of lease; consent of 
commissioner required. | 


With the consent of the commissioner any lessee may assign all his right, title and interest in 
his lease, or relinquish the same to the state, whereupon his lease shall be canceled. Any assign- 
ment or relinquishment without the written consent of the commissioner shall be null and void. 


History: Laws 1912, ch. 82, § 19; Code 1915, § 5196; , ANNOTATIONS 
Laws 1915, ch. 73, § 3; C.S. 1929, § 132-119; 1941 
Comp., § 8-835; 1953 Comp., § 7-8-38. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For assignment of purchase con- 


Assignment of lease without approval of commis- 
sioner is void. Scharbauer v, Graham, 1988-NMSC-043, 
37 N.M. 449, 24 P.2d 288. 

Within discretion of commissioner, — One who 


traets. see 19-7-20 NMSA 1978 challenges discretion of commissioner in disapproving of 
For assignment Ai catnopal tease erento a oe NII CA. assignment of lease must show a clear right. Such dis- 
1978. ' cretion may not be disturbed or controlled by the courts 


‘d, FOR ' “410. except in a plain case of abuse, Raynolds v, Hinkle, 
ion, assignment of oil and gas lease, see 19-10-13 NMSA 1933-NMSC-060, 37 N.M. 493, 24 P.2d 738, 


For transferability of lease. under Geothermal Re- Lease as collateral security. — The owner and holder 
sources Act, see 19-13-21 NMSA 1978. of a state grazing lease may assign his interest therein 
' as’ collateral security, American Mortgage Co. v. White, 
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1930-NMSC-030, 34 N.M. 602, 287 P. 702, distinguished rights of the state, Burguete v. Del Curto, 1945-NMSC-025, 


in Arrow Gas Co. v. Lewis, 1962-NMSC-145, 71 N.M. 232, 49.N.M, 292, 163 P.2d 257, distinguished in Shelley v. Norris, 
377 P.2d 655. 1963-NMSC-193, 73 N.M. 148, 386 P.2d 243. 

Same not an encumbrance. — An assignment of a In absence of commissioner of public lands as a party to 
state grazing lease as collateral security is not in viola-. the suit, supreme court will not approve a decree to mod- 
tion of the provision of the Enabling Act prohibiting the ify a state land lease to show that a total stranger to the 
mortgage or encumbrance of state lands granted therein. original lease has a half interest therein. Burguete v. Del 
American Mortgage Co. v. White, 1930-NMSC-030, 34 Curto, 1945-NMSC-025, 49 N.M. 292, 163 P.2d 257, dis- 
N.M, 602, 287 P. 702. tinguished in Shelley v. Norris, 1963-NMSC-193, 73 N.M. 

Commissioner necessary party to suit. — To invoke 148, 386 P.2d 248. 
the equitable jurisdiction of the court in a suit affecting _, Relinquishment and consolidation: — Practice 
rights of the state in school lands, the commissioner of of allowing relinquishment of a lessee's several existing 
public lands is a necessary and indispensable party. Bur- ‘leases on grazing or agricultural lands subject to the En- 
guete v. Del Curto, 1945-NMSC-025, 49 N.M. 292, 163 P.2d abling Act and permitting application for a new consoli- 
257, distinguished in Shelley v, Norris, 1963-NMSC- 193, dated lease, with the net result being a lease of more than 
73 N.M. 148, 386 P.2d 243. five years' duration without the opportunity for competi- 

Suit to determine rights to the use of state school lands’ tive bidding or adverse applications as provided by law, is 
by one not a party to the lease and a stranger to the com- beyond the discretion of the commissioner of public lands. 
missioner, under an agreement to which the state was not 1969 Op. Att'y Gen. No. 69-67. 

a party, where commissioner was not a party to the suit and Am, Jur, 2d, A.L.R. and C.J.S. ‘references. — Liabil- 
suit did not grow out of a contest before the commissioner, ity of lessee who assigns lease for rent accruing subse- 


cannot be maintained since such an adjudication would affect quently to extension or renewal of term, 10 A.L.R.3d 818. 


19-7-37. Assignment of grazing or agricultural lease or purchase __ 
contract as collateral; approval of commissioner; effect. 


Any lease of state lands for grazing or agricultural purposes and any contract for the purchase of 
state lands may be assigned as collateral security, with the approval of the commissioner of public 
lands; and after such approval such assignment shall have the effect of giving the assignee a lien 
on any lease or purchase contract so assigned, or any renewal or renewals thereof by assignor and 
all rights of renewal of any such lease, together with the improvements thereon, to secure the in- 
debtedness specified in such assignment and any further advances or expenditures authorized to 
be made by the assignee by the terms of such assignment; and after any such assignment shall be 
approved by the commissioner of public lands, and while same is in force and effect as hereinafter 
provided, no relinquishment or assignment of a lease or transfer of a state purchase contract, or 
portions thereof, embraced in such assignment shall be accepted or approved for filing respectively 
by the commissioner of public lands, unless the holder of such collateral assignment shall release 
in writing any collateral assignment held by him covering such lease or contract being transferred, 
assigned or relinquished or, in case of assignment only, unless the assignee agrees in writing to 
assume or take the lease or contract subject to the rights of any collateral assignee. The prefer- 
ence right of renewal of any lease held under collateral assignment shall be vested in the holder of 
such assignment, subject only to the right of renewal of the lessee at the date of expiration of said 
lease, and to all the provisions of law now in effect or hereinafter enacted; provided, however, that 
any renewal lease issued to subsequent collateral assignees, under the preference right of renewal 
provided for herein, shall be subject to the rights of the holders of the prior assignments of record 
in the state land office. 


History: Laws 1933, ch. 126, § 1; 1937, ch. 51, § 1; therein as collateral security. American Mortgage Co. v. 
1939, ch. 48, § 1; 1953, ch. 69, § 3; 1941 Comp., § 8-836; White, 1930-NMSC-030, 34 N.M. 602, 287 P. 702, distin- 
1953 Comp., § 7-8-39; Laws 1971, ch. 94, § 1. guished in Arrow Gas Co. v. Lewis, 1962-NMSC-145, 71 

Cross references. — For sale of state lands under de- N.M. 282, 377 P.2d 655. 
ferred payment plan, see 19-7-9, 19-7-10 NMSA 1978. Assignment as collateral security. — It is not a vio- 

For exception of existing instruments from approval, re- lation of law to assign a grazing lease obtained from the 
quirement, see 19-7-45 NMSA 1978, state land commissioner, as collateral security, so as to 

For provision giving existing lessee preferential oppor- render the lease subject to cancellation. Lusk v. First Nat'l 
tunity to meet highest rental offered by other applicant, Bank, 1942-NMSC-056, 46 N.M. 445, 130 P:2d 1032; 
see 19-7-49 NMSA 1978. Foreclosure on contract assigned as collateral. 

— An assignment of a contract for the purchase of state 
ANNOTATIONS lands creates a lien on the contract itself rather than on 

Assignment as collateral security. — The owner and the land covered by the contract; thus, a creditor who fore- 

holder of a state grazing lease may assign his interest closes on a state land contract assigned as collateral for 
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a debt obtains only the right to a new purchase contract. grazing and agricultural leases, it does not follow that an 
U.S. v. Agri Servs., Inc., 81 F.3d 1002 (10th Cir. 1996). assignment which is not made in strict.compliance with 
Irregular assignment. — Though this act prescribes its terms is ‘subject to cancellation. Lusk v, First Nat'l 


the proper method and manner of making assignments of Bank, 1942-NMSC-056,'46 N.M. 445, 130 P.2d 1082. 


19-7-38. [Presenting assignment to commissioner; indexing; filing; 
public inspection. ] 


All such assignments shall be presented to the commissioner of public lands for his approval, 
and, after approval by the commissioner, shall be indexed in a book kept for that purpose and filed 
in a suitable place provided by the commissioner. The commissioner is authorized and directed 
to provide and install, as soon as possible after the passage of this act [19-7-37 to 19-7-45 NMSA 
1978], a full and complete system for the indexing and filing in his office of such assignments, as 
is necessary for carrying out the provisions of this act, and such indexes and files shall be open for 
inspection by the public during business hours of the office of the commissioner of public lands, 
under such reasonable rules and regulations as may be prescribed by the commissioner. 


‘History: Laws 1933, ch. 126, § 2; 1989, ch. 48, § 2; Bracketed material. — The bracketed material was 
1941. Comp., § 8-837; 1953 Comp., § 7-8-40. inserted by the compiler and is not part of the law. 


19-7-39. [Form of assignment; contents; dead wlsdpaianlt constructive 
notice; recording waived. | 


Such assignments shall be executed on forms to be prescribed by the commissioner of public 
lands, which forms shall specify the number of the lease or purchase contract assigned, the de- 
scription of the land embraced in such lease or purchase contract, the date of the expiration of 
the lease assigned, the name of the assignee and the amount of the indebtedness which the as- 
signment is given to secure, and may provide for further advances by the assignee up to a specific 
amount. Such assignments shall be acknowledged by the assignor in the manner provided by law 
for the acknowledgment of conveyances affecting real estate, and, when filed in the office of the 
commissioner of public lands and approved by him, shall be constructive notice to all persons of 
the contents of such assignments from the date of such approval, and it shall not be necessary to 
record such instruments in the county where the lands affected thereby are located. Provided, that 
when more than one lease or purchase contract is assigned to secure the same indebtedness, any 
and all such leases or purchase contracts shall be assigned by separate instrument. _ 


History: Laws 1983, ch. 126, § 3; 1935, ch. 47, § 1; For recording of instruments affecting real estate, and 
1937, ch. 51, § 2; 1941 Comp., § 8-838; 1953 Comp., § giving of constructive notice thereby generally, see 14-9-1, 
7-8-41. 14-9-2 NMSA 1978. 

Bracketed material. — The bracketed material was For recording of assignment made for benefit of credi- 


inserted by the compiler and is not part of the law. tors, see 56-9-10 NMSA 1978. 
Cross references. — For recording in commissioner's 
office of oil and gas leases, etc., see 19-10-31 NMSA 1978. 


19-7-40. [Assignments not filed and approved; effect.] 


Any such assignment not filed in the office of the commissioner of public lands a approved by 
him shall be void as to subsequent assignees, whether for collateral security or otherwise, and as 
to holders of subsequent relinquishments, without notice, as to judgment or attaching creditors; 
from the date of the entry of such judgment or levy of such attachment, as to trustees in bank- 
ruptcy, from the date of the adjudication in bankruptcy, as to receivers, from the date of filing of the 
order of appointment and as to assignees for the benefit of creditors, from the date of the recording 
of the assignment. 
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History: Laws 1933, ch. 126, § 4; 1941 Comps § 8- and remedies of which a judgment creditor may avail him- 
839; 1953 Comp., § 7-8-42. self. 1955-56 Op. Att'y Gen. No. 55-6337. » 

Bracketed material. — The bracketed material was Priorities. — This section establishes the respective 

inserted by the compiler and is not part. of the law.. t priorities of ordinary assignees and holders of relinquish- 

ments, on the one hand, and judgment creditors, attaching 

ANNOTATIONS creditors, trustees in bankruptcy, receivers and assignees 


for the benefit of creditors on the other. 1955-56 Op: Att'y 


Intent of legislature. — This section shows the clear * Gen. No. 55. 63 37. 


intent of the legislature that the property interest in a 
lease of state lands be subject to the ordinary processes 


19-7- 41. {Foreclésiire: of assignments; rights of purchaser. 


The ealbecotrial assignments of record in the state land office upon grazing leases may be Sore; 
closed in the manner provided. by law for the foreclosure of chattel mortgages, and the collateral 
assignments of record in the state land office upon state purchase contracts may be foreclosed 
in the manner, provided by law for the foreclosure of mortgages on real estate, and the pur- 
chaser at any sale under such foreclosure, if otherwise qualified to lease or purchase state land, 
as the case may be, on the filing with the commissioner of public lands of the transfer to him of 
any such lease or purchase contract, pursuant to any such foreclosureisale, and the payment of 
all delinquent 'payments on the lease or purchase contract so transferred, shall be entitled to 
a new lease or purchase contract on his compliance with all the conditions governing the lease 
or purchase. of state lands, now or hereafter provided by law, or by regulation of the commis- 
sioner of public lands; provided, however, that in the event the collateral assignment foreclosed 
was subject to or inferior to a prior assignment, a purchaser at such foreclosure sale shall take 
such new lease or, purchase contract subject to all prior assignments filed and approved in 
accordance. with this act [19-7-37 to 19-7-45 NMSA 1978]. Any purchaser at such foreclosure: 
sale shali also be entitled to the improvements on the lands covered by the lease or purchase 
contract purchased by him and to all rights of renewal of any such lease held by the original 
lessee; subject, however, to the rights of the holders of any. BEAOE assignments of record in the 
state land office. 


History: Laws 1938, ch. 126, § 6; 1937, ch, 51, § 3; forecloses on a state land contract assigned as. collat- 


1989, ch. 48, § 4; 1941 Comip. + § 8-841; 1953 Comp., § eral for a debt obtains only the right to a new purchase 
7-8-4383, ; contract. United States v. Agri Servs., Inc., 81 F.8d 1002 
Bracketed material. — The bracketed material was (10th Cir, 1996), 
inserted by the compiler and is not part of the law. Sale of lease, — Execution sale of the interest of a tate 
Cross references. — For provision giving existing see in state lands may be had, subject to approval by the 
lessee preferential opportunity to meet highest rental of- land commissioner of the purchaser as lessee, 1955-56 Op. 
fered by other applicant, see 19-7-49 NMSA 1978. Att'y Gen. No. 55-6337. 
For execution and foreclosure sale, see 39-5-1 NMSA Transfer to purchaser. — The transfer to purchaser 
1978 et seq, ' of the lease pursuant to an execution sale should be filed 
with the land commissioner and upon approval of pur- 
ANNOTATIONS ; chaser as a lessee, the commissioner should issue a new 
Foreclosure on contract assigned as collateral. lease to the purchaser at sale in the same manner as pro-, 
— An assignment of a contract for the purchase of state vided for a purchaser under foreclosure of assignments of 
lands creates a lien on the contract itself rather than on state-leased lands under this section, 1955-56 Op. Attly 
the land covered by the contract; thus, a creditor who Gen. No. 55-6337. 


19-7-42, [Release of assignments; recording. ] , 


Such assignments may be released by the execution by the assignee of a release in form to be 
prescribed by the commissioner, and any such release shall likewise be recorded in the books here- 
inabove prescribed. 


History: Laws 1933, ch, 126, §:7; 1941 Comp., § 8- Bracketed material, — The bracketed. material was 
842; 1953 Comp., § 7-8-44, inserted by the compiler and is not part of the law. 
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19-7-43. [Conditions for approval; right of cancellation reserved; ° 
preference of state liens.] 


No such assignment shall be approved by the commissioner of public lands until all delinquent 
payments on the lease or purchase contract so assigned have been paid; and nothing herein con- 
tained shall prevent. the commissioner of public, lands from canceling any lease or purchase con- 
tract so assigned because.of the failure to make any payments due thereon, or for any. noncom- 
pliance with the provisions of said, lease or purchase contract. None of the provisions of this act 
[19-7-37 to 19-7-45 NMSA 1978] shall be held to give any assignee or purchaser. any preference 
or priority over the lien or claim of the state on any lease or purchase contract so assigned, or the 
improvements thereon, as now or hereafter provided by law; and any such assignment and any 
rights acquired on any foreclosure thereof shall be subject to the lien and claim of the state on such 
lease or purchase contract and the improvements thereon. _ 


History: Laws 1933, ch. 126, § 8; 1937, ch. 51, § 4; 
1941 Comp., § 8-843; 1953 Comp., § 7-8-45. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law: 

-Cross references, — For forfeiture of purchase contract 
for failure to comply therewith, see 19-7-19 NMSA 1978. 


For state's first lien on improvements and crops on 
leased lands,'see 19-7-34 NMSA 1978. . 

For forfeiture of lease upon failure to pay rent, see 19-7- 
34, 19-7-35 NMSA 1978. 

For forfeiture procedure on violation of lease or other 


written instrument, see 19-7-50 NMSA 1978. 


19-7-44. [Rules and regulations; filing and recording fee.] 


The commissioner of public lands is authorized to make, publish and enforce all necessary and 
reasonable rules and regulations for carrying out the purposes and provisions of this act [19-7-37 
to 19-7-45 NMSA 1978], and shall collect a uniform fee of one dollar [($1.00)] for the filing and re- 
cording of any instrument under the provisions hereof, which fees shall be covered into the main- 


tenance fund of his office. 


History: Laws 1933, ch. 126, § 9; 1935, ch. 47, § 2; 
1941 Comp., § 8-844; 1953 Comp., § 7-8-46. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part.of the law. 

Cross references. — For state lands maintenance 
fund, see 19-1-11 NMSA 1978, 


ANN OTATIONS 


Discretion of commissioner limited. — While the 
commissioner of public lands ;has.a great deal of discre- 
tionary authority in managing the public lands of the 
state, his discretion is limited by express provisions in the 
law. 1969 Op, Att'y Gen, No, 69-67. 


no matter how valid or well-intentioned the underlying 
reason may be. 1969 Op, Att'y Gen. No. 69-67. 

Practice not authorized. — Practice of allowing re- 
linquishment of a lessee's existing leases on grazing or 
agricultural lands subject to the Enabling Act and appli- 
cation for a new consolidated lease, the net result being 
a lease of more than five years' duration without the op- 
portunity for competitive bidding or adverse applications 
as provided by law, is beyond the discretion of the commis- 
sioner of public lands, 1969 Op. Att'y Gen, No. 69-67. 

Rules have effect of law. — Rules promulgated by the 
commissioner under this section when authorized by law 
and not contrary to it have the effect of law. 1969 Op. Att'y 
Gen. No: 69-67. 


No rights in public lands may be given or acquired con- 
trary to law by circumvention, indirection or otherwise, 


19-7-45. [Construction of act; prior assignments and mortgages. ] 


This act [19-7-37 to 19-7-45 NMSA 1978] shall not be construed to affect any assignment, mort- 
gage or other instrument covering any purchase contract or lease of state lands for grazing or 
agricultural purposes or improvements thereon heretofore given for the purpose of securing any 
indebtedness and any such instrument or a certified copy thereof may be filed in the office of the 
commissioner of public lands and when so filed shall be constructive notice to all persons of the 
contents thereof and the lien created thereby may be foreclosed in accordance with the provisions 
of this act. Provided, however, the provisions of this act prescribing forms or requiring the ap- 
proval of assignments by the commissioner of public lands shall not apply to such instruments. 


Cross references. — For foreclosure of assignments, 


History: Laws 1933, ch. 126, § 10; 1987, ch. 51, § 5; 
' see 19-7-41 NMSA 1978. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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19-7-46 .PUBLIC LANDS 19-7-49 


19-7-46. [Satisfaction of debt for which assignment of grazing or — 
agricultural lease or purchase contracts given as security; 
filing of release.] 


When any lease debt or evidence of debt secured by an assignment for collateral security’ of 
grazing or agricultural leases of state lands or’ purchase contracts shall have been fully satisfied, 
it shall be the duty of the mortgagee, trustee or the assignee of such debt or evidence or [of] debt 
as the case may be to cause the full satisfaction thereof, to be entered of separ in the office of the 
state commissioner of public lands. 


History: 1941 Cain’ §.8-836b, enacted by Laws ANNOTATIONS 


1958, ch. 69, § 1; 1953 Comp., § 7-8-48. 
acy Am. Jur. 2d, A.L.R. and C.J.S. references. — 73A 
Bracketed material! The bracketed material was CJS. Public Tas ds §§ 186, 197. 


inserted by the compiler and is not part of the law, 


19-7-47. [Violation; penalty; civil liability. | 


Any person who shall be guilty of violating the preceding section [19-7-46 NMSA 1978], upon 
conviction before any justice of the peace [magistrate court] or district court having jurisdiction of 
the same shall be punished by a fine of not less than ten [dollars] ($10.00) nor more than twenty- 
five dollars ($25.00), and shall be liable in a civil action for all costs of clearing the title to said 
property including a reasonable attorney's fee. 


History: 1941 Comp., § 8-836c, enacted by Laws The office of justice of the peace was abolished by 35-1- 
1953, ch. 69, § 2; 1953 Comp., § 7-8-49, 38 NMSA 1978, and the jurisdiction, powers and duties 
Bracketed material. — The bracketed material was thereof transferred to the magistrate court. 


inserted by the compiler and is not part of the law, 


19-7-48. [Existing collateral assignments ratified; application of act 
thereto. | 


All existing collateral assignments heretofore filed and approved by the commissioner of public 
lands covering either state leases or state land purchase contracts are hereby ratified and the 
provisions of this act [19-7-37, 19-7-46 to 19-7-48 NMSA 1978] are hereby made applicable thereto. 


History: 1941 Comp., § 8-836a, enacted by Laws Bracketed material. — The bracketed material was 
1953, ch. 69, § 4; 1953 Comp., § 7-8-50. inserted by the compiler and is not part of the law. 


19-7-49. [New grazing lease; time for filing application; prior lessee 
preferred. | 


Every grazing lessee who desires a new lease on the same lands for a term not exceeding five 
years shall make and file with the commissioner his application for such new lease on or before 
August 1st next preceding the expiration of his existing lease; and any and all other applicants 
for a like lease on such land shall make and file with the commissioner their applications on or 
before September 1st next preceding the expiration date of such existing lease. If more than one 
such application to lease be filed as herein provided, one of which shall be that of the holder, of the 
existing lease, the commissioner shall lease such land to the bona fide applicant offering the high- 
est annual rental therefor, if to anyone; except that the commissioner, before so doing, if another 
bona fide applicant shall offer a higher rental than that offered by the holder of the existing lease, 
shall give written notice to the holder of the existing lease, immediately after September 1st next 
preceding the expiration of such lease, of the name and address of the applicant offering the high- 
est annual rental and the amount of such offer, and if the holder of the existing lease, on or before 
September 30th next ensuing, shall meet such offer and has, in good faith, complied with all the 
requirements of his existing lease, the lease shall be awarded to him, if to anyone. 
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19-7-50 


History: Laws 1937, ch. 42, § 2; 1941 Comp., § 8-846; 
1953 Comp., § 7-8-51. 9° | 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. « 

Cross references. — For preference in leasing ‘to de- 
partments of state for purpose of erecting state buildings, 
see 19-7-27 NMSA 1978. 

For preference to occupants of lands acquired by state, 
and to persons domiciled or paying taxes sigeasny see 19- 
7-53 NMSA 1978. 

For lease preference rights of egialiabel: tty county or 
school district, see 19-7-56 NMSA 1978. 


ANNOTATIONS 


Condemnation of leased lands. — Detindant les- 
sees, in a condemnation suit by the federal government, 
holding grazing leases of state-owned tracts, have com- 
pensable interests therein, for which they should receive, 
upon distribution of the proceedings, the condemnation 
award for the lands they have leased from the state; fur- 
thermore, the leases of the state-owned tracts executed or 
renewed by the state after July 1, 1970, created in the les- 
see a property compensable in these proceedings. United 
States v. 41,098.98 Acres of Land, 548 F.2d 911 (10th Cir. 
1977). 

In a condemnation suit brought by the United States 
against state grazing leasé held by appellées for a five- 
year term as provided in the New Mexico Enabling Act, 


and issued under statutory authority, with a preference. 


right for renewal under this section, which for all practi- 
cal purposes was an absolute right as against other appli- 
cants, the court approved a compensation formula includ- 
ing both the state-owned lands leased by the defendants 
as well as the fee lands of thé defendants as one owner- 
ship unit. United States v. 41,098. 98 Acres of Land, 548 
F.2d 911 (10th Cir. 1977), 

Effect of renewal on mortgage. — — As between mort- 
gagor and mortgagee, a renewal of a grazing lease was to 
be regarded as merely a continuation of the original lease, 
and the operation of this principle was not defeated by the 
fact that the lease assigned contained no covenant of re- 
newal. Scharbauer v. Graham, 1988-NMSC-048, 37 N.M. 
449, 24 P.2d 288 (case decided under former law). 


Effect of expiration during cancellation suit. —~ 


Mere fact that lease expired prior to decision in the dis- 
trict court did not render moot the question presented by 
a contest seeking cancellation of the lease by reason of a 
sublease in violation of its terms, because of the prefer- 
ence right of the holder of the old lease to a new lease. 
Lusk v. First Nat'l Bank, 1942-NMSC-056, 46 Ps M. 445, 
130 aa 1032, 


SALE AND LEASE OF LANDS 


19-7-50 


Right of renewal. — Preference right of renewal un- 
der former law referred to all leases issued by the pub- 
lic lands commissioner, including leases of five years and 
less which the commissioner could make without adver- 
tisement and sale at public auction; in case of conflicting 
rights, the preference was to the one holding the superior 
right in the judgment of the commissioner: State ex rel. 
McElroy v. Vesely, 1935-NMSC-096, 40 N.M. 19, 52 P.2d 
1090 (decided under prior law), 

Part of lease. — Former O,S, 1929, § 132-120, giving 
preference right of renewal, was a part ofa state land 
lease. State ex rel. McElroy v. Vesely, 19385-NMSC-096, 40 
N.M. 19,52 P.2d 1090 (decided under prior law). 

But not absolute, — Although former C.S, 1929, § 132- 
120 gave to good-faith lessee of state lands preferred right 
to renew lease, it was not the intent of the legislature to 
give an absolute right of renewal, which would run coun- 
ter to the Enabling Act. State ex rel: McElroy v. Vesely, 
1935-NMSC-096, 40 N.M. 19, 52 P.2d 1090, explained in 
Ellison v. Ellison, 1944-NMSO- 012, 48 NM. 80,146 P.2d 
173 (decided under prior law). 

Waiver of preference. — Decedent's ght to re- 
newal of lease of state lands passed to administrator, who 
waived such right when he refused to accept renewal, 
knowing that lease assignment had been fraudulently 
obtained. from decedent's heir; also, such refusal cut off 
the right of decedent's heirs to claim lease, either through 
preference or as beneficiaries under lease. Hart.v, Walker, 
1935-NMSC-089, 40 N.M. 1, 52 P.2d 123. 

Mandamus not available. — Under former law, the 
lessee's right of renewal did not justify mandamus against 
the public lands commissioner, which right had to origi- 
nate in the constitution or statutes; the Enabling Act, § 10, 
did not give the lessee absolute right, State ex rel. McElroy 
v, Vesely, 1935-NMSC-096, 40 N:M, 19, 52 P.2d.1090. .., 

Notice. — Those who may wish to apply and bid for a 
lease on lands covered by an expiring lease are deprived 
of "notice" inthe case of a consolidation of leases by relin- 
quishment and reissuance, 1969. Op. Att'y Gen. No, 69-67. 

The "notice" which is given is simply contained in the 
records of the land office showing that a five-year lease 
has been granted and, in the normal course, will expire 
under its terms at the end of that time. 1969 Op. Att'y 
Gen. No. 69-67. 

Law reviews. — For note, "Administration of Grazing 
Lands in New Mexico: A Breach of Trust," see 15 Nat. Re- 
sources J, 581 (1975), 

Am. Jur, 2d, A.L.R. and C.J,S, references, — 73A 
C.J.S. Public Lands § 197, 


19-7-50. [Violation of lease or instrument covering state lands; notice; 
forfeiture for noncompliance with demand. ] 


The violation of any of the terms, covenants or conditions of any lease or instrument in writing 
executed by the commissioner covering state lands, or the nonpayment by any lessee of such lands 
of rental when due, shall, at the option of the commissioner, work a forfeiture of any such lease 
or instrument in writing after thirty days' notice thereof to the lessee and the holders of any col- 
lateral assignments by registered mail, addressed to his.or their last known post-office address of 
record in the state land office; provided, if within said thirty days the lessee or the holders of any 


collateral assignments shall comply, eh the demand made in any such notice, cancellation shall 


not be made. 


History: Laws 1912, ch. 82, § 21; Code 1915, § 5198; 
Laws 1921, ch. 8, § 1; C.S. 1929, § 182-121; Laws 1939, 


e 


‘Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ch. 64, § 1; 1941 Comp., § 8-847; 1953 Comp., § 7-8-52. 
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Cross references. — For forfeiture for failure to com- Show cause notice inadequate. — Notice to show 
ply with purchase contract, see 19-7-19 NMSA 1978. cause why a lease should not be canceled was a notice 
For forfeiture of lease for failure to pay rent, see 19-7-34 of contest and not notice of forfeiture required by this 
NMSA 1978. section. Commissioner of Pub, Lands v. Van Bossa 
For grounds of forfeiture of agricultural or grazing 1947-NMSC-009, 51 .N.M. 108, 179 P.2d 528. 
lease, see 19-7-35 NMSA 1978. An offending lessee is entitled to a notice of a claimed 
For forfeiture for defrauding state of aehink thot see 19- violation of the terms of the lease, so he’ may meet the 
8-1 NMSA 1978. demand to cease within 30 days in which case no cause 
For forfeiture on failure to develop and operate mineral exists for cancellation, and where his only warning was an 
lands in workmanlike manner, see 19-8-13 NMSA 1978. order to show cause why his lease should not be canceled, 
For forfeiture of certain mineral leases for violation the notice was inadequate to permit cancellation. Com- 
thereof, see 19-8-27 NMSA 1978. missioner of Pub. Lands v. Van Bruggen, 1947-NMSC-009, 
For forfeiture on failure to comply with coal lease, see 51N.M. 108, 179 P.2d 528, 
19-9-138 NMSA 1978. Options of commissioner upon default. — Where 
For cancellation of oil and gas lease, see 19-10-20 NMSA lessee had defaulted on payment of. notes, commissioner 
1978, had option to look to lessee and endorsers for payment, 
For forfeiture of timberlands purchase contract for fail- and to the security of the lien on improvements, or cancel 
ure to observe protective regulations, see 19-11-4 NMSA the lease. Commissioner may insert acceleration clause in 
1978. lease. Raynolds v, Hinkle, 1938-NMSC-060, 37 N.M. 493, 
For forfeiture of lease under Geothermal Baisexces Act, 24 P.2d 738. nf 
see 19-13-23 NMSA 1978. Grounds for transfer to creditor. — A creditor 
ANNOTATIONS of a lessee of state lands demanding transfer to him of 


the rights of such lessee in default of payment of rent- 

Constitutionality. — This section does not violate als must. show that lessee's default has become fixed as 
N.M; Const., art. TV, § 32, or art. XIII, §°2, as there is no provided in this section. American Mortg. Co. v. White, 
obligation or liability of the purchaser owed to the state. 1930-NMSC-030, 34 N.M. 602, 287 P. 702, distinguished 
Although the state agrees to sell the land, the purchaser in Arrow Gas Co. v. Lewis, 1962-NMSC-145, 71 N.M. 282, 


does not expressly agree to buy it, but rather, he agrees 377 P.2d 655. i } ich aA 

Einar te revceete promptly and to pay the eter ie Collateral security, — It is not a violation of law 
only remedy expressly reserved by the state for default is to assign a grazing lease obtained from the state land 
cancellation at option of commissioner, with retention of commissioner, as collateral security, so as to render the 
all payments of principal and interest, as liquidated'dam- lease subject to cancellation. Lusk v. First Natl Bank, 


ages. Vesely v. Ranch Realty Co., 1934-NMSC-067, 38 N.M. 1942-NMSC-056, 46 N.M. 445, 130 P.2d 1032. 

480. 35 P.2d 297. Grounds for cancellation. — Where grazing lease 
Notiea for benefit of lessee, 2. Inasmuch (as theS0 does not have clause providing for cancellation upon no- 

days' notice of cancellation of contract is for the benefit of tice, except for violation of the conditions, covenants and 

the party whose rights the commissioner proposes to ter- terms of the lease or nonpayment of rental when due, the 

minate, the succeeding commissioner cannot object to the COM SORE ih without authority to cancel. 1943-44 Op, 

lack of notice. Vesely v. Ranch Realty Co., 1934-NMSC-067, Attly Gen, No. 44-4539, 


38 N.M. 480, 35 P.2d 297, 


19-7-51. [Improvement on grazing or agricultural lease; restrictions.] 


Except by the express written consent of the commissioner, improvements upon leased state lands 
held under one lease shall be limited as follows: upon those leased for grazing purposes, fences only, 
at a cost not exceeding one hundred and fifty dollars ($150) per mile, and necessary corrals, at a cost 
not exceeding two hundred dollars ($200); upon those leased for agricultural purposes, fences at a 
cost not exceeding one hundred and fifty dollars ($150) per mile for exterior boundaries and seventy- 
five dollars ($75) per mile for inside cross-fences; barns, dwellings and all other buildings, at a total 
cost not exceeding six hundred dollars ($600); wells and irrigation systems at a total cost not exceed- 
ing one thousand dollars ($1,000); and for improvements to the land, such as orchards, plowed land, 
crops, etc., the amount allowed shall be only the amount added to the natural value of the land by 
such improvement, but in no case to exceed a total of ten dollars ($10.00) per acre for lands actually 
so improved. For the purposes of this chapter fences and growing crops shall be considered as mov- 
able improvements, and all other improvements as permanent improvements. | 


History: Laws 1912, ch. 82, § 22; Code 1915, § 5199; 19-1-16, 19-1-21, 19-2-1, 19-5-3 to 19-5-10, 19-6-1 to 19-6- 
C.S. 1929, § 132-122; 1941 Comp. « § 8-848; 1953 er <4 7, 19-7-1, 19-7-7, 19-7-8, 19-7-11, 19-7-13, 19-7-19 to 19-7- 
§ 7-8-53. 22, 19-7-25, 19-7-27 to 19-7-30, 19-7-34, 19-7-36, 19-7-50 

Bracketed material, — The bracketed material was to 19-7-53, 19-7-57, 19-7-58, 19-7-64 to 19-7-67, 19-8-1 to 
inserted by the compiler and is not part of the law. 19-8-3, 19- ‘8. 10, 19-8-12, 19-8-13, 19-9-1 to 19-9- , 19-11- 

Compiler’s notes. — The words "this chapter" ap- 10 NMSA 1978. 
parently refer to ch. 102 of the 1915 Code, §§ 5178 to Cross references. — For compensation of owner of im- 
5290, the presently effective sections of which are com- provements by purchaser or subsequent lessee, see 19-7- 
piled herein as 19-1-1, 19-1-2, 19-1-4 to 19-1-6, 19-1-9 to 14 to 19-7-18 NMSA 1978. ‘ 
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19-7-52 


ANNOTATIONS 


Law reviews. — For note, "Administration of Grazing 
Lands in New Mexico: A Breach of Trust," see 15 Nat. Re- 
sources J, 581 (1975). 


SALE AND LEASE OF LANDS 


19-7-54 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Im- 
plied duty of lessee to remove his property, debris, build- 
ings, improvements and the like, 23 A.L.R.2d 655. 

What constitutes improvements within provisions of 
lease permitting or prohibiting tenant's removal thereof 
at termination of lease, 30 A.L.R.3d 998. 


19-7-52, Excessive permanent improvements become part of realty. 


Twenty-five percent of all permanent improvements in excess of the amount specified in Sec- 
tion 19-7-51 NMSA 1978 shall be and remain a part of the real estate so offered for sale, except as 


provided in this and the preceding section. 


History: Laws 1913, ch. 29, § 3; Code 1915, § 5259; 
C.S. 1929, § 132-200; 1941 Comp., § 8-851; 1953 Comp., 
§ 7-8-56; Laws 1975, ch. 111,§2. 

Compiler's notes. — As enacted, this section ended 
"except as provided in this act," meaning Laws 1913, ch. 
29, §§ 1 to 3. This was changed in the 1915 Code to "ex- 
cept as provided in this and the preceding sections," ap- 
parently meaning 5257 to 5259, 1915 Code. Sections 5257 
and 5258, 1915 Code, were repealed by Laws 1963, ch. 
237, § 6. Laws 1975, ch. 111, § 2; amended this section, 
substituting "except as provided in this and the preced- 
ing section" for "except as provided in this and the preced- 
ing sections," among other changes. Section 7-8-53, 1953 
Comp., was the first section preceding this section in 1975 


that had not been repealed. It is compiled herein as 19-7- 


51 NMSA 1978, 


Cross references, — For compensation of owner of im- 
provements by purchaser or subsequent lessee, see 19-7- 
14 to 19-7-18 NMSA 1978. 


ANNOTATIONS 


Law reviews. — For note, "Administration of Grazing 
Lands in New Mexico: A Breach of Trust," see 15 Nat. Re- 
sources J, 581 (1975). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — What 
are improvements within lease provisions permitting or 
prohibiting tenant's removal thereof at termination of 
lease, 30 A.L.R.3d 998. 


19-7-53. [Preferences in leasing; occupants of land acquired by state; 
persons or firms domiciled or paying taxes in state. ] 


Any person, association of persons or corporation authorized to transact business in the state, 
occupying any lands the title to.which is acquired by the state by operation of law, shall have a 
preference right to lease same in accordance with the provisions of this chapter; provided applica- 
tion so to do is made within thirty days from and after the acquisition of such title. Persons, asso- 
ciations of persons or corporations having domicile or paying taxes in the state, applying to lease 
state lands, shall in all cases be given preference provided the rental or royalty offered to be paid 


be at least equal to that otherwise obtainable. 


History: Laws 1912, ch. 82, § 23; Code-1915, § 5200; 
C.S. 1929, § 132-123; 1941 Comp., § 8-852; 1953 Comp., 
§ 7-8-57. 


Bracketed material. — The bracketed material was . 


inserted by the compiler and is not part of the law. 
Compiler's notes. — The words "this chapter" appar- 
ently refer to ch.. 102 of the 1915 Code, §§ 5178 to 5290, the 
presently effective sections of which are compiled herein 
as 19-1-1, 19-1-2, 19-1-4 to 19-1-6, 19-1-9 to 19-1-16, 19-1- 
21, 19-2-1, 19-5-3 to 19-5-10, 19-6-1 to 19-6-7, 19-7-1, 19- 
7-7, 19-7-8, 19-7-11, 19-7-13, 19-7-19 to 19-7-22, 19-7-25, 
19-7-27 to 19-7-30, 19-7-34, 19-7-36, 19-7-50 to 19-7-53, 19- 
7-57, 19-7-58, 19-7-64 to 19-7-67, 19-8-1 to 19-8-3, 19-8-10, 
19-8-12, 19-8-13, 19-9-1 to 19-9-8, 19-11-10 NMSA 1978. 


Cross references. — For preference in leasing to de- 


partments of state for purpose of erecting state buildings, 


see 19-7-27 NMSA 1978. 

For right of existing grazing lessee to meet higher rental 
offer of new lease applicant, see 19-7-49 NMSA 1978. 

For lease preference rights:of municipality, county or 
school district, see 19-7-56 NMSA 1978. 


ANNOTATIONS 


Section has no reference to renewal leases. State 
ex rel. McElroy v. Vesely, 1935-NMSC-096, 40 N.M. 19, 52 
P.2d 1090. 


19-7-54, Municipalities leasing lands within five miles of limits; uses; 


term. 


Wherever any lands belonging to the state or under the supervision of the commissioner are sit- 
uate within five miles of any municipality and the municipality may have use for the state lands 
for airports, parks, swimming pools, fairgrounds, playgrounds, economic development or other mu- 
nicipal purposes, the municipality is authorized and empowered to lease the lands or so much 
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19-7-55 PUBLIC LANDS 19-7-57 
thereof as may be reasonably necessary for such purpose from the commissioner, and upon receipt 
of a request for such a lease, the commissioner is authorized and empowered to enter into.such a 


lease for a term not exceeding forty years upon such reasonable terms’and conditions as may be 


prescribed by the commissioner. 


History: Laws 1929, ch. 53, § 1; C.S. 1929,  § 132-601; 
1941 Comp., § 8-853; 1953 Comp., § 7-8-58; 2020, ch. 
21,§1. 

The 2020 amendment, effective July 1, 2020, provided 


that a municipality may lease certain state lands for pur-.. 


for certain leases of state land entered into between a mu- 
nicipality and the state; and added the new section head- 
ing, after ‘playgrounds’, added "economic development", 
and after "not pc a deleted se and added 
"forty". 


poses of economic development, and increased the term 


19-7-55. Counties and school districts leasing state lands; uses; term. 


A. Any county or school district within the state that may have use for any state lands for any 
purpose incidental to the powers of the county or school district shall have the right and power 
to lease the lands or so much thereof as may be reasonably necessary for such purpose from the 
commissioner, and upon receipt of a request for such a lease, the commissioner is authorized and 
empowered to enter into such a lease for a term not exceeding forty years upon such reasonable 
terms and conditions as may be prescribed by the commissioner, © 

B. In setting the terms and conditions of any lease to,a school district, the commissioner shall, 
upon the request of the governing body of the school district, provide that the rental costs for the 
lease be paid from the school district's share:of the current school fund established in Article 12, 
Section 4 of the constitution of New Mexico, or the common, school current fund created in <A 
tion 19-1-17 NMSA 1978. 

C. The necessary documentation to achieve this appropriation shall be submitted to the state 
treasurer by the commissioner. The appropriation made hereby is a continuing appropriation, © 


History: Laws 1929, ch. 53, § 2; C.S. 1929, § 182-602; 
1941 Comp., § 8-854; 1953 Comp., § 7-8-59; Laws 1985 
(1st S.S.), ch. 2, § 1; 2020, ch. 21, § 2. 

The 2020 amendment, affective July. 1, 2020, in- 
creased the term for certain leases of state land entered 
into between a county or school district and the state; 
added new subsection designations A through C, and in 
Subsection A, after "not exceeding", deleted “twenty-five” 
and added "forty". 


The 1985 amendment, effective August 16, 1985, 
added the second and third paragraphs and, in the first 
paragraph, deleted "of New Mexico" following "state" and 
substituted "the*county" for said county" and "the lands" 
for."suchlands".near-the beginning, deleted. "or purposes" / 
following "purpose" and substituted "the commissioner, 


‘and*the commissioner is authorized" for "the’ commis- 


sioner of public lands of the state of New Mexico, and said 
commissioner of public lands is hereby authorized" near 
the middle and deleted "of public lands" at the end. 


19-7-56. [Preference right of municipality, county, or school, districts 
payment for prior improvements.] — ! 


Any such municipality, county or school district, shall at all times have a preference right to. 
lease said state lands, and the commissioner of public lands shall prefer the application of said 
municipality, county or school district over any other application for lease upon the same land. 
Provided, nevertheless, that before any such lease is granted the lessee shall be required to pay 
the reasonable value of any improvements placed upon said state lands by a former lessee for the 


use of the owner of said improvements. 


History: Laws 1929, ch. 53, § 3; C.S. 1929, § 132-603; 
1941 Comp,, § 8-855; 1953 Comp., § 7-8-60. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Cross references. — For compensation of owner of im-) 


provements by purchaser or subsequent lessee, see 19-7- 
14 to 19-7-18 NMSA 1978. 


For preference in leasing to departments of state for pur- 
pose of erecting state buildings, see 19-7-27 NMSA 1978. 
For right of existing grazing lessee to meet higher rental 
offer of new lease applicant, see 19-7-49 NMSA 1978, | 
'. For preference to occupants of lands: acquired by state, 


~ and to persons domiciled or paying taxes therein, see 19- 


7-538 NMSA 1978. 


19-7-57.. Commissioner; powers; easements} rights of way. aioe! pear g 


~The commissioner may grant rights of way and easements over, upon or across state lands for 
public highways, railroads, tramways, telegraph, telephone and pare lines, irrigation works, 
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19-7-58 


SALE AND LEASE OF LANDS 


19-7-58 


mining, logging and other purposes: upon payment by the grantee of the price fixed by the com- 
missioner, which shall not be less than the. minimum price for the lands, used, as fixed by law. The 
commissioner may grant a right of way or easement over, upon or across state lands for oil; hazard- 
ous liquid and gas pipelines if the right-of-way grant or easement requires compliance with the 
Pipeline Safety Act, Section 70-3-11, et seq., NMSA 1978, and rules adopted pursuant to that act 
and provides for regulatory and agencies’ access to records of compliance. 


History: Laws 1912, ch, 82, § 53; Code 1915, § 5231; 
C.S. 1929, § 182-154; 1941 Comp., § 8-856; 1953 Comp., 
§ 7-8-61; 2001, ch. 298, § 1. 

Cross references. — For clause in grazing or agri- 
cultural lease reserving right to’ grant rights-of-way and 
easements for any of the purposes under this section, see 
19-7-28 NMSA 1978. 

For limitations on interference with roads or highways 
by PBT ee sei canyons, see 19-7-58° NMSA 
1978. 

For LSI e UE rial prdes over timbered and mountain 
lands, see 19-11-8 NMSA 1978. 

For power of commissioner to grant an easement or 
right-of-way upon state lands for oil, hazardous liquid or 
gas pipelines, see 70-3-11 NMSA 1978, 

The 2001 amendment, effective June 15, 2001, added 
the catchline and last sentence of the’section. 


ANNOTATIONS 


Incorporation into lease. — This section becomes 
part of leases of state land for grazing, and the lease is 
charged with easement and servitude reserved in state. 
Lea Cnty. Water Co, v. Reeves, 1939-NMSC-020, 43 N.M: 
221, 89 P.2d. 607, explained in Application of Dasburg, 
1941-NMSC-024, 45 N.M. 184, 113 P.2d 569. 

Lessee's rights limited. — The rights of a lessee of 
grazing lands from state is limited by the provision for 
reasonable enjoyment by the lessor: Lea Cnty. Water Co, v. 
Reeves, 1989-NMSC-020, 43 N,M. 221, 89 P.2d 607. 

Section applies to state lands sold under deferred 
payment plan. State ex rel. Otto v. Field, 1925-NMSC-019, 
31.N.M. 120, 241 P. 1027. 

State may sell lands subject to easements and 
rights-of-way. State ex rel. Otto v. Field, 1925-NMSC-019, 
31 N.M. 120, 241 P. 1027. 

Commissioner could charge state for highway 
rights-of-way or easements across lands which were 
granted and confirmed to New Mexico in trust for vari- 
ous state institutions and agencies by the Enabling Act 
when New Mexico was admitted to statehood and for sand 
and gravel removed from such lands for use solely in con- 
structing public highways across the trust lands. State ex 
rel, State Hwy, Comm'n v. Walker; 1956-NMSC-080, 61 
N.M. 874, 301 P.2d 317. 

The. general law that an agency of the state is, not to 
be charged for the use of state property unless specific 
provision be made therefor is. not applicable when dealing 
with lands granted in-trust by the United States, under 
restrictions so exact they permit no license of construction 
or liberties of inference. State ex rel, State Hwy. Comm'n v. 
Walker, 1956-NMSC-080, 61 N.M: 374, 301 P.2d 317., 

Damage liability. — Persons performing seismo- 
graphic work upon state land with consent of mineral 


lease holders and commissioner of public land are liable 
for damages caused to holders of grazing leases on the 
land, since, under § 11 of the form lease found at 19-10- 
4.1 NMSA 1978, mineral lease holder would be liable 
for such damages. Tidewater Associated Oil Co. v. Shipp, 
1954-NMSC-129, 59. N.M. 37, 278 P.2d 571. 

Repair to damaged road, — Condition in a right-of- 
way permit for construction of flood retarding structures, 
which provided that "in crossing any right-of-way for a 
highway" the grantee would exercise'due care so as not to 
interfere with same, speaks as of the time the crossing is 
made, not as of the time of grant; hence, grantee is respon- 
sible for reconstruction necessary to repair the county 
road, regardless of the fact that the road was constructed 
after the right-of-way was made specific by grant and filed 
for record, 1967-68 Op. Att'y Gen. No, 68-122. 

Reservation through sale notice. — The authority 
of the commissioner of public lands to grant a right-of-way 
easement, can be exercised through a reservation in the no- 
tice of public auction. 1967-68 Op, Att'y Gen. No. 68-122. 

Right-of-way for highway. — In his discretion, the 


‘state land commissioner may give the state highway de- 


partment. a right-of-way over state lands for highway pur- 
poses, 1931-32 Op. Att'y Gen, No. 31-64. 

Right-of-way granted without advertising. — 
Commissioner of public lands may grant in right-of-way of 
railroad company tract of land for stock pen, and execute 
deed without advertising.and offering same at public auc- 


* tion. 1931-32 Op. Att'y Gen. No. 31-244. 


' Easement taken without compensation. — Rights- 
of-way across state lands for highway purposes for such 
lands were impressed with that easement when granted 
to the state in 1910, confirmed by act of congress (U.S. Rev. 
Stat., § 2477; U.S: Comp. Stat. 1916, § 4419). Such ease- 
ment may be taken without compensation, 1921-22 Op. 
Att'y Gen. No. 22-3464. 

Grant to railroad within commissioner's discre- 
tion. — It is within the discretion of the commissioner of 
public lands whether to grant a right-of-way across state 
lands to a railroad. 1921-22 Op. Att'y Gen. No, 21-2957, 

Railroad rights-of-way. — The legislation on the 
subject of railroad rights-of-way over public lands having 
been uniform in provisions, the commissioner of public 
lands is authorized to grant a railroad right-of-way over 
public lands, under this section, although the railroad 
was incorporated under the 1905 act, 1914 Op. Att'y Gen, 
No. 14-1266. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 63A 
Am, Jur, 2d Public Lands § 117. 

Effect of provisions designating or referring to persons 
entitled to use right-of-way created by express grant, 20 
A.L.R.2d 796. 

73A CJ.S, Publie Lands § 180. 


19-7-58. [Rights-of-way; interference with roads or highways.] 


The location of any right-of-way through any canyon, pass or defile shall not cause the dis- 
use of any wagon [road] or other public highway now located therein, nor prevent the location 
through.the same of any such wagon road or highway, where such road or highway may be nec- 
essary for the public accommodation; and where any change in the location of such wagon road 
is necessary to permit the use of such right-of-way or easement, the user of such right-of-way or 
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easement, shall before entering upon the ground occupied by such wagon road, cause the same 
to be reconstructed at his own expense in the most favorable location; and in as pres a manner 
as the original road! | . 


History: Laws sau ch, nes § 54; Code 1915, § 5232; Cross references. — For authorization to commis- 


C.S. 1929, § 182-155; 1941 Comp., § 8-857; 1953 Comp., sioner to grant rights-of-way and easements, see 19-7-57 
§ 7-8-62. NMSA 1978. ~ 

Bracketed material. — The bracketed material was For reservation of roadway over timbered and mountain 
inserted by the compiler and is not part of the law. lands, see 19-11-8 NMSA 1978._ 


19-7-59. Repayment of money erroneously paid on lease or purchase 
contract after distribution. 


A. The duties, responsibilities and activities of the commissioner of public lands and lessees of 
state trust land and minerals set out in this section shall be performed in a timely manner. 

B. Money erroneously paid on account of a lease or sale of state lands, which money is not car- 
ried in a suspense fund but has been distributed to the proper income or permanent fund, shall be 
repaid in the manner prescribed in this section. 

C. Ifthe money erroneously paid was for royalty due under a ete" then, siBjott to a subse- 
quent audit by the commissioner of public lands or the commissioner's agent, the lessee may either 
request a refund or may recoup the money by deducting an equivalent amount from subsequent 
royalty payments due for the same lease and any other lease with the same trust beneficiary; pro- 
vided that if the amount erroneously paid pursuant to this subsection is greater than fifty thou- 
sand dollars ($50,000) for a lease, no deduction from subsequent payments shall be made without 
the prior approval of the commissioner of public lands; and, provided further that, no initial claim 
for recoupment shall be made after six years from the date on which the initial royalty obligation 
became due. 

D. Ifthe amount of money erroneously paid is less than ten thousand dollars ($10,000), then, 
after a claim for a refund has been filed pursuant to Section 19-7-60 NMSA 1978 and approved by 
the commissioner of public lands, no court action shall be necessary and a refund shall be made 
under Section 19-7-62 or 19-7-63 NMSA 1978. 

E. All other money erroneously paid shall be refunded pursuant to the provisions of Sec- 
tions 19-7-60 through 19-7-63 NMSA 1978. 


History: Laws 1931, ch. 99, § 1; 1941 Comp., § 8-858; Allegation and proof. — "Erroneous" payment must 
1953 Comp., § 7-8-63; Laws 1979, ch, 234, § 1; 1989, ch. be alleged and proved to authorize a recovery under this 
11, § 1; 1994, ch. 102, § 1; 2007, ch. 61, § 1. section. Staplin v. Vesely, 1987-NMSC-073, 41 N.M. 543, 

The 2007 amendment, effective July 1, 2007, added 42 P27} 

a new Subsection A to require the commissioner and les- Actual payment to commissioner required. — 
sees to perform acts in a timely manner; in Subsection C, Since the claimant had not actually paid money to the 
required commissioner approval of deductions if an er- commissioner, it did not have a valid claim for refund be- 
roneous royalty payment under a lease is greater than cause a payment attributed to the commissioner's benefit 
$50,000; limited actions for recoupment of erroneous roy- does not meet the requirements of this act. The act is clear 
alty payments to six years; and Subsection D, eliminated in requiring that an overpayment must be erroneously 
the necessity of court action to recover erroneous royalty made to the commissioner or to funds administered by the 
payments of less than $10,000. commissioner. In addition, the plain meaning of "refunds" 

The 1994 amendment, effective May 18, 1994, in- from a governmental entity is "money received by the gov- 
serted "and any other lease with the same trust benefi- ernment or its officers which, for any cause, are to be re- 
ciary" and substituted "erroneously paid pursuant to this funded or restored to the parties paying them." Anadarko 
subsection" for "to be recouped under this paragraph" in Petroleum Corp. v. Baca, 1994- NMSC- 019;°117 N. M. 167, 
Subsection B. 870 P.2d 129." 

The 1989 amendment, effective June 16, 1989, de- » Money voluntarily paid with knowledge of facts 
leted "to income fund" at the end of the catchline, desig- cannot be recovered. Staplin v. Vesely, 1937-NMSC-073, 
nated the formerly undesignated provisions as Subsection 41 N.M. 548, 72 P.2d 7. 
A and made minor stylistic changes therein, and added «©» © Advance payments. — Laws 1945, ch. 111 (19-10-3, 
Subsections B through D. former 19-10-10 NMSA 1978) does not provide for refund 

of moneys paid in advance and land commissioner could 
ANNOTATIONS not make such a refund in any event without a court or- 

Error of fact essential. — To authorize a refund un- der, 1947-48 Op. Att'y Gen. No. 47-5056. é 

der this section, there must be an error of fact. Staplinv, | Am. Jur. 2d, A.L.R. and C.J.S. references, — 73A 


Vesely,.1937-NMSC-073, 41.N:M. 543, 72 P.2d-7, . CJS. Public Lands § 186, 
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19-7-60. Claim for refund; contents; time limit; notice of erroneous 
payment; limitation of action. 


A person claiming a'refund under the provisions of Sections’ 19-7-59 through 19-7-63 NMSA 
1978 shall file with the commissioner of public lands a written claim for refund, stating the amount 
claimed to have been erroneously paid and the reasons why such payment was erroneously made. 
All claims for refund of money shall be filed within ninety days after notice. If an erroneous pay- 
ment of any money is discovered by the commissioner of public lands, notice of the discovery shall 
be given by the commissioner of public lands, as soon after the discovery as possible, by registered 
mail to the last recorded address of the person making the erroneous payment. A claim for a 
refund that is not filed with the commissioner of public lands within six years from the date the 
erroneous payment was made shall be forever barred; provided that if notice of an erroneous pay- 
ment is given less than ninety days before the end of the six-year limitation, the period of time to 
file a claim shall be extended beyond the six-year limitation for the himber of days necessary to 
provide ninety days to file the claim. 


History: Laws 1931, ch. 99, § 2; 1941 Comp., § 8-859; 


1958 Comp., § 7-8-64; Laws 1979, ch. 284, § 2; 2007, 
ch. 61, § 2. 

The 2007 amendment, effective July 1, 2007, barred 
claims for refund of erroneous payments after six years 
from the date of payment, but extends the time to file a 
claim after the six-year limitation period up to 90 days if 
a notice of erroneous payment is given less than 90 days 
before the end of the six-year limitation. 


ANNOTATIONS 


Limitations inapplicable. — The statute on limita- 
tion of actions has no application to proceedings under 
Laws 1931, ch. 99 (Sections 19-7-59 to 19-7-63 NMSA 
1978), and the commissioner of public lands should con- 
sider claims filed for refund of payments erroneously 
made regardless of time, 1931-32 Op. Att'y Gen, No. 32+ 
506. 


19-7-61. [Endorsement of claims; filing in district court of Santa Fe 
| county; notice to claimant; procedure; judgment; appeal; 
costs. ] 


Within sixty days after the filing of any application for refund, the commissioner of public lands 
shall investigate the facts and shall endorse thereon his approval or disapproval of said claim, in 
whole or in part, together with such other statement of facts as to him may seem advisable. The 
commissioner of public lands shall file each such claim, together with his endorsement as herein 
provided, in the district court of Santa Fe county, New Mexico. Such claim, when so filed, shall be 
considered as the institution of a proceeding for the determination of the validity of the claim for 
refund. by each such claimant against the commissioner of public lands of the state,of New Mexico. 
Upon the filing of any such claim in said district court, the commissioner of public lands*shall 
notify the claimant, by ordinary mail, at his post-office address shown in the claim for refund, 
of the fact of the filing of said claim in the district court, and shall at the same time transmit to 
such claimant a,copy of the endorsement of the commissioner on such claim. Within thirty days 
from the date of said notice, the claimant may file in the district court such additional statement 
of facts, under oath, relative to the validity of the claim for refund, as he may deem advisable, and 
shall serve a copy of any such statement so filed, on the commissioner of public lands. It shall be 
the duty of the district court of Santa Fe county to set a date for the hearing of all claims so filed 
and such hearing shall be governed by the Rules of Civil Procedure. The district court of Santa Fe 
county is hereby given jurisdiction to hear and determine all such claims for:refund, and it shall 
make such determination as speedily as possible and without the intervention of jury. Said court 
shall make findings of fact and conclusions of law and shall set out in its judgment the amount, or 
amounts, which the claimant.is entitled to have refunded to him; and the fund or funds to which 
the money ordered refunded was credited. 

Appeal from any final determination in such cases may bé baleen to the supreme court of the state, 
as in ordinary civil action, by either the claimant or the commissioner of public lands, within twenty 
days from the date of the entry of the judgment from which such appeal is taken. No costs or fees 
shall be required for the filing of such claims in the district court, the entry of judgment thereon, or 
for the filing of any appeal in the supreme court of the state. In no event shall any costs of any nature 
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be taxed against the commissioner of public lands. When any judgment entered hereunder shall be- 
come final, a certified copy thereof shall be filed with the commissioner of public lands. 


History: Laws 1931, ch. 99, § 3; 1941 Comp., § 8-860; Cross references. — For rules governing how and 
1953 Comp., § 7-8-65. ... when civil appeals may be taken, see Rules 12-201 to 12- 
Bracketed material. — The bracketed material was 203 NMRA. 
inserted by the compiler and is not part of the law. 


19-7-62. Annual appropriation for refunds; payment from state lands 
maintenance fund. | | 


There is appropriated annually out of the state lands maintenance fund created by Section 19-1- 
11 NMSA 1978 the sum of five hundred thousand dollars ($500,000) or such part thereof as may be 
necessary for the purpose of making refunds of payments determined in the manner provided by 
Sections 19-7-59 through 19-7-63 NMSA 1978 to have been erroneously collected; provided, how- 
ever, that any refund of money paid into any fund other than the state lands maintenance fund 
shall be made only out of that part of the state lands maintenance fund distributable to the fund 
into which such payment was erroneously made, under the provisions of Section 19-1-13 NMSA 
1978. 


History: Laws 1931, ch. 99, § 4;1941 Comp.,, § 8-861; The 2007 amendment, effective July 1, 2007, in- 
1953 Comp., § 7-8-66; Laws 1979, ch. 234, § 3; 2007, creased the annual appropriation for refunds from 
ch. 61, § 3. $200,000 to $500,000, 


19-7-63. Erroneous distribution to permanent fund. 


Refunds shall be made hereunder, of any money erroneously distributed to any permanent fund, 
only out of that part of the state lands maintenance fund distributable to that beneficiary into 
whose permanent fund the erroneous distribution was made. Provided, however, in the event the 
fund distributable to a beneficiary for the current fiscal year is insufficient to pay an approved 
refund, a temporary loan may be made to that beneficiary from that part of the maintenance fund 
as represents receipts for fees and copies. Such loans are repayable from distributable funds al- 
located to the penelicias nt for the following fiscal OAT, 


History: 1978 Comp., § 19- 7-63, enacted by Laws funds and the bar of claims for refund not filed within a 
1979, ch, 234, § 4. certain time, and enacted a new section. 

Repeals and reenactments. — Laws 1979, ch. 234, Cross references. — For time for filing claim for re- 
§ 4, repealed former 19-7-63 NMSA 1978, relating to the fund, see 19-7-60 NMSA 1978. 


prohibition of refunds of money distributed to permanent 


19-7-64. [Contesting rights’ to state’ lands: rules and regulations. | 


Any person, association of persons or corporation claiming any right, title, interest or, renee of 
claim, in or to any state lands, covered by any lease, contract, grant or any other instrument ex~ 
ecuted by the commissioner, shall have the right to initiate a contest before the commissioner who 
shall have the power to hear and determine same. The commissioner shall prescribe appropriate 
rules and regulations to govern the practice and procedure of such contests. 


History: Laws 1912, ch. 82, § 69; Code 1915, § 5247; ANNOTATIONS 


C.S. 1929, § 1382-181; 1941 Comp., § 8-863; 1953 Comp. 

§ 7.8-68. i P8 t By Application of section. — Where a controversy does 
Bracketed material. — The bracketed material was not involve the legality of a state lease, the eligibility of 

inserted by the compiler and is not part of the law.» the lessee thereunder, the matter of performance of the 
Cross references, — For contest of application for pat- lease, reservations, if any, in the lease, or a matter of 

ent to mine or mining claims, see 42-4-21 NMSA 1978. "public policy requiring passage thereon by the commis- 


sioner, of public lands, then a district court should have 
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jurisdiction to adjudicate the issues as between private Sovereign immunity. — Commissioner of public lands 
litigants, liberally allowing intervention by the commis- is not amenable to suit involving claims by private liti- 
sioner if any public land question is or could be involved gants, and may plead a sovereign's immunity from litiga- 
in the case. Swayze v. Bartlett, 1954- NMSC-019, 58 N.M. tion if he so desires. Swayze v. Bartlett, spo NMSC-019, 
504, 273 P.2d 367. 58 N.M. 504, 273 P.2d 367. 

Right of contest. — The legislature's provision of a Contest of lode location claim. — The accepting of 
right of contest provides not only an appropriate forum, lode mining location notices for the purpose of filing same 
but on these facts the last opportunity for review. The in the land office, sought by relator, will not interfere with 
legislature's provision of a right of contest recognizes the the right of the applicant for placer prospecting permits to 
commissioner's. plenary authority over state lands and bring such action as he may think proper to have all ques- 
provides an administrative remedy for disputes. Heimann °‘ tions as to any right, title, interest or priority of claim, in 
v. Adee, 1996-NMSC-053, 122 N.M. 340, 924 P.2d 1352. the lode location claims made by relator; and the refusal 

Commissioner as indispensable party. — Questions by respondent to accept for filing purposes the location 
of renewals or of a new lease of state lands are peculiarly notices tendered him by relator, as provided by law, pre- 
within the province of the commissioner, and in a case in- cludes the relator of his right to institute a contest pro- 
volving such question, the commissioner is an indispens- ceeding as is provided by this section. State ex rel. Four 

able party. Swayze v. Bartlett, 1954-NMSC-019, 58 N.M. Corners Exploration Co. v. Walker, 1956-NMSC-010, 60 
504, 273 P.2d 367. N.M. 459, 292 P.2d 329. 

Suit to determine rights to the use of state school lands Withdrawal of lease assignment. — Where as- 
by one not a party to the lease and a stranger to the com- signment of oil and gas lease is transmitted to commis- 
missioner, under an agreement to which the state was not sioner of public lands for approval, and later withdrawn 
a party, where the commissioner was not a party to the by assignor, assignees may contest their claim before the 
suit and the suit did not grow out. of a contest before the commissioner, under this section. Davidson v. Enfield, 
commissioner, cannot be maintained since such an adju- 1931-NMSC-045, 35 N.M.580, 8 P.2d 979. es 
dication would affect rights of the state. Burguete v. Del Appeal of lease cancellation. — Lessee whose lease 
Curto, 1945-NMSC-025, 49 N.M. 292, 163 P.2d 257, dis- was canceled for subleasing without consent of com- 
tinguished in Shelley v. Norris, 1963-NMSC-193, 73 N.M. missioner of public lands was entitled to appeal to dis- 
148, 386 P.2d 243, ' trict court. Commissioner of Pub. Lands v.‘Van Bruggen, 

In absence of commissioner of public lands as a party to 1947-NMSC-009, 51 N.M. 108, 179 P.2d 528. 
the suit, supreme court will not approve a decree to mod- Judicial review. — The commissioner of public lands 
ify a state land lease to show that a total stranger to the has complete dominion or control of state lands, but the 
original lease has a half interest therein. Burguete v. Del manner in which he exercises this control is subject to ju- 
Curto, 1945-NMSC-025, 49 N.M. 292, 163 P.2d 257, dis- dicial review. Burguete v. Del Curto, 1945- NMSC- 025, 49 
tinguished in Shelley v. Norris, 1963-NMSC-193, 73 N.M. N.M. 292, 163 P.2d 257. 

148, 386 P.2d 243. Am. Jur. 2d, A.L.R. and C.J.S. references, — 738 


C.J.S. Public Lands § 185, 


19-7-65. [Commissioner's power relative to oaths, witnesses and 
documents. | 


In such contests, the commissioner shall have the same power as conferred by law upon referees 
relative to the administration of oaths, examination of witnessés and production of books, docu- 
ments and other papers. 


History: Laws 1912, ch. 82, § 70; Code 1915, § 5248; Bracketed material. — The bracketed material was 
C.S. 1929, § 132-182; 1941 Comp., § 8-864; 1953 Comp., inserted by the compiler and is not part of the law. 
§ 7-8-69. Cross references. — For masters (including referees), 


see Rule 1-053 NMRA. 


19-7-66. [Perjury in contest proceedings; penalty. | 


Every person who shall knowingly and willfully swear falsely, concerning any material matter 
or thing, respecting which he shall be required to depose in any such contest, shall be deemed 
guilty of perjury, and upon conviction thereof shall be punished by imprisonment for not more 
than five years, nor less than two years. 


History: Laws 1912, ch. 82, § 71; Code 1915, § 5249; Cross references. — For false swearing in application 
C.S. 1929, § 182-183; 1941 Comp., § 8-865; 1953 Comp., to lease or purchase state lands, or appraisement of same, 
§ 7-8-70. see 19-7-7 NMSA 1978, 

Bracketed material. — The bracketed material was For offense of perjury generally, see 30-25-1, 30-25-2 
inserted by the compiler and is not part of the law. NMSA 1978, 
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19-7-67. Contest; commissioner; appeal to district court. 


A person aggrieved by a decision of the commissioner may appeal to the district court PURPURA 
to the pravasiqns of Becton 39- 3-1.1 NMSA 1978. 


History: Laws 1912, ch. 82, § 72; Code 1915, § 5250; 
C.S. 1929, § 182-184; 1941 Comp., § 8-866; 1953 Comp., 
§ 7-8-71; Laws 1998, ch. 55, § 28; 1999, ch. 265, § 29. 

Cross references. — For procedures governing ad- 
ministrative appeals to the district court, see Rule 1-074 
NMRA. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1.1" for "Section 12-8A-1". 

The 1998 amendment, effective September 1, 1998, 
rewrote this section to the extent that a detailed compari- 
son is impracticable. 


ANN! OTATIONS 


Section does not violate any constitutional provi- 
sion. Application of Dasburg, 1941-NMSC-024, 45 N.M. 
184, 113 P.2d 569. 

Approval of sureties on bond. — The commission- 
er's duty to approve sureties on bond doesnot extend to 
the power of rejecting individual sureties and requir- 
ing one single, paid, corporate surety; such ruling is an 
abuse. of his discretion. State ex rel. Walker v. Hinkle, 
1933-NMSC-032, 37 N.M, 444, 24 P.2d 286. 

Lease cancellation appealable. — Lessee whose 
lease was canceled for subleasing, without consent. of 


19-7-68, 19-7-69. Repealed. 


Repeals. — Laws 1999, ch. 265, § 96 repealed 19-7-68 
and 19-7-69 NMSA 1978, as enacted by Laws 1921, ch. 
82, §§ 73 and 74, relating to contest proceedings, effective 


commissioner of public lands was entitled to appeal to dis- 
trict court. Commissioner of Pub. Lands v. Van Bruggen, 
1947-NMSC-009, 51 N.M. 108, 179 P.2d 528. 

Appeal of contract cancellation by trespasser. — 
A railroad, which was not a party to a case before state 
land commissioner initiated by an order to show cause 
why a contract to purchase realty on which such railroad 
as a trespasser had made improvements should not be 
canceled, was not in position to urge a judgment in the 
supreme court directing cancellation of the contract, but 
could appeal to district court. Application of Dasburg, 
1941-NMSC-024, 45 N.M. 184, 113 P.2d 569. 

Mandamus unavailable. — This section provides an 
adequate remedy at law for anyone who is aggrieved by 
the action of the commissioner of public lands and, there- 
fore, mandamus does not lie to compel the duties alleged 
to be due. Andrews v. Walker, 1955-NMSC- 072, 60 N.M. 
69, 287 P.2d 423. 

Unless right of appeal denied. — The commissioner’ 
cannot deny the right of appeal granted herein without. 
being amendable to mandamus. State ex rel. Walker v. 
Hinkle, 1933-NMSC-032, 37 N.M. 444, 24 P.2d 286. — 


July 1, 1999. For provisions of former sections, see the 
1998 NMSA 1978 on NMOneSource.com. 


ARTICLE 8 


Lease of Mineral Lands 


Sec, 

19-8-1, Concealment of returns; defrauding state of roy- 
alty; penalty. 

19-8-2, Inspection of lessee's books by commissioner, 

19-8-3, Lessee's preferential right to renew or purchase; 


notice to vacate when another purchases. 
Leases for certain minerals; rentals; royalty. 
Term of lease. 
Salt lease statutes excepted. 
Rules and regulations authorized. 
Suspension of production; authorization by com- 
missioner of public lands; causes; duration. 
Suspension of production; authorization by com- 
missioner of public lands; extension of 
primary term of lease; secondary term of 
lease not determined by. 
. Saline leases; royalties; record of sales; conditions. 
. Term of saline lease; extension. 
. Shale, clay, natural deposit or product lease; 
conditions; improvement mortgages void. 
. Mineral lands; development. 
. Issuance of mineral leases authorized; minerals 
not included. 
. Minerals, lessees, legal subdivision defined. 
. Validation of existing leases and permits; re- 
newals of permits prohibited. 
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19-8-1 LEASE OF MINERAL LANDS 19-8-3 


19-8-1. [Concealment of returns; defrauding state of royalty; penalty. | 


Any lessee of mineral lands under this chapter who shall conceal, or attempt to conceal. any of 
such returns; or who shall in any manner defraud, or attempt to defraud, the state out of any such 
royalty shall be deemed guilty of a felony, and upon conviction thereof shall be punished by a fine 
of not more than one thousand dollars; or by imprisonment for not more than three years, or both; 
and his lease shall be forfeited in the manner hereinbefore provided in this chapter. 


, 


History: Laws 1912, ch. 82, § 37; Code 1915, § 5214; . For, grounds of: forfeiture of grazing or) agricultural 


C.S. 1929, § 132- 137; 1941 Comp. « § 8-906; 1953 Comp., leases, see 19-7-35 NMSA 1978. 
§ 7-9-6. For forfeiture procedure on violation of lease or other 
Bracketed material. — The bracketed material was written instrument, see 19-7-50 NMSA 1978. 
inserted by the compiler and is not part of the law. For forfeiture on failure to develop and operate mineral 
Compiler's notes. — The words "this chapter" appar- lands in workmanlike manner, see 19-8-13 NMSA 1978. 
ently refer to ch. 102 of the 1915 Code, §§ 5178 to 5290, For forfeiture of certain mineral leases for violation 
the presently effective sections of which are compiled thereof, see 19-8-27 NMSA 1978. 
herein as 19-1-1; 19-1-2, 19-1-4 to 19-1-6; 19-1-9 to 19- For lease of coal lands, see 19-9-9 NMSA 1978 et seq. 
1-16, 19-1-21, 19-2-1, 19-5-3 to 19-5-10, 19-6-1 to 19-6-7, For forfeiture on failure to comply with terms of coal 
19-7-1, 19-7-7, 19-7-8, 19-7-11,'19-7-13, 19-7-19 to 19-7-22, lease, see 19-9-13 NMSA 1978. 
19-7-25, 197-27 to 19-7-30, 19-7-34, 19-7-86, 19-7-50 to For lease of gas and oil lands, see 19-10-1 NMSA 1978 
19-7-58, 19-7-57, 19-7-58, 19-7-64 to 19-7-67, 19-8-1 to 19- et seq. 
8-38, 19-8-10, 19-8-12, 19-8-18, 19-9-1 to 19-9-8, 19-11-10 For cancellation of oil and gas ohio: 19-10-20 NMSA 
NMSA 1978. 1978, 
Cross references. — For forfeiture of lease for failure For forfeiture of lease under Geothermal Resources Act, 


to pay rent, see 19-7-34 NMSA 1978, see 19-13-23 NMSA 1978. 


19-8-2. [Inspection of lessee's books by commissioner.] . 


The commissioner, or his representative, shall have the right to inspect all records or books of 
account pertaining to the mining, extraction, transportation, reduction and returns of all ores 
taken from such leased lands. 


History: Laws 1912, ch. 82, § 88;Code 1915,§5215; ANNOTATIONS 

( ee = H ° be 0 3 ir) . 

eps = elie cig ul i aa Am. Jur. 2d, A.L.R. and C, a S. references. — Cote- 
Bracketed material. — The bracketed material was nant's accountability for minerals removed from property, 


inserted by the compiler and is not part of the law. basis of computation, 5 A.L.R.2d 1368. 


19-8-3. [Lessee's preferential right to renew or purchase; notice to 
vacate when another purchases. | 


Any lessee of such mineral lands, or the heirs, successors or assigns of such lessee, shall have 
a preferential right to a renewal lease, or to purchase during the life of such lease, provided all 
terms and conditions of the expiring lease shall have been fully performed. In case of purchase by 
another, one year's notice to vacate shall be given to the lessee. 


History: Laws 1912, ch. 82, § 39; Code 1915, § 5216; Severance of surface rights. — Commissioner of pub- 
C.S. 1929, § 182-139; 1941 Comp., § 8-908; 1953 Comp., lic lands may sell some estate in the lands independent of 
§ 7-9-8. the minerals. State ex rel: Otto v. Field, 1925-NMSC-019, 

Bracketed material, — The bracketed material was 31 N.M., 120, 241 P. 1027. 
inserted by the compiler and is not part of the law. Quiet title action against state. — Action to quiet 

Cross references. — For right of owner of improve- title and remove cloud thereon, commenced by the holder 
ments on state lands to be compensated for same by. pur- of a contract of purchase of state lands, whereby. it is 
chaser or subsequent lessee, see 19-7-14 NMSA 1978. sought to set aside and annul the reservation of minerals 

contained therein, is an action against the state. Ameri- 
| ANNOTATIONS i vi ‘can Trust & Sav. Bank v. Scobee, 1924-NMSC-022, 29 


"Mineral lands". — The term "mineral lands" meats N.M. 436, 224 P. 788. 


lands upon which metals or minerals have been dis- 
covered in rock, in place. State ex rel. Otto v., Field, 
1925-NMSC-019, 31 N.M. 120, 241 P, 1027. 
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19-8-4 PUBLIC LANDS 19-8-7 


19-8-4. Leases for certain minerals; rentals; royalty. 


The commissioner is authorized to issue leases for the development, exploration and production 
of potassium, sodium, phosphorus and other minerals of similar occurrence and their salts and 
compounds, including chlorides, sulphates, carbonates, borates, silicates, nitrates and any and all 
other salts and compounds of the minerals on any lands of the state upon such terms and condi- 
tions as he may deem to be for the best interests of the state'and conformable to Sections 19-8-4 
through 19-8-7 NMSA 1978. The minimum first year's rental for such leases shall be one hundred 
dollars ($100), and in all cases there shall be reserved to the state a royalty to be established 
by regulation issued under the provisions of Section 19-8-7 NMSA 1978. The commissioner may 
amend any lease in existence on the effective date of this amendment to reflect any regulation in 
effect at the time of the amendment to the lease. 


History: Laws 1929, ch. 140, § 1; C.S. 1929, § 111- by regulation issued under the provisions of Section 19- 
501; 1941 Comp., § 8-909; 1953 Comp., § 7-9-9; Laws 8-7 NMSA 1978" for "of not less than five (5%) percent of 
1984, ch. 13, § 1. the amount or value of minerals produced, such royalty to 

Compiler's notes. — The reference to "effective date be computed upon the value of said minerals delivered at 
of this amendment" in the last sentence refers to the ef- the nearest or most accessible railroad shipping point" in 
fective date of Laws 1984, ch. 18, § 1, which was May 17, the second sentence and added the third sentence. 

1984. 
The 1984 amendment, effective May 17, 1984, added ANNOTATIONS 


the section heading, substituted "The commissioner is au- 


Royalties. — Mi 1 content of state lands is to be 
thorized" for "That the commissioner of public lands be 4 ping 


disposed of only on lease, from which state is to derive 


and he is hereby authorized," "the minerals on any lands royalties, State ex rel. Otto v. Field, 1925-NMSC-019, 31 
of the state" for "the said minerals, of any lands of the N.M. 120. 241 P. 1027. 

state of New Mexico" and "Sections 19-8-4 through 19-8-7 Am. ae 2d, A.L.R. and C.J.S, references. — 53A 
NMSA 1978" for "this act" in the first sentence, transposed ‘Amn Tur 2d Mines and Minerals §§ 121 et seq., 142 et seq. 


"dollars" and "($100)" and substituted "to be established 


19-8-5. [Term of lease. | 


Leases under this act [19-8-4 to 19-8-7 NMSA 1978] may be made for a term of ten years or less 
and as long thereafter as said minerals, or any of them, in paying quantities shall be produced 
from the leased lands. — 


History: Laws 1929, ch. 140, § 2; C.S. 1929, § 111- Bracketed material. — The bracketed material was 
502; 1941 Comp., § 8-910; 1953 Comp., § 7-9-10. inserted by the compiler and is not part of the law. 


19-8-6. [Salt lease statutes excepted. ] 


There is expressly excepted from the provisions of this act [19-8-4 to 19-8-7 NMSA 1978], chlo- 
ride of sodium, usually called and known as common salt, and this act shall not be construed as 
modifying, altering, repealing or in any wise changing the existing statutes relating to the leasing 
of state lands for the production of chloride of sodium, or common salt. 


History: Laws 1929, ch. 140, § 3; C.S. 1929, § 111- Cross references, — For saline leases, see 19-8-10, 19- 
503; 1941 Comp., § 8-911; 1953 Comp., § 7-9-11. 8-11 NMSA 1978, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


19-8-7,. [Rules and regulations authorized.] 


The commissioner of public lands shall prescribe and promulgate from time to time all neces- 
sary rules and regulations for carrying out the provisions hereof. ) 


History: Laws 1929, ch. 140, § 4; C.S. 1929, § 111- Cross references. — For State Rules Act, see Chap- 
504; 1941 Comp., § 8-912; 1953 Comp., § 7-9-12. ter 14, Article 4 NMSA 1978, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


296 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


19-8-8 LEASE OF MINERAL LANDS 19-8-10 


19-8-8. [Suspension of production; authorization by commissioner of 
public lands; causes; duration. ] 


In all cases where production of potassium, sodium, phosphorus and other minerals of similar 
occurrence, and their salts and compounds has been obtained by the lessee in paying quantities 
upon lands covered by any valid lease héretofore or hereafter issued by the commissioner of public 
lands ‘under the provisions of Sections 19-8-4 to 19-8-7 NMSA 1978, the commissioner of public 
lands may authorize a suspension of production on such lease during either the primary, or fixed 
term, or during the secondary, or indeterminable term, of such lease for such ate as may be 
fixed by him, from time to time, where: 

A. temporary conditions exist, with regard to the leased land then being mined, which would 
operate to prevent the mining of the maximum minable ore in keeping with safe mining practices; 

B. separate parts of the lands covered by the lease are so situated with respect to other lands 
owned or leased by the lessee that lessee should be allowed a reasonable time to,reach and mine 
the various parts of the lands covered by the lease in keeping with an orderly mining program and 
with a view to the proper development and mining of the entire area of which the various parts of 
the lands covered by the lease and other lands are an integral part; or 

C. marketing conditions are such that the lease cannot be mined and pperated except at a loss. 

No suspension authorized by the terms of this’ act [19-8-8, 19-8-9 NMSA 1978] shall be for a pe- 
riod of more than five years and in no event shall any suspension of production under any lease be 
for a period longer than ten years from the date on which the term of the lease would have expired 
in the absence of suspension of production. 


Hinting! 1953 Comp., § 7-9-12.1, enacted by Laws Bracketed, material. — The bracketed material was 
1959, ch. 178, § 1. inserted by the compiler and is not part.of the law. 


19-8-9, [Suspension of production; authorization by commissioner of 
public lands; extension of primary, term of lease; secondary 
term of lease not determined by.] 


Provided the lessee complies with all other terms and conditions of the lease, a suspension of 
production authorized by the commissioner of public lands shall: 

A. if it occurs during the fixed or primary term of such lease, extend the term of such lease for 
a period of time equal to the period of such suspension; or 

B. if it occurs during the indeterminable or secondary term of such lease, prevent the lease 
from determining in accordance with the limitation of such lease. 


History: 1953 Comp. - § 7-9-12 2, enacted by Laws Bracketed material. — The bracketed material was 
1959, ch. 178, § 2. inserted by the compiler and is not part of the law. 


19-8-10. [Saline leases; royalties; record of sales; conditions. | 


The commissioner may execute leases for the Brtescsiol of salt from. the saline lands and lakes 
belonging to the state. Such leases shall provide for a royalty on all salt extracted therefrom of 
not less than ten percent of the actual sale price at the place of extraction. Said royalties shall be 
paid quarterly and accurate record:shall be kept of all sales made. All leases made hereunder shall 
contain such conditions and shall provide for the cancellation of the lease by the commissioners for 
the breach thereof. 


History: Laws 1912, ch. 82, § 41; Code 1915, § 5219; Cross references. — For exception of statutes relating 


Laws 1928, ch. 99, § 1; C.S. 1929, § 182-142; Laws to leasing of state lands for the production of common salt 
1939, ch. 81, § 1; 1941, ch. 16, § 1; 1941 Comp., § 8-913; from the provisions of 19-8-4 to 19-8-7 NMSA 1978, see 
1953 Comp., § 7-9-13. 19-8-6 NMSA 1978. 


Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 
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19-8-11 PUBLIC LANDS 19-8-138 


19-8-11. [Term of saline lease; extension.] 


Leases under this act [19-8-10, 19-8-11 NMSA 1978] may be made for a term of ten years or 
less and as long thereafter. as said salt in paying quantities shall be produced from the leased 
lands; provided that as to any saline leases existing at the effective date of this act the commis- 
sioner of public lands may in his discretion extend the term of any such leases for an additional 
term of five years and as long thereafter as salt is being produced in paying quantities from the 
leased lands. , 


History: Laws 1941, ch. 16, § 2; 1941 Comp., § 8-914; Bracketed material. — The bracketed material was 
1953 Comp., § 7-9-14. inserted by the compiler and is not part of the law. 


19-8-12. [Shale, clay, natural deposit or product lease; conditions; 
improvement mortgages void. | 


The commissioner may also execute leases for the mining,,extraction or disposition of shale, 
clay or other natural deposits in or upon, or products of, state lands, not otherwise provided for 
in this chapter, upon such terms and conditions as he may deem for the best interests of the 
state, not repugnant to law. Any mortgage upon. improvements on any such lands so leased shall 
be void. 


History: Laws 1912, ch, 82, § 42; Code 1915, § 5220; ANNOTATIONS 
S. -143; «5 § 8-915; 1953 C * ‘ 
CF ae ebsites cto gaia oer Program for removal of certain firewood from 


state trust lands authorized. — The commissioner is 
authorized under this section to implement a fee lease 
program for the removal of dead and down firewood from 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
Compiler's notes. — The words "this chapter" appar- 


ently refer to ch. 102 of the 1915 Code, §§ 5178 to 5290, state trust lands. 1980 Op. Att'y Gen, No. 80-13. 

the presently effective sections of which are compiled Removal of dead and down firewood would ben- 
herein as 19-1-1, 19-1-2, 19-1-4 to 19-1-6, 19-1-9 to 19- efit land and would be in the best interest of the state. 
1-16, 19-1-21, '19-2-1, 19-5-3 to 19-5-10, 19-6-1 to 19-6-7, 1980 Op. Att'y Gen. No..80-13. 9 

19-7-1, 19-7-7, 19-7-8, 19-7-11, 19-7-13, 19-7-19 to 19-7-22, Am. Jur, 2d, A.L.R. and C.J.S. references. — Clay, 
19-7-25, 19-7-27 to 19-7-30, 19-7-34, 19-7-36, 19-7-50 to sand or gravel as "minerals" within lease, 95 A.L.R.2d 
19-7-53, 19-7-57, 19-7-58, 19-7-64 to 19-7-67, 19-8-1 to 19- 843, 

8-3, 19-8-10, 19-8-12, 19-8-13, 19-9-1 to 19-9-8, 19-11-10 

NMSA 1978. 


19-8-13. [Mineral lands; development.] 


All lands under lease for extraction of coal or other deposits, shall be developed and operated in 

a workmanlike manner and with a view to development of the whole area tributary to the shafts, 

drifts, tunnels or other openings made, and failure of the lessee or his assigns to observe this provi- 

sion shall be cause for cancellation and forfeiture of the lease thereon in the manner hereinbefore 
provided in this chapter. 


History: Laws 1912, ch. 82, § 43; Code 1915, § 5221; Cross references. — For forfeiture of lease for failure 


C.S. 1929, § 1382-144; 1941 Comp., § 8-916; 1953 Comp., to pay rent, see 19-7-34 NMSA 1978: . 

§ 7-9-16. For grounds of forfeiture of grazing or agricultural 
Bracketed material. — The bracketed material was lease, see 19-7-35 NMSA 1978, 

inserted by the compiler and is not part of the law. For forfeiture procedure on violation of lease or other 
Compiler's notes. — The words "this chapter" appar- written instrument, see 19-7-50 NMSA 1978. 

ently refer to ch, 102 of the 1915 Code, §§ 5178 to 5290, . For forfeiture for.defrauding the state of royalties, see 

the presently effective sections of which are compiled 19-8-1 NMSA 1978. ' 

herein as 19-1-1, 19-1-2, 19-1-4 to 19-1-6, 19-1-9 to 19- For forfeiture of coal lease on failure to comply with 

1-16, 19-1-21, 19-2-1, 19-5-3 to 19-5-10, 19-6-1 to 19-6-7, terms thereof, see 19-9-18 NMSA 1978. 

19-7-1, 19-7-7, 19-7-8, 19-7-11, 19-7-13, 19-7-19 to 19-7-22, For cancellation of oil and gas lease, see.19-10-20 NMSA 

19-7-25, 19-7-27 to 19-7-30, 19-7-34, 19-7-36, 19-7-50. to 1978. ; 


19-7-53, 19-7-57, 19-7-58, 19-7-64 to 19-7-67, 19-8-1 to .19- For forfeiture of lease under the Geothermal Rosaumcen 
8-3, 19-8-10, 19-8-12, 19-8-13, 19-9-1 to 19-9-8, 19-11-10 Act, see 19-13-23 NMSA 1978. 
NMSA 1978. 
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19-8-14 LEASE OF MINERAL LANDS 19-8-16 


19-8-14. Issuance of mineral leases authorized; minerals not included. 


The commissioner of public lands, hereinafter referred to as the "commissioner," is hereby au- 
thorized to execute and issue in the name of the state of New Mexico, as lessor, leases for the sole 
and exclusive purpose of prospecting, exploration and'mining of all minerals:other than common 
salt, oil and gas, coal, shale, clay, gravel, building stone and building materials, potassium, sodium, 
phosphorus and other minerals of similar occurrence, and their salts and compounds upon or from 
any public lands over which the commissioner has jurisdiction, direction, control, care and dispo- 
sition under the constitution and laws of the state of New Mexico, such leases to be issued upon 
such terms and conditions as the commissioner may deem to be to the best interests of the state 
of New Mexico and not inconsistent with the provisions of this act [19-8-14 to 19-8-18, 19-8-21 to 
19-8-33 NMSA 1978]. 


History: 1953 Comp., § 7-9-17, enacted by Laws | Rights of tenants for years and remaindermen inter se 
1955, ch. 53,$1. in royalties or rents under coal or. other mineral lease, 18 

Cross references. — For reservation of mineral lands A.L.R.2d 98. 
of ‘state from sale, see 19-7-25 NMSA 1978. Right of mineral lessee to deposit top soil, waste min- 

erals and like upon lessor's additional land not being 
ANNOTATIONS mined, 26 A.L.R.2d 1453. . 

Prospecting of state lands. — Section 5209, 1915 Construction and effect of provision in mineral lease ex- 
Code, which authorized leasing of state lands for pros- cusing payment of minimum rent or royalty, 28 A.L.R.2d 
pecting or development of lodes or deposits of metals or 1013. - 
minerals, assumed that the lands to be so prospected Oil and gas_as "minerals" within, lease, 37,A.L.R.2d 
were not known to be mineral lands. State ex rel. Otto v. 1440. bays —rS 
Field, 1925-NMSC-019, 31 N.M. 120, 241 P, 1027. Clay, sand or gravel as "minerals" within deed, lease or 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Mis- license, 95 A.L.R.2d 843. 
take as to existence, practicability of removal or amount of 58 C.J.S. Mines and Minerals § 129. 


minerals as ground for relief from lease, 163 A.L.R. 878. 


19-8-15. Minerals, lessees, legal subdivision defined. 


The term "minerals" as.used in this act [19-8-14 to 19-8-18,.19-8-21 to 19-8-33 NMSA 1978] shall 
be construed to include all mineral deposits, whether the same be lode, placer or otherwise, and 
unless otherwise specifically indicated the term "lessee" as used in this act shall be construed to 
include an assignee under an assignment approved pursuant to Section 13 [19-8-28 NMSA 1978] 
of this act. The term "legal subdivision" as used in this act shall be construed in its ordinary sense, 
as used and recognized by the general land office of the United States and the state land office of 
the state of New Mexico. 


History: 1953 Comp., § 7-9-18, enacted by Laws Clay, sand or gravel as "minerals" within lease, 95 
1955, ch. 53, § 2. A.L.R.2d 843. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Oil 
and gas as "minerals" within deed, lease or license, 37 
A.L.R.2d 1440, 


19-8-16. Validation of meine leases and permits; renewals of permits 
prohibited. 


All prospecting permits and leases issued prior to the effective date.of this act which have not 
expired, or which have not been canceled legally for nonperformance, are hereby declared to be 
valid and existing contracts with the state of New Mexico according to their terms and provisions, 
and the commissioner is hereby directed to accept and recognize all such permits and leases ac- 
cording to their terms and provisions. Provided, further, that no such existing prospecting permits 
shall be extended, renewed or otherwise prolonged or enlarged as to length of term. 


History: 1953 Comp., § 7-9-19, enacted by Laws 
1955, ch. 53, § 3. 
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19-8-17 PUBLIC LANDS 19-8-18 


19-8-17. Relinquishment of permits for conversion. 


Any legal owner and holder of any placer prospecting permit issued by the commissioner prior 
to the effective date of this act, if not in default of any of the provisions thereof, may relinquish the 
same to the state and, upon application filed at the time of filing such relinquishment, the commis- 
sioner shall issue a lease in accordance with:the provisions of this act [19-8-14 to 19-8-18, are 21 
to ae 8-33: NMSA kORAN iy bri ) 


History: 1958 roa wo §e7- 9-20, eanised ta Like 
1955, ch. 53, § 4. 


19-8-18. Term of leases. 


All leases issued under the provisions of Sections 19-8-14 through’ 19-8-33 NMSA°1978 shall 
be for a primary term of three years and as long thereafter as any mineral or minerals in paying 
quantities be produced or mined from the lands, subject to the continued payment of annual rent- 
als. 

If lessee shall fail to discover and prodiice minerals in paying quantities during the primary 
term of the lease, the lessee may continue the lease in ‘full force and effect for an additional or sec- 
ondary term of two years and as long thereafter as any mineral or minerals in paying quantities 
be produced or mined from the leased land, by paying each year in advance ten times the rental 
provided inthe primary term... 

Provided, however, if the lessee shall fail to discover and produce minerals i in paying quantities 
during the secondary term of the lease, the lessee of record or therecord owner of an approved 
assignment may continue the lease, as to the portion held by him, in full force and effect for an ad- 
ditional or tertiary term of five years and so long thereafter as any mineral or minerals in paying 
quantities by [be] produced or mined fromthe leased land, by paying each year in advance three 
dollars ($3.00) per acre per year as rental. 

If the lessee shall fail to discover and produce minerals in paying quantities during the tertiary 
term of the lease, the lessee of record or the record owner of an approved assignment may continue 
the lease, as to the portion held by him, in*full force and effect for an additional or quarternary 
[quaternary] term of five years and so long thereafter as any mineral or minerals in paying quan- 
tities: be produced or mined from the leased land, by paying each year in advance of the lease 
anniversary date ten dollars ($10.00) per acre per year as rental, plus a sum as specie oie royalty 
computed as follows: 

for the 11th year, ten dollars ($10.00) per acre per year; 

for the 12th year, twenty dollars ($20.00) per acre per year; 

for the 13th year, thirty dollars ($30.00) per acre per year; 

for the 14th year, forty dollars ($40.00) per acre per year; and 

for the 15th year, fifty dollars ($50.00) per acre per year. Provided, however, upon the commenc- 
ing of the production of minerals in paying quantities, the principal sum so paid as advance roy- 
alty for the lease year in which the mineral is produced and the advance royalty paid for the two 
Egor years shall be credited against the royalty payable hereunder to the lessor. 


History: 1988 Conip., ys 5 7. 9. 21, enacted by Laws To Termination: rights of lessee to Ayer extracted dur- 


1955, ch. 58, § 5; 1959, ch. 42, § 1; 1977, ch, 147, § 1. ing the lease but remaining on the premises after its ter- 
Bracketed material. — The bracketed material was mination, 51 A.L.R.2d 1121. 
inserted by the compiler and is not'part of the law. f oi Gti 
' ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.8. references. the. 
lief against forfour of hp for nonpayment of rent, ot 
A.L.R.2d 321. 
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19-8-19 LEASE OF MINERAL LANDS 19-8-20 


19-8+19: [Terms of leases; stipulation of conditions under statute; filing 
| and recording. ] 


The record owners or owner of any mineral lease or appraved pdéienioaitt thereof heretofore is- 
sued by the commissioner and maintained in good standing may enter into a stipulation with the 
commissioner of public lands making the terms and conditions of this.act [19-8-18, 19-8-19 NMSA 
1978] .a part of any such existing lease, the same as if said:provisions had been a part of said lease 
when issued, The commissioner may charge a fee not: to exceed ten dollars ($10.00) for the filing 
and recording of such stipulation. 

Provided, further, that if for any reason beyond tha control of the dacdob production of minerals 
in paying quantities shall cease after the secondary term has expired, the producing lessee may, 
with the written permission of the commissioner, continue said lease in operation and effect from 
year to year for an additional period: not:to exceed three (3) years by continued payment in ad- 
vance of annual rentals at the rate provided in the secondary term of the lease. 


History: 1953 Comp., § 7-9-21.1, enacted by Laws Cross references, — For subsequent provisions deal- 
1959, ch. 42, § 2. ing with terms of leases, stipulation of conditions under 
Bracketed material. — The bracketed material was statute Bed filing and recording, see 19-8-20 NMSA ‘1978. 


inserted by the compiler and is not part of the law. 


19-8-19.1. Suspension of lease requirement; authorization by 
commissioner; causes; duration. re 


A. In all cases where the lessee of'a valid lease issued under the provisions of Borie 19-8-14 
through 19-8-33 NMSA 1978, or the record owner of an approved assignment of such lease, pro- 
vides to the commissioner of public lands proof of discovery on such lease of an ore body containing 
valuable mineral deposits deemed to be of merchantable quality and quantity, the commissioner 
of public lands upon proper application by. the lessee or the record owner and after notice and 
hearing shall authorize a suspension of the lease during either the primary, secondary, tertiary, 
quaternary or indeterminable terms of such lease for such paren. as may be fixed by him if a 
commissioner is satisfied that: 

(1) marketing conditions beyond the control of the fee are such that the lease cannot be 
mined and the ore marketed except at a loss; or 

(2). temporary conditions exist. beyond the control of the lessee, with regard to the leased 
land then being mined, which would operate to prevent the mining of the maximum minable ore 
in keeping with safe mining practices. 3 

B. A suspension authorized by the commissioner pursuant to the provisions of Subsection A of 
this section shall take effect as of the date of the commissioner's decision and shall suspend the 
lease for the period of such suspension, but in no event shall any single suspension be for a period 
longer than five years. 

C. All obligations of the lessee under a lease suspended pursuant to the provisions of this sec- 
tion shall be suspended, including the payment of rentals and advance royalties; provided, how- 
ever, that the lessee shall pay an annual rental of sixty dollars ($60.00) per acre per year for each 
year of Suspension. 

D. ‘A suspension authorized by the commissioner pursuant to this section shall not subject the 
suspended lease to the provisions of Section 19-8-20 NMSA 1978, | 


History: 1978 Comp., . 19-8-19.1, enacted by Laws 
veneer ch. 3,§ 1.» 


19-8-20, Leases; stipulation; rental. 


The record owners or owner of any mineral leasé or approved assignment thereof heretofore 
issued by the commissioner, which lease has not expired by its own terms, which has not been 
canceled by the commissioner and which has otherwise been maintained in good standing, may 
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enter into a stipulation with the commissioner of public lands making the terms and conditions 
of Sections 19-8-14 through 19-8-33 NMSA 1978 a part of any such existing lease, the same as if 
said provisions had been a part of said lease when issued. In such case, the basic royalty payable 
to the lessor on production thereafter obtained from the stipulated lease or portion thereof shall 
be at the rate set in new leases then being issued by the lessor. The commissioner may charge a 
fee not to exceed ten dollars ($10.00) for the filing and recording of such stipulation. If produc- 
tion in paying quantities be had during any’of the aforesaid set terms and thereafter ceases 
before all of the set terms would have expired, the lease shall be deemed to be a nonproducing 
lease from that date and lessee shall have the unexpired portion of said set term and any subse- 
quent terms within which to resume production in paying quantities. When such production is 
resumed, the term of the lease shall continue for so long thereafter as minerals in paying quanti- 
ties be produced or mined from the leased land. In‘such cases, the rental rate for the lease or the 
portion thereof, shall be the rental provided in the term in which such production is resumed; 
the new rental shall be payable on the anniversary date next following the date production is 
resumed. 

- Provided, further, that if for any reason beyond the control of the lessee production of minerals 
in paying quantities shall cease after all of the set terms have expired, the producing lessee may, 
with the written permission of the commissioner, continue said lease in operation and effect from 
year to year for an additional period not to exceed three years by continued payment in advance of 
annual rentals at the rate provided in the final term of the lease. 


History: 1953 Comp., § 7-9-21.2, enacted by Laws = ~—_‘ Cross references. — For antecedent provisions deal- 
1977, ch. 147, § 2. ing with terms of leases, stipulation of conditions under 
. statute and filing and recording, see 19-8-19 NMSA 1978. 


19-8-21. Rentals. 


All leases issued. by the commissioner shall provide for an annual rental to be paid by the lessee in 
advance, the amount thereof to be fixed by the commissioner, but in no case shall the same be less than 
five cents (5¢) per acre for the primary term nor less than fifty cents (50¢) per acre for the secondary 
term; provided that the annual rental for any one lease shall not be less'than ten dollars ($10.00). 


History: 1953 Comp., § 7-9-22, enacted by . Laws ANNOTATIONS 


1955, ch. 53, § 6. ; * " ae 
Cross references. —_! For interest on delinquent pay- _Law reviews. — For comment, "Taxation of the Ura- 


mlenaiei: 19-1-3 NMSA 1978. nium Industry: An Economic Proposal," see 7 N.M.L.. Rev. 
ments of rental, see 7 69 (1976-77). ; 


19-8-22. Royalty. 


In addition to the annual rental, lessee shall be required to pay to the commissioner a royalty of 
not less than two percent (2%) of the gross returns from the smelter, mill, reduction process or other 
sale, less reasonable transportation and smelting or reduction charges, if any, of all ores or materi- 
als mined and extracted from the land. In addition, lessee shall pay to the commissioner as royalty 
not less than two percent (2%) of any and all premiums and bonuses received in connection with 
the discovery, production or marketing. Provided that on, deposits of rare earths, precious stones or 
semi-precious stones, and on uranium, thorium, plutonium or any other materials which have been 
or may hereafter be determined by the atomic energy commission to be peculiarly essential to the 
production of fissionable materials, lessee shall pay a royalty to be agreed upon by the lessee and 
the commissioner, but not less than five percent (5%) of the gross returns from the smelter, mill, 
reduction process or other sale, less reasonable transportation and smelting or reduction charges, if 
any, of all ores or materials mined and extracted from the land. In addition, lessee shall pay to the 
commissioner as royalty not less than five percent (5%) of any‘and all premiums and bonuses re- 
ceived in connection with the discovery, production or marketing of such ores or materials. 


+t 
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Accounting for all royalties shall be made on the twentieth (20th) day of the month following the 
month of sale or receipt of premium or bonus. 


History: 1953 Comp., § 7-9-23, enacted by Laws © Am. Jur. 2d, A.L.R. and C.J.S. references: — Real or 


1955, ch. 53, § 7. personal property, solid mineral royalty as, 68 A:L.R.2d 728, 
Compiler's notes. — eTinise former 72-6-7, 1953 Payment of stipulated minimum royalties or annual 

Comp., relating to valuation of mineral interests for tax rental under solid mineral lease as precluding lessor's 

purposes, where a sub-lessee was the producing operator claim of forfeiture or abandonment, 87 A.L.R.2d 1076. 


and paid royalties to the state, he and not the original les- 
see should be allowed royalty-payment deductions. 


ANNOTATIONS 


Law reviews. — For comment, "Taxation of the Ura- 
nium Industry: An Economic Proposal," see 7 N.M. L. Rev. 
69 (1976-77). 


19-8-23. Covenants to a ekee aia develop. 


All leases issued under the provisions of this act [19-8-14 to 19- 8- 18, 19-8-21 to 19-8-33 NMSA 
1978] shall contain provisions requiring the lessees to market the mineral or minerals within a 
reasonable time after production is had. In addition, said leases shall contain provisions requiring 
the lessees to use reasonable diligence, after production is had, in prospecting for and developing 
all commercial deposits of mineral or minerals. 

The commissioner may cancel leases for violation of such marketing and developirig provisions 
only after notice and in the manner as provided in Section 12 [19-8-27 NMSA 1978] of this act, and 
in all cases of controversy arising out-of such cancellation the lessee shall have the burden of proof 
by a preponderance of the evidence that further development is not warranted, or is unreasonable, 
or that a market is not available, as the case may be. 


History: 1953 Comp., ee 7-9-24, t apeonreat by Laws _ ANNOTATIONS 


1955, ch. 58, § 8. , . 
ae eet < Am, Jur. 2d, A.L.R. and C.J.S, references. — Mar- 
keting: duty of lessee or assignee of solid mineral lease as 

regards marketing of mineral products, 77 A.L.R.2d 1058. 


19-8-24, Bonds. 


Before any lessee of minerals shall commence development or operations upon the lands, such 
lessee shall execute and file with the commissioner a good and sufficient bond or undertaking in 
an amount to be fixed by the said commissioner, but not less than five thousand dollars ($5,000), 
in favor of the state of New Mexico, for the benefit of any surface lessee, patentee or contract 
purchaser, to secure the payment for such damage to the livestock, water, crops or other tangible 
improvements on such lands as may be suffered by reason of development, use and occupation of 
such lands by the said mining lessee. Provided in lieu thereof any lessee owning one or more min- 
ing leases may file a blanket bond in an amount to be fixed by the commissioner, but not less than 
ten thousand dollars ($10,000), covering all leases then owned or thereafter acquired by him. 

Proyided, further, that if any such surface lessee, patentee or contract purchaser shall file with 
the commissioner a waiver duly executed'and acknowledged by him of his right to require such 
bond, such development, occupation and use of the lands by a mineral lessee may be permitted 
without the bond herein required. 

In addition, lessee may be required to furnish a bond in a reasonable amount to be set by the 
commissioner to guarantee payment of royalties to become due under the lease. 


History: 1953 Comp., § 7-9-25, enacted by Laws For bond filed by person leasing state lands for geother- 
1955, ch. 58, § 9; 1957, ch. 42, § 1. mal resource development, see 19-13-18 NMSA 1978. 
Cross references. — For bond required of mineral les- 
see of lands sold on deferred payment plan with reserva- 
tion of minerals, see 19-10-26 NMSA 1978. 
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19-8-25. Inspection of records; reports. 


The commissioner or his representative shall have the right to inspect all records, books or ac- 
counts pertaining to the mining, extraction, transportation and returns of ores taken from such 
leased lands, and at the request of the commissioner the lessee shall furnish such reports, sam- 
ples, logs, assays or cores within reasonable bounds as he may deem to be necessary to the proper 
administration of the lands under lease. 


History: 1953 Comp., § 7-9-26, enacted by Laws 
1955, ch. 53, § 10. 


19-8-26. Relinquishment of leases. 


With the consent of the commissioner, any lease issued under the provisions of this act [19-8-14 
to 19-8-18, 19-8-21 to 19-8-33 NMSA 1978] may be relinquished in whole or in part to the state 
of New Mexico; provided, however, the commissioner shall not approve any relinquishment of an 
undivided interest therein nor less than a legal subdivision. 


For relinquishment of lease issued under Geothermal 
Resources Act, see 19-13-8 NMSA 1978. 


History: 1953, Comp.,; § 7-9-27, enacted by Laws 
1955, ch, 53, § 11. 

Cross references. — For relinquishment of lease of 
state lands with written consent of commissioner, see 19- 
7-36 NMSA 1978. 


= 


19-8-27. Violation of lease; notice; forfeiture for noncompliance with 
demand. 7 


The commissioner is authorized to cancel any lease issued under the provisions of this act [19- 
8-14 to 19-8-18, 19-8-21 to 19-8-33 NMSA 1978] for nonpayment of rentals, for nonpayment of 
royalties or for violation of any of the terms, covenants or conditions thereof, but before any such 
cancellation shall be made, the commissioner must mail to the lessee or assignee, by registered 
or certified mail, addressed to the post-office address of the lessee or assignee as shown by the 
records of the office of the commissioner, a notice of intention to cancel the lease, specifying the de- 
fault for which the lease is subject to cancellation. No proof of receipt of notice shall be necessary, 
and thirty days after the mailing the commissioner may enter cancellation ee the lessee shall 
have sooner remedied the default. 


History: 1953 Comp., § 7-9-28, enacted by Laws For forfeiture of lease under Geothermal Resources Act, 


1955, ch. 53, § 12; 1971, ch. 97, § 1. 

Cross references. — For forfeiture of lease for failure 
to pay rent, see 19-7-34 NMSA 1978. 

For grounds of forfeiture of agricultural or grazing 
lease, see 19-7-35 NMSA 1978. 

For forfeiture procedure on violation of lease or other 
written instrument, see 19-7-50 NMSA 1978. 

For forfeiture for defrauding state of royalties, see 19- 
8-1 NMSA 1978, 

For forfeiture on failure to develop and operate mineral 
lands in a workmanlike manner, see 19-8-13 NMSA 1978. 

For forfeiture of coal lease for failure to comply with 
terms thereof, see 19-9-13 NMSA 1978, 

For cancellation of oil and gas lease, see 19-10-20 NMSA 
1978. 


see 19-13-23 NMSA 1978. 
ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Mis- 
take, accident, inadvertence, ete., as ground for relief 
from termination or forfeiture of oil or gas lease for fail- 
ure to complete well, start drilling or pay rent on time, 5 


A.L.R.2d 993, 


Relief against forfeiture of lease for nonpayment of rent, 
31 A.L.R.2d 321. | 

Payment of stipulated minimum royalties or annual 
rental under solid mineral lease as precluding lessor's 
esey forfeiture or abandonment, 87 A.L.R.2d 1076. 


19-8-28. Assignment of leases; form; approval; effect; lands in 


production. 


All leases issued under the provisions of this act [19-8-14 to 19-8-18, 19-8-21 to 19-8-33 NMSA 
1978] shall be assignable in whole or in part; provided, however, that no assignment of an undivided 


304 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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interest in the lease or any part thereof, or any assignment of less than a legal subdivision, shall 
be recognized or approved by the commissioner. The assignments provided for herein shall be ex- 
ecuted and acknowledged in the manner prescribed for conveyance of real estate in this state and 
shall be filed in triplicate in the office of the commissioner, who shall retain two (2) copies of the 
said assignment in his office as a public record and shall record one (1) of same in permanent form 
in his office as a public record and shall return one (1) of the duplicate copies to the person entitled 
thereto. The approval of the commissioner shall be noted upon all copies of the said assignment. 
The commissioner shall prescribe the form to be used for such assignments and shall fix a reason- 
able fee for the filing, recording and approval of same. The commissioner shall have the right to 
refuse approval of any assignment not executed in proper form or by the proper person or persons, 
or when the lease is not in good standing as to the assigned tracts, or when litigation is pending 
affecting the lease or the interest of any person therein. Upon approval by the commissioner of an 
assignment the assignor shall stand relieved from all obligations to the state with respect to the 
lands embraced in the assignment and the state shall likewise be relieved from all obligations to 
the assignor as to such tract or tracts, and thereupon the assignee shall succeed to all of the rights 
and privileges of the assignor with respect to such tracts and shall be held to have assumed all of 
the duties and obligations of the assignor to the state as to such tracts. Provided, however, the re- 
cord owner of any mineral lease may enter into any contract for the development of the leasehold 
premises or any portion thereof, or may create overriding royalties or obligations payable out of 
production, or enter into any other agreements with respect to the development of the leasehold 
premises or disposition of the production therefrom, and it shall not be necessary for any. such 
contracts, agreements or other instruments to be approved by the commissioner of public lands; 
but nothing herein contained shall relieve the record title owner of such lease from complying 
with any of the terms or provisions thereof, and the commissioner shall look solely and only to 
such record owner for compliance therewith, and in any controversy respecting any such contracts, 
agreements or other instruments entered into by such lessee with other persons the state of New 
Mexico or the commissioner of public lands shall not be a necessary party. All such contracts and 
other instruments may be filed either in the office of the commissioner of public lands or recorded 
in the office of the county clerk of the county where the lands are situated, and the filing or record- 
ing thereof shall constitute notice to all the world of the existence and contents of the instruments 
so filed or recorded. The commissioner may prescribe a reasonable fee for the filing of such instru- 
ments in the office of the commissioner of public lands. The production of minerals upon any lands 
embraced in any mineral lease shall continue such lease as to all of the lands embraced therein 
for as long thereafter as any mineral or minerals in paying quantities are being produced in ac- 
cordance with the provisions thereof, regardless of any assignment of all or a portion of the lease 
which may have been made prior or subsequent to the production. 


History: 1953 Comp., § 7-9-29, enacted by Laws * . ANNOTATIONS 


1955, ch. 538, § 13. eid! 
Curbing vatinaddekon — For assignment or relinquish- Am. Jur. 2d, A.L.R. and C.J.S. references, — Liabil- 


ment of lease of state lands, see 19-7-36 NMSA 1978. ity of lessee who assigns lease for rent accruing subse- 
For assignment of oil iid gas leases, see 19-10-13 quently to extension or renewal of term, 10 A.L.R.3d 818, 


NMSA 1978. 
For transferability of lease under Geothermal Re- 
sources Act, see 19-13-21 NMSA 1978. 


19-8-29. Improvements removable upon termination of lease. 


Upon termination of any lease issued under the provisions of this act [19-8-14 to 19-8-18, 19-8- 
21 to 19-8-33 NMSA 1978] by reason of forfeiture, surrender, expiration of term or for any other 
reason, lessee may remove all improvements.and equipment as can be removed without material 
injury to the premises; provided, however, that all rents and royalties have been paid and that 
such removal is accomplished within two years from the termination date or before such earlier 
date as the commissioner may set upon thirty (30) days' written notice to the lessee. All improve- 
ments and equipment remaining upon the premises after the removal date as set in accordance 
with this section shall be forfeited to the state of New Mexico without compensation. 
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19-8-30 


History: 1953, Comp., § 7-9-30, enacted by Laws 
1955, ch. 53, § 14. 


Crops references. — For right, in general, of owner of — 


improvements on state lands to be compensated for same 
by purchaser or subsequent lessee, see 19-7-14 NMSA 
1978 

For payment for value of improvements by purchaser or 
subsequent oil and gas lessee to owner thereof, see 19-10- 
28 NMSA 1978. 


PUBLIC LANDS 


19-8-33 


For removal by lessee under Geothermal Resources Act 
of removable improvements, and forfeiture of others with- 
out compensation, see 19-13- 24 NMSA 1978. 


ANN OTATIONS ~ 


Am, Jur, 2d, A.L.R. and C.J.S. references, — What 
constitutes improvements, alterations or additions within 
lease provisions permitting or prohibiting tenant's re- 


moval thereof at termination of lease, 30 A.L.R.3d 998. 
For oil and gas lessee's right to remove certain improve: _ | di en | 


ments upon cancellation or per) of lease, see 19-10- 
29 NMSA 1978. 


19-8-30. Area of lease. 


Leases issued under the provisions of this act [19-8- 14 to 19-8- 18, 19-8-21 to 19-8-33 NMSA 
1978] shall cover a specified area conforming to a legal subdivision or subdivisions and shall not 
exceed sixteen (16) subdivisions, being 640 [six hundred and forty acres] more or less, all of which 
shall be contiguous; provided, however, that leases issued in exchange for existing permits as pro- 
vided by Section Four [19-8-17 NMSA 1978] of this act need not be contiguous if all legal subdivi- 
sions be situate and lie within the same township and range. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: 1958 Comp., § 7-9-31, enacted by Laws 
1955, ch. 53, § 15. 


19-8-31. Posting of open acreage; simultaneous applications. 


When newly acquired acreage is posted to the tract books, or when other acreage is designated 
upon the tract books to be open acreage after having been previously leased or after having been 
withdrawn from leasing by the commissioner, all applications for mineral lease filed thereon 
within three (3) land office work days after such posting or designation shall be considered as 
simultaneous applications. : 


History: 1953 Comp., : 7-9- 32, enacted by Laws 
1955, ch. 58, § 16. 


19-8-32. Rules and regulations authorized. 


The commissioner shall be, and he is hereby, authorized and empowered to adopt such uniform 
and reasonable rules and regulations as he may deem necessary to carry out the provisions of this 
act [19-8-14 to 19-8-18, 19-8-21 to 19-8-33 NMSA 1978] and not inconsistent therewith, said rules-to 
be posted in a conspicuous place in the state land office for a period of at least ten consecutive days. 


History: 1953 Comp.,.§ 7-9-3383, enacted by Laws 
1955, ch. 53, § 17. 


Cross references. — For State Rules Act, see Chap- 
ter 14, Article 4 NMSA 1978. 


19-8-33. Withholding of lands from lease Se lease by 
competitive bidding authorized. ° 


Nothing contained in this act [19-8-14 to 19-8-18, 19-8-21 to 19-8-33 NMSA 1978] shall be con- 
strued as requiring the commissioner to offer any tract or tracts of land for lease, but the commis= 
sioner'shall have power to withhold any tract or tracts from leasing for said mineral purposes, if, 
in his opinion, the best interests of the state would be served by so doing, and nothing contained in 
this act shall be construed as prohibiting the commissioner from rejecting any application at any 
time prior to approval and offering acreage embraced therein for lease upon competitive bidding 
by sealed bids or at public auction to the bidder offering the highest bonus in addition to the:an- 
nual rentals asset by the commissioner. Provided, however, that notice of such public sale shall be 
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given-by posting in a conspicuous place inthe state land office, not less than ten (10) days before 
the date of sale, a notice of same, specifying the day and hour when, and the place where, the sale 
will be held, giving a description of the lands in each tract to be offered for lease.-The notice shall 
also state whether the sale shall be conducted through sealed bids or at public auction and any 
other such information as the commissioner may deem necessary. 

Where two or more sealed bids are received making the same offer on the same tract, the com- 
missioner shall award the lease thereon in ‘accordance with such regulations as he may prescribe. 


History: 1953 Comp., § 7-9-34, enacted by Laws 
1955, ch. 53, § 18. 

Cross references. — For publication of legal notice, 
see 14-11-1 NMSA 1978 et seq. 


Severability. — Laws 1955, ch. 53, § 19, provided for 
the severability of the act if any provision thereof is held 
invalid, 


ARTICLE 9 


‘Lease of Coal Lands 


Sec. 

19-9-1 to 19-9-8. Repealed. 

19-9-9, Coal leases; authorization, competitive bids: 
19-9-10. Coal leases; provisions, 

19-9-11. Authority to enter; inspect books; prior lien. 
19-9-12. Performance bond, 


19-9-1 to 19-9-8. Repealed. 


Repeals. — Laws 1989, ch. 200, § 9 repealed 19-9-1 to 
19-9-8 NMSA 1978, as enacted by Laws 1912, ch. 82, §§ 24 
to 31, relating to lease of coal lands, effective July 1, 1989. 


Sec, 


19-9-18. Forfeiture for noncompliance. 


'» 19-9-14. Relinquishment. 


19-9-15, Rules and regulations authorized. 
19-9-16. Existing lessees; right to a new lease. 


For comparable provisions, see 19-9-9 to 19-9-16 NMSA 
1978. 


19- 9-9. Coal leases; authorization; competitive bids. 


_The commissioner of public eee may execute and issue leases for: the Bnlinaton: development 
af production of coal from state trust lands. Leases shall be issued only to the highest bidder ei- 
ther by sealed bid or at public auction; provided, however, the commissioner may in his discretion 
withhold any tract from leasing and may reject all bids offered for any tract if he determines that 


withholding or Ralneaenae in the best interest of the trust beneficiaries... 


History: Laws 1989, ch. 200, 5 1. 


Cross references. — For lease of mineral lands, see 


19-8-1 NMSA 1978. 
For lease of oil and gas lands, see 19-10-1 NMSA 1978. 


For sale and lease of lands generally, see 19-7-1 NMSA 
1978 et seq. 

For reservation of mineral deposits in agricultural and 
grazing leases, see 19-7-28 NMSA 1978. 


For reservation by state in mineral lease of purchase 
rights, see 19-14-1 NMSA 1978. 


19-9-10. Coal leases; provisions, 


Any coal lease vaca by the commissioner of public lands shall: 

A. provide for a primary term of five years; 

B._ provide that, if, at the end of the primary term, the lessee has submitted a mine plan to the 
commissioner of public lands for approval delineating how and when the leased land will be devel. 
oped and has either incorporated the leased land with adjacent land into a logical mining unit which 
can be developed and operated as a single operation or has shown to the satisfaction of the commis- 
sioner that the adjacent land is federal land which has not been available for coal leasing but that the 
lessee has incurred substantial costs in developing the leased land, then the coal lease shall not. ex- 
pire at the end of the primary term but shall continue for a secondary term of an additional five years; 

C. provide that, if, at the end of the secondary term, the lessee is producing coal at an average 
annual rate of either one percent of the estimated recoverable reserves from the leased lands or 


307 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


19-9-11 PUBLIC LANDS 19-9-12 


one percent of the estimated recoverable reserves from the logical mining unit, then the lease shall 
not expire but shall continue as long as the one percent average production is maintained over any 
consecutive three year period; 

D. \ provide that, in lieu of any actual ett des requirement; dxpiletiel of the lease may be 
prevented by payment of an advance royalty equal to an estimated royalty obligation as contem+ 
plated by the approved mine plan and commercial production criteria. Any credit later taken for 
advance royalties against actual production royalties due shall not exceed fifty percent of the total 
royalty due and the lease shall not be extended for more than en years by paereene of advance 
royalties; 

E. provide for a royalty of twelve and one-half percent of ee proceeds received from the gail of 
all surface-mined coal or, at the option of the commissioner, the market value of the surface-mined 
coal and eight percent of the proceeds received from the sale of all underground-mined coal or, at 
the option of the commissioner, the market value of the underground-mined coal. The royalty rate 
may be reduced by the commissioner upon a showing that the leases for the nonstate lands in the 
same logical mining unit provide for a lower.rate or that the leased lands will be bypassed and not 
mined without a rate reduction; 

F. provide for an annual rental rate of five dollars ($5.00) per acre of the leased lands, to be 
paid throughout the effective period of the lease; 

G. provide that, except for small incidental quantities which may be vented or flared to achieve 
access to the coal, any coalbed methane gas is excluded and reserved from the coal lease. A coal 
lessee may engage in in situ coal gasification provided that such gasification does not disturb or 
diminish commercial quantities of coalbed methane gas; and 

H. contain other provisions prescribed by regulation of the commissioner. 


History: Laws 1989, ch. 200, § 2. 


19-9-11. Authority to enter; inspect books; prior lien. 


The commissioner of public lands or his authorized representative shall have the right to enter 
any leased lands for the purpose of measuring the cubical contents of every opening from which 
coal has been extracted and to otherwise inspect the leased lands to ensure that proper royalties 
have been paid. The commissioner or his representative shall have the right to inspect allrecords, 
books or accounts pertaining to the mining, extraction, transportation and returns of coal pro- 
duced from the leased lands and, at the request of the commissioner, the lessee shall furnish re- 
ports, samples, logs, assays or cores within reasonable bounds as the commissioner may determine 
to be necessary to the proper administration of the lands under lease. The value of any unpaid 
royalty shall become a prior lien upon the production from the leased lands and the improvements 
situated thereon. 


History: Laws 1989, ch. 200, § 3. 


19-9-12. Performance bond. 


Before commencing operations or development upon leased lands, a lessee shall execute and file 
with the commissioner of public lands a good and sufficient bond or other appropriate surety in an 
amount to be fixed by the commissioner to: 

A. guarantee the performance of all covenants and obligations under the coal lease, including 
the obligation to pay royalties; 

B. ensure that all aspects of mining operations and reclamation operations are conducted i in 
conformity with the approved mining plan; and 

C. ensure compensation for damage to the surface or surface improvements in the absence of 
an agreement between the coal lessee and any surface owner. 
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19-9-13 LEASE OF OIL AND GAS LANDS 19-9-16 


The commissioner, in his discretion, may allow a bond filed with the mining and minerals divi- 
sion of the energy, minerals and natural resources department pursuant to the Surface Mining Act, 
[Chapter 69, Article 25A NMSA 1978] to satisfy the requirements of this section. 


History: Laws 1989, ch. 200, § 4. 


19-9-13. Forfeiture for noncompliance. 


The commissioner of public lands may cancel any coal lease for nonpayment of rentals, for non- 
payment of royalties or for noncompliance with any of the terms or covenants of the lease, but 
before the cancellation is made, the commissioner shall mail to the lessee by registered or certified 
mail‘a notice of intention to cancel the lease, specifying the default for which the lease is subject to 
cancellation. If the lessee does not pay the rentals or royalties or begin to substantially remedy the 
other default within thirty days after mailing the notice of intention to eancel the. commissioner 
may cancel the ot a 


History: Laws 1989, ch. 200, § 5. 


19-9-14. Relinquishment. 


With the consent of the commissioner of public lands any coal lease may be relinquished in 
whole or in part provided that the commissioner shall not approve any relinquishment of an undi- 
vided interest in any coal lease nor less than a legal subdivision. 


History:,Laws 1989, ch. 200, § 6. 


19-9- 15. Rules and regulations authorized. 


After notice to all existing coal lessees and other intanester parties the commissioner may adopt 
rules and regulations as he deems necessary to carry out the provisions of this act [19-9-9 to 19- 
9-16 NMSA 1978]. The inadvertent failure to notify any coal lessee or other interested party shall 
not invalidate a rule or regulation. 


History: Laws ora ch. 200, § 7. 


19-9-16. Existing lessees; right to a new lease. 


Notwithstanding any provision of this act [19-9-9 to 19-9-16 NMSA 1978] requiring competitive 
bidding, the owner of any coal lease that is issued by the commissioner of public lands before the 
effective date of this section and maintained in good standing according to the terms and condi- 
tions of the coal lease and all applicable statutes and regulations shall, upon the expiration of the 
coal lease and in accordance with regulations prescribed by the commissioner, be entitled to a new 
lease for the leased lands. The terms and provisions of the new lease shall be consistent with the 
requirements of this act and any, regulations of the commissioner. 


History: Laws 1989, ch. 200, § 8. 


ARTICLE 10 


Lease of Oil and Gas Lands 
Sec. Sec, 
19-10-1. Issuance of leases authorized; lands subject; 19-10-2. Definitions, 
carbon dioxide leases exempted. 19-10-3. Classification of state lands for oil and gas leasing. 
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19-10-1 LEASE OF OIL AND GAS LANDS 19-10-1 


19-10-1. [Issuance of leases authorized; lands subject; carbon dioxide 
leases exempted.| 


The commissioner of public lands hereinafter referred to as the "commissioner" is hereby au- 
thorized to execute and issue in the name of the state of New Mexico, as lessor, leases for the 
exploration, development and production of oil and natural gas, from any lands belonging to the 
state of New Mexico, or held in trust by the state under grants from the United States of America, 
and including lands which have been or may hereafter be sold by the state with reservations of 
minerals in the land, such leases to be issued upon such terms and conditions as the commissioner 
may deem to be for the best interests of the state, and not inconsistent with the provisions of 
Chapter 125, of the Session Laws of 1929 [19-10-1, 19-10-12 to 19-10-25 NMSA 1978], and amend- 
ments thereto, provided that this act [19-10-1, 19-10-2 NMSA 1978] shall be effective only as to 
such leases issued subsequent to the effective date of this act; and; provided further, that nothing 
in this act shall affect or disturb valid existing rights as to any carbon dioxide lease heretofore is- 
sued under the provisions of Chapter 177, of the New Mexico Session Laws of 1937. 


History: Laws 1929, ch. 125, § 1; C.S. 1929, § 132- ' Law reviews. — For student article, "Preventing the 
401; Laws 1931, ch. 18, § 1; 1941, ch. 137, § 2; 1941 Extinction of Candidate Species: The Lesser Prairie- 
Comp., § 8-1101; 1953 Comp., § 7-11-1. Chicken in New Mexico", see 49 Nat. Resources J. 525 

Bracketed material. — The bracketed material was (2009). 
inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L.R. and C.J.S. references, — 38 Am. 

Compiler's notes. — Laws 1937, ch. 177, referred to in Jur. 2d Gas and Oil § 283. 
this section, was repealed by Laws 1941, ch. 137, § 3. Right of co-lessor in community oil or gas lease to lessen 

Cross references. — For reservation from sale of production and royalties under such lease by operations 
saline, mineral and oil and gas lands known to contain on land not covered thereby or released therefrom, 167 
such, and authorization of lease of same, see 19-7-25 A.L.R, 1225, 

NMSA 1978. Rights and remedies of owner or lessee of oil or gas land 

For reservation of mineral deposits in grazing and agri- or mineral or royalty interests therein, in respect of waste 
cultural leases, see 19-7-28 NMSA 1978. of oil or gas through operations on other lands, 4 A.L.R.2d 

For lease of mineral lands, see 19-8-1 NMSA 1978 et seq. 198, 

For lease of coal lands, see 19-9-9 NMSA 1978 et seq. What constitutes oil or gas "royalty" or "royalties" 

For reservation by state in mineral lease of purchase within language of conveyance, exception, reservation, 
rights, see 19-14-1 NMSA 1978, ~ devise or assignment, 4 A.L.R.2d 492, 


‘Mistake, accident, inadvertence, etc., as ground for re- 


ANNOTATIONS lief from termination or forfeiture of oil and gas lease for 

Form of lease. — Commissioner of public lands under failure to complete well, commence drilling, or pay rental, 
Laws 1929, ch, 125, § 1, could adopt such form as he de- strictly on time, 5 A.L.R.2d 993. ; 
sired for oil and gas leases. Atlantic Oil Producing Co. v. Abandonment of oil or gas lease by parol declaration, 13 
Crile, 1930-NMSC-040, 34.N.M. 650, 287 P, 696. A.L.R.2d 951. 

Commissioner of public lands mE insert in. oil ‘and Rights of tenants for years and remaindermen inter se 
gas leases matters of substance not inconsistent with the in royalties or rent, under oil or gas lease, 18 A.L.R.2d 98. 
provisions of the act. Atlantic Oil Producing Co. v. Crile, Liability for injury to property occasioned by oil, water, 
1930-NMSC-040. 34 N.M. 650, 287 P. 696. or the like flowing from well, 19 A.L.R.2d 1025. 

Public policy to promote production. — It is the: »° Surface owners' right of access to solid mineral seam or 
public policy as shown by the oil and gas leasing laws to vein conveyed to another, or through the space left by its 
promote development and production of oil and gas and'it . | Temoval to reach underlying oil or gas, 25 A.L.R.2d 1250. 
was not contemplated by the legislature that a lessee be __ Right of mineral lessee to deposit top soil, waste materi- 
deprived of his right to develop fully a well begun in good als and the like upon lessor's additional land not being 
faith merely because he was attempting to determine the | mined, 26 A.L.R.2d 1453. 
extent of the production’possible at a ‘depth less than, he Construction and effect of provision in mineral lease ex- 
contemplated drilling in order to test the productivity of cusing pay ment of minimum rent or royalty, 28 A.L.R.2d 
the area. 1953-54 Op. Att'y Gen. No. 53-6650. 1013. 

Commissioner's leasing authority not exclusive. Prohibiting or regulating removal or einiciinion of oil 


— This section does not grant the commissioner of pub- and gas, minerals, soil or other natural products within 
lic lands the exclusive authority to issue all oil and gas municipal limits, 10 A.L.R.3d 1226. 


th Att’ Gas and oil lease force majeure provisions: construction 
eels atop lands owned by the state. 1980 Op. Att'y | and effect, 46 A.L.R.4th 976. 


Royalty provision. — Commissioner may advertise, Duty of oil or gas lessee to restore surface of leased prem- 
offer and oer oil and gas lands upon a basis of the state ises upon termination of operations, 62 A.L.R.4th 1153. 
receiving more than one-eighth royalty from the highest 58 C.J.S. Mines and Minerals § 129. 
and best bidder as he may deem for the best interests of 
the state. 1945-46 Op. Att'y Gen. No. 45-4750. 
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19-10-2 ' PUBLIC LANDS 19-10-4 


19-10-2.. Definitions. 


The words "natural gas," as used in Sections 19-10-1 through 19-10-52 NMSA 1978 shall be 
construed to cover and include carbon dioxide gas and helium gas‘as well as gas of the hydrocar- 
bon kind. . ; 


History: Laws 1941, ch, 137, § 1; 1941 Comp.,, § 8- | _. ANNOTATIONS 


10a Nah OMDe SY ntl ey Laws tar ee LP rds Meaning of "gas". — "Gas" as used in the oil sd gas 


lease form signifies "natural gas" as defined in this section 
and_ includes carbon dioxide, but not hydrogen or nitro- 
gen. 1945-46 ast Att'y Gen. No. 4681. 


19-10-3. Classification of state lands for oil and gas babi 


A. For the purpose of issuing oil and gas leases thereon, all state lands under the jurisdiction 
of the commissioner shall be classified as either nonrestricted or restricted. Those lands placed 
within a restricted district pursuant to Section 19-10-16.NMSA 1978 shall be.classified as .re- 
stricted lands. All other lands owned by the state under the jurisdiction of the commissioner shall 
be classified as nonrestricted lands. Before leasing any tract of restricted land, it shall be further 
categorized as either regular or premium based upon the following factors relating to the tract: 

(1) oil and gas trends; ; 
(2) oil and gas traps; 

(8) reservoir volume and recovery rating; 

(4) lease bonus rating; and 

(5) exploration and activity. 

A percentage of zero percent to twenty percent shall be allocated to each factor. If the kot per- 
centages of all factors for a tract of land to be leased is less than seventy-five percent, the tract 
shall be categorized as regular. If the total percentage of all factors for a tract of land to be leased 
is seventy-five percent or more, the tract shall be categorized as premium. 

B. After notice and hearing, the commissioner shall promulgate regulations specifying criteria 
to be used in categorizing tracts pursuant to Subsection A of this section. 


History: 1978 Comp., § 19-10- 3, Sennniod by Laws Laws 1972, ch. 70, §.1, relating to the term and form of an 
1985, ch, 195, § 1. oil and gas lease, and enacted a new section. For present. 

Repeals and reenactments, — Laws 1985, ch. 195, comparable provisions, see 19- 10-4,1, 19-10-4,2 and 19-10- 
§:1, repealed former 19-10-3 NMSA 1978, as amended by. 4.8 NMSA 1978. 


19-10-4. Authorization to lease; lease provisions. 


In issuing oil and gas leases, the commissioner shall: 

A. use the exploratory lease form as set forth in Section 19-10-4. 1 NMSA 1978 for oil and gas 
leases of tracts classified as nonrestricted lands under Section 19-10-3 NMSA 1978; 

B. use the discovery lease form as set forth in Section 19-10-4,2 NMSA 1978 or the exploratory 
lease form for oil and gas leases of tracts classified as restricted lands and categorized as regular, 
under Section 19-10-38 NMSA 1978; and 

C. use the development lease form as set forth in Section 19- 10-4, 3 NMSA 1978, the discadary 
lease form or the exploratory lease form for oil and gas leases of tracts classified as restricted 
lands and categorized as premium under Section 19-10-3 NMSA 1978; provided that in using the 
development lease form for a tract receiving less than ninety total percentage points under Sec- 
tion 19-10-83 NMSA 1978, the royalty rate shall not exceed three-sixteenths. 


History: 1978 Comp., § 19-10-4, enacted by Laws an oil “ay gas ide notwithstanding the provisions of 19- 
1985, ch. 195, § 2. 10-3 NMSA 1978, and enacted a new section. For present 
Repeals and reenactments, — Laws 1985, ch. 195, comparable provisions, see 19-10-4,1, 19-10-4.2, and 19- 
§ 2, repealed former 19-10-4 NMSA 1978, as enacted by 10-4.3 NMSA 1978. 
Laws 1977, ch, 298, § 1, relating to the term and form of 
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19-10-4.1 LEASE OF OIL AND GAS LANDS 19-10-4.1 


19-10-4. 1. Exploratory form of lease; nonrestricted; regular restricted 
or premium restricted lands. 


The following form.is designated as the "Exploratory Form". It shall be used for all oil and gas 
leases on lands classified as nonrestricted lands. At the discretion of the commissioner, it may be 
used for lands classified as restricted; whether categorized as regular or premium: 


"Lease No. Application No. 
OIL AND GAS LEASE 
(Exploratory Form) . 
- This agreement, dated ,19__, between the state of New Mexico, acting by and through 
its commissioner of public nda, hevelnaltay called the "lessor", and ., whose 
address is , hereinafter called the "lessee", 
Witnesseth: 


‘Whereas, the lessee has filed in the office of the commissioner of public lands an application 
for an oil and gas lease covering the lands hereinafter described and has tendered estes the 
required first payment; and’ 

Whereas, all of the requirements of law relative to the application and tender udves been duly 
complied with; 


- Therefore, in consideration of the premises as well as the sum of — dollars 
($+), the same being the amount of the tender above mentioned, and the further’ sum of 
$ filing fee, and of the covenants and agreements hereinafter contained, the lessor does 


hereby grant, demise, lease and let unto the said lessee, exclusively, for the sole and only purpose 
of exploration, development and production of oil or gas (including carbon dioxide and helium), or 
both thereon and therefrom with the right to own all oil'and gas so produced and saved therefrom 
and not reserved as royalty by the lessor under the terms of this lease, together with rights-of-way, 
easements and servitudes for pipelines, telephone lines, tanks, power houses, stations, gasoline 
plants and fixtures for producing, treating and caring for such products, and housing and board- 
ing employees, and any and all rights and privileges necessary, incident to or convenient for the 
economical operation of said land, for oil and gas, with right for such purposes to the free ‘use of 
oil, gas, casing-head gas or water from said lands, but not from lessor's water wells, and with the 
rights of removing either during or after the term hereof, all and any improvements placed or 
erected on the premises by the lessee, including the right to pull all casing, subject, however, to the 
covenants and conditions hereinafter set out, the following described land situated in the county of 
, state of New Mexico, and more particularly described’ as follows: 


Line Subdivision ee Sec. Twp. ; _ Ree. : Acres Institution 
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19-10-4.1 PUBLIC LANDS 19-10-4.1 


Said lands having been awarded to lessee and designated as Tract No... ata public 
sale held by the commissioner of public lands on___. +=, 19..__. (To. be filled in only where 
lands are offered at public sale.) 

To have and to hold said land, and all the rights and privileges granted hereunder, to and unto 
the lessee for a primary term of five years from the date hereof, and as long thereafter as oil and 
gas, or either of them, is produced in paying quantities from said land by lessee, subject to all of 
the terms and conditions as hereinafter set forth. 

In consideration of the premises the parties covenant and agree as follows: 

1. Subject to the free use without royalty, as hereinbefore provided, the lessee shall pay the les- 
sor as royalty one-eighth part of the oil produced and saved from the leased premises or the cash 
value thereof, at the option of the lessor, such value to be the price prevailing the day oil is run into 
a pipeline, if the oil be run into a pipeline, or into storage tanks, if the oil is stored. 

2. Subject to the free use without royalty, as hereinbefore provided, at the option of the lessor 
at any time and from time to time, the lessee shall pay the lessor as royalty one-eighth part of the 
gas produced and saved from the leased.premises, including casing-head gas. Unless said option 
is exercised by lessor, the lessee shall pay the lessor as royalty one-eighth of the cash value of the 
gas, including casing-head gas, produced and saved from the leased premises and marketed or 
utilized, such value to be equal to the net proceeds derived from the sale of such gas in the field; 
provided, however, the cash value for royalty purposes of carbon dioxide gas and of hydrocarbon 
gas delivered to.a gasoline plant for extraction of liquid hydrocarbons. shall be equal to the net 
proceeds derived from the sale of such gas, including any liquid hydrocarbons recovered therefrom. 

Notwithstanding the foregoing provisions, the lessor may require the payment of royalty for all 
or any part of the gas produced and saved under this lease and marketed or utilized at a price per 
m.c.f. equal to the maximum price being paid for gas of like kind and quality and under like condi- 
tions in the same field or area or may reduce the royalty, value of any such gas (to any amount not 
less than the net proceeds of sale thereof, in the field) if the commissioner of public lands shall de- 
termine.such action to be necessary to the successful operation of the lands for oil or gas purposes 
or to encouragement of the greatest ultimate recovery of oil or gas or to the promotion of conserva- 
tion of oil or gas or in the public.interest. 

This lease shall not expire at the end of either the primary or secondary term hereof if there is 
a well capable of producing gas in paying quantities located upon some part of the lands embraced 
herein, or upon lands pooled or communitized herewith, where such well is shut-in due to the in- 
ability of the lessee to obtain a pipeline connection or to market the gas therefrom and if the lessee 
timely pays an annual royalty on or before the annual rental paying date next ensuing after the ex- 
piration of ninety days from the date said well was shut-in and on or before said rental date thereaf- 
ter. The payment of said annual royalty shall be considered for all purposes the same as if gas were 
being produced in paying quantities and upon the commencement of marketing of gas from said well 
or wells the royalty paid for the lease year in which the gas is first marketed shall be credited upon 
the royalty payable hereunder to the lessor for such year. The provisions of this section shall also 
apply where gas is being marketed from said leasehold premises and through no fault of the lessee, 
the pipeline connection or market is lost or ceases, in which case this lease shall not expire so long 
as said annual royalty is paid as herein provided. The amount of any annual royalty payable under 
this section shall equal twice the annual rental due by the lessee under the terms of this lease but 
not less than three hundred twenty dollars ($320) per well per year; provided, however, that any 
such annual royalty for any year beginning on or after fifteen years from the date hereof shall equal 
four times the annual rental due by the lessee under the terms of this lease but not less than two 
thousand dollars ($2,000) per well per year; and provided further that no annual royalty shall be 
payable under this section if equivalent amounts are timely paid pursuant to another lease issued 
by lessor and if such other lease includes lands communitized with lands granted hereunder for the 
purpose of prorationally sharing in the shut-in well. Notwithstanding the provisions of this section 
to the contrary, this lease shall not be continued after ten years from the date hereof for any period 
of more than ten years by the payment of said annual royalty unless, for good cause shown, the com- 
missioner of public lands, in his discretion, grants such a continuance. 

3. Lessee agrees to make full settlement on the twentieth day of each month for all royalties 
due the lessor for the preceding month, under this lease, and to permit the lessor or its agents, at 
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19-10-4.1 LEASE OF OIL AND GAS LANDS 19-10-4.1 


all reasonable hours, to examine lessee's books relating to the production and disposition of oil and 
gas produced. Lessee further agrees to submit to lessor annually upon forms furnished by lessor, 
verified reports showing lessee's operations for the preceding year. 

4, An annual rental at the rate of $ per acre shall become due and payable to the lessor 
by the lessee upon each acre of the land above described and then claimed by such lessee, and the 
same shall be due and payable in advance to the lessor on the successive anniversary dates of this 
lease, but the annual rental on any assignment shall in no event'be less than forty dollars ($40.00). 

In the event the lessee shall elect to surrender any or all of said acreage, he shall deliver to the 
lessor a duly executed release thereof and in event said lease has been recorded then he shall upon 
request furnish and deliver to the lessor a certified copy of a duly recorded release. 

5. The lessee may at any time by paying to the lessor all amounts then due as provided hide? 
and the further sum of forty dollars ($40.00), surrender and cancel this lease insofar as the same 
covers all or-any portion of the lands herein leased and be relieved from further obligations or li- 
ability hereunder, in the manner as hereinbefore provided. Provided, this surrender clause and the 
option herein reserved to the lessee shall cease and become absolutely inoperative immediately 
and concurrently ‘with the institution of any suit in any court of law or equity by the so lessor 
or any assignee, to enforce this lease, or any of its terms expressed or implied. 

6. All payments due hereunder shall be made’on or before the day such payment is ahd, at the 
office of the commissioner of public lands in Santa Fe, New Mexico. ' 

7: The lessee with the consent of the lessor shall have the rights to assign this lease in whole or 
in part. Provided, however, that no assignment of an undivided interest in the lease or in any part 
thereof nor any assignment.of less than a legal subdivision shall be recognized or approved by the 
lessor. Upon approval in writing by the lessor of an assignment; the assignor shall stand relieved from: 
all obligations to the lessor with respect.to the lands embraced in the assignment and the lessor shall 
likewise be relieved from all obligations to the assignor as to such tracts, and the assignee shall suc- 
ceed to all of the rights and privileges of the assignor with respect to such tracts and shall be held to 
have assumed all of the duties and obligations of the assignor to the lessor as to such tracts. 

8. In the event a well or wells producing oil or gas in paying quantities should be brought in on 
adjacent land which is draining the leased premises, lessee shall drill such offset well or wells as 
a reasonably prudent operator would drill under the same or similar circumstances, provided that 
no such offset well shall be required if baataeipree kd royalties are paid pursuant to an agreement 
between the lessor and the lessee. 

9. The lessee agrees to notify the lessor of the location of each well before commencing’ drilling 
thereon, to’ keep a complete and accurate log of each well drilled and to furnish a copy thereof, veri- 
fied by some person having actual knowledge of the facts, to the lessor upon the completion of any 
well, and to furnish the log of any unfinished well at any time when requested to do so by the lessor. 

If any lands embraced in this lease shall be included in any deed or contract of purchase out- 
standing and subsisting issued pursuant to any sale made of the surface of such lands prior to the 
date of this lease, it is agreed and understood that no drilling operation shall be commenced on 
any such lands so sold unless and until the lessee shall have filed a good and sufficient bond with 
the lessor as required by law, to secure the payment for such damage to the livestock, range, water, 
crops or tangible improvements on such lands as may be suffered by the purchaser holding such 
deed or contract of purchase, or his successors, by reason of the developments, use and occupation 
of such lands by such lessee. Provided, however, that no such bond shall be required if such pur- 
chaser shall waive the right to require such bond to be given in the manner provided by law. : 

10. In drilling wells all water-bearing strata shall be noted in the log, and the lessor reserves 
the right to require that all or any part of the casing shall be left in any nonproductive well when 
lessor deems it to the interest of the beneficiaries of the lands granted hereunder to maintain said 
well or wells for water. For such are so left in wells the lessor shall pay to the lessee the reason- 
able value thereof. 

11. Lessee shall be liable and agree to pay for all damages'to the reas livestock, growing 
crops or improvements caused by lessee's operations on said lands. When heap bythe lessor 
the lessee shall bury pipelines below plow depth. 

12. The lessee shall not remove any machinery or fixtures placed on aald premises, nor draw 
the casing from any well unless and until all payments and obligations due the lessor under the 
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terms of this agreement shall have been paid or satisfied. The lessee's right to remove the naaite 
is subject to the provision of Paragraph 10 above. 

13. Upon failure or default of the lessee to comply with any of the provisions or. covenants 
hereof, the lessor is hereby authorized to cancel this lease and such cancellation shall extend to 
and include.all rights hereunder as to the whole of the tract so claimed, or possessed by the lessee, 
but shall not extend to, nor affect the rights of any other lessee or assignee claiming any portion of 
the lands upon which no default has been made; provided, however, that before any such cancella- 
tion shall be made, the lessor shall mail to the lessee so defaulting, by registered or certified mail, 
addressed to the post-office address of such lessee as shown by the records of the state land office, 
a notice of intention of cancellation specifying the default for which cancellation is to be made, and 
if within thirty days from the date of mailing said notice the said lessee shall remedy the default 
specified in said notice, cancellation shall not be made. | 

14. Ifthe lessee shall have failed to make discovery of oil or gas in paying quantities during the 
primary term hereof or if such discovery shall have been made and production shall have ceased 
for any reason, the lessee may continue this lease in full force and effect for an additional term of 
five years and as long thereafter as oil and gas in paying quantities or either of them is produced 
from the leased premises by paying each year in advance, as herein provided, double the rental 
provided herein for the primary term, or the highest rental prevailing at the commencement of the 
secondary term in any rental district, or districts in which the lands, or any part thereof, may be 
situated, if it be greater than double the rental provided for the primary term; provided, however, 
such rental shall be paid within the time provided by Section 13 hereof. If.oil or gas in paying 
quantities should be discovered during the secondary term hereof but production should cease 
during said secondary term, this lease shall continue for the remainder of said secondary term of 
five years so long as said rental is paid and if oil or gas in paying quantities is being produced at 
the end of the secondary term of five years so long thereafter as oil and gas in paying quantities or 
either of them is produced from the leased premises. 

15. If this lease shall have been maintained in accordance with ‘on provisions hereof and if at 
the expiration of the secondary term provided for herein oil or gas is not being produced on said 
land but lessee is then engaged in bona fide drilling or reworking operations thereon, this lease 
shall remain in full force and effect so long as such operations are diligently prosecuted and, if 
they result in the production of oil or gas, so long thereafter as oil and gas in paying quantities, or 
either of them, is produced from said land; provided, however, such operations extending beyond 
the secondary term shall be approved by the lessor upon written application filed with the lessor 
on or before the expiration of said secondary term, and a report of the status of all of such opera- 
tions shall be made by the lessee to the lessor every thirty days and a cessation of such operations 
for more than twenty consecutive days shall be considered as an abandonment of such operations 
and this lease shall thereupon terminate. 

If during the drilling or reworking of any well under this section, Leased loses or junks the hole 
or well and after diligent efforts in good faith is unable to complete said operations, then within 
twenty days after'the abandonment of said operations, lessee may commence another well within 
three hundred thirty feet of the lost or junked hole or well and drill the same with due diligence. 

Operations commenced and continued as herein provided shall extend this lease as to all lands 
as to which the same is in full force and effect as of the time said drilling operations are com: 
menced; provided, however, this lease shall be subject to cancellation in accordance with Para- 
graph 13 hereof for failure to pay rentals or file reports which may become due while operations 
are being conducted hereunder. 

16., Should production of oil and gas or either of them in paying quantities be obtained while 
this lease is in force and effect and should thereafter cease from any cause after the expiration 
of ten years from the date hereof this lease shall not terminate if lessee commences additional 
drilling or reworking operations within sixty days after the cessation of such production and shall 
remain in full force and effect so long as such operations are prosecuted in good faith with no ces- 
sation of more than twenty consecutive days, and if such operations result in the production of oil 
or gas in paying quantities, so long thereafter as oil or gas in paying quantities is produced from 
said land; provided, however, written notice of intention to commence such operations shall be filed 
with the lessor within thirty days after the cessation of such production, and a report of the status 


316 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


19-10-4,1 LEASE OF OIL AND GAS LANDS 19-10-4.1 


of such operations shall be made by the lessee to the lessor every thirty days, and the cessation of 
such operations for more than twenty consecutive days shall be considered as an abandonment of 
such operations and this lease shall thereupon terminate. 

17. Lessees, including their heirs, assigns, agents and contractors shall at their own expense 
fully comply with all laws, regulations, rules, ordinances and requirements of the city, county, 
state, federal authorities and agencies, in all matters and things affecting the premises and opera- 
tions thereon which may be enacted or promulgated under the governmental police powers per- 
taining to public health and welfare, including but not limited to conservation, sanitation, aesthet- 
ics, pollution, cultural properties, fire and ecology. Such agencies.are not to be deemed third party 
beneficiaries hereunder, however, this clause is enforceable by the lessor in any manner provided 
in this lease or by law. 

18. Should lessor desire to exercise its rights to take in-kind its royalty share of oil, gas or asso- 
ciated substances or purchase all or any part of the oil, gas or associated substances produced from 
the lands covered by this lease, the lessee hereby irrevocably consents to the lessor exercising its 
right. Such consent is a consent to the termination of any supplier/purchaser relationship between 
the lessor and the lessee deemed to exist under federal regulations. Lessee further agrees that it 
will require any purchaser of oil, gas or associated substances to likewise waive any such rights. 

19, Lessor reserves a continuing option to purchase at any time and from time to time, at the 
market price prevailing in the area on the date of purchase, all or any part of the minerals (oil and 
gas) that will be produced from the lands covered by this lease. 

20. Lessor reserves the right to execute leases for geothermal resource development and op- 
eration thereon; the right to sell or dispose of the geothermal resources of such lands; and the right 
to grant rights of way and easements for these purposes. 

21. All terms of this agreement shall extend to and bind the heirs, executors, administrators, 
successors and assigns of the parties hereto. 

In witness whereof, the party of the first part has hereunto signed and caused its name to be 
signed by its commissioner of public lands thereunto duly authorized, with the seal of his office af- 
fixed, and the lessee nas signed this agreement the day and year first above written. 


STATE OF NEW MEXICO 


BYinathtes daos so anifayes oc 
Commissioner of Public Lands, Lessor 
(Seal)"." 
Lessee 

History: 1978 Comp., § 19-10-4.1, enacted by Laws ch. 200, § 1) lease forms are limited by their respective 
1985, ch. 195, § 8. free use clauses and do not require royalties to be’paid on 
Cross references. — For commissioner of public lands, lessees’ use of drip condensate to the extent that lessees 
see 19-1-1 NMSA 1978. do not derive proceeds from such use. Lessees are only 


obligated to pay royalties on the use of drip condensate 
to the extent that lessees receive proceeds from such use. 
Net proceeds royalty obligation. — The net proceeds ConocoPhillips Co. v. Lyons, 2013-NMSC-009, 299 P.3d 
royalty obligations contained in the 1931 (Laws 1930, ch. 844. ; ; 2 
18, § 2) and 1947 (Laws 1947, ch. 200, § 1) lease forms are Deduction of costs of post-production services 
unambiguous as a matter of law and lessees under such provided by lessees’ affiliates. — Under the 1931 
leases are entitled to recover some post-production costs (Laws 1930, ch. 18, § 2) and 1947 (Laws 1947, ch. 200, § 
associated with making gas marketable. ConocoPhillips 1) lease forms, in calculating lessee’s royalty obligations, 
Co. v. Lyons, 2013-NMSC-009, 299 P.3d 844. the deduction of costs of post-production services that are 
rac. usc. rianse, << Tindas a Festina. eldviann. Can provided by lessees’ affiliates must be reasonable. Cono- 


tained in the 1931 (Laws 1930, ch. 18, § 2) and 1947 (Laws coPhillips Co. v. Lyons, 2013-NMSC-009, 299 P.d 844. _ 

1947, ch, 200, § 1) lease forms, lessees are entitled to the Maximum price provision. — The maximum price 
free use of field and plant fuel so long as the fuel is used provision contained in the 1947 (Laws 1947, ch. 200, 
in the operation of the lease. Field and plant fuels are § 1) lease form does not affect lessees’ ability to deduct 
not subject to royalty payments because they are post- post-production costs. It provides the commissioner with 
production costs that lessees remit to post-production the authority to require that lessees deduct their post- 
service providers for the development and production of production expenses from the maximum price being paid 
the leased premises and are neither sold nor saved by les- for gas of like kind and quality in the same field or area. 


ANNOTATIONS 


sees. ConocoPhillips Co. v. Lyons, 2013-NMSC-009, 299 ConocoPhillips Co. v. Lyons, 2013-NMSC-009, 299 P.3d 

P.3d 844, 844. para oF =H Be 

Drip condensate. — The royalty obligations contained Rulemaking authority of commissioner limited. 

in the 1931 (Laws 1930, ch. 18, § 2) and 1947 (Laws 1947, — The commissioner has no authority to promulgate rules 
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or regulations inconsistent with legislative enactments, 
governing mineral leases on public lands. Harvey E. Yates 


Co, v. Powell, 98 F.3d 1222 (10th Cir. 1996). 

The commissioner exceeded his authority and usurped 
a legislative function in promulgating the definition of 
"proceeds" in a rule so that it would require state lessees 
to pay royalties even when gas was not extracted from 
the leased premises. Harvey E. Yates Co. v. Powell, 98 F.3d 
1222 (10th Cir. 1996), 

Effect of production in portion of premises on 
rights of partial assignee. — Where oil and gas lease 
from commissioner of public lands provided that if oil and 
gas were produced in paying quantities within 10-year 
period, which time had been allowed lessee to produce 
oil and gas, lease might be continued in force as long as 
oil or gas should be produced, and portion of lease was 
assigned, assignee succeeded to all rights of original les- 
see, and on producing oil in. portion of lease not covered 
by assignment, assignee had right to continue lease in 
force, subject to implied covenant to perform the develop- 
ment work. State ex rel. Shell Petroleum Corp. v. Worden, 
1940-NMSC-038, 44 N.M. 400, 103 P.2d 124, 

Liability for damages. — Persons performing seis- 
mographic work upon state land with consent of mineral 
lease holders and commissioner of public lands are li- 
able for damages caused to holders of grazing leases on 
the land, since, under Subdivision 11 of form lease found 
in this section, mineral lease holder would be liable for 
such damages. Tidewater Associated Oil Co. v. Shipp, 
1954-NMSC-129, 59 N.M. 37, 278 P.2d 571. 

Under the terms of the lease in this section the mineral 
lessee may be liable for damages without regard to negli- 
gence. Dean v. Paladin Exploration Co,, 2003-NMCA-049, 
133 N.M. 491,64 P.3d 518. 

Notice of intent to cancel lease by certified mail. 
— The commissioner of public’ lands fulfills the statutory 
requirement for notice to terminate a lessee's interest in 
an oil and gas lease when he sends a notice of intent to 
cancel by certified mail. Abbott v. Armijo, 1983-NMSC-065, 
100 N.M. 190, 668 P.2d 306. 

Limitation on royalties on cash settlements of 
contract disputes between lessees and purchasers. 
— Under a statutory lease, the state was not entitled to 
royalties on cash payments made in settlement of take-or- 
pay disputes between lessees and gas purchasers, except 
for the proceeds obtained by the lessees from the sale of 
gas at the bought-down price and a commensurate portion 
of the proceeds attributable to price reductions applicable 
to future production under the renegotiated sales agree- 
ment as production occurs. Harvey E. Yates Co. v. Powell, 
98 F.3d 1222 (10th Cir, 1996), 

Public policy. — It is the public policy as shown by 
the oil and gas leasing laws to promote development and 
production of oil and gas and it was not contemplated by 
the legislature that.a lessee be deprived of his right to 
develop fully a well begun in good faith merely because 
he was attempting to determine the extent of the produc- 
tion possible at a depth less than he contemplated drilling 
in order to test the productivity of the area. 1953-54 Op. 
Att'y Gen. No. 53-5650, 

Use of form not required of other state agencies, 
— The form for leasing oil and gas lands belonging. to 
agencies other than the office of the commissioner of pub- 
lic lands need not comply with the terms and conditions of 
this.section, even where such leases are offered through 
the facilities of the commissioner as an accommodation to 
another state agency. 1980 Op. Att'y Gen. No. 80-10. 
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Production on part benefits whole. — If production 
has been obtained in a unit area the production inures to 
the benefit of all tracts contained in the unit area; under 
the form oil and gas lease all of the tracts contained i in 


_ a lease are perpetuated for as long after.the term of the 


lease as oil or gas in paying quantities is produced from 
S thdiael by the lessee. 1953- b4 Op. Att'y Gen. No, 53- 
570 

Drilling on part benefits ci bite — The, commence- 
ment of drilling on any part of a unit area prior to the 
expiration of the secondary term would extend the sec- 
ondary term on all tracts included in the unit area and 
would be considered the same as though a well:-had been 
commenced on each tract in such unit area. 1953-54 Op. 
Att'y Gen. No. 53-5708, 

Expiration of lease prior to drilling. — Drilling op- 
erations may not be made upon a second well in the event) 


. the approved operation is completed without production 
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where the drilling operations have not been begun on 
the second well prior to the expiration date of the second 
term. 1953-54 Op. Att'y Gen, No. 53-5650. 

Purpose of extension. — Extension of lease bevond 
its secondary term is for such period of time as required 
to conclude bona fide drilling in which lessee was engaged 
at expiration of the secondary term: at which time lease 
terminates if oil.or gas are not found, but if this drilling 
operation results in production, then the lease is contin- 
ued for as long as oil and gas, or either of them, is pro- 
duced from said land:in paying quantities, 1949-50 Op, 
Att'y Gen, No, 49-5230. 

Application for continuation. — Under Subdivision 
16 (now 15) a lessee may make application in writing be- 
fore expiration of the secondary term for a continuation: 
of the term if engaged in bona fide drilling or reworking 
operations. 1949-50 Op. Att'y Gen. No. 49-5230. 

Surrender of lease and reapplication. — Once a 
lessee has surrendered his lease as provided for under 
Subdivision 5, the commissioner may refuse to accept an 
application for a new lease made by the same party. 1945- 
46 Op. Att'y Gen. No. 45-4659. 

Rental on assignment of lease. — Annual rental to 
be charged assignee of oil and gas lease is same as that of 
original lessee, and for secondary term the rental is double 
that of primary term. 1937-38 Op. Att'y Gen. No. 37-1597. 

Commissioner may insert covenant compelling 
reasonable development of the leased premises for oil 
and gas, 1941-42 Op, Att'y Gen. No. 41-3835, 

Law reviews. — For note, "State Regulation of Oil and 
Gas Pools on State, Federal, Indian and Fee Lands," see 2 
Nat. Resources J. 355 (1962). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
Jur. 2d Gas and Oil § 283. 

Implied duty of oil and gas lessee to protect against 
drainage, 18 A.L.R.4th 14. 

Remedy for breach of implied duty of oil and gas lessee 
to protect against drainage, 18 A.L.R.4th 147. . 

Production on one tract as extending term on other 
tract where one mineral lease conveys oil or gas rights in 
separate tracts for as long as oil-or gas is produced, 35 
A.L.R.4th 1167. 

Construction and application of "Mother Hubbard" 
or "cover-all" clause in gas and oil lease or deed, 80 
A.L.R.4th 205. 

Oil and gas: rights of royalty owners to take- “or-pay set- 
tlements, 57 A.L.R.5th 753. 
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19-10-4.2. Discovery form of lease; mpsiaueente restricted or re 
restricted lands. 


The following form is designated as the "Discovery Form'.,It may re used by the commissioner 
for oil and gas leases on lands classified as restricted lands, whether palagontect as regular or 
premium: | 


"Lease No. Din Application No. 
OIL AND GAS. LEASE 

(Discovery Form) 

- This agreement, dated , 19, between the state of New Mexico, acting by and 
through its commissioner a ae Tandy HareLnaetae calledthe "lessor", and ___ 4 
whose address is Piglet called the tose bsiobe a pene 

Witnesseth: ; . 


Whereas, the lessee has filed’ ‘in the Serta of the commissioner of publie lands an application 
for an oil and gas lease « covering the lands ati thee described and has tendered therewith the 
required first payment; and~ 

Whereas, all of the Sag RA attri of law batatibv ve) the application sai brett have been duly 
complied with; 


Therefore, in consideration of the premises as’ well as the sum of __ dollars 
3 _ _____*_), the same being the amount of the tender above mentioned, and the further sum of 
a “filing fee, and of the covenants and agreements hereinafter contained, the lessor does 


fia grant, demise, lease and let unto the said lessee, exclusively, for the sole and only purpose 
of exploration, development and production of oil or gas (including carbon dioxide and helium), or 
both thereon and therefrom with the right to own all oil and gas so produced and saved therefrom 
and not reserved as royalty by the lessor under the terms of this lease, together with rights-of-way, 
easements and servitudes for pipelines, telephone lines, tanks, power houses, stations, gasoline 
plants and fixtures for producing, treating and caring for such products, and housing and board- 
ing employees, and any and all rights and privileges necessary, incident ‘to or convenient for the 
economical operation of said land, for oil and gas, with right for such purposes to the free use of 
oil, gas, casing-head gas or water from said lands, but'not from lessor's water wells, and with the 
rights of removing either during or after the term hereof, all and any improvements’ placed or 
erected on the premises by the lessee, including the right to pull all casing, subject, however, to the 
covenants and conditions hereinafter set out; the following described land situated in the county of 
, state of New Mexico, and more particularly described as follows: 


Line Subdivision Sec. | Twp. 2. Rge. Acres... Institution 
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Said lands having: been awarded to lessee and-designated as Tract No._________—sat_ a public sale 
held by the commissioner of public lands on___—— 19__. 

To have and to hold said land, and all the rights and privileges eranted hereunder, to and unto 
the lessee for a primary term of five years from the date hereof, and as long thereafter as oil and 
gas, or either of them, is produced in paying quantities from said land by lessee, subject to all: of 
the terms and conditions as hereinafter set forth. . 

In consideration of the premises the parties covenant and agree as follows: 

1. Subject to the free use without royalty, as hereinbefore provided, the lessee shall pay the 
lessor as royalty one-sixth part of the oil produced and saved from the leased premises or the cash 
value thereof, at the option of the lessor, such value to be the price prevailing the day oil is run into 
the pipeline, if the oil be run into a pipeline, or into storage tanks, if the oil is stored. 

2. Subject to the free use without royalty, as hereinbefore provided, at the option of the lessor 
at any time and from time to time, the lessee shall pay the lessor as royalty one-sixth, part of the 
gas produced and saved from the leased premises, including casing-head gas. Unless said option is 
exercised by lessor, the lessee shall pay the lessor as royalty one-sixth of the cash value of the gas, 
including casing-head gas, produced and saved from the leased premises and marketed or utilized, 
such value to.be equal to the net proceeds derived from the sale of such gas in the field; provided, 
however, the cash value for royalty purposes of carbon dioxide gas and of hydrocarbon gas deliv- 
ered to a gasoline plant for extraction of liquid hydrocarbons shall be equal to the net proceeds 
derived from the sale of such gas, including any liquid hydrocarbons recovered therefrom. 

Notwithstanding the foregoing provisions, the lessor may require the payment of royalty for all 
or any part of the gas produced and saved under this lease and marketed or utilized at a price per 
m.c.f, equal. to the maximum price being paid for gas: of like kind and quality and under like condi- 
tions in the same field or area or may reduce the royalty value of any such gas (to any amount not 
less than the net proceeds of sale thereof, in the field) if the commissioner of public lands shall de- 
termine such. action to be necessary to the successful operation of the lands for oil or gas purposes 
or to encouragement of the greatest ultimate recovery of oil or gas or to the promotion or.conserva- 
tion of oil or gas or in the public interest. 

This lease. shall not expire.at the end of the primary term hereof if there is a well capable of 
producing gas in paying quantities located upon some part of the lands embraced herein, or upon 
lands pooled or communitized herewith, where such well is shut-in due to the inability of the les- 
see to obtain a pipeline connection or to market the gas therefrom, and if the lessee timely pays 
an annual royalty on or before the annual rental paying date next ensuing after the expiration of 
ninety days from the date said well was shut-in and on or before said rental date thereafter. The 
payment of said annual royalty shall be considered for all purposes the same as if gas were being 
produced in paying quantities and upon the commencement of marketing of gas from said well or 
wells the royalty paid for the lease year in which the gas is first marketed shall be credited upon 
the royalty payable hereunder to the lessor for such year. The provisions of this section shall also 
apply where gas is being marketed from said leasehold premises and through no fault of the les- 
see, the pipeline connection or market is lost or ceases, in which case this lease shall not expire so 
long as said annual royalty is paid as herein provided. The amount of any annual royalty payable 
under this section shall equal twice the annual rental due by the lessee under the terms of this 
lease but not less than three hundred twenty dollars ($320) per well per year; provided, however, 
that any such annual royalty for any year beginning on or after ten years from the date hereof 
shall equal four times the annual rental due by the lessee under the terms of this lease but not 
less than two thousand dollars ($2,000) per well per year; provided further, that no annual royalty 
shall be payable under this section if equivalent amounts are timely paid pursuant to another 
lease issued by lessor and if such other lease includes lands communitized with lands granted 
hereunder for the purpose of prorationally sharing in the shut-in well. Notwithstanding the provi- 
sions of this section to the contrary, this lease shall not be continued after five years from the date 
hereof for any period of more than ten years by the payment of said annual royalty unless, for good 
cause shown, the commissioner of public lands, in his discretion, grants such a continuance. 

3. Lessee agrees to make full settlement on the twentieth day of each month for all royalties 
due the lessor for the preceding month, under this lease, and to permit the lessor or its agents, at 
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all reasonable hours, to examine lessee's books relating to the production and disposition of oil and 
gas produced. Lessee further agrees to submit to lessor annually upon forms furnished by lessor, 
verified reports showing lessee's ep rssnie for the preceding year. 

4, An annual rental at the rate of $ per acre shall become due and payable to the les- 
sor by the lessee upon each acre of the land above described and then claimed by such lessee and the 
same shall be due and payable in advance to the lessor on the successive anniversary dates of this 
lease, but the annual rental on any assignment shallin no event be less than forty dollars ($40.00). 

In the event the lessee shall elect to surrender any or all of said acreage, he shall deliver to the 
lessor a duly executed release thereof and in event said lease has been recorded then he shall upon 
request furnish and deliver to the lessor a certified copy of a duly recorded release. 

5. The lessee may at any time by paying to the lessor all amounts then due as provided herein 
and the further sum of forty dollars ($40.00), surrender and cancel this lease insofar as the same 
covers all or any portion of the lands herein leased and be relieved from further obligations or li- 
ability hereunder, in the manner as’hereinbefore provided. Provided, this surrender clause and the 
option herein reserved to the lessee’shall cease and become absolutely inoperative immediately 
and concurrently with the institution of any suit in any court of law or equity by the lessee, lessor 
or any assignee; to enforce this lease, or any of its terms expressed or implied. 

6. All payments due hereunder shall‘be made on or before the day such payment is due, at the 
office of the commissioner of public lands in Santa Fe, New Mexico. 

7. The lessee with the consent of the lessor shall have the rights to assign this lease in whole or 
in part. Provided, however, that no assignment: of an undivided interest in'the-lease or in any part 
thereof nor any assignment of less than a legal subdivision shall be recognized‘or approved by the 
lessor. Upon approval in writing by the lessor of an assignment, the assignor shall stand relieved from 
all obligations to the lessor with respect to the lands embraced in the assignment and the lessor shall 
likewise be relieved from all obligations to the assignor as to such tracts, and the assignee shall suc- 
ceed to all of the rights and privileges of the assignor with respect to such tracts and shall be held to 
have assumed allof the duties and obligations of the assignor to the lessor as to such tracts. ' 

8. In the event a well or wells producing oil or gas in paying quantities should be brought in ‘on 
adjacent land which is draining the leased premises, lessee shall drill such offset wellor wells as 
a reasonably prudent operator would drill under the same or similar circumstances, provided that 
no such offset well shall be required if ce teeie | royalties are paid Bean to an ‘has ae Pa 
between the lessor and the lessee. . 

9, The lessee agrees to notify the lessor of the weatibi of each well before commencing drilling 
thereon, to keep a complete and accurate log of each well drilled and'to furnish a copy thereof, veri- 
fied by some person having actual knowledge of the facts, to the lessor upon the completion of any 
well, and to furnish the log of any unfinished well at any time when requested ‘to do so by the lessor. 

If any lands embraced in this lease shall be included in any deed or contract of purchase out- 
standing and subsisting issued pursuant to any sale made of the’surface of such lands ’prior to the 
date of this lease, it‘:is agreed’ and understood that ‘no drilling operation shall be commenced on 
any such lands so‘sold unless and until the lessee shall have filed a good and sufficient bond with 
the lessor as required by law, to secure the payment for such damage to the livestock, range, water, 
crops or tangible improvements on such lands as may be suffered by the purchaser holding such 
deed or contract of purchase, or his successors, by reason of the developments, use and occupation 
of such lands by such lessee. Provided, however, that no such bond shall be required if such pur- 
chaser shall waive the right to require such bond to be given in the manner provided by law. 

10. In drilling wells all water-bearing strata shall be noted in the log, and the lessor réserves 
the right to require that all or any part of the casing shall be left':in any nonproductive well when 
lessor deems it to the interest of the beneficiaries of the lands granted hereunder to maintain said 
well or wells for water. For such casing so left in wells the lessor shall pay to im: lessee the reason- 
able value thereof. 

11. Lessee shall be liable‘and agree to pay for all Astin aeie to the range}: dvebtdete) growing 
crops or improvements caused by lessee's' operations on said Soo When requested by pti lessor 
the lessee shall bury pipelines’ below plow depth. 

12.. The lessee shall not remove any machinery or Axbates plelota on said premises, nor draw 
the casing from any well unless and until all payments and obligations due the lessor under the 
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terms of this agreement shall have been paid or satisfied. The lessee's right ton remove the casing 
is subject to the provision of Paragraph 10 above. | 

13. Upon failure or default of the lessee to comply with any of the provisions or RE 
hereof, the lessor is hereby authorized to cancel this lease and such cancellation shall extend to 
and include all rights hereunder as to the whole of the tract so claimed, or possessed by the lessee, 
but shall not extend to, nor affect the rights of any other lessee or assignee claiming any portion of 
the lands upon which no:default has been made; provided, however, that before any such cancella- 
tion shall be made, the lessor:shall mail to the lessee so defaulting, by registered or certified mail, 
addressed:to the post office address of such lessee as shown by the records of the state land office, 
a notice of intention of cancellation specifying the default for which cancellation is to be made, and 
if within thirty days from the date of mailing said notice the said lessee shall xeniey the default 
specified in said notice, cancellation shall not be made. 

14. Ifthis lease shall have been maintained in accordance with the provisions hereof and if at the 
expiration of the primary term provided for herein oil or gas is not being produced on said land but 
lessee is then engaged in bona fide drilling or reworking operations thereon, this lease shall remain 
in full force and effect so long as such operations are diligently prosecuted and, if they result in the 
production of oil or gas, so long thereafter as oil and gas in paying quantities, or either of them, is pro- 
duced from said land; provided, however, such operations extending beyond the primary term shall 
be approved by the lessor upon written application filed with the lessor on or before the expiration of 
said term, and a report of the status of all of'such operations shall be made by the lessee to the lessor 
every thirty days and a cessation of such operations for more than twenty consecutive days shall be 
considered as an abandonment of such operations and this lease shall thereupon terminate. 

If during the drilling or reworking of any well under this section, lessee loses or junks the hole 
or well and after diligent efforts in good faith is unable to complete said operations, then within 
twenty days after the abandonment of said operations, lessee may commence another well within 
three hundred thirty feet of the lost. or junked hole or well and drill the same with due diligence. 

Operations commenced and. continued as herein provided shall extend this lease as to all lands 
as to which the same. is in full force and effect. as of the time said drilling operations are com- 
menced; provided, however, this lease shall be subject'to cancellation in accordance with Para- 
graph 13 hereof for failure to pay rentals or file reports which may become due while operations 
are being conducted hereunder. | 

15. Should production of oil and gas or either of them in paying quantities be obbaiiied while 
this lease is in force and effect and should thereafter,cease from any cause after the expiration 
of five years from the date hereof this lease shall not terminate if lessee commences additional 
drilling or reworking operations within sixty days after the cessation of:such production and shall 
remain in full force and effect so long as such operations are prosecuted in good faith with no ces- 
sation of more than twenty consecutive days, and if such operations result in the production of oil 
or gas in paying quantities, so long thereafter as oil or gas in paying quantities is produced from 
said land; provided, however, written notice of intention to commence such operations shall be filed 
with the lessor within thirty days after the cessation of such production, and a report of the status 
of such operations shall be made by the lessee to the lessor every thirty days, andthe cessation of 
such operations for more than twenty consecutive days shall be considered as an abandonment of 
such.operations and this lease shall thereupon terminate. 

16. Lessees, including their heirs, assigns, agents and contractors shall at ates own expense fully 
comply with all laws, regulations, rules, ordinances and requirements of the city, county, state, federal 
authorities and agencies, in all matters and things affecting the premises and operations-thereon 
which may be enacted or promulgated under the governmental police powers pertaining to public 
health and welfare,,including but not limited to conservation, sanitation, aesthetics, pollution, cul- 
tural properties, fire and ecology. Such agencies are not to be deemed third party beneficiaries here- 
under, however, this clause is enforceable by the lessor in any manner provided in this.lease or by law. 

17. Should lessor desire to exercise its rights to take in-kind its royalty share of oil, gas or asso- 
ciated substances or purchase all or any part of the oil, gas or associated substances produced from 
the lands covered by this lease, the lessee hereby irrevocably consents to the lessor exercising its 
right. Such consent is a consent to the termination of any supplier/purchaser relationship between 
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the lessor and the lessee deemed to exist under federal regulations. Lessee further agrees that it 
will require any purchaser of oil, gas or associated substances to likewise waive any such rights. 

18. Lessor reserves a continuing option to purchase at any time and from time to time, at the 
market price prevailing in the area on the date of purchase, all or any part of the minerals (oil and 
gas) that will be produced from the lands covered by this lease. 

19. Lessor reserves the right to execute leases for geothermal resource development and op- 
eration thereon; the right to sell or dispose of the geothermal resources of such lands; and the right 
to grant rights of way and easements for these purposes. 

20. All terms of this agreement shall extend to and bind the heirs, SRACHLOTS, administrators, 
successors and assigns of the parties hereto. 

In witness whereof, the party of the first part has hereunto signed and caused its name to be 
signed by its commissioner of public lands thereunto duly authorized, with the seal of his office af- 
fixed, and the lessee has signed this agreement the day and year first:above written. 


STATE OF NEW MEXICO 
oy eee te ee eer eee Oe one ee 
Commissioner of Public Lands, Lessor 
(Seal)"." 
Lessee 

History: 1978 Comp., § 19-10-4.2, enacted by Laws Notice of intent to cancel lease by certified mail, 
1985, ch. 195, § 4. — The commissioner of public lands fulfills the statutory 

Cross references. — For commissioner of public lands, requirement for notice to terminate a lessee's interest in 
see 19-1-1 NMSA 1978. an oil and gas lease when he sends a notice of intent to 

cancel by certified mail. Abbott v. Armijo, 1983-NMSC-065, 
ANNOTATIONS 100 N.M. 190, 668 P.2d 306. 

Net proceeds royalty obligation. — The net proceeds Effect of production in portion of Oy Bie As 
royalty obligations contained in the 1931 (Laws 1930, ch. rights of partial assignee. — Where oil and gas lease 
18, § 2) and 1947 (Laws 1947, ch. 200, § 1) lease forms are from commissioner of public lands provided that if oil and 
unambiguous as a matter of law and lessees under such gas were produced in paying quantities within 10-year 
leases are entitled to recover some post-production costs period, which time had been allowed lessee to produce 
associated with making gas marketable. ConocoPhillips oil and gas, lease might be continued in force as long as 
Co. v. Lyons, 2013-NMSC-009, 299 P.3d 844, oil or gas should be produced, and portion of lease was 

Free userclause:-— Under ithe: free uke ‘clauses *con- assigned, assignee succeeded to all rights of original les- 
tained in the 1931 (Laws 1930, ch. 18, § 2) and 1947 (Laws see, and on producing oil in portion of lease not covered 
1947, ch. 200, § 1) lease forms, lessees are entitled to the by assignment, assignee had right to continue lease in 
free use of field and plant fuel so long as the fuel is used in force, subject to implied covenant to perform the develop- 
the operation of the lease, Field and plant fuels are not sub- ment work. State ex rel. Shell Petroleum Corp. v, Worden, 
ject to royalty payments because they are post-production 1940-NMSC-038, 44 N.M. 400, 103 P.2d 124. Poet , 
costs that lessees remit to post-production service provid-: »;| _ Liability for damages. — Persons performing seis- 
ers for the development and production of the leased prem- mographic work upon state land with onsene of mineral 
ises and are neither sold nor saved by lessees. ConocoPhil- lease holders and commissioner of public lands are li- 
lips Co. v. Lyons, 2013-NMSC-009, 299 P.3d 844. able for damages caused to holders of grazing leases on 

Drip condensate. — The royalty obligations contained the land, since, under Subdivision 11 of form lease found 
in the 1931 (Laws 1930, ch. 18, § 2) and 1947 (Laws 1947, in this section, mineral lease holder would be liable for 
ch. 200, § 1) lease forms are limited by their respective free such damages. Tidewater Associated Oil Co. v. Shipp, 
use clauses and do not require royalties to be paid on les- 1954-NMSC-129, 59 N.M. 37, pean 571. ; 
sees’ use of drip condensate to the extent that lessees do Use of form not rested of other sate peer: 
not derive proceeds from such use. Lessees are only obli- — The form for leasing oil and gas lands belonging to 


agencies other than the office of the commissioner of pub- 


Iti th it te to th ve 
stipe be pestoyeleesmur ines oar peoudeiee . lic lands need not comply with the terms and conditions of 


extent that lessees receive proceeds from such use. Cono- 


coPhillips Co. v. Lyons, 2013-NMSC-009, 299 P.3d 844. this section, even where such leases are offered through 
Deduction of costs of post-production services the facilities of the commissioner as an accommodation to 

provided by lessees’ affiliates. — Under the 1931 another state agency. 1980 Op. Att'y Gen. No. 80-10. 

(Laws'1930, ch. 18, § 2) and 1947 (Laws 1947, ch. 200, § Public policy. — It is the public policy as shown by the 


oil and gas leasing laws to promote development and produc- 
tion of oil and gas and it was not contemplated by the legis- 
lature that a lessee be deprived of his right to develop fully 
coPhillips Co. v. Lyons, 2013-NMSC-009, 299 P.3d 844. a well begun: in good: faith merely: because he was attempt 

Maximum price provision. — The maximum price °' 8 to determine the extent of the production possible at a 
provision contained in the 1947 (Laws 1947, ch. 200, § 1). _ depth less than he contemplated drilling in order to test the 
lease form does not affect lessees’ ability to deduct post- productivity of the area. 1953-54 Op, Attly Gen. No. 53-5650. 
production costs. It provides the commissioner with the au- Production on part benefits whole. — If production 
thority to require that lessees deduct their post-production | has been obtained in a unit area the production Tpures 1p 
expenses from the maximum price being paid for gas of like the benefit of all tracts contained in the unit area; under 


‘ athe 8 the form oil and gas lease all of the tracts contained in a 
aa pa A eRaneC ond ve Baeas, Eran lease are perpetuated for as long after the term of the lease 


1) lease forms, in calculating lessee’s royalty obligations, 
the deduction of costs of post-production services that are 
provided by lessees’ affiliates must be reasonable. Cono- 
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as oil or gas in paying quantities is produced from said land 
by the lessee, 1953-54 Op, Att'y Gen, No, 53-5708. 

Drilling on part benefits whole. — The commence- 
ment of drilling on any part of a unit area prior to the 
expiration of the secondary term would extend the sec- 
ondary term on all tracts included in the unit area and 
would be considered the same as though a well had been 
commenced on each tract in such unit area. 1953-54 Op. 
Att'y Gen. No, 53-5708, 

Expiration of lease prior to drilling. — Drilling op- 
erations may not be made upon a second well in the event 
the approved operation is completed without production 
where the drilling operations have not been begun on 
the second well prior to the expiration date of the second 
term. 1953-54 Op. Att'y Gen. No. 53-5650. 


Purpose of extension. — Extension of lease beyond 


its secondary term is for such period of time as required 
to conclude bona fide drilling in which lessee was engaged 
at expiration of the secondary term at which time lease 
terminates if oil or gas are not found, but if this drilling 
operation results in production, then the lease is contin- 
ued for as long as oil and gas, or either of them, is pro- 
duced from said land in paying quantities. 1949- 50 Op. 
Att'y Gen. No. 49-5230. 

Application for continuation. — Under Subdivision 
16 (now 14) a lessee may make application in writing be- 
fore expiration of the secondary term for a continuation 
of the term if engaged in bona fide drilling or reworking 
operations. 1949-50 Op. Att'y Gen. No, 49-5230. 


PUBLIC LANDS 


19-10-4.3 


Surrender of lease and reapplication. — Once a 
lessee has surrendered his lease as provided for under 


Subdivision 5, the commissioner may refuse to accept an 


application for a new lease made by the same party. 1945- 
46 Op. Att'y Gen. No. 45-4659. 

Commissioner may insert covenant compelling 
reasonable development of the leased premises for oil 
and gas, 1941-42 Op. Att'y Gen. No. 41-3835. 

Rental on assignment of lease. — Annual rental to 
be charged assignee of oil and gas lease is same as that of 
original lessee, and for secondary term the rental is double 
that of primary term. 1937-38 Op. Att'y Gen. No. 87-1597. 

Law reviews. — For-note, "State Regulation of Oil and 
Gas Pools on State, Federal, Indian and Fee Lands," see 2 
Nat. Resources J. 355 (1962). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
Jur. 2d Gas and Oil § 283. 

Implied duty of oil and gas lessee to protect against 
drainage, 18 A.L.R.4th 14. 

Remedy for breach of implied duty of oil and gas lessee 
to protect against drainage, 18 A.L.R.4th 147. 

Production on one tract as extending term on other 
tract where one mineral lease conveys oil or gas rights in 
separate tracts for as long as oil or gas is produced, 35 
A.L.R.4th 1167. 

Construction and application of "Mother Hubbard" 
or "cover-all" clause in gas and oil lease or deed, 80 
A.L.R.4th 205. 


19-10-4.3. Development form of lease; premium restricted land. 


The following form is designed as the "Development Form." It may. be used by the commissioner 
for oil and gas leases on lands classified as restricted lands and categorized as Premium: 


Application No. ....!. 


"Lease No. ...... 
OIL AND GAS LEASE 
(Development Form) 

This agreement, dated ...... , 19°... , between the state of New Mexico, acting by and through its 
commissioner of public lands, hereinafter called the "lessor", and 1........c.c.ciccseseseeeserstves , whose ad- 
dress48 autres, da. aebled.al. douse. aa , hereinafter called the "lessee", 

Witnesseth: 


Whereas, the lessee has filed in the office of the commissioner of wubhe fant an dppiivation 
for an oil and gas lease covering the lands hereinafter described and has kendersd therewith the 
required first payment; and . 

Whereas, all of the requirements of law relative to the application and tender have been duty 
complied with; ) 

Therefore, in consideration of the premises as well as the sum of wt. dollars ($ ona ), the 
same being the amount of the tender above mentioned, and the further’sum of $ :..... filing fee, 
and of the covenants and agreements:hereinafter contained, the lessor does hereby grant, demise, 
lease and let unto the said lessee, exclusively, for the sole and only purpose of exploration, devel- 
opment.and production of oil or gas (including carbon dioxide and helium), or both thereon and 
therefrom with the right to own all oil and gas so produced and saved therefrom and not reserved 
as royalty by the lessor under the terms of this lease, together. with rights-of-way, easements and 
servitudes for pipelines, telephone lines, tanks, power houses, stations, gasoline plants and fix- 
tures for producing, treating and caring for such products and housing and boarding employees 
and any and all rights and privileges necessary, incident to or convenient for the economical opera- 
tion of said land, for oil and gas, with right for such purposes to the free use of oil, gas, casing-head 
gas or water from said lands, but not from lessor's water wells, and with the rights of removing. 
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either during or after the term hereof, all and any improvements placed or erected on the premises 
by the lessee, including the right to pull all casing, subject, however, to the covenants and condi- 
tions hereinafter set out, the following described.land situated in the county of ............ , State of 
New Mexico, and more particularly described as follows: 


Line ~~ “Subdivision © “See. Twp. Rge. ~ Acres © © Institution 


» Said jatide having been eithedel to hbnabe and designated as Tract ra B05. 290 ata hee sale held 
1a the commissioner of public lands on ...... 519. 1 

To have and to hold said land, and all the ritghite and iuitiisees enna hereunder, to sha unto 
the lessee for a primary term of five years from the date hereof, and as long thereafter as oil and 
gas, or either of them, is produced in paying quantities from said land by lessee, ee to all of 
the terms and conditions as hereinafter set forth. 

In consideration of the premises; the parties covenant and agree as follows: 

1. Subject to the free use without royalty, as hereinbefore provided, the lessee shall pay the les- 
sor as royalty ...... (not less than three-sixteenths nor more than one-fifth) part of the oil produced 
and saved from the leased premises or the cash value thereof, at the option of the lessor, such value 
to be the price prevailing the day oil is run into a pipeline, if the oil be run into a pipeline, or into 
storage tanks, if the oil is stored. 

2. Subject to the free use without royalty, as hereinbefore provided, at the option of the lessor 
at'any time and from time to time, the lessee shall pay the lessor as royalty »...... (not less than 
three-sixteenths nor more than one-fifth) part of the gas produced and'saved from the leased 
premises, including casing-head gas. Unless said option'is exercised by lessor, the lessee shall pay 
the lessor as royalty ..:... (not less than three-sixteenths nor more‘than one-fifth) of the cash value 
of the gas, including casing-head gas, produced and saved from'the leased premises and marketed 
or utilized, such value to be equal to the net proceeds derived from the sale of such gas in the field; 
provided, however, the cash value for royalty purposes of carbon dioxide gas and of hydrocarbon 
gas delivered to a gasoline plant for extraction of liquid hydrocarbons shall be equal to the net 
proceeds derived from the sale of such gas; including any liquid hydrocarbons recovered therefrom. 

‘Notwithstanding the foregoing provisions, the lessor may require the payment of royalty for all 
or any part of the gas produced and saved under this lease and marketed or utilized at a price per 
m.c.f. equal to the maximum price being paid for gas ’of like kind: and ‘quality and under like con- 
ditions in the same field or area or may reduce the royalty value of any such gas (to any amount 
not less than the net proceeds‘of sale thereof, in the field) if the commissioner of public lands shall 
determine such action to be necessary to the successful operation of the lands for oil or gas pur- 
poses or to encouragement or [of] the greatest ultimate recovery of oil or gas or to the promotion or 
conservation of oil or gas or in the public interest. 

This lease shall not expire at the end of the primary term Héreot if there is a will capable of 
producing gas in paying quantities located upon some part of the lands embraced herein, or upon 
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lands pooled or communitized herewith, where such well is shut-in due to the inability of the les- 
see to obtain a pipeline connection or to market the gas therefrom, and if the lessee timely pays 
an annual royalty on or before the annual rental paying date next ensuing after the expiration of 
ninety days from the date said well was shut-in and on or before said rental date thereafter. The 
payment of said annual royalty shall be considered for all purposes the same as if gas were being 
produced in paying quantities and upon the commencement of marketing of gas from said well or 
wells the royalty paid for the lease year in which the gas is first marketed shall be credited upon 
the royalty payable hereunder to the lessor for such year. The provisions of this section shall also 
apply where gas is being marketed from said leasehold premises and through no fault of the les- 
see, the pipeline connection or market is lost or ceases, in which case this lease shall not expire so 
long as said annual royalty is paid as herein provided. The amount of any annual royalty payable 
under this section shall equal twice the annual rental due by the lessee under the terms of this 
lease but not less than three hundred twenty dollars ($320) per well per year; provided, however, 
that any such annual royalty for any month beginning on or after ten years from the date hereof 
shall equal four times the annual rental due by the lessee under the terms of this lease but not 
less than two thousand dollars ($2,000) per well per year; provided further, that no annual royalty 
shall be payable under this section if equivalent amounts are timely paid pursuant to another 
lease issued by lessor and if such other lease includes lands communitized with lands granted 
hereunder for the purpose of prorationally sharing in the shut-in well. Notwithstanding the provi- 
sions of this section to the contrary, this lease shall not be continued after five years from the date 
hereof for any period of more than ten years by the payment of said annual royalty unless, for good 
cause shown, the commissioner of public lands, in his discretion, grants such a continuance. 

3. Lessee agrees to make full settlement on the twentieth day of each month for all royalties 
due the lessor for the preceding month, under this lease, and to permit the lessor or its agents, at 
all reasonable hours, to examine lessee's books relating to the production and disposition of oil and 
gas produced. Lessee further agrees to submit to lessor annually upon forms furnished by lessor, 
verified reports showing lessee's operations for the preceding year. 

4, An annual rental at the rate of $ ...... per acre shall become due and payable to the lessor 
by the lessee, upon each acre of the land above described and then claimed by such lessee and the 
same shall be due and payable in advance to the lessor on the successive anniversary dates of this 
lease, but the annual rental on any assignment shall in no event be less than forty dollars ($40.00). 

In the.event the lessee shall elect to surrender anyor all of said acreage, he shall deliver to the 
lessor a duly executed release thereof and in event said lease has been recorded then he shall upon 
request furnish and deliver to the lessor a certified copy of a duly recorded release. 

5. The lessee may at any time by paying to the lessor all amounts then due. as provided herein 
and the further sum of forty dollars ($40.00), surrender and cancel this lease insofar as the same 
covers all or any portion of the lands herein leased. and be relieved from further obligations or li- 
ability hereunder, in the manner as hereinbefore provided. Provided, this surrender clause and the 
option herein reserved to the lessee shall cease and become absolutely inoperative immediately 
and concurrently with the institution of any suit in any court of law or equity by the lessee, lessor 
or any assignee, to.enforce this lease, or any of its terms expressed or implied. 

6. All payments due hereunder shall be made on or:before the day such payment is due, at t the 
office of the commissioner of public lands in Santa Fe, New Mexico. , 

7. The lessee with the ‘consent of the lessor shall have the rights to assign this lease in whole or 
in part. Provided, however, that no assignment of an undivided interest in the lease or in any part 
thereof nor any assignment of less than a legal subdivision shall be recognized or approved by the 
lessor. Upon approval in writing by the lessor.of an assignment, the assignor shall stand relieved from 
all obligations to the lessor with respect to the lands embraced in the assignment and the lessor shall 
likewise be relieved from all obligations to the assignor.as to such tracts, and the assignee shall suc- 
ceed to all of the rights and privileges of the assignor with respect to such tracts and shall be held to 
have assumed all of the duties and obligations of the assignor to the lessor as to such tracts. 

8. In the event a well or wells producing oil or gas in paying quantities should be brought in on 
adjacent land which is draining the leased premises, lessee shall drill such offset well or wells as 
a reasonably prudent operator would drill under the same or similar circumstances, provided that 
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no such offset well shall be required if compensatory royalties are paid pursuant to an agreement 
between the lessor and the lessee. 

9. The lessee agrees to notify the lessor of the location of each well before commencing drilling 
thereon, to keep a complete and accurate log of each well drilled and to furnish a copy thereof, verified 
by some person having actual knowledge of the facts, to the lessor upon the completion ‘of any well, 
and to furnish the log of any unfinished well at any time when requested to do so by the lessor. 

If any lands embraced inthis lease shall be included in any deed or contract of purchase out- 
standing and subsisting issued pursuant to any sale made of the surface of such lands prior to the 
date of this lease, it:is agreed and understood ‘that no drilling operation shall be commenced on 
any such lands so sold unless and until the lessee shall have filed a good’and sufficient bond with 
the lessor as required by law, to secure the payment for such damage to the livestock, range, water, 
crops or tangible improvements on such lands as may be suffered by the purchaser holding such 
deed or contract of purchase, or his successors, by reason of the developments, use and occupation 
of such lands by such lessee. Provided, however, that no such bond shall be required if such pur- 
chaser shall waive the right to require such: bond to be'given in the manner provided by law. 

10. In drilling wells, all water-bearing strata shall be noted in the log, and the lessor reserves 
the right to require that all or any part of the casing shall be left in any nonproductive well when 
lessor deems it to the interest of the beneficiaries of the lands granted hereunder to maintain said 
well or wells for water. For such casing so left in wells the lessor shall pay to the lessee the reason- 
able value thereof. 

‘11. Lessee shall be liable and agree to pay for all damages to the range; livestock, growing 
crops or improvements caused by lessee's operations on said lands. When requested by the lessor 
the lessee shall bury pipelines below plow depth. 

12. The lessee’shall not remove any machinery or fixtures placed on ied premises, nor draw 
the casing from any well unless and until all payments and obligations due the lessor under the 
terms of this agreement shall have been paid or satisfied. The lessee's right to remove the casing 
is subject to the provision of Paragraph 10 above: 

13. Upon failure’ or default of the lessee to comply with any of the provisions or covenants 
hereof, the lessor is hereby authorized to cancel this lease and such cancellation shall extend to 
and include all rights hereunder as to the whole of the tract so claimed, or possessed by the lessee, 
but shall not extend to, nor affect the rights of any other lessee or assignee claiming any portion of 
the lands upon which no default has been made; provided, however, that before any such cancella- 
tion shall be made; the lessor shall mail to the lessee, so defaulting, by registered or certified mail, 
addressed to the post office address of such lessee as shown by the’records of the state land office, 
a notice of intention of cancellation specifying the default for which cancellation is to be made, and 
if within thirty days from the date of mailing said notice the said lessee shall remedy the default 
specified in said notice, cancellation shall not be made. 

14. If this lease shall have beén maintained in accordance with the provisions hereof atid if at the 
expiration of the primary term provided for herein oil or gas is not being produced on said land but 
lessee is then engaged in bona fide drilling or reworking operations thereon, this lease shall remain 
in full force and effect so long as such operations are diligently prosecuted and, if they result in the 
production of oil or gas, so long thereafter as oil and gas in paying quantities, or either of them, is pro- 
duced from said land; provided, however, such operations extending beyond the primary term shall 
be approved by the lessor upon written application filed with the lessor on or before the expiration of 
said term, and a report of the status of all of such operations shall be made by the lessee to the lessor 
every thirty days and a cessation of such operations for more than twenty consecutive days shall be 
considered as.an abandonment of such operations and this lease shall thereupon terminate. 

If during the drilling or reworking of any well under this section, lessee loses or junks the hole 
or well and after diligent efforts in good faith is unable to complete said operations, then within 
twenty. days after the abandonment of said operations, lessee may commence another well within 
three hundred thirty feet of the lost or junked hole or well and drill the same with due.diligence. 

Operations commenced and continued as herein provided shall extend ‘this lease as to all lands 
as to which the same is in full force and effect as of the time said drilling operations are com- 
menced; provided, however, this lease shall be subject to cancellation in accordance with Paragraph 
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13 hereof for failure to pay rentals or file reports which may become due while operations are be- 
ing conducted hereunder. 

15. Should production of oil and gas or either of them in paying quantities be cbtainedl while 
this lease is in force and effect and should thereafter cease from any cause after the expiration 
of five years from the date hereof, this lease shall not terminate if lessee commences additional 
drilling or reworking operations within sixty days after the cessation of such production and shall 
remain in full force and effect:so long as such operations are prosecuted in good faith with no ces- 
sation of more than twenty consecutive days, and if such operations result in the production of oil 
or gas in paying quantities, so long thereafter as oil or gas in paying quantities is produced from 
said land; provided, however, written notice of intention to commence such operations shall be filed 
with the lessor within thirty days after the cessation of such production, and a report of the status 
of such operations shall be made by the lessee to the lessor every thirty days, and the cessation of 
such operations for more than twenty consecutive days shall be considered as an abandonment of 
such operations and this lease shall thereupon terminate. 

16. Lessees, including their heirs, assigns, agents:and contractors shall at their own expense 
fully comply with all laws, regulations, rules, ordinances and requirements of the city, county, 
state, federal authorities and agencies, in all matters and things affecting the premises and opera- 
tions thereon which may be enacted or promulgated under the governmental police powers per- 
taining to public health and welfare, including but not limited to conservation, sanitation, aesthet- 
ics, pollution, cultural properties, fire and ecology. Such agencies are not to be deemed third party 
beneficiaries hereunder, however this clause is enforceable by the lessor in any manner hoya 
in this lease or by law. 

17. Should lessor desire to exercise its rights to take in-kind its royalty share of 6h gas or asso- 
ciated substances or purchase all or any part of the oil, gas or associated substances produced from 
the lands covered by this lease, the lessee hereby irrevocably consents to the lessor exercising its 
right. Such consent is a consent to the termination of any supplier/purchaser relationship between 
the lessor and the lessee deemed to exist under federal regulations. Lessee further agrees that it 
will require any purchaser of oil, gas or associated substances to likewise’ waive any such rights. 

18.. Lessor reserves a continuing option to purchase at any time and from time to time, at the 
market price prevailing in the area on the date of purchase, all or any part of the minerals (oil and 
gas) that will be produced from the lands covered by this lease. 

19. Lessor reserves the right,to execute leases for geothermal resource development and op- 
eration thereon; the right to sell or dispose of the geothermal resources of such lands; and the right 
to grant rights-of-way and.easements for these purposes. 

20. All terms of this agreement shall extend to and bind the eae aaicet cael administrators, 
successors and assigns of the parties hereto. 

In witness whereof, the party of the first part has hereunto sigan and caused its name to be 
signed by its commissioner of public lands thereunto duly authorized, with the seal of his office af- 
fixed, and the lessee has signed this agreement the day and year first above written. 


STATE OF NEW MEXICO 
ny ee it RY ei ee Ee Ee 
Commissioner of Public Lands, Lessor 
CP Pe He ya RT (Seal)." 
Lessee 
History: 1978 Comp., § 19-10-4.3, enacted by Laws associated with making gas marketable. Gopoeo! faites 
1985, ch. 195, § 5. Co, v. Lyons, 2013-NMSC-009, 299 P.3d 844, 
Cross references. — For commissioner of public lands, Free use clause. — Under the free use clauses con- 
see 19-1-1 NMSA 1978. . tained in the 1931 (Laws 1930, ch, 18, § 2) and 1947 (Laws 


ANNOTATI ONS 1947, ch. 200, § 1) lease forms, lessees are entitled to the 


free use of field and plant fuel so long as the fuel is used in 

Net proceeds royalty obligation. — The net proceeds the operation of the lease. Field and plant fuels, are not sub- 
royalty obligations contained in the 1931 (Laws 1930, ch. ject to royalty payments because they are post-production 
18, § 2) and 1947 (Laws 1947, ch. 200, § 1) lease forms are costs that lessees remit to post-production service provid- 
unambiguous as a matter of law and lessees under such ers for the development and production of the leased prem- 
leases are entitled to recover some post-production costs ises and are neither sold nor saved by lessees. ConocoPhil- 


lips Co. v. Lyons, 2018-NMSC-009, 299 P.3d 844. 
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Drip condensate. — The royalty obligations contained 
in the 1931 (Laws 1930, ch. 18, § 2) and 1947 (Laws 1947, 
ch. 200, § 1) lease forms are limited by their respective free 
use clauses and do not require royalties to be paid on les- 
sees’ use of drip condensate to the extent that lessees do not 
derive proceeds from such use, Lessees are only obligated 
to pay royalties on the use of drip condensate to the extent 
that lessees receive proceeds from such use. ConocoPhillips 
Co, v. Lyons, 20138-NMSC-009, 299 P.3d 844. 

Deduction of costs of post-production services 
provided by lessees’ affiliates. — Under the 1931 
(Laws 19380, ch. 18, § 2) and 1947 (Laws 1947, ch. 200, § 
1) lease forms, in calculating lessee’s royalty obligations, 
the deduction of costs of post-production services that are 
provided by lessees’ affiliates must be reasonable. Cono- 
coPhillips Co. v. Lyons, 2013-NMSC-009, 299 P.3d 844. 

Maximum price provision. — The maximum price 
provision contained in the 1947 (Laws 1947, ch. 200, § 1) 
lease form does not affect lessees’ ability to deduct post- 
production costs. It provides the commissioner with the au- 
thority to require that lessees deduct their post-production 
expenses from the maximum price being paid for gas of like 
kind and quality in the same field or area. ConocoPhillips 
Co. v. Lyons, 2013-NMSC-009, 299 P.3d 844. 

Effect of production in portion of premises on 
rights of partial assignee. — Where oil and gas lease 


from commissioner of public lands provided that if oil and ° 


gas were produced in paying quantities within 10-year 
period, which time had been allowed lessee to produce 
oil and gas, lease might be continued in force as long as 
oil or gas should be produced, and portion of lease was 
assigned, assignee succeeded to all rights of original les- 
see, and on producing oil in portion of lease not covered 
by assignment, assignee had right to continue lease in 
force, subject to implied covenant to perform the develop- 
ment work. State ex rel, Shell Petroleum Corp, v. Worden, 
1940-NMSC-038, 44 N.M. 400, 103 P.2d 124, 

Liability for damages. — Persons performing seis- 
mographic work upon state land with consent of mineral 
lease holders and commissioner of public lands are li- 
able for damages caused to holders of grazing leases on 
the land, since, under Subdivision 11 of form lease found 
in this section, mineral lease holder would be liable for 
such damages. Tidewater Associated Oil Co. v. Shipp, 
1954-NMSC-129, 59 N.M. 37, 278 P.2d 571. 

Notice of intent to cancel lease by certified mail. 
— The commissioner of public lands fulfills the statutory 
requirement for notice to terminate a lessee's interest in 
an oil and gas lease when he sends a notice of intent to 
cancel by certified mail. Abbott v. Armijo, 1983-NMSC-065, 
100 N.M. 190, 668 P.2d 306, © 

Public policy. — It is the public policy as shown by the 
oil and gas leasing laws to promote development and produc- 
tion of oil and gas and it was not contemplated by the legis- 
lature that a lessee be deprived of his right to develop fully 
a well begun in good faith merely because he was attempt- 
ing to determine the extent of the production possible at a 
depth less than he contemplated drilling in order to test the 
productivity of the area. 1953-54 Op. Att'y Gen. No, 53-5650. 

Use of form not required of other state agencies. 
— The form for leasing oil and gas lands belonging to 
agencies other than the office of the commissioner of pub- 
lic lands need not comply with the terms and conditions of 
this section, even where such leases are offered through 
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the facilities of the commissioner as an accommodation to 
another state agency. 1980 Op. Att'y Gen. No. 80-10. 

Surrender of lease and reapplication. — Once a 
lessee has surrendered his lease as provided for under 
Subdivision 5, the commissioner may refuse’ to accept an 
application for a new lease made by the same party. 1945- 
46 Op. Att'y Gen. No. 45-4659. 

Rental on assignment of lease, — Annual rental to 
be charged assignee of oil and gas lease is same as that of 
original lessee, and for secondary term the rental is double 
that of primary term. 1937-38 Op. Att'y Gen. No. 37-1597. 

Production on part benefits whole. — If production 
has been obtained in a unit area the production inures to 
the benefit of all tracts contained in the unit area; under the 
form oil and gas lease all of the tracts contained in a lease 
are perpetuated for as long after the term of the lease as oil 
or gas in paying quantities is produced from said land by 
the lessee. 1953-54 Op. Att'y Gen. No, 53-5708. 

As does drilling on part. — The commencement of 
drilling on any part of a unit'area prior to the expiration of 
the secondary term would extend the secondary term on all 
tracts included in the unit area and would be considered the 
same as though a well had been commenced on each'tract in 
such unit area, 1953-54 Op! Att'y Gen. No. 53-5708. 

Expiration of lease prior to drilling. — Drilling op- 
erations may not. be made upon a second well in the event 
the approved operation is completed without production 
where the drilling operations have not been begun on 
the second well prior to the expiration date of the second 
term. 1953-54 Op. Att'y Gen. No. 53-5650. 

Purpose of extension. — Extension of lease beyond 
its secondary term is for such period of time as required 
to conclude bona fide drilling in which lessee was engaged 
at expiration of the secondary term at which time lease 
terminates if oil or gas are not found, but if this drilling 
operation results in production, then the lease is contin- 
ued for as long as oil and gas, or either of them, is pro- 
duced from said land in paying quantities. 1949-50 Op. 
Att'y Gen. No. 49-5230. 

Application for continuation, — Under Subdivision 
16 (now 14).a lessee may make application in writing be- 
fore expiration of the secondary term for a continuation 
of the term if engaged in bona fide drilling or reworking 
operations, 1949-50 Op. Att'y Gen, No. 49-5230. 

Commissioner may insert covenant compelling 
reasonable development of the leased premises for oil 
and gas. 1941-42 Op. Att'y Gen. No. 41-3835. 

Law reviews. — For note,;"State Regulation of Oil and 
Gas Pools on State, Federal, Indian and Fee Lands," see 2 
Nat. Resources J. 355 (1962), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
Jur. 2d Gas and Oil § 283. 

Implied duty of oil and gas lessee to protect against 
drainage, 18 A.L.R.4th 14. 

Remedy for breach of implied duty of oil and gas lessee 


( to protect against drainage, 18 A.L.R.4th 147. 


Production on one tract as extending term on other 
tract where one mineral lease conveys oil or gas rights in 
separate tracts for as long as oil or gas is produced, 35 
A.L.R.4th 1167. 

Construction and application of "Mother Hubbard" 
or "cover-all" clause in gas and oil lease or deed, 80 
A.L.R.4th 205. 


A. The owners of any oil and gas lease issued by the commissioner of public lands before the ef- 
fective date of this section; other than a five year lease, and maintained in good standing according 
to the 'terms and conditions thereof and all applicable statutes and regulations, may, in accordance 
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with regulations prescribed by the commissioner, enter into a stipulation making the terms and 
conditions of the lease form prescribed by Section 19-10-4.1 NMSA 1978, a part of any such existing 
lease, the same as if the lease form had been the original; provided, however, that no such stipulation 
shall be effective or binding on any of the parties until each and every working interest owner and 
record owner of the original lease or approved assignment thereof has signed the stipulation, 

B. The owners of any five year oil and gas lease issued by the commissioner of public lands be- 
fore the effective date of this section and maintained in good standing according to the terms and 
conditions thereof and all applicable statutes and regulations, may, in accordance with regulations 
prescribed by the.commissioner, enter into a stipulation making the terms and conditions of the 
lease form prescribed by Section 19-10-4:2 NMSA 1978 a part of any stch existing lease, the same 
as if the lease form had been the original; provided, however, that no such stipulation shall be ef- 
fective or binding on any of the parties until each and every working interest owner and record 
owner of the original lease or approved assignment has signed the stipulation. © 


History: 1978 Comp., § 19-10-5, enacted by Laws Effective dates. — The effective date of Laws 1985, ch. 
1985, ch. 195, § 6. 195, § 6 was June 14, 1985. 

Repeals and reenactments. — Laws 1985, ch. 195, 
§ 6, repealed former 19-10-5 NMSA 1978, as enacted by 
Laws 1967, ch..189, 4 2, and enacted a new section. 


19- 10- 5.1. “At aan aig of are to lower royalty rate for oil wells under } 
certain conditions. 


A. The redhit owner of an oil and gas lease issued by the commissioner of public lands whose 
lease is maintained in good standing according to the terms and conditions of the lease and all ap- 
plicable statutes’ and regulations may apply to the commissioner for an amendment to the lease 
for the purpose of changing the royalty rate on oil produced from a specified oil well. 

_B,. An application for a change in royalty rate shall be on a form prescribed by the commis- 
sioner of public lands and shall be accompanied by an application fee. The application shall: 
(1) show that an oil well has produced oil attributable to the lease premises and: ; 
(a) : if the production is from formations shallower than five thousand feet, has pre: 
duced less than an average of three barrels of oil per day during the preceding twelve months 
and has not averaged over five barrels of oil per day for any month, during the preceding twelve 
months; or 
(b) if the production is from formations fa thousand feet deep or deeper, has pro- 
duced less than an average of six barrels of oil per day during the preceding twelve months and 
has not averaged over ten barrels of oil per day for any month during the preceding twelve months; 
and 
(2) include a statement that to the best of the applicant's knowledge and experience the 
well is not capable of sustained production over the production limits specified in Paragraph (1) of 
this subsection. 

C. Upon receipt of an application, the commissioner of public lands shall review the informa- 
tion submitted as well as other independent information obtainable by the commissioner and shall 
agree to'amend the lease to a lower royalty rate for oil produced from the oil well if, in his sole 
discretion, he finds that: ; 

(1) the operator has taken reasonable steps to minimize his costs of operating the oil well; 

(2) the oil well will likely be plugged and abandoned in the near future, with a resulting 
loss of reserves, if operating costs are not reduced further; 

(3) the oil well will produce for a longer period, and the amount of oil produced will alti 
mately be larger, if the royalty rate is lowered; and 

(4) a lower royalty rate will actually maximize revenue to the trust beneficiaries... 

D. Any lower royalty rate agreed to under this section shall be equal to five percent and shall 
be valid for a period of three years, after which time the record owner of the oil and gas-lease is- 
sued by the commissioner of public lands may submit a request, for extension. 

EK... The commissioner of public lands may promulgate regulations necessary to implement the 
provisions of this section. 
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F. The commissioner of public lands shall provide a cost-benefit analysis of the provisions of 
snp section by Pecombher 7 1 ett each year to the te Sergey and the governor. 


History: Laws 1994, ch. 105, § 1; 1999, ch. 65, § 1. 

The 1999 amendment, affadtive June 18, 1999, in 
Subsection B substituted "has produced oil" for "the pro- 
duction from which is" in Paragraph (1), added the Sub- 
paragraph (1)(a) designation, and added "if the production 


the beginning, deleted former Paragraph (2), which read 
"reserve ‘data and production decline curves for the oil 
well", and added Subparagraph (1)(b) and Paragraph (2); 
in Subsection D, substituted "three years" for "two years" 
and "a request for extension" for "another application pur- 


. , suant to this;section"; and made minor stylistic changes. 


is from formations shallower than five thousand feet" at 


19-10-6. Shut-in oil wellsfeonditions: 


A. If; after notice and public/hearing, the commissioner finds that because of a severe reduction 
in the price of oil the beneficiaries of state trust lands are ultimately better served if oil wells are 
allowed to be temporarily shut in rather than produced at a low price, he may pramplepte a regu: 
lation which allows such wells to be shut in. 

B. Any regulation promulgated under Subsection A of this section shall seetraeteea tert expire 
two years from its effective date unless it is either extended by the commissioner after a subse- 
quent notice and public hearing or terminated sooner by a subsequent regulation of the commis- 
sioner after finding that the price of oil is no longer severely reduced; provided, that any such ter- 
mination shall not be effective until thirty days after the commissioner has by certified mail sent 
notice of the prospective termination to each lessee whose lease is being extended by the operation 
of this section. 

C.. Any oil and gas lease issued by the commissioner of public lands and maintained in good 
standing according to the terms and conditions thereof and.all applicable statutes and regulations 
shall not expire if: 

(1) . there is, currently in effect, a regulation promulgated under Subsection A of this section; 

_ (2). there is a well capable of producing oil located upon some part of the lands included in 

the lease and such well is shut in because of the severe reduction in the price of oil; 

(3) the lessee timely notifies the commissioner in writing within thirty days of the date the 
well is first shut.in; and 

(4) the lessee timely pays an annual shut-in royalty within ninety days from the date the 
well was first shut in and thereafter before each anniversary of the date the well was first shut 
in. The amount of the shut-in royalty shall be twice the annual rental due by the lessee under the 
terms of the lease but not less than three hundred twenty dollars ($320) per well per year. If the 
other requirements of this subsection are satisfied, the timely payment of the shut-in royalty shall 
be considered for all purposes the same as if oil were being produced in paying quantities until the 
next anniversary of the date the well was first shut in. 


History: 1978 Comp., § 19-10-6, enacted by Laws 
1987, ch. 173, § 1. 

Compiler's notes, — Laws 1985, ch. 195, § 9 repealed’ » 
former 19-10-6 NMSA 1978, as enacted by Laws 1972, ch. 


70, § 2, relating to the-applicability of the lease form in 19- 
10-3 NMSA 1978, effective June 14, 1985. 


19-10-7.. Exploratory form of lease; different term of years. 


A, Wheni issuing an oil and gas lease on the exploratory lease form, if the conditions of the tract 
subject to the lease are such that a different term of years for the lease is warranted, the com- 
missioner in his discretion may issue the lease for a primary term of five years with no secondary 
term. 

B. Any deviations from the lease form set forth in Section 19- 10- 4.1 NMSA 1978 pursuant to 
Subsection A of this section shall be specified in the notice of the lease. sale as required under Sec- 
tion 19-10-17 NMSA 1978. ‘ 


relating to the applicability of the lease form in 19-10-4 
NMSA 1978, effective June 14, 1985. 


History: 1978 Comp., § 19-10-7, enacted by Laws 
1987, ch, 178, § 2. 

Repéals. — Laws 1985, ch. 195, § 9 repealed former 19- 
10-7 NMSA. 1978, as enacted by Laws 1977, ch. 298, § 2, 
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19-10-8. [Extension of terms of leases. | 


In all cases where public lands under the jurisdiction of the commissioner of public lands are 
under lease for oil and gas and are concurrently leased for other minerals, and exploration or de- 
velopment operations under the oil and gas lease are incompatible with the exploration or mining 
operations under the mining lease and will result in waste of either oil and gas or minerals unless 
operations under the oil and gas lease are. temporarily suspended, the commissioner of public 
lands may, from time to time, as to all or part of the lands, by legal subdivisions, waive compliance 
with the express or implied exploratory, drilling, development or production requirements, or may 
extend the term of the oil and gas lease for a period of time sufficient to permit the removal of the 
minerals and for subsidence of the ground if necessary. 

Provided, however, no waiver or extension of term of the lease shall be for more than five years 
at any one time and shall be effective only upon written order of the commissioner of public lands. 
Provided, further, the order shall specify the oil and gas and mineral lease numbers and the legal 
subdivision affected and shall not be effective ae posted on the official land office bulletin board 
for a period of at least HIVECE days. 


History: 1958 Comp., § 7-11-3.2, enacted by Laws Bracketed material, — The bracketed material was 
1961, ch. 93, § 1. inserted by the compiler and is not part of the law. 


19-10-9. [Existing leases; stipulation to bring helium gas within terms.] 


Any owner of an oil and gas lease heretofore issued by the commissioner of public lands and 
maintained in good standing according to the terms and conditions thereof and all applicable stat- 
utes and regulations may, in accordance with regulations prescribed by the commissioner of public 
lands, enter into a stipulation bringing helium gas within the terms of any such existing lease, the 
same as if helium gas had been covered by the lease agreement from the date it was first entered 
into. 


History: 1953 Comp., § 7-11-3.8, enacted by Laws Cross references. — For definition of "natural gas" as 
1963, ch. 151, § 2. used in 19-10-1 to 19-10-52 NMSA 1978, now being con- 
Bracketed material. — The bracketed material was ._ strued to include helium gas, see 19-10-2 NMSA 1978. 


inserted by the compiler and is not part of the law. 


19-10-10. Repealed. 


Repeals. — Laws 1985, ch. 195, § 9, repealed 19-10- relating to amending existing leases, effective June 14, 
10 NMSA 1978, as enacted by Laws 1945, ch. 111, § 2, 1985. For stipulation of existing leases, see 19-10-5 NMSA 
1978. 


19-10-11. [Statement with royalty payment; inspection of books; state's | 
lien for unpaid royalty; log; specimen of drill cuttings.] 


The lessee shall be required to submit to the commissioner of public lands with each and every 
royalty payment, a correct statement showing the amount of oil or gas produced and saved since 
the last report and the market value thereof, except oil and gas used in developing and operating 
said lease. All books and accounts of the lessee pertaining to the production, transportation and 
marketing of the output from the leased lands shall be open to the examination and inspection at all 
reasonable hours by the commissioner of public lands or his representative. The value of any unpaid 
royalty, and any sum due the state upon any lease, shall become a prior lien upon the production 
from the leased premises and the improvements situated thereon. The lessee shall furnish to the 
commissioner of public lands, as and when called for by him, a full, accurate and complete log, and 
also a complete specimen of drill cuttings of any and all wells drilled by lessee on the leased lands. 


se 


History: Laws 1925, ch. 137, § 4; C.S. 1929, § 132- Bracketed material. — The bracketed material was 
422; 1941 Comp,, § 8-1104; 1953 Comp., § 7-11-5. inserted by the compiler and is not part of the law. 
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19-10-12. [New lease or extension where no discovery made; paserenes 
right; conditions.] ~ 


The legal owners of all leases issued by the Mae pm A 3 of public lands prior tothe effective 
date of this amendment, containing provision, or provisions, for preference right to a new lease, or 
extension of the term thereof upon the expiration of the initial five-year term, and where valuable 
discoveries of the oil and gas have not been made, shall havean absolute preference right to such 
new lease or extension, upon the terms and conditions provided in such leases without paying a 
bonus therefor, and in the exercise of such preference right the provisions of Chapter 125. of the 
1929 Session Laws [19-10-1, 19-10-12 to 19-10-25 NMSA 1978], and of this act [19-10-1, 19-10-12, 
19-10-15 to 19-10-18, 19-10-22 NMSA 1978] relating to sales made'upon competitive bidding by 
sealed bids, or at public auction, shall not apply in any case, but all such renewals, extensions or 
new leases made pursuant to such preference rights shall be only for a term of five years and as 
long thereafter as oil and gas in paying quantities, or either of them, is produced from the leased 
premises, and without further preference right to renewal or extension for successive terms. 


History: Laws 1929, ch. 125, § 3; C.S. 1929, § 182- 
403; Laws 1931, ch. 18, § 3; 1941 Comp., § 8-1105; 1953 
Comp., § 7-11-6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Construction. — This section contained no provisions 
for shortening the term of an oil or gas lease; it provided 
for preference right for new leases and for extensions. 


Atlantic Oil Producing Co, v. Crile, 1930-NMSC-040, 34 
N.M. 650, 287 P. 696 (case decided prior to 1931 amend- 
ment of section). 

Applicability. — The provisions of this section, prior 
to the 1931 amendment, with reference to making ap- 
plication for preference right lease prior to expiration of 
original term, were not applicable to preference right con- 
tained in lease for five years dated May 3, 1924, on form 
prescribed by the state land office, State ex rel. Malone v. 


Crile, 1929-NMSC-095, 34 N.M. 520, 284 P. 762. 


19-10-13. [Assignment of leases; procedure; effect. ] 


All leases issued under the provisions of this act [19-10-1, 19-10-12 to 19-10-25 NMSA 1978] 
shall be assignable.in whole or in.part; provided, however, that no assignment of an undivided 
interest in the lease or any part thereof, or any assignment of less than.a legal subdivision shall be 
recognized or approved by the commissioner. The term "legal subdivision" as used in this act shall 
be construed in its ordinary sense as used and recognized in the general land office of the United 
States and in the state land office of New Mexico. The assignments provided for herein shall be 
executed and acknowledged in the manner prescribed for conveyance of realestate in this state 
and shall be filed in triplicate in the office of the commissioner who shall retain two copies of the 
said assignment in his office as a public record and.shall.record one of same in permanent form 
in his office as a public record and shall return one of the duplicate copies to the person entitled 

.thereto. The approval of the commissioner shall be noted upon all copies of the said assignment. 
The commissioner shall prescribe the form to be used for such assignments and shall fix a reason- 
able fee for the filing, recording and approval of same. The commissioner shall have the right to 
refuse approval of any assignment not executed in proper form or by the proper person or persons, 
or when the lease is not in good standing as to the assigned tracts, or when litigation is pending 
affecting the lease or the interest of any person therein. Upon approval by the commissioner of an 
assignment the assignor shall stand relieved from all obligations to the state with respect to the 
lands embraced in the assignment and the state shall likewise be relieved from all obligations to 
the assignor as to such tract or tracts, and thereupon the assignee shall succeed to all of the rights 
and privileges of the assignor with respect to such tracts and shall be held to have assumed all 
of the duties and obligations of the assignor to the state as to such tracts. Provided, however, the 
record owner of any oil and gas lease may enter into any contract for the development of the lease- 
hold premises or any portion thereof, or may create overriding royalties or obligations payable out’ 
of production, or enter into any other agreements with respect to the development of the leasehold 
premises or disposition of the production therefrom, and it shall not be necessary for any such 
contracts, agreements or other instruments to be approved by the commissioner of public lands; 
but nothing herein contained shall relieve the record title owner of such lease from complying 
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with any of the terms or provisions thereof, and the commissioner shall look solely and only to 
such record owner for compliance therewith, and in any controversy respecting any such contracts, 
agreements or other instruments entered into by such lessee with other persons the state of New 
Mexico or the commissioner of public lands shall not be a necessary party. All such contracts and 
other instruments may be filed either in the office of the commissioner of public lands or recorded 
in the office of the county clerk of the county where the lands are situated, and the filing or record- 
ing thereof shall constitute notice to all the world of the existence and contents of the instruments 
so filed or recorded. The commissioner may prescribe a reasonable fee for the filing of such instru- 
ments in the office of the commissioner:of public lands. 

The discovery of oil or gas upon lands embraced in any state lease shall continue such lease as 
to all of the lands embraced therein for as long thereafter as oil and gas in paying quantities or 
either of them is being produced in accordance with the provisions thereof regardless of any as- 
signment.of all or any portion of the lease which may have been made prior or subsequent to the 


discovery of such production. 


History: Laws 1929, ch. 125, § 4; C.S. 1929, § 132- 
404; Laws 1939, ch, 234, § 1; 1941.Comp., § 8-1106; 
Laws 1951, ch. 161, § 1; 1953 Comp, § 7-11-7, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For assignment or relinquish- 
ment of lease of state lands, see 19-7-36 NMSA 1978. 

For assignment of mineral lease, see 19-8-28 NMSA 
1978. 

For transferability. of lease under Geothermal . Re- 
sources Act, see 19-13-21 NMSA 1978. 


ANNOTATIONS 


Approval of assignment of leases. — The require- 
ment in a purchase and sale agreement that the bureau of 
Indian affairs approve the assignment of seller’s interests 
in oil and gas leases located on the Navajo Nation was not 
a condition precedent to making the agreement effective, 
Wood v. Cunningham, 2006-NMCA-139, 140 N.M. 699, 147 
P.3d 1182, cert. denied, 2006-NMCERT-011, 140 N.M. 845, 
149 P.3d 949. 

Effect of production in portion of premises on 
rights of partial assignee. — Where oil and gas lease 
from commissioner of public lands provided that if oil and 
gas were produced in paying quantities within 10-year 
period, which time had been allowed lessee to produce 
oil and gas, lease might be continued in force as long as 
oil or gas should be produced, and portion of lease was 
assigned, assignee succeeded to all rights of original les- 
see, and on producing oil in portion of lease not covered 


force, subject to implied covenant to perform the develop- 
ment work. State ex rel. Shell Petroleum Corp. v. Worden, 
1940-NMSC-038, 44.N.M. 400, 103 P.2d 124. 

Instrument an assignment. — Instrument designed 
an assignment of oil and gas lease, being Form 33-A2, 
when properly executed on a portion of land originally 
leased by the lessor, constitutes in law and in fact an 
assignment and not a sublease. 1937-38 Op. Att'y Gen. 
No. 37-1642. 

Certain assignments prohibited. — This section ex- 
pressly prohibits the commissioner of public lands from 
recognizing or approving any assignment of any portion of 
the lease of an undivided interest. This prohibits a reten- 
tion by the assignor of a reversionary interest in the por- 
tion assigned such as an overriding royalty, 1937-38 Op. 
Att'y Gen. No, 37-1642, 

Except by operation of law. — The prohibition 
against assignment of an undivided interest in an oil and 
gas lease is not applicable where such interest’ passes nec- 
essarily by. operation of law, as upon the death of'a lessee, 
but the heirs in whom such interest vests may not assign 
their undivided interest to any third party, except in con- 
formity with this section. 1941-42 Op. Att'y Gen. No. 42- 
4094, 

Am. Jur. 2d, yan R. and Cul. S. references, — What 
constitutes oil or gas "royalty" or "royalties" within lan- 
guage of conveyance, exception, irébebyatlba devise or as- 
signment, 4 A.L.R.2d 492. 

Liability of lessee who assigns lease for rent accruing 
subsequently to extension or renewal of term, 10 A.L.R.3d 


by assignment, assignee had right to continue lease in 818. 


19-10-14. [Application for lease; form; deposit; appraisement. | 


Applications for the issuance of any lease authorized by this act [19-10-1, 19-10-12 to 19-10-25 
NMSA 1978] shall be executed under oath by the applicant or by his agent or attorney duly autho- 
rized in writing, or by any officer or attorney in fact of the corporation if the application be made 
by a corporation. The application shall be accompanied by the amount offered by the applicant as 
the bonus, if any, and rental for the first year. The form of the application shall be prescribed. by 
the commissioner and all applications shall contain a description of the lands by legal subdivisions 
upon which the lease is desired, together with such data and information concerning development 
on and in the vicinity of the lands as may reasonably be required by the commissioner, The com- 
missioner may also require any applicant for a lease to file in the office of the commissioner an 
appraisement in such form as the commissioner may require, showing the value of the lands for oil 
and gas purposes, such appraisement to be made under oath by one or more disinterested persons 
having personal knowledge of the facts set forth i in the appraisement. The commissioner shall not 
be bound by the statements contained in any such application or appraisement. No lease shall be 
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issued without the filing of an application therefor as prescribed herein, and no lease shall be is- 
sued for less than the amount offered by the applicant as a bonus, if any, and rental for the first 
year, and if an appraisement of the land for oil and gas purposes be required as provided herein, 


then no lease shall issue for less than the value of same as shown by such appraisement. 


History: Laws 1929, ch. 125, § 5;.C.S. 1929, § 182- 
405; 1941 Comp., § 8-1107; 1953 Comp., § 7-11-8. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Cross references. — For appraisement of state lands 
by applicant seeking to lease or purchase.same, see 19-7-1 
NMSA 1978. 

For false swearing in appraisement of state lands, see 
19-7-7 NMSA 1978. 


19-10-15. [Rental; limits; first year; rental districts; alteration; 
maximum size of lease; rent where lease crosses district 
line. |] 


All leases issued by the commissioner of public lands shall provide for an annual rental to be 
paid by the lessee, the amount thereof to be fixed by the commissioner, but in no case shall the 
same be less than five cents [($.05)] nor more than one dollar [($1.00)] per acre, except during the 
secondary term of the leases provided for herein; provided the first year's rental for any lease, ex- 
cept leases issued pursuant to relinquishment under Section 8 [19- 10- 22 NMSA 1978] of this act, 
shall not be less than one hundred dollars ($100). 

It shall be the duty of the commissioner to classify and divide all state lands subject to lease 
hereunder, into districts to be known as "rental" districts, and thereupon prescribe the rental per 
acre to be paid under leases to be made upon lands in the respective rental districts, and upon 
such division shall post in a conspicuous place in the state land office a description of such districts 
and the rental prevailing in each; provided, however, the commissioner may, from time to time, al- 
ter or change the boundaries of such districts, or redistrict all of said lands, and increase or dimin- 
ish the rental prevailing in each, but any change in the boundaries of the districts, or amount of 
rental, shall not become effective until ten days after giving notice thereof by posting a description, 
or list, of such changes, in a conspicuous place in the state land office. 

Not more than six thousand, four hundred (6,400) acres of land may be embraced within any one 
lease, and where part of the lands in any lease are situated in one rental district and part thereof 
in another, or other districts, the lessee shall be required to pay the rental prevailing in the district 
wherein part of the lands affected are situated having the highest rental. 


History: Laws 1929, ch. 125, § 6; C.S. 1929, § 132- ANNOTATIONS 


406; Laws 1931, ch. 18, § 4; 1941 Comp,, § 8-1108; 1953 
Comp; § 7-11-9, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For accrual of interest on delin- 
quent payments of rental, etc., see 19-1-3 NMSA 1978. 


Withdrawal of lands from restricted districts. 
— By necessary implication the land commissioner has 
authority to rescind orders promulgated by him adding 
lands''to restricted districts for oil and gas leasing, and 
the procedure to be followed in withdrawing any lands 


from a restricted district is substantially the same as set 
out in this section. 1951-52 Op. Att'y Gen. No. 52-5604. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
Jur. 2d Gas and Oil § 283, 


19-10-16. [Restricted districts; method of leasing; added area; notice; 
rental.] 


There is hereby created a restricted district comprising townships 3 to 15 south inclusive, ranges 
34 to 39 east inclusive; townships 16 to 20 south inclusive, ranges 28 to 39 east inclusive; and 
townships 21 to 26 south inclusive, ranges 34 to 39 east inclusive, N.M.P.M. No oil and gas leases 
upon any state lands within said restricted district shall be made except upon competitive bidding 
by sealed bids or at public auction as hereinafter provided. No lands within the boundaries of said 
restricted district shall be eliminated therefrom by thé commissioner, but the commissioner may, 
from time to time, when in his judgment the interest of the state requires such action, extend the 
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boundaries thereof and create other restricted districts, or areas, within which oil and gas leases! 
may be made only upon competitive bidding by sealed bids or at public auction. Notice of the ex- 
tension of the boundaries of said district, or of the creation of other districts, shall be given in the 
same manner as provided for giving notice of change in rental districts, as provided by Section 4 
[19-10-15 NMSA 1978] of this act. Nothing contained in this act [19-10-1, 19-10-12, 19-10-15 to 
19-10-18, 19-10-22 NMSA 1978] shall be construed as requiring a uniform annual rental to prevail 
over the entire area embraced in any restricted district. The commissioner may, when it is deemed 
for the best interests of the state, fix the annual rental to be paid under the terms of each lease 
covering lands in any restricted district at the time notice of sale thereof is given, as hereinafter 
provided, without regard to the rental prevailing in the district in which the lands offered for lease 
are situated, and in such cases the provisions of Section 4 [19-10-15 NMSA 1978] hereof, except 
those relating to the maximum and minimum rental, shall Hot apply. 


History: Laws 1929, ch. 125, § 7; C.S, 1929, § 182- 
407; Laws 1981, ch. 18, § 5; 1941 Comp., § 8-1109; 1953 
Comp,, § 7-11-10. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 


ANNOTATIONS 


Purpose of competitive bidding. — Competitive bid- 
ding was introduced as a means of obtaining the great- 
est returns from the leases, Atlantic Oil Producing Co. v, 
Crile, 1980-NMSC-040, 84 N.M. 650, 287 P. 696. - 

Effect of high: bid, on preference right holder. 
— This section is a "rule of the state land office" within 


of a preference right under that form of lease must meet 
the bonus offered by the highest bidder at such auction to 
be entitled, to exercise his right and take the lease. State 
ex rel. Malone v, Crile, 1929-NMSC-095, 34 N.M. 520, 284 
P. 762. 

Withdrawal of lands from: restricted districts. 
— By necessary implication the land commissioner has 
authority to rescind orders promulgated by him adding 


lands to restricted districts for oil and gas leasing, and 


the procedure to’ be followed in withdrawing any lands 
from a restricted district is substantially the same as set 
out in Section 19-10-15 NMSA 1978. 1951-52 Op. Att'y 
Gen. No. 52-5604, 


terms of oil and gas lease executed in 1924, and the holder 


19-10-17. Public sale of restricted district leases; time; regulations; 
notice; minimum bonus; sealed bids or public auction 
authorized; site of sale; publication of notice; rejection of * 
bids; completion of transaction. 


A. The commissioner shall hold a public sale of oil and gas leases upon lands which may be 
open’to lease and embraced ‘within the restricted district or districts created and which may be 
created under Section 19-10-16 NMSA 1978 on the third Tuesday of each month or on the next 
business day following, where the third Tuesday falls on a legal holiday, and shall offer for lease 
such lands in designated tracts to the highest and best bidder. All sales of leases upon competi- 
tive bidding or a public auction shall be governed by regulations issued by the commissioner not 
in conflict with the provisions of Chapter 19, Article 10:'\NMSA 1978. Notice of such sales shall be 
given by posting in a conspicuous place in the state land office, not less than ten days before the 
date of sale, a notice of the sale specifying the day and hour when and the place.where the sale will 
be held and specifying the following for each tract to be offered for lease: 

(1) adescription of the lands; 

(2) the form of lease to be used; 

(3) the royalty rate; and 

(4) the annual rental per acre to be paid. 

B. The commissioner may, when it is deemed to be for the best interests of the beneficiaries of 
such lands, also specify a minimum bonus to be paid for the leases upon the respective tracts, and, 
when so specified, the bonus shall be paid in addition to the first year's rental. The notice shall 
also contain such other information as the commissioner may deem advisable or necessary. Sales 
may be conducted through sealed bids or at public auction or by both methods combined, but the 
method of conducting each sale shall be stated in the notice of sale required pursuant to this sec- 
tion. Sales may be held at the option of the commissioner either in the office of the commissioner or 
at the county seat of the county in which the lands, or the greater part thereof, are situated or such 
other place within the state as the commissioner may designate in the notice of public auction pro- 
vided for in this section. The commissioner is authorized to give such additional notice of the sales, 
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either by publication in newspapers or by mailing copies of the notice of sale to interested persons, 
firms or corporations, as he may deem necessary to give proper publicity thereto, The commis- 
sioner shall have the right to reject all bids received at any sale for the lease upon any tract but 
shall not reject any bids made in conformity with the regulations’and provisions of Chapter 19, 
Article 10'NMSA 1978 without rejecting all bids applicable to the same tract of land. Leases sold 
at sales as provided in this section shall be awarded to the respective bidders offering the largest 
bonus, which shall be paid in addition to the first year's rental, or, where a minimum bonus is not 
specified and no offer of a bonus is received, to the bidder offering the rental specified in the notice 
of sale which, for the first year, shall not Re less than one hundred dollars ($100) for each lease as 
provided in Section 19-10-15 NMSA 1978. Where two or more sealed bids making the same offer 
for the same tract are received, the commissioner shall award the lease in accordance with such 
regulations as he may prescribe. The successful bidders shall file proper applications for the leases 
purchased and shall complete the payment of any balance due on their bids before the closing of 


the office of the commissioner on the day of the sale. 


History; Laws 1929, ch. 125, § a: CS. 1929, § 1382- 
408; Laws 1931, ch. 18, § 6; 1941 Comp., § 8-1110; 


Laws 1958, ch. 45, § 1; 1953 Comp:, §7-11- 11; Laws 


1981,‘ch. 97,8 1; 1985, ch. 195, § 7. ° 

Cross references. — For publication of legal notice, 
see 14-11-1 NMSA 1978 et seq. 

The 1985 amendment, effective June 14, 1985, des- 
ignated) the formerly ‘undesignated first three senterices 
as Subsection A, dividing the former third, sentence into 
introductory language and Paragraphs (1) and (4); in the 
introductory paragraph of Subsection A, deleted "there- 
for" at the end of the first'sentence and substituted "Chap- 
ter 19, Article 10 NMSA 1978" for "Sections 19-10-1, 19- 
10-3, and 19-10-12 through 19-10-25 NMSA 1978" at the 
end of the second sentence and "a notice of the sale" for 
"a notice of same" and "and specifying'the following for 
each tract to be offered for lease" for "giving" in the third 
sentence; deleted "in each tract to be offered for lease" at 
the end of Subsection A(1); inserted Subsections A(2) and 
A(3); deleted "by the lessee" at the end of Subsection A(4); 
designated the formerly undesignated last nine sentences 


as Subsection B; and, in Subsection B, substituted "benefi- 
ciaries of such lands" for "state" and "the bonus" for "the 
same" in the first sentence and "pursuant to this section" 


‘ for "herein" at the end of the third sentence, inserted "the" 


preceding "greater part thereof'.and substituted "in this 
section" for "herein" in the fourth sentence, substituted 
"Chapter 19, Article 10 NMSA 1978" for "Sections 19-10- 
1, 19-10-38, and 19-10-12 through 19-10-25 NMSA 1978" 
and‘ deleted. "or tracts" following "applicable tothe same 
tract" in the sixth sentence, substituted "in this section" 
for "herein" near the beginning of the seventh sentence 
ahd deleted "thereon" following "the commissioner shall 
award the lease" in the eighth sentence. 


ANNOTATIONS 


Discretion of commissioner. — Commissioner may 
advertise, offer and lease oil and gas lands upon a basis 
of the state receiving more than one-eighth royalty from 
the highest and best bidder as he may deem for the best 
interests of the state. 1945-46 Op. Att'y Gen. No, 45-4750. 


19-10-18. No bids made; subsequent lease. 


A. Ifno bid is received for any lease offered by notice of sale as provided in Section 19-10-17 
NMSA 1978 on a tract classified: as restricted and categorized as regular, then the tract or tracts 
upon which no bids are received may be leased by the commissioner to the first applicant for the 
respective tracts any time within ten days after the sale at not less than the minimum amount of 
rental and bonus, if any, specified in the notice of sale. 

B... If no bid is received for any lease offered by notice of sale as provided herein on a tract clas- 
sified as restricted and categorized as premium, then the tract or tracts upon which no bids are 
received may be reoffered for lease'by the commissioner at some subsequent sale or may be offered 
for lease at some subsequent sale, as a restricted tract or tracts, categorized as regular. 


. History: Laws 1929, ch. 125, § 9; C.S. 1929, § 132- 
409; Laws 1981, ch. 18, § 7; 1941 Comp., § 8-1111; 1953 
Comp, § 7-11-12; Laws 1985, ch. 195, § 8. 

The 1985 Gtiendniont, efiective June 14,1985, added 
the section heading, designated the formerly undesig- 


received" for "If no bid be received" and "in Section 19-10- 
17 NMSA 1978 on a tract classified as restricted and cat- 
egorized as regular" for "herein" near the beginning and 
"the sale" for "such sale" near the end of Subsection A and 


_ added Subsection B. 


nated paragraph as Subsection A, substituted "If no bid is 


19-10-19. [Withholding lands from lease authorized. | 


Nothing contained in this act [19-10-1, 19-10-12 to 19-10-25 NMSA 1978] shall be construed as 
requiring the commissioner to offer any tract or tracts of land:for lease but the commissioner shall 
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have power to withhold any tract or tracts from leasing for oil and gas identi if in his opinion 
the best interests of the state will be served by so doing. 


‘History: Laws 1929, ch. 125, § 10; C.S. 1929, § 132- Bracketed material. — The bracketed material was 
410; 1941 Comp., § 8-1112; 1953 Comp., § 7-11-13. . inserted by the compiler and is not part of the law. 


19-10-20. [Cancellation of lease for nonpayment or nonperformance of 
requirements by lessee; notice.] , 


The commissioner is hereby authorized-to cancel any lease Bed as provided herein for non- 
payment’ of rentals or nonperformance by the lessee of any provision or requirement of the lease; 
provided, however, that before ‘any such cancellation shall be made the commissioner must mail 
to the lessee or assignee by registered letter, addressed to the post-office address of such lessee or 
assignee shown by the records of the office of the commissioner, a notice of intention to cancel said 
_ lease, specifying the default for which the lease is subject to cancellation, and if within thirty (30) 
days after the mailing of said notice to the lessee or assignee he shall remedy the default speci- 
fied in such notice, then no cancellation of the said lease shall be entered by the commissioner 
but otherwise the said cancellation shall. be made and all rights of the lessee or assignee under 
the lease shall thereupon terminate. The mailing of the notice as provided in this section shall 
constitute notice of the intention of the commissioner to cancel the lease and no proof of receipt of 
such notice shall be necessary or required. All notices required to be given hereunder on account of 
failure to pay rentals shall be mailed within ninety (90) days after said rentals shall have become 
delinquent, and as to all leases under the terms of which rentals are delinquent as of the effective 
date of this amendment said notices shall be mailed within ninety (90) days from the effective ante 
hereof. . 


History: Laws. 1929, ch. 125, § 11; C.S. 1929, § 132- Recall of notice permitted. a Where the 90-day 


411; 1941 Comp,, § 8-1113; Laws 1945, ch. 113, § 1; statutory limit for giving notice of cancellation has not 
1953 Comp.,, § 7-11-14, expired, commissioner of public lands may recall-notice 
Bracketed material. — The bracketed material was of cancellation for nonpayment of rentals. Durell v. Miles, 
inserted by the compiler and is not part of the law. 1949-NMSC-033, 53 N.M. 264, 206 P.2d 547. 
Cross references. — For forfeiture of lease for failure Effect of production in portion on partial assign- 
to pay rent, see 19-7-34 NMSA 1978. ee's rights. — Where oil and gas lease from commissioner 
For grounds of forfeiture of agricultural or grazing of public lands provided that if oil and gas were produced 
lease, see 19-7-35 NMSA 1978. in paying quantities within 10-year period, which time 
For forfeiture procedure on violation of lease or other had been allowed lessee to produce oil and gas, lease 
written instrument, see 19-7-50 NMSA 1978. might be continued in force as long as oil or gas should 
For forfeiture for defrauding state of royalties, see 19- be produced, and portion of lease was assigned, assignee 
8-1 NMSA 1978, _ succeeded to all rights of original lessee, and on producing 
For forfeiture on failure to develop and operate mineral oil in portion of lease not covered by assignment, assignee 
lands in workmanlike manner, see 19-8-13 NMSA 1978. had right to continue lease in force, subject to implied 
For forfeiture of certain mineral leases ‘for violation covenant to perform the development work. State ex rel. 
thereof, see 19-8-27 NMSA 1978. Shell Petroleum Corp. v. Worden, 1940-NMSC-038,.44 
For forfeiture on failure to comply with coal lease, see N.M, 400, 103 P.2d 124, 
19-9-138 NMSA 1978. Consent by state to suit. — In an action brought un- 
For forfeiture of lease under Geothermal Resources Act, der 8-1116, 1941 Comp. (Section 19-10-23 NMSA 1978) 
see 19-10-20 NMSA 1978. against the commissioner of public lands to. compel him to 


rescind his cancellation, effected under this section, of cer- 


ANNOTATIONS tain oil and gas leases, it was held that the state not only 

Time of payments. — Where ninetieth day fell.on has waived its immunity but has consented to be sued ina 
Suinday, lessee had all day the following Monday in which court of equity in which equitable principles must control. 
to make payment, and payments received by mail on the Durell v. Miles, 1949-NMSC-033, 53 N.M, 264, 206 P.2d 
preceding Saturday or Sunday, when the land office was 547. 
closed, were timely. Durell v. Miles, 1949-NMSC-033, 53 Time of notice. — The commissioner of public lands is 
N.M. 264, 206 P.2d 547. required to mail notices respecting rentals within 90 days 

Actual notice is not required in order to termi- after they become delinquent, but in the case of nonper- 
nate lessee's interest in an oil and gas lease. Abbott v, formance other than rentals, the time for giving notice is 
Armijo, 1983-NMSC-065, 100 N.M. 190, 668 P2d 306. within his discretion. 1945-46 Op. Att'y Gen. No, 45-4767, 

Notice of intent to cancel lease by certified mail, Grounds of cancellation, — The commissioner of 
— The commissioner of public lands fulfills the statutory public lands may cancel a lease when the lessee fails, after 
requirement for notice to terminate a lessee's interest in due notice, to do what is expected of an operator of ordi- 
an oil and gas lease when he sends a notice of intent to nary prudence. 1941-42 Op. Att'y Gen. No, 41-3835, 
cancel by certified mail. Abbott v. Armijo, 19883-NMSC-065, ~ Am, Jur. 2d, A.L.R. and C.J.S, references.— 38 Am. 
100 N.M., 190, 668 P.2d 306. Jur. 2d Gas and Oil § 283. 
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Mistake, accident, inadvertence, etc., as ground for re- Relief against forfeiture of lease for nonpayment of rent, 
lief from termination or forfeiture of oil or gas lease for 31 A.L.R.2d 321. 
failure to complete well; commence drilling or pay t rental Gas and oil lease force majeure provisions: construction 


strictly on time, 5 A.L.R.2d 993. and effect, 46 A.L.R.4th 976, 


19-10-21. [Rules and regulations; amendment; rescission; effective 
date. ] 


The commissioner is hereby authorized and required to prescribe and publish for the informa- 
tion of the public, all rules and regulations necessary for carrying out the provisions of this act 
[19-10-1, 19-10-12 to 19-10-25 NMSA 1978], and he may amend or rescind any rule or regulation 
promulgated by him under the authority contained herein; provided, however, that no rule or 
regulation or amendment of same, or any order rescinding any rule or regulation shall become 
effective earlier than fifteen (15) days after the promulgation of same, and a copy of the proposed 
rule, regulation, amendment or order shall be posted ina conspicuous place in the:office:of the 
commissioner for a period of at least fifteen (15) ee prior to the agin effect of same, 


History: Laws 1929, ch. 125, § 13; C.S. 1929, § 182- Croke peter: — For State Rules Ack see Chap- 
413; 1941 Comp., § 8-1114; 1953 Comp., § 7-11-15. ter 14, Article 4 NMSA 1978. 

Bracketed material. — The bracketed material was ; 
inserted by the compiler and is not part ofthe law. 


19-10-22. [Validation of existing leases; contest of claims; 
relinquishment for conversion; terms of new lease; fees.], 


All oil and gas leases issued by the commissioner of public lands prior to the effective date of this 
amendment which have not expired, or which have not been legally canceled for nonperformance 
by the lessee or assignee, are hereby declared to be valid and existing contracts with the state of 
New Mexico according to their terms and provisions, and the obligation of the state and of the com- 
missioner to observe and conform to the terms and provisions thereof is hereby recognized. In any 
case where two'or more persons'claim a valid lease on the same tract or tracts of land under the 
provisions of this section, then the rights of the conflicting claimants shall be determined by the 
commissioner subject to right of appeal from the decision of the commissioner as provided by law. 

The legal owner and holder of any lease or leases issued by the commissioner prior to March 12, 
1929, if not in default of any of the provisions thereof, may relinquish the same to the state and 
upon application filed at the time of filing such relinquishment, the commissioner shall issue the 
applicant a new lease upon the form prescribed by Section 2 of this act. The primary term of the 
new lease issued pursuant to such relinquishment shall be the unexpired term of the original 
lease and as long thereafter as oil and gas in paying quantities, or either of them, is produced 
from the leased premises by the lessee, and the new lease shall provide for the payment of the 
annual rental prevailing in the district wherein the lands affected are situated, but not less than 
the rental provided in the original lease. In converting such lease, as herein provided, the com- 
missioner shall prescribe a reasonable filing fee for the filing of the relinquishment and applica- 
tion, and the lessee shall not be required to pay any rental in addition to the rental provided in 
the lease relinquished for the current year in which the lease is relinquished; except the differ- 
ence, if any, between the amount of rental provided in the old lease and that to be provided in the 
new lease. The provisions of Chapter 125 of the 1929 Session Laws [19-10-1, 19-10-12 to 19-10-25 
NMSA 1978], and of this act [19-10-1, 19-10-12, 19-10-15 to 19-10-18, 19-10-22 NMSA 1978] relat- 
ing to sales of leases within a restricted district upon competitive bidding, or by sealed bids, or at 
public auction, shall not apply to this section. 


History: Laws 1929, ch. 125, § 14; C.S. 1929, § 132- Compiler's notes. — Section 2 of this act, referred to 
414; Laws 1981, ch. 18, § 8; 1941 Comp., § 8-1115; 1953 in the first sentence of the second paragraph, had been 
Comp., § 7-11-16, compiled as 19-10-3 NMSA 1978. Section 19-10-3 NMSA 

Bracketed material, — The bracketed material was 1978 was repealed and reenacted by Laws,1985, ch. 195, 
inserted by the compiler and is not part of the law. § 1, . 
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ANNOTATIONS of the new lease should be merely the unexpired portion 
; of the original term. Atlantic Oil Producing Co. v. Crile, 

Time to exercise surrender privilege. — Under 1930-NMSC-040, 34 N.M. 650, 287 P. 696. 
this statute, a lease became convertible which gave the And effect thereof on act of 1925. — Where Laws 
lessee privilege to surrender at any time, although it was 1925, ch. 137, § 9, providing for surrender of old leases and 
producing and although it would have been renewable in issue of new leases, was amended by Laws 1927, ch. 46, § 
a few weeks at a rental higher than the statutory lease. 3, with same provisions, which latter act was repealed by 
Harry Leonard, Inc. v. Vesely, 1934-NMSC-090, 39 N.M, Laws 1929, ch. 125, § 20, which act also provided for sur- 
33, 38 P.2d 1112, ike ibe render of leases issued prior to March 23, 1927, and the is- 
Construction of 1929 act. — The provision in Laws sue of new leases, the repeal of the amendatory act, with 
1929, ch. 125, § 14 (this section prior to its amendment in a substitute, did not revive the original proyision. Atlantic 
1931), that the new lease was to be “issued in lieu of" the Oil Producing ic wtirile 1930-NMSC- 040, 34, N.M. 650, 

lease surrendered, was not sufficient to render the stat- 287 P. 696. ° . 


ute ambiguous or to support the contention that the term 


19- 10- 23. Appeal of commissioner's decision. 


A person or corporation aggrieved by a ruling or decision of the commissioner affecting his inter- 
est in any lease issued under or affected by the provisions relating to oil and gas leases of state 
lands may file an appeal pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: Laws 1929, ch. 125, § 16; C.S. a § 132- ANNOTATIONS 
416; 1941 Comp., § 8-1116; 1953 Comp., § 7-11-17; Laws ’ , ; 
1959, ch. 198, § 1; 1998, ch. 55, § 29; 1999, ch. 265, § 30. Consent to suit. — In an action brought under this 
Cross references. — For provision, rule governing ap- section against the commissioner of public lands to com- 
peals to district court, see 39-3-2 NMS A 1978 and Rule pel him to rescind his cancellation of certain oil and gas 
12-201. 7 leases, it was held that the state not only has waived its 
For procedures governing administrative sopeals to the immunity but has consented to be sued in a court of eq- 
district court, see Rule 1-074 NMRA. uity in which equitable principles must control, Durell v. 
The 1999 amendment, effective July 1, 1999, substi- Miles, 1949-NMSC-033, 53 N.M. 264, 206 P.2d 547. 
tuted "Section 39-3-1.1" for "Section 12-8A-1". Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
The 1998 amendment, effective September 1, 1998, Jur, 2d Gas and Oil § 283. 


rewrote this section to the extent that a detailed compari- 
son is impracticable. 


19-10-24. [Contesting claims; jurisdiction of district court; appeal and 
error. | | | | 


The district court of the county in which the lands or the major portion thereof may be located 
which are embraced in any lease issued under or affected by the provisions of this act [19-10-1, 
19-10-12 to 19-10-25 NMSA 1978], shall have original exclusive jurisdiction as a court of equity for 
the determination of controversies between persons or corporations respecting their rights in, or 
claim under such lease, and no such controversies shall be considered or determined by the com- 
missioner of public lands. Appeals to and writs of error from the supreme court shall be allowed in 
such cases, as provided in Section 16 [19-10-23 NMSA 1978] herein. 


History: Laws 1929, ch. 125, § 17; C.S. 1929, § 182- Bracketed material. — The bracketed material was 
417; 1941 Comp., § 8-1117; 1953 Comp., § 7-11-18. inserted by the compiler and is not part of the law. 


19-10-25. [Proof of commissioner's records. ] 


In the proceedings above described in Sections 16 and 17 [19-10-23, 19-10-24 NMSA 1978] of 
this act, records, books and papers in the office of the commissioner of public lands shall be proven 
by copies thereof, duly. certified by the commissioner, or by certified transcript of such records 
and proceedings as may be necessary, which shall be admissible in evidence in such cases; and no 
original book, record or paper shall be removed from the office of the commissioner of public lands 
except upon order of a district court after a special application therefor. 


History: Laws 1929, ch. 125, § 18; C.S. 1929, § 132- Bracketed material. — The bracketed material was 
418; 1941 Comp., § 8-1118; 1953 Comp., § 7-11-19. inserted by the compiler and is not part of the law. 


6 
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19-10-26 


Cross references. — For rules regarding introduction 
into evidence of contents of writings, recordings and pho- 
tographs, in general, see Rules 11-1001 to 11-1008 NMRA. 

Severability. — Laws 1929, ch. 125, § 19, provided for 
the severability of the act if any provision thereof is-held 
invalid. 

Saving clauses. — Laws 1929, ch. 125, § 20, repealed 


LEASE OF OIL AND GAS LANDS 


19-10-27 


conflict or inconsistent with the provisions of Laws 1929, 
ch. 125, with a proviso, however, that applications for oil 
and gas leases on file in the office of the commissioner and 
not disposed of when the act takes effect shall be disposed 
of and leases issued pursuant thereto in accordance with 
statutes and regulations in force at the time of the filing of 
the respective applications. 


Laws 1927, ch. 46, and all ‘other acts and parts of acts in 


19-10-26. [Lands sold with reservation of minerals; lease; bond to 
protect purchaser; waiver. | 


State lands sold heretofore, or which may be sold hereafter on any deferred payment plan under 
contract containing a reservation to the state of the minerals therein contained, may be leased by 
the state for oil, gas or other mineral development or exploitation, as provided ye law in the same 
manner as other state lands. 

Provided, that before any lessee of minerals on state lands so sold shall commence development 
or operations thereon such lessee or the operator (being any third party conducting exploratory or 
development operations authorized by the lessee within the authority granted to the lessee under 
the provisions of Section 19-10-13 NMSA 1978) shall execute and file with the commissioner of 
public lands a good and sufficient bond or undertaking in an amount to be fixed by the commis- 
sioner, but not less than two thousand dollars ($2,000), in favor of the state of New Mexico for the 
use and benefit of the purchaser holding purchase contract or deed to such lands on which such 
development is about to be commenced, his grantees or successors in interest to secure the pay- 
ment for such damage to the livestock range, water, crops or tangible improvements on such lands 
as may be suffered by such purchaser or his successors in interest by reason of such development, 
use and occupation of such lands by such lessee. 

And provided further, that if any such purchaser shall file with the commissioner of public lands 
a waiver duly executed and acknowledged by him of his right to require such bond, such develop- 
ment, occupation and use of the lands by a mineral lessee may be permitted without the bond 
herein required. 


History: Laws 1925, ch. 187, § 5; 1929, ch. 45, § 
1; C.S. 1929, § 132-423; 1941 Comp., § 8-1119; 1953 
Comp., § 7-11-20; Laws 1979, ch. 60, § 1. 


For reservation of mineral purchase rights in lease or 
conveyance of state lands, and waiver of same, see 19-14-1, 
19-14-2 NMSA 1978. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For filing by mineral lessee of 
bond securing payment for damage to the surface, and 
bond guaranteeing payment of royalties, see 19-8-24 
NMSA 1978. 

For bond filed by person leasing state lands for geother- 
mal resource development, see 19-13-18 NMSA 1978. 


ANNOTATIONS 


Minerals defined. — Whether sand and gravel are 
"minerals" as that term is used in a mineral reservation 
or grant depends upon the specific facts in each case. Rick- 
elton v. Universal Constructors, Inc., 1978-NMSC-015, 91 
N.M. 479, 576 P.2d 285. 


19-10-27. [Lands sold on deferred payments with reservation of 
minerals or classified as mineral lands prior to full payment 
or issuance of patent; limited patent. ] 


Where state lands have been sold meeps or may be sold hereafter on any deferred payment 
plan under contract containing a reservation to the state of the minerals therein contained and 
before the payment of the total purchase price, such land shall have been leased for mineral pur- 
poses as in this act-[19-10-11, 19-10-26 to 19-10-30 NMSA 1978] provided; or where before the 
payment of the full amount of the purchase price shall have been made or patent issued, the land 
shall be known, classified or reported as mineral lands, or where, by reason of proximity to known 
mineral lands or productive oil and gas wells, the commissioner of public lands shall deem such 
lands to be of probable mineral character and valuable as such, he shall make proper notation on 
the records of his office designating the said lands as mineral lands. The commissioner of public 
lands is hereby authorized to issue to the purchaser of any such mineral land or lands so classified 
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as mineral; upon full payment of the purchase price according to the terms of the contract, a lim- 
ited patent only, which shall contain reservation to the state of New Mexico to all the minerals 
in the said lands, together with the right to the state or its grantees, to prospect for, mine and 
remove the same; and such lands shall, notwithstanding the issuance of such patent, be subject to 
lease under the provisions of this act; 

Provided, that no lease for such lands shall be issued and no person shall be authorized. to 
prospect for, mine or remove any minerals until an indemnity bond shall be given or waiver of the 
same filed, as set forth in Section 5 [19-10-26 NMSA 1978] of this act. 


History: Laws 1925, ch. 187, § 6; C.S. 1929, § 132- Bracketed material. — The’bracketed material was 
424; 1941 Comp,, § 8-1120; 1953 aaa § 7-11-21. inserted by the compiler and is not part of the law. 


19-10-28. [Lessee to purchase prior improvements on dands; proof of 
payment. |] 


If mineral lands upon which improvements have been made shall be leased in conformity with 
law to other than the owner of such improvements thereon, then such purchaser or such new les- 
see shall pay to the owner thereof the value of such improvements at an agreed price with the 
owner thereof; and if such owner of improvements and such new lessee or purchaser are not able 
to agree upon.a value, the value shall be determined by a board of three arbitrators, one to be se- 
lected by the owner of the improvements, one by the commissioner of public lands and the third by 
the two so selected. The word "improvements" shall be construed to mean surface improvements, 
machinery and other equipment not removed from said lands under the provisions of Section 9 
used in the operation of the plant on such land, and work performed in the development of the 
property for operation and mining, No lease shall be issued to any applicant other than the owner 
of such improvements until such applicant files with the commissioner of public lands a receipt 
showing payment in full of the value of such improvements as agreed upon between. such appli- 
cant and the owner of the improvements, or determined by the board of arbitrators; or until such 
applicant shall pay to the commissioner of public lands the value of such improvements so deter- 
mined. If payment is made to the commissioner of public lands it shall be at once delivered to the 
owner of the improvements. 


History: Laws 1925, ch. 137, § 3; C.S. 1929, § 132- For right of oil and gas lessee to°remove certain im- 


421; 1941 Comp., § 8-1121; 1953 Comp., § 7-11-22. provements upon cancellation or termination of lease, see 
Bracketed material. — The bracketed material was 19-10-29 NMSA 1978. 
inserted by the compiler and is not part of the law. For removal by lessee under Centheriiut Resources Act 
Compiler’ s notes. — Laws 1925, ch. 137, § 9, referred of removable improvements, and forfeiture of rest, see 19- 
to in'this section, was amended by Laws 1927, ch. 46, 8 3, 13-24 NMSA 1978. 
and then repealed by Laws 1929, ch. 125, § 20, 
Cross references. — For right, in general, of owner of ANNOTATIONS 
improvements on state lands to be compensated for same Effect of repeal. — The repeal 
) peal. e repeal of the amendatory act 
by purchaser or subsequent lessee, see 19-7-14 NMSA (Laws 1927, ch. 46, § 3) with a substitute, did not revive 
1978, the original provision. Atlantic Oil Producing Co. v. Cras 
For removal of removable improvements and forfeiture .». 4939-NMSC- 040, 34 N.M. 650, 287 P. 696. 


of others by mineral lessee, see 19-8-29 NMSA 1978. 


19-10-29. [Removal of certain improvements on cancellation or 
forfeiture of lease.] 


In the event. of the cangellationt or forfeiture of any eat ae under the provisions of this act 
[19-10-11, 19-10-26 to 19-10-30 NMSA 1978] from any cause whatever, the lessee or assignee shall 
be permitted to remove any and. all improvements from the lands which lessee can remove without 
injury thereto, provided, however, that the commissioner of public lands may require that all or 
any part of the casing shall be left in any well which is productive of water when he shall deem 
it to the interest of the state to maintain:said well, or wells, for water, and in such case the lessee 
shall be paid the reasonable value of the esr therein. 
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History: Laws 1925, ch. 137,-§ 8; C.S..1929, § 132- For removal by lessee under Geothermal Resources Act 
426; 1941 Comp., § 8-1122; 1953 Comp., § 7-11-23. of removable improvements, and forfeiture of rest, see 19- 
Bracketed material. — The bracketed material was 13-24 NMSA 1978. 
inserted by the compiler and is not part of the law. 
Cross references, — For right, in general, of owner of : ANNOTATIONS 
improvements on state lands to be compensated for same Am. Jur. R. JS. oa 
by purchaser or subsequent lessee, see 19-7-14 NMSA ei e  Aiscreruaprimiean 9 pe et ate 


are improvements, alterations or additions, within lease 


1978, +t rc hits ' 
tt hibit: t 
For removal of removable improvements and forfeiture etsef at Cnet es nF an by Re Meda pers! 


of others by mineral lessee, see 19-8-29 NMSA 1978. 

For payment by purchaser or subsequent lessee of oil 
and gas lands of value of improvements, to owner thereof, 
see 19-10-28 NMSA 1978. 


19-10-30. [Rules and regulations authorized.] 


The commissioner of public lands shall be, and he hereby is, authorized and empowered to adopt 
such uniform and reasonable rules and regulations and to prepare such uniform forms of leases.as 
he may deem necessary to carry into effect the terms and provisions of this act [19-10-11, 19-10-26 
to 19-10-30 NMSA 1978] and not inconsistent herewith. 


History: Laws 1925, ch. 137, ate C.S. 1929, § 132- ANNOTATIONS 
427; 1941 Comp., § 8-1123; 1953 Comp., § 7-11-24. v= hb einty 
Bracketed material, — The bracketed material was Law reviews. — For note, State Regulation of Oil and 
inserted by the compiler and is not part of the law. Gas Pools on State, Federal, Indian and Fee Lands," see 2 
Cross references. — For statutory oil and gas lease Nat. Resources J. 355 (1962). 


forms, see 19-10-4.1 to 19-10-4.3 NMSA 1978. 
For State Rules Act, see Chapter 14, Article 4 NMSA 
1978. 2 


19-10-31. Cs abit and recording of leases, other instruments and 
, assignments with commissioner; constructive notice; 
recording in county waived.] 


All leases and other instruments executed or issued by the commissioner of public lands, herein- 
after referred. to as the commissioner, pertaining to oil and gas rights in state lands, and including 
assignments of such rights when approved by the commissioner, shall be made in duplicate and 
one copy thereof retained in the files of the state land office and recorded in full by the commis- 
sioner in suitable books provided by him and kept for such purpose. Such filing and recording shall 
be constructive notice to all persons of the contents of such instruments from the date of such fil- 
ing and it shall not be necessary to record such instruments in the county where the lands affected 
thereby are located, and the filing and recording in the office of the commissioner as provided 
herein shall have the same force and effect as the filing and recording of such instruments in the 
county where the lands affected thereby are located would now have under existing statutes. 


History: Laws 1925, ch. 68, § 1; C.S. 1929, § 132-501; ANNOTATIONS 
1941 Comp., § 8-1124; 1953 Comp., § 7-11-25. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


Assignment of partial lease filed with county, 
not state, offices. — Because an assignment of a par- 
Cross references. — For recording of certain agricul- tial lease is not recognized by the commissioner of public 
tural and grazing lease or contract assignments in office lands, pursuant to Section 19-10-13 NMSA 1978, the as- 
of commissioner, see 19-7-39 NMSA 1978. signment cannot be filed in the state land office, but must 
For recording of instruments effecting real estate and be pe 4p, pe peel ae epee ine oftee: ee it 
sat ; ‘ 1 14-9-1, provides constructive notice of its contents. Angle v. Slay- 
Be a pancake a Ge et ton, 1985-NMSC-032, 102 N.M. 521, 697 P.2d 940. 
For recording of assignment made for benefit of credi- 
tors, see | 56-9-10 NMSA 1978, : 
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19-10-32. [Acknowledgments required; commissioner excepted.] 


All such instruments shall be acknowledged by the parties thereto except that the commissioner 
shall not be required to acknowledge any such instrument but shall authenticate his signature to 
same with his-seal of office. 


History: Laws 1925, ch. 68, § 2; C.S, 1929, § 132-502; Cross references. — For necessity for acknowledg- 
1941 Comp,, § 8-1125; 1953 Comp., § 7-11-26. ment generally, see 14-8-4 NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


19-10-33. [Contracts relating to oil and gas rights; filing for ToCOre in 
land office. | 


Contracts between persons or corporations owning or holding oil and gas rights in state lands, 
when duly acknowledged by the parties thereto, may be filed for record and recorded in the state 
land office in the same manner and with the same force and effect as the instruments referred to 
in the foregoing sections. 


History: Laws 1925, ch. 68, § 3; C.S. 1929, § 132-503; Bracketed material. — The ‘bracketed material was 
1941 Comp., § 8-1126; 1953 Comp., § 7-11-27. inserted by the compiler and i is not’ part of the law. : 


19-10-34. [System of records; indexing; public inspection.] 


The commissioner is authorized and directed to provide and install as soon as possible after 
the passage of this act [19-10-31 to 19-10-38 NMSA 1978] a full and complete system of records 
and books in his office for carrying out the provisions of this act and shall provide for the full and 
complete indexing of such records, and such records and indices shall be open for inspection by the 
public during the business hours of the office under sii reasonable rules and regulations as may 
be prescribed by the commissioner. . 


History: Laws 1925, ch. 68, § 4; C.S. 1929, § 182-504; Bracketed material. — The bracketed material Was 
1941 Comp., § 8-1127; 1953 Comp., § 7-11-28. inserted by the compiler and is not part of the law. 


19-10-35. [Tract book system for oil and gas lands. | 


The commissioner shall also install in his office as soon as practicable a tract book system for 
the mineral lands of the state on which any oil and gas rights have been granted by him which 
tract books shall be separate from the tract books pertaining to grazing rights or purchase con- 
tracts, and all instruments on file in his office pertaining to oil and gas rights shall be noted on 
such tract books in connection with the tract or tracts affected thereby, and such notations shall 
show the nature of the instrument, its date, the parties thereto, the date of filing and the book and 
page where recorded. 


History: Laws 1925, ch. 68, § 5; C.S, 1929, § 182-505; Bracketed material. — The bracketed material was 
1941 Comp., § 8-1128; 1953 Comp., § 7-11-29. inserted by the compiler and is not part of the law. 


19-10-36. [Rules and regulations; protection of instruments and 
records. | 


The commissioner is authorized to make, publish and enforce all necessary and reasonable rules 
and regulations for carrying out the purposes and provisions of this act [19-10-31 to 19-10-38 
NMSA 1978] and shall take necessary precautions for the safekeeping and protection of the in- 
struments and records referred to in this act. 
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History: Laws 1925, ch. 68, § 6; C.S. 1929, § 182-506; Cross references. — For State Rules Act, see Chap- 
1941 Comp., § 8-1129; 1953 Comp., § 7-11-30. ter 14, Article 4 NMSA 1978, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


19-10-37. [Filing and recording fees; disposition; expenses payable from 
maintenance fund.] 


The commissioner shall prescribe adequate, reasonable and uniform fees to be charged for the 
filing and recording of instruments under the provisions hereof and all such fees shall be covered 
into the maintenance fund of his office; and all reasonable and necessary expenditures for carrying 
out the provisions of this act [19-10-31 to 19-10-38 NMSA 1978] shall be made from such mainte- 
nance fund and the same are hereby directed and authorized to be made. 


History: Laws 1925, ch. 68, § 7; C.S. 1929, § 182-507; Cross ei idee — For establishment of state lands 
1941 Comp., § 8-1130; 1953 Comp., § 7-11-31. maintenance fund, see 19-1-11 NMSA 1978. 

Bracketed material. — The bracketed material was . 
inserted by the compiler and is not part of the law. 


19-10-38. [Repeal and saving clause.] 


All acts and parts of acts in conflict herewith are hereby Se aencd: and this act [19-10-31 to 19- 
10-38 NMSA 1978] shall apply to all instruments now on file in the state land office and which 
pertain to oil and gas rights:in state lands, but nothing contained herein shall be construed to 
deprive any person or corporation of any valid and existing right acquired in good faith through 
compliance with or the operation of any law in effect prior to the,passage of this act. 


History: Laws 1925, ch. 68, § 8; C.S. 1929, § 182-508; Bracketed. material. — The bracketed material was 
1941 Comp., § 8-1131; 1953 Comp., § 7-11-32. inserted by the compiler and is not part of the law. 


19- 10- 39. [Litigation involving lessee's oil and gas rights on land 
sold with reservation of oil and gas; suspense account for 
royalty payments. | 


In‘any case where litigation has been instituted in the state’courts of the state of New Mexico, 
or in the United’ States district court for the district of New Mexico, involving the right or title’ 
of the lessee under any oil and gas leases issued bythe state of New Mexico on lands heretofore 
sold or contracted to be sold by the state of New Mexico, with a reservation of oil and gas to the 
state of New Mexico, where such litigation calls:in question the right of the state of New Mexico 
to make any such lease or the ownership by the state of New Mexico of such oil and gas, the com- 
missioner of public lands is authorized to place in a special suspense fund with the treasurer of 
the state of New ae all A ey accruing to the state under the terms of any such lease from 
royalties. 


History: Laws 1931, ch. 17, § 1; 1941 Comp., § 8- Bracketed material. — The bracketed material was 
1132; 1953 Comp., § 7-11-33. inserted by the compiler and is not part of the law. 


19-10-40. [Litigants to show right to have royalties placed i in suspense 
fund; determination of amount. |] 


The commissioner of public lands shall require the lessee or any party litigant in such litigation 
desiring to have such royalties placed in such suspense fund, to make such showing by affidavit 
or otherwise as the commissioner may require, that such litigation is pending and involves the 
question or questions referred to in Section 1 [19-10-39 NMSA 1978] hereof; and he shall require 
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such lessee or any party litigant to furnish such information as may be necessary to determine the 
amount of royalties accruing from each and every tract of land involved in such litigation. 


History: Laws 1931, ch. 17, § 2; 1941 Comp., § 8- Bracketed material. — The bracketed material was 
1133; 1953 Comp.,, § 7-11-34. inserted by the compiler and is not part of the law. 


19-10-41. [Remitting moneys for oil and gas royalty suspense fund; 
investment of fund; disposition of investment income. ] 


The commissioner of public lands is directed to remit all such royalties to the state treasurer, 
with the proper memorandum of distribution of such funds attached thereto and such moneys 
shall be placed in a special suspense fund by the state treasurer, to be known as "the oil and gas 
royalty suspense fund," and such fund shall be segregated from all other funds in the hands of the 
state treasurer; all moneys of such fund shall from time to time be invested by the state treasurer 
in the same manner as the permanent school fund is now required to be invested or such funds 
may be placed on time deposit in qualified state depositories under the provisions of Chapter 92 
of the Session Laws of 1929 [6-10-31, 6-10-32 NMSA 1978]. All income accruing from such invest- 
ments or deposits shall likewise be held in said special suspense fund. 


History: Laws 1931, ch. 17, § 3; 1941 Comp., § 8- Cross references. — For statutory provisions regard- 
1134; 1953 Comp., § 7-11-35. ing investment of permanent school fund and other per- 
Bracketed material. — The bracketed material was manent funds, see 19-1-17 NMSA 1978 et seq. 
inserted by the compiler and is not part of the law. For establishment of permanent school fund and invest- 


ment of same, see N.M. Const., art. XII, §§ 2; 7. 


19-10-42. [Distribution of suspense funds after litigation is completed.] 


When the questions involved in the litigation referred to in Section 1 [19-10-39 NMSA 1978] 
hereof shall have been finally determined, the commissioner of public lands is directed to disburse 
said fund to the funds of the institutions or common schools lawfully entitled thereto, or, the per- 
sons, firms or corporations entitled to said royalties, as the final judgment of the court in such 
case or cases may require; and when making such distribution to the permanent trust funds of 
the state the commissioner of public lands shall treat and distribute the income from said fund 
in the same manner as income from other permanent funds and in all cases in distributing said 
income shall make an equitable distribution thereof as between the different funds or the parties 
who may be lawfully entitled to the same; provided, however, that,in making-said distribution, any 
permanent fund or party lawfully entitled to any part of the money so distributed may be given, in 
lieu of cash, any securities in which said fund may have been invested and any application made 
hereunder to have said royalty payments placed in said suspense fund, shall be taken as indicat-. 
ing the consent of such applicant to all of the provisions of this act [19-10-39 to 19-10-44 NMSA 
1978]. 


History: Laws 1931, ch. 17, § 4; 1941 Comp., § 8- | Bracketed material. — The bracketed material was 
1135; 1953 Comp., § 7-11-36. inserted by the compiler and is not part of the law. 


19-10-43. [Suit by state to determine rights.] 


If the commissioner of public lands shall not be satisfied with the conduct or determination of 
any litigation between the lessee under any such oil and gas lease, and the purchaser of said lands 
from the state, he shall request the attorney general to bring such suit or suits in the name of the 
state as said commissioner may deem necessary and advisable for the complete and final determi- 
nation of the questions involved. . . 


History: Laws 1931, ch. 17, § 5; 1941 Comp., § 8- Bracketed material. — The bracketed material was 
1136; 1953 Comp., § 7-11-37, inserted by the compiler and is not part of the law. 
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19-10-44. [Intervention in pending litigation by attorney general.] 


In event the attorney general of the state of New Mexico shall deem it for the best interests 
of the state of New Mexico to intervene in any pending litigation involving such questions, he is 
hereby specifically authorized to intervene therein in the name of the state of New Mexico, for the 
purpose of obtaining a final determination of any and all questions involved in such litigation. 


History: Laws 1931, ch. 17, § 6; 1941 Comp., § 8- Bracketed material. — The bracketed material was 
1137; 1953 Comp., § 7-11-38. inserted by the compiler and is not part of the law. 


19-10-45. Cooperative agreements for development or operation of oil 
and gas pools between lessees and others. 


For the purpose of more properly conserving the oil and gas resources of the state, the commis- 
sioner of public lands may consent to and approve the development or operation of state lands 
under agreements made by lessees of state land jointly or severally with other lessees of state 
lands, with lessees of the United States or with others, including the consolidation or combination 
of two or more leases of state lands held by the same lessee. The agreements may provide for one 
or more of the following: for the cooperative or unit operation or development of part or all of any 
oil or gas pool, field or area; for reduction of gas-oil ratios; for repressuring or secondary recovery 
operations, or for the storing of gas regardless of where such gas is produced, including the use 
of wells on state lands as input wells; for the allocation of production and the sharing of proceeds 
from the whole or any specified part of the area covered by the agreement on an acreage or other 
basis, regardless of the particular tract from which production is obtained or proceeds are derived; 
for considering for all purposes the drilling or operation of a well on any part of the area included 
in the agreement, as being drilled or operated on each tract included in the agreement; for the 
payment of advance royalties in such sum or sums as shall be fixed by the commissioner; or for 
commingling of oil or gas from’a well or wells or from one or more leases. 


History: 1941 Comp., § 8-1138, enacted by Laws For cooperative development or operation of geothermal 
1943, ch. 88, § 1; 1953 Comp., § 7-11-39; Laws 1961, resources lands, see 19-13-14 NMSA 1978, 
ch. 176, § 1. t ol 

Cross references. — For state participation in. pool- ANNOTATIONS 
ing and communitization agreements, see 19-10-53 NMSA Am. Jur, 2d, A.L.R. and C.J.S. references. — Sec- 
1978, ondary recovery of oil.and gas, 19 A.L.R.4th 1182. 


19-10-46. [Cooperative agreements; requisites for approval. | 


No such agreement shall be consented to or approved by the commissioner unless he finds that: 

A. such agreement will tend to promote the conservation of oil or gas and the better utilization 
of reservoir energy; . | 

B. under the operations proposed the state and each beneficiary of the lands involved will re- 
ceive its fair share of the recoverable oil or gas in place under its lands in the area affected; and 

C. the agreement is in other respects for the best interests of the state. 


History: 1941 Comp., § 8-1139, enacted by Laws Bracketed material. — The bracketed material was 
1948, ch. 88, § 2; 1953 Comp., § 7-11-40; Laws 1961, inserted by the compiler and is not part of the law. 
ch. 176, § 2. 


19-10-47. [Amendment of leases to conform with cooperative 
agreements. | 


When any such agreement has been approved by the commissioner, he may, with the approval 
of the lessee evidenced by the lessee's execution of such agreement or otherwise, amend any oil or 
gas lease embracing state lands within the area included in such agreement so that the provisions 
of such lease so far as they apply to lands within such area will conform to the provisions of such 
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agreement and so that the length of the secondary term as to lands, within such area will be ex- 
tended, insofar as necessary, to coincide with the term of such agreement, and the approval of such 
agreement by the commissioner and the lessee, as aforesaid, shall without further action of the 
commissioner or the lessee be effective to conform the provisions and extend the term of such lease 
as to lands within such area, to the provisions and terms of such agreement; or the commissioner 
may permit the holder of any such lease of state lands within such area to surrender such lease, 
so far as it embraces lands within such area, with the preference right to a new lease for the lands 
surrendered, containing such provisions and for such a term as will conform to the provisions and 
term of such agreement. The commissioner is authorized to issue such new lease under regula- 
tions prescribed by him. No law applicable to restricted districts and the making of oil and gas 
leases therein, or providing:for a minimum rental within restricted sia shall: be applicable to 
any lease conformed or issued, hereunder. 

If any such agreement provides for extensions of the i ‘thereof any such extension pursuant 
to thé' provisions of such agreement shall, with the approval of the commissioner, be effective also 
to extend the term of such lease, so far as it iia tia to lands within such area, to coincide with 5 
extended term of such agreement, ; 


~ History: 1941 Comp., ‘ 8-1140, enacted by Laws except as to land included within unit area. Hickman v. 


1943, ch. 88, § 3; 1951, ch. 162, § 1; 1958 Comp., § 7- Mylander, 1961-NMSC-068, 68 N.M. 840, 362 P.2d 500. 
11-41. Effect of discovery without production prior to 
Bracketed material. — The bracketed material was expiration. — Where there is no evidence that gas in 
inserted by the compiler and is not part of the law. paying quantities was produced from a gas well from the 
Saving clauses, — Laws 19651, ch. 162, § 2, provided time the gas well was completed to the expiration dates 
that all cooperative or unit agreements approved by the provided in the lease, the mere discovery of oil or gas can- 
commissioner of public lands, all approved amendments not validate or extend a lease providing oil or gas must 
of oil and gas leases covering state lands to’ conform to be produced. Hickman v. Mylander, 1961-NMSC-068, 68 
such approved agreements, and all new oil and gas leases N.M, 340, 362 P.2d 600. ..., : 
issued on state lands by said commissioner. to conform Rights of assignee. — Where a lessee had 10 years 
to such approved agreements, prior to the effective date within which to produce oil and gas in paying quantities, 
of the act, which have ‘not expired or been canceled for upon so producing oil and gas, the lease continued in force 
nonperformance with the terms thereof, are declared to be so long as oil and gas in paying quantities were so pro- 
valid and existing contracts with the state of New Mexico duced, and an assignee of a portion of the lease succeeded 
according to their terms. to all of the rights of the original lessee, subject to the 
continued payment of the specified rentals and subject to 
ANNOTATIONS the implied covenant to develop with reasonable diligence 
Commissioner's powers limited. — The commis- the undeveloped portion of the leased land. Hickman v, 


Mylander, 1961-NMSC-068, 68 N.M. 340, 8362 P.2d 500. 
Lease terms to apply separately. — Where the unit 
agreement specifically provides that the portions within 


sioner of public lands of New Mexico is merely an agent 
of the state, with such powers, and only such, as have 
been conferred upon him by the constitution and laws of 


the state, as limited by the Enabling Act. Hickman v. My- the unit area shall be segregated from the portions out- 
lander, 1961-NMSC-068, 68 N.M. 340, 362 P.2d 500. side the unit area, the terms of the lease shall apply sepa- 

Oaniiithslonen properly refused to. extend terms rately to such segregated portions. 1953-54 Op. Att'y Gen, 
of oil and gas leases as to lands partly within unit area No, 53-5806. 


19-10-48. [Effect of provisions on powers of oil conservation _ 
commission and commissioner of public lands. ] 


Nothing herein [19-10-45 to 19-10-48 NMSA 1978] contained shall be held to modify in any 
manner the power of the oil conservation commission under laws now existing or hereafter en- 
acted with respect to the proration, and conservation of oil or gas and the prevention of waste, nor 
as limiting in any manner the power and the authority of the commissioner of public lands now 
existing or hereafter vested in him. 


History: 1941 Comp., § 8-1141, enacted by Laws energy and minerals department. See also Laws 1977, 
1943, ch. 88, § 4; 1953 Comp., § 7-11-42: ch. 255, § 4; compiled as 9-5-4 NMSA 1978, for esth bush! 
Bracketed material, — The bracketed material was ment of the oil conservation division of the energy and 
inserted by the compiler and is not part of the law. minerals department, and 70-2-4 NMSA 1978 et seq. for 
Compiler's notes. — Pursuant to Laws 1977, ch. 255, jurisdiction and authority of ae commission and of the 
§ 9, the oil conservation commission is absorbed by the division, 
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19-10-49. [Validating act.] 


. That all oil and gas leases issued by the commissioner of public lands of the state of New Mexico 
prior to the effective date of this act [section], in substantial conformity with the statutes of the 
state, the terms of which have not expired and where all rentals have been paid thereunder and 
accepted by the commissioner of public lands, and such leases have not been canceled by the com- 
missioner of public lands for nonperformance by the lessee or any assignee, are hereby declared to 
be valid and existing contracts with the state of New Mexico according to their terms and provi- 
sions, and the obligations of the state and of the commissioner to observe and conform to the terms 
and provisions thereof are hereby recognized. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: 1941 Comp., § 8-1142, enacted by Laws 
1947, ch. 36, § 1; 1953 Comp., § 7-11-43. 


19-10-50. Oil, gas and mineral leases on state park lands. 


The state park and recreation director has the right.to authorize the commissioner of public 
lands to lease for oil and gas and other minerals any lands acquired by the state for state park 
or state recreational purposes upon such terms and conditions as may be prescribed by the state 
park and recreation director, where, in the discretion of the state park and recreation director, the 
leasing of such lands for oil and gas will not materially interfere with the use of such lands for 
state park or state recreational purposes. or where it is deemed necessary or advisable and for the 
best interest of the state that such lands he leased for said purpose. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S, references. — 38. Am, 
dur. 2d Gas and Oil § 283. 


History: 1941 Comp., § 8-1143, enacted by Laws 
1949, ch. 82, § 1; 1958 oye 9 8 711 -44; Laws 1977, 
ch. 254, § 42, 


19-10-51. Terms and conditions of leases on state park lands; 
disposition of rentals and royalties. 


The commissioner of public andy has the right to lease for oil and gas and other minerals any 
lands acquired by the state for state park or state recreational purposes when authorized so to do 
by the state park and recreation director, the same to be leased upon such terms and conditions 
as may be prescribed by the state park and recreation director. All bonuses, rentals and royalties 
which may be collected under the terms of any such lease by the commissioner of eee lands 
shall be placed to the credit of the state park and recreation fund: 


History: 1941, Comp., § 8-1144, enacted by Laws 
1949, ch. 82, § 2; 1953 Comp., § 7-11-45; Laws 1977, 
ch. 254, § 43, 

Saving clauses. — Laws 1949, ch. 82, § 3, declared all 
oil and gas or other mineral leases heretofore issued by 
either the state park commission (now the state parks 


and existing contracts with the state and recognizes the 
obligations of the state and of the commissioner to.observe 
and conform to the terms thereof. 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — Gas 


division) or the commissioner of public lands embracing 
state lands acquired for state park or state recreational 
purposes where the, terms of such leases have not ex-.. , 
pired and the lessees are not in default are to be valid 


and oil lease force majeure proyisions; construction and 
effect, 46 A.L.R.4th 976. 


49-20-82: [Drainage of state lands by oil or gas wells. required to be 
offset; agreement to compensate state.] — 


In any case where it appears to the commissioner of public lands of the state of New Mexico that 
lands owned by.the state of New Mexico are being drained by an oil or gas well required to be offset 
under the terms:of any oil or gas lease issued by the commissioner of public lands, he is hereby au- 
thorized and empowered to‘enter into agreements whereby the state of New Mexico will be reason- 
ably compensated for such drainage, such agreements to be made with the consent of the owners of 
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the leases affected thereby. The fixed term (primary and secondary terms) of any lease on account 
of which the compensatory royalty is being paid shall be extended so long as such compensatory 
royalty agreement is in effect and if drilling operations upon such lease during the effective period 
of any such agreement result in the production of oil or gas, such lease shall be extended as long 
thereafter as oil or gas or either of them is being produced from the leased premises. 

The nature of the agreement and the method of computing the amount of the compensatory 
royalty to be paid thereunder shall depend upon the conditions and circumstances involved in the 
particular case and shall be calculated to give to the state its fair share of the oil or gas being pro- 
duced from the well or wells on account of which compensatory royalty is to be paid. The owners 
of any lease on account of which compensatory royalty is being paid shall be relieved of the offset 
obligation as to the well or wells for which compensatory royalty is being paid during the life of 
any such agreement. 


History: 1941 Comp., § 8-1145, enacted by Laws Bracketed material. — The bracketed material was 
1951, ch. 175, § 1; 19538 Comp., § 7-11-46. inserted by the compiler and is not part of the law. » 


19-10-53. [State participation in pooling and communitization 
agreements authorized. | 


In the interest of conservation of oil and gas and the prevention of waste, the commissioner of 
public lands may consent to and approve the development or operation of state lands under agree- 
ments made by lessees of oil and gas leases thereon, jointly or severally with other oil and gas les- 
sees of state lands or with oil and gas lessees of the United States or oil and gas lessees or mineral 
owners of privately owned or fee lands or oil and gas lessees of tribal or allotted Indian lands for 
the purpose of pooling or communitizing such lands to form a proration unit or portion thereof 
or well spacing unit pursuant to any order, rule or regulation of the New Mexico oil conservation 
commission where such agreement provides for the allocation of the production of oil or gas from 
such pooled or communitized area on an acreage or other basis found by the commissioner to be 
fair and equitable, and when such agreement is so approved, the drilling or operation of a well on 
any part of the area included in such agreement shall be considered as being drilled or operated on 
each tract included in such agreement, and the production of oil or gas in paying quantities from 
any part of such pooled or communitized area shall, for all purposes, be considered the same as if 
such production had been obtained upon each tract or separate lease included in such agreement. 
Upon approval of any such agreement, the lease or leases covering state lands committed thereto 
shall thereupon be amended to conform to such agreement. 


History: 1953 Comp., § 7-11-47, enacted by Laws 255, § 4, cbnipiled as 9-5-4 NMSA 1978, for establishment 
1955, ch. 259, § 1. of the oil conservation division of the energy and minerals 

Bracketed material. — The bracketed material was department, and 70-2-4 NMSA 1978 et seq. for jurisdic- 
inserted by the compiler and is not part of the law. tion and authority of the commission and of the division. 

Compiler's notes. — Pursuant to Laws 1977, ch. 255, Cross references. — For cooperative agreements for 
§ 9, the oil conservation commission was absorbed by the development or operation of oil and gas pools between les- 
energy and minerals department, See also Laws 1977, ch. sees and others, see 19-10-45 to 19-10-48 NMSA 1978. 


19-10-54. [Existing pooling and communitization agreements confirmed 
and validated; segregation of leases in accordance with 
prior agreement.| 


In all cases where the commissioner of public lands has heretofore approved agreements made 
by oil and gas lessees of state lands with other oil and gas lessees of state lands or with oil and 
gas lessees of the United States or with lessees or mineral owners of fee or privately owned lands 
or oil and gas lessees of tribal or allotted Indian lands for the purpose of forming a proration unit 
or portion thereof, or well spacing unit in conformity with any order, rule or regulation of the New 
Mexico oil conservation commission, or for the purpose of forming a cooperative or unit agreement 
in the interest of conservation and the prevention of waste of oil and gas, and where all rentals 
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have been paid in accordance with the terms of such leases embracing state lands and have been 
accepted by the commissioner of public lands and such leases have not been canceled for nonper- 
formance by the lessee or any assignee of the terms or conditions thereof or any of the terms or 
conditions of such pooling, communitization, cooperative or unit agreement, and have been recog- 
nized by the commissioner of public lands as being in good standing, such leases are hereby de- 
clared to be valid and existing contracts with the state of New Mexico according to their terms and 
provisions and the obligation of the state and of the commissioner of public lands to observe and 
conform to the terms and provisions thereof, are ‘hereby recognized and such leases and the ap- 
proval of such pooling, communitization, cooperative or unit agreements are hereby validated and 
such leases shall continue in full force and effect according to their terms and conditions as modi- 
fied, extended or amended by such pooling, communitization, cooperative or unit agreements as to 
all of the lands embraced in each such lease; provided, however, in any case where a cooperative or 
unit agreement heretofore approved by the commissioner of public lands contains a provision seg- 
regating any lease committed to such agreement as to lands within and without the cooperative or 
unit area so as to constitute separate leases as to such portions of said lands, such lease shall, be 
segregated according to the provisions of the cooperative or unit agreement. 


History: 1953 Comp., § 7-11-48, enacted by Laws energy and minerals department. See also Laws 1977, ch. 


1955, ch, 259, § 2. 255, § 4, compiled as 9-5-4 NMSA 1978, for establishment 
Bracketed material. — The bracketed material was of the oil conservation division of the energy and minerals 

inserted by the compiler and is not part of the law. department, and 70-2-4 NMSA 1978 et seq. for jurisdic- 
Compiler's notes, — Pursuant to Laws 1977, ch, 2565, tion and authority of the commission and of the division. 


§ 9, the oil conservation commission was absorbed by the 


19-10-55. [Validation of oil and gas leases. | 


All oil and gas leases issued by the commissioner of public lands prior to the effective date of this 
section are declared to be valid and existing contracts with the state according to their terms and 
provisions where: . 

A. made in substantial conformity with law; 

B. ‘ the terms have not expired; 

C. © all rentals have been paid and accepted by the commissioner of public lands; and’ 

D.. the leases have not been canceled by the commissioner of public lands for nonperformance 
by the lessee or any assignee. 

The obligations of the state and the commissioner to observa and conform to the teriis and pro- 
visions of these leases are recognized. Any suit or action to reinstate any lease heretofore canceled 
or expired by order or decision of the commissioner of public lands shall be brought within sixty 
days from the effective date of this section or be waived. 


History: 1953 Comp., § 7-11-49, enacted by Laws Bracketed material. — The bracketed material was 
1957, ch. 113, § 1; 1959, ch. 40, § 1. inserted by the compiler and is not part of the law. 


19-10-56. Reports and remittance of state royalty; rules and regulations 
prescribed by commissioner. 


Any person obligated to pay royalties pursuant to a producing oil and gas lease issued by, the 
commissioner shall make reports and remittance of state oil and gas royalty through the oil and 
natural gas administration and revenue database system pursuant to rules and regulations of the 
commissioner. 


History: 1953 Comp., § 7-11-50, enacted by Laws the commissioner of public lands and maintained in good 
1959, ch, 51, § 1; 1977, chi 249, .§ 14; 1994, ch. 102,$ 2., . . | standing according to the terms and conditions thereof and 

The 1994 amendment, effective May 18, 1994, de- all ‘applicable statutes and regulations may, in accordance 
leted "Of Public Lands; Amendment of State Oil and Gas... with rules and regulations to be prescribed by the commis- 
Leases" following "Commissioner" in the section heading, sioner of public lands make reports and remittance of state 
and rewrote the section, which read "Any owner of a pro- ~—_—soil and gas royalty through the oil and gas accounting divi- 
ducing oil and gas lease heretofore or hereafter issued by sion of the taxation and revenue department." 
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19-10-57. Rules; regulations; notice; hearing. 


Before any rule or regulation concerning reporting and remittance of oil and gas royalty shall be 
adopted by the commissioner of public lands a public hearing shall be held. Notice of such hearing 
shall be mailed at. least fifteen days prior to date set for the hearing to every oil and gas opera- 
tor or purchaser as disclosed by the records of the commissioner of public lands. Such notice shall, 
specify time and place of the hearing and briefly state the general nature of the rules and regula- 
tions to be considered. Such notice shall also be published once in a DEW SPAPEL: of general circula- 
tion in Santa Fe county at least fifteen days before such hearing. 

The inadvertent failure of the commissioner of public lands to mail a notice to an ace or 
purchaser or the failure of an operator or purchaser to receive such notice shall not affect the va- 
lidity of any rule of [or] regulation adopted. 


History: 1953 Comp., § 7-11-51, enacted by Laws 
1959, ch. 51, § 2. 
Bracketed material. — The bracketed material was 


Cross references. — For publication of legal notice, 
see 14-11-1 NMSA 1978 et seq. 


t 


inserted by the compiler and is not part of the law. 


19-10-58. Rules; regulations; record; filing with supreme court 
librarian. 


All rules and regulations concerning reporting and remittance of oil and gas royalty adopted by 
the commissioner of public lands shall be entered in full in a record book to be kept for such pur- 
pose by the commissioner of public lands. Such rules and regulations shall be filed with the librar- 
ian of the New Mexico supreme court library [supreme court law library] in accordance with the 
provisions of Sections 4-10-13 through 4-10-19 [repealed] inclusive NMSA 1953 or as they may be 
amended. Such rules and regulations shall also be published and made available to any interested 


person. 


History: 1953 Comp., § 7-11-52, enacted by Laws 
1959, ch. 51, § 3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1968, ch. 27, § 1 provided that the name of the 
supreme court library was changed to supreme court law 
library. See 18-1-1 NMSA 1978. 


Sections 4-10-13 through 4-10-19, 1953 Comp., were re- 
pealed by Laws 1967, ch. 275, § 13..Section 14-4-9 NMSA 
1978 provided that where a law requires filing of a rule, 
etc., with the librarian of the supreme court law library, 
such filing shall be accomplished by complying with the 
State Rules Act (Chapter 14, Article 4 NMSA 1978). 


19-10-59. Reporting and rendition forms to be adopted by rule or 


regulation. 


All reporting and royalty rendition forms required by the commissioner of public lands shall be 


adopted by appropriate rule or regulation. 


History: 1953 Comp., § 7-11-53; enacted: by. Laws 
1959, ch. 51, § 4. 


19-10-60. Repealed. 


Repeals, — Laws 1994, ch. 102, § 3 repealed 19-10-60 
NMSA, as amended by Laws 1977, ch. 249, § 15, relating 
to the transfer of state royalties to the commissioner of 


public lands, effective May 18, 1994, For provisions of for- 
mer section, see the 1993 NMSA 1978 on NMOneSource 
.com.. 4 : ’ 


19-10-61. [Sale or exchange of royalty gas taken i in kind.] 


The commissioner of public lands shall have the authority to negotiate and enter into agree- 
ments for the sale or exchange of royalty. gas taken in kind under oil and gas leases issued 
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by the state. Provided, however, he shall not dispose of said gas for a net consideration of less 
than that being received at the time of exercising the option. In selling or exchanging the gas, 
the commissioner of public lands shall be entitled to use the lessee's gathering, processing and 
compression facilities’ provided that reasonable compensation is made to the lessee for such 
use, | 


History: 1953 Comp., § 7-11-54.1, enacted by Laws ' Bracketed material. — The bracketed material was 
1972, ch. 70, § 3. inserted by the compiler and is not part of the law. 


19-10-62. Repealed. 


Repeals. — Laws 1994, ch, 102, § 3 repealed 19-10-62 lands for oil and gas royalty accounting services, effective 
NMSA 1978 as amended: by Laws 1977, ‘ch. 249, § 16, re- May 18, 1994. For provisions of former section, see the 
lating to the contracting by the commissioner of public 1993 NMSA 1978 on NMOneSource.com. 


19-10-63. [Validation of oil and gas leases; 1967 act.] 


All oil and gas leases issued by the commissioner of public lands prior to the effective date of this 
act [section] are declared to be valid and existing contracts with the state according to their terms 
and provisions where: 

A. made in substantial conformity with law; 

B. the terms have not expired; 

C. all rentals have been paid and accepted by the commissioner uf public lands; and 

D. the leases have not been canceled by the commissioner of public lands for nonperformance 
by the lessee or any assignee. 

The obligations of the state and the commissioner to observe and conform to the terms and pro- 
visions of these leases are recognized. 


History: 1953 Comp., § 7-11-56, enacted by Laws Bracketed material. — The bracketed material was 
1967, ch. 13, § 1. inserted by the compiler and is not part of the law. 


19-10-64. [Royalties paid in oil; sale of;] purpose of act. 


The purpose of this act [19-10-64 to 19-10-70 NMSA 1978] is to assist small business enterprise 
within the state by encouraging the establishment and operation of petroleum refineries not hav- 
ing an adequate supply of refinery charge stocks through granting a preference to such petroleum 
refineries in the sale of state royalty oil accruing from public land oil and gas leases. 


History: 19538 Comp: . § 7-11-57, enacted ny Laws Bracketed material. — The bracketed material was 
1967, ch. 34, § 1. inserted by the compiler and is not part of the law. 


aria: Definitions. 


As used in Sections 19-10-64 through 19-10-70 NMSA 1978: 

A. "refinery charge stocks" means crude oils, petroleum or gas condensates and blends thereof 
and all other products charged or chargeable to petroleum refinery facilities; 

B. "royalty oil" means crude oil, liquid petroleum products, condensates from wells or lease 
plants or a mixture thereof; and 

C. "small business" means a concern owning a refinery located in New Mexico that obtains 
more than seventy percent of its New Mexico refinery input of crude oil from producers which do 
not control, are not controlled by and are not under common control with such concern and that 
does not refine more than one hundred thousand barrels per day of crude oil at owned or leased 
facilities located in New Mexico. 
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History: 1953 Comp., § 7-11-58, enacted by Laws corporation concerned chiefly with wholesaling and retail- 


1967, ch, 34, § 2; 1981, ch. 105, § 1; 1991, ch. 4, § 1. ing liquid petroleum gas on the East Coast, was neverthe- 
The 1991 amendment, effective I une 14, 1991,inSub-  ——S— less an independently owned and operated refinery within 
section C, substituted "one hundred thousand barrels" for' | the meaning of this section; the indicia of separateness 
"fifty thousand barrels" and made minor stylisticchanges. . considerably outweighed those of sameness. of identity. 
1973-74 Op. Att'y Gen. No. 73-50. 
ANNOTATIONS Toda, Mba Gen: Be 
Independent refinery, — A petroleum producer, 


refiner and marketer, which was the subsidiary of a 


19-10-66. Payment of royalties of the state in oil on demand. | 


All royalties accruing to the state under any oil or gas lease or permit under ree 19. 10- 1 
to 19-10-62 [repealed] NMSA 1978, shall be paid in royalty oil on demand of tape commissioner - 
public lands. 


History: 1953 Comp., § 7-11-59, enacted by Laws _, 1994,ch.102,§3 repealrs 19-10-62 NMSA 1978, effective 
1967, ch. 34, § 3. May 18, 1994. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 


19-10-67. Sale of state oil royalties; preference; authority of 
commissioner. 


A. Upon granting any oil or gas lease upon public lands in the state, and during the term.of 
any existing lease, the commissioner of public lands may offer for sale from time to time, for such 
period as he may determine, by competitive bidding, upon notice and advertisement on sealed 
bids, a portion or all of the royalty oil accruing or reserved to the state under such leases. ‘Such 
advertisement and sale shall reserve to the commissioner of public lands the right to reject all bids 
whenever in his judgment the interest of the state demands, In cases where no satisfactory bid is 
received. or where the accepted bidder fails to complete the purchase or where the commissioner of 
public lands shall determine that it is unwise in the public interest to accept the offer of the high- 
est bidder, the commissioner of public lands, within his discretion, may readvertise such royalty 
oil for sale, sell it at a private sale at not less than the market price for such period or accept the 
cash value thereof from the lessee. 

B. The sale of state royalty oil by the commissioner of public lands in accordance with Subsec- 
tion A of this section shall be subject to the following provisions: . 

(1) the commissioner of public lands, when a determination has been made by the oil 
conservation commission that sufficient supplies of refinery charge stocks are not available on 
the open market to refineries within the state which do not have an adequate source of supply 
for refinery charge stocks, shall grant preferences to such petroleum refineries in the sale of 
royalty oil under the provisions of this section, for processing or use in such petroleum refiner- 
ies but not for resale in kind; provided, however, that agreements providing for the exchange 
of refinery charge stocks purchased under this act [19-10-64 to 19-10-70 NMSA 1978] for other 
refinery charge stocks on a volume or equivalent value basis will not be construed as constitut- 
ing a resale in kind prohibited by this act. Where an exchange agreement has been entered into 
or is contemplated with regard to royalty oil available forsale, full information relative thereto 
must be furnished either at the time of filing applications to purchase royalty oil or with the 
submission of a bid; 

(2) the commissioner of public lands may sell to petroleum refineries located in the state 
and not having their own source of supply of refinery charge stocks, at private sale at not less than. 
the market price, any royalty oil accruing or reserved to the state under oil and gas leases upon 
public lands, provided: 

(a) that in selling such royalty oil the commissioner may, at his discretion, prorate 
such royalty oil among refineries; 
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(b) that pending the making of a permanent contract for the sale of any royalty oil, 
as herein provided, the'commissioner of public lands may’ sell the current product at private sale, 
at not less than the market price; 

(c) the.commissioner shall assess a fee not to.exceed the actual additional cost, if any, 
of administering the procedures i this act, which fee shall be assessed against the purchaser 
of the royalty oil; and ’ 

(d) in no instance shall thie inicio’ reser ate charges aausba by a change in pur- 
chaser and a subsequent change in the method of oil delivery or trucking distance be allowed to 
decrease the sare of the royalty an or the taxes assessed against such oil. 


History: 1953 Comp., § 7-11-60, ae by Laws 255, § 4, compiled as 9-5-4 NMSA 1978, for establishment 


1967, ch. 34, § 4. of the oil conservation division of the energy and minerals 
Compiler’ s notes. — Pursuant to Laws 1977, ch. 255, department, and 70-2-4 NMSA 1978 et seq. for jurisdic- 


§ 9, the oil conservation commission was absorbed by the tion and authority of the commission and of the division. 
energy and minerals department. See also Laws 1977, ch. 


19-10-68. Application for preference in sale of royalty oil; requirements. 


A petroleum refinery within the state unable to purchase in the open market at prevailing prices 
an adequate supply of refinery charge stocks of a quality to meet the needs of its existing petro- 
leum refinery capacity may file an application and supporting documents with the oil conservation 
commission. Such application shall be filed in triplicate and must be accompanied by a detailed 
statement containing the following information: 

A. the full name and address of the applicant; the location of the petroleum refinery; a com- 
plete disclosure of applicant's affiliation or association with any other petroleum refiner of oil if 
such relationship exists; and reasons for believing that applicant is entitled to a preference under 
this act [19-10-64 to 19-10-70 NMSA 1978], including a full showing’ of efforts made to purchase 
refinery charge stocks in the open market; 

B. ‘the capacity of the refinery to be supplied and the amount, source and grade of all refinery 
charge stocks currently available to the applicant petroleum refiner by purchase; and © 

-C. the minimum amount and grade of additional refinery charge stocks needed to meet exist- 
ing refinery commitments or existing ‘refinery capacity, the field or fields which the petroleum 
refiner believes offer a potential source of refinery charge stocks supply because of proximity to its 
refinery and the available transportation facilities which the refiner proposes to utilize. 


History: 1953 Comp., § 7-11-61, enacted by Laws 255, § 4, compiled as 9-5-4 NMSA 1978, for establishment 


1967, ch. 34, § 5. of the oil conservation division of the energy and minerals 
Compiler's notes, — Pursuant to Laws 1977, ch. 255, department, and 70-2-4 NMSA 1978 et seq. for jurisdic- 
§ 9, the oil conservation commission was absorbed by the tion and authority of the commission and of the division. 


energy and minerals department. See also Laws 1977, ch. 


19-10-69. Grant of preference based upon application. 


The oil conservation commission shall examine each application from petroleum refineries 
within the state requesting a preference and where it finds that the showing submitted is inad- 
equate or unsatisfactory, it shall so notify the applicant and shall require such additional show- 
ing as it*deems necessary. Upon being satisfied that the applicant is a bona fide small business 
enterprise operating an oil refinery in this state within the intent of this act [19-10-64 to 19-10-70 
NMSA 1978], the oil conservation commission shall notify the commissioner of public lands in 
writing that the applicant is eligible to be granted a preference under this act; for the purchase of 
moyaly oil. 


History: 1953 Comp., § 7- 7-11-62, enacted by Laws Compiler's notes. — Pursuant to Laws 1977, ch. 255, 
1967, ch. 34, § 6. § 9, the oil conservation commission was absorbed by the 
energy and minerals department. See also Laws 1977, ch. 
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255, § 4, compiled as 9-5-4 NMSA 1978, for establishment department, and 70-2-4-NMSA 1978 et seq. for jurisdic- — 
of the oil conservation division of the energy and minerals tion and authority of the commission and of the division, 


19-10-70. Advertising for bids; priority of bidders; award of oil. 


A. Where the commissioner of public lands elects to offer royalty oil for sale, the royalty oil will 
be advertised for sale in designated newspapers or periodicals of general circulation in the state 
in accordance with regulations to be promulgated by the commissioner. The notice will set the day 
and hour on which sealed bids will be received in the office of the commissioner of public lands, 
and will contain the terms and conditions of sale. The notice will be published at the expense of 
the state. 

B. Bids may be submitted regardless of whether or not a preference i is asserted pursuant to the 
preceding section [19-10-69 NMSA 1978] of this act. Where such preference is asserted, bids must 
be accompanied by the showing required in the application under this act [19-10-64 to 19-10-70 
NMSA 1978]. Bidders asserting a preference and found properly entitled thereto will receive pri- 
ority over bidders who have no preference where the bids are made for the same royalty oil. 

C. The commissioner of public lands shall consider all bids submitted and shall award the oil 
as follows: 

(1).. where none of the bidders for the same royalty oil is properly entitled to a preference, 
the royalty oil will be awarded to the qualified bidder offering the highest price therefor in accor- 
dance with the specifications governing the sale; 

(2) where two or more bidders for the same royalty oil are properly entitled to a prefer- 
ence, the oil will be awarded to the preferred. bidder offering the highest price therefor in accor- 
dance with the specifications governing the sale; and 

(3), where two or more identical bids are received for the same royalty oil from bidders 
properly entitled to a preference, the commissioner reserves the right to prorate the royalty oil 
among the bidders in such amounts as he may deem equitable, or if it is not practicable to prorate 
the royalty oil, to award it to one of such bidders by public drawing after notice to,the bidders who 
submitted the identical bids. 

D. In connection with the sale of royalty oil under this act, the commissioner of public lands 
reserves the right to reject all bids and sell the oil or any portion thereof at private sale to any 
petroleum refinery entitled to a preference at not less than the market price whenever in his judg- 
ment the spirit and intent of this act will be subserved thereby. 


History: 1953 Comp., § 7-11-63, enacted by Laws Cross references. — For publication of legal notice, 

1967, ch..34, § 7. see 14-11-1 NMSA 1978 et seq. 
Carbon Dioxide Act 

Sec. Sec | + 
19-10A-1. Short title. 19-10A-5, Application for preference producer or refiner. 
19-10A-2. Carbon dioxide taken in kind. 19-10A-6. Grant of preference based upon application. 
19-10A-3. Definitions. 19-10A-7. Advertising for bids; priority of ir eae award 
19-10A-4. Sale of state royalty eae dioxide and carbon of carbon dioxide. 


dioxide upon which commissioner has call, 


This act [19-10A-1 to 19-10A-7 NMSA 1978] may be cited as the "State Carbon Dioxide Act." 


History: Laws 1981, ch. 108, § 1. 
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19-10A-2. Carbon dioxide taken in kind. 


The purpose of the State Carbon Dioxide Act [19- 10A-1 to 19-10A-7 NMSA 1978] is to assist 
New Mexico industries, specifically including but not,limited to producers of crude oil in obtaining 
carbon dioxide for enhanced recovery of oil and to assist New Mexico sefineriess in obtaining a sup- 
ply of refinery charge stocks for the aeration of their refineries. 


History: Laws 1981, ch; 108, § 2. 


19-10A-8. Definitions. 


As used in the State Carbon Dioxide Act [19-10A-1 to 19-10A-7,NMSA 1978]: | 
A. "gas or carbon dioxide" means carbon dioxide whether in a gaseous or liquid form; 
B. "producer" means a person producing crude oil in New Mexico who: 
(1) is a participant in a carbon«dioxide project for enhanced recovery of enude oil and re- 
lated hydrocarbons from a reservoir in New Mexico; and 
»(2) does not:own-or control a source.of carbon dioxide which is sufficient to duipgly the car- 
bon dioxide for the enhanced recovery project;:. 
C..: "refiner" means a person who owns a petroleum refinery located im New Mexico; and 
D. "state carbon dioxide" means carbon dioxide which the commissioner of public:lands may 
take in kind as royalty under a lease issued by the state or carbon dioxide which the commissioner 
of public lands has the right to purchase‘under leases issued pursuant to Sections 19-10-83 and 19- 
10-4 NMSA 1978. 


History: Laws 1981, ch. 108, § 3. 


19-10A-4. Sale of state royalty carbon dioxide and carbon dioxide upon 
which commissioner has call. 


The commissioner of public lands may offer from time to time, for such period as he may deter- 
mine, by competitive bidding, upon notice and advertisement on sealed bids, a portion or all of the 
state carbon dioxide. The advertisement and sale shall reserve to the commissioner of public lands 
the right to reject all bids whenever in his judgment the interest of the state demands. In cases 
where no satisfactory bid is received or where the commissioner of public lands shall determine 
that it is not in the best interests of the state lands trust or of the public to accept the offer of the 
highest bidder, the commissioner of public lands, within his discretion, may readvertise the state 
carbon dioxide for sale, sell it at a private sale at not less than the market price for such period or 
accept the cash value thereof from the lessee. The interests of the state lands trust and its benefi- 
ciaries shall be accorded primacy in the sale or disposition of the carbon dioxide hereunder. Should 
any provision of the carbon dioxide royalty law conflict with this section, this section shall prevail. 


History: Laws 1981, ch. 108, § 4. Cross references. — For sale of state royalty oil, see 
. 19-10-67 NMSA 1978. 


19-10A-5. Application for preference producer or refiner. 


A. A producer who wants to qualify for a preference shall submit an application to the oil con- 

servation division. This application shall contain: 

(1) the name and address of the producer; 

(2) the location of the project for which the producer seeks the state carbon dioxide; 

(3) a description, including ownership, of all lands which are to be included within the 
project for which the carbon dioxide is sought; 

(4) a description of the enhanced recovery project in sufficient detail to demonstrate the 
feasibility of the project and the need for the carbon dioxide; and 
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(5) such other information as the commissioner of public lands may;by regulation require, 
B. Arefiner who wants to qualify for a preference shall submit an application to the oil conser- 

vation division. The application shall contain: © 

(1) the name and address of the refiner; 

(2) the location of the project for which the refiner seeks the carbon dioxide; 

(3) proof that the purchase of the state carbon dioxide will enable the refiner to obtain enud 
oil from the enhanced recovery project for refinery charge stocks for a New Mexico refinery; and 

(4) such other information as the commissioner of public lands may by regulation require. 


History: Laws 1981, ch. 108, § 5. 


19-10A-6. Grant of preference based upon application. 


The oil conservation division shall examine each application for certification as a preference 
producer or refiner. If the oil conservation division finds that the applicant is a bona fide refiner or 
producer and has satisfied the requirementsof the preceding sections of the State Carbon Dioxide 
Act [19-10A-1 to 19-10A-7 NMSA 1978]; that the enhanced recovery project for which the carbon 
dioxide proposed to be used is feasible; and that the applicant qualifies for the-purchase of state 
carbon dioxide, it shall notify the commissioner of public landsin writing that the ak une is eli- 
gible to be granted a preference for the purchase of state carbon dioxide. 


History: Laws 1981, ch. 108, § 6. Cross references. — For grant of preference in sale of 
royalty oil, see 19-10-69 NMSA 1978. 


19-10A-7. Advertising for bids; priority of bidders; award of carbon 
dioxide. 


A. Where the commissioner of public lands elects to offer state carbon dioxide for sale, the car- 
bon dioxide will be advertised for sale in designated newspapers or periodicals of general circula- 
tion in the state in accordance with regulations to be promulgated by the commissioner. The notice 
will set the day and hour on which sealed bids will be received in the office of the commissioner of 
public lands and will contain the terms and conditions of the sale. The notice will be published at 
the expense of the state. . 

B. Bids may be submitted regardless of whether or not a preference is asserted. Where the 
preference is asserted, bids must be accompanied by the order of the oil conservation division 
which states that the person claiming the preference is a producer or a refiner. 

C. The commissioner of public lands shall, in an open meeting, consider all bids submitted and 
shall award the carbon dioxide as follows: 

(1) where none of the bidders for the same state carbon dioxide is properly entitled to a 
preference, the carbon dioxide will be awarded to the qualified bidder offering the highest price 
therefor in accordance with the specifications governing the sale; 

(2) where one or more bidders for the same state carbon dioxide are properly entitled to a 
preference, and their bids are within a percentage of the high bid, such percentage to be set by the 
commissioner, the qualified preference bidders will be allowed to submit additional bids and the 
carbon dioxide will be awarded to the preferred bidder offering the highest price equal to or better 
than the highest price offered in the advertised bids therefor in accordance with the specifications 
governing the sale; and 

(3) where two or more identical additional bids are received for the same carbon dioxide 
from bidders properly entitled to a preference, the commissioner reserves the right to prorate the 
carbon dioxide among the bidders in such amounts as he may deem equitable. The commissioner 
shall in prorating the carbon dioxide take into consideration the state lands affected by the en- 
hanced recovery project and the increase in the production of crude oil from the state lands which 
could be caused by the enhanced recovery project. 


History: Laws 1981, ch. 108, § 7. 
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| ARTICLE 10B 
Ongard System Development 


Sec. Sec. 
19-10B-1. Short title. 19-10B-6. ONGARD system; sales; licenses. 
19-10B-2, Findings and purpose. 19-10B-7. Joint powers agreement. 
19-10B-3. Definitions. 19-10B-8. Oversight. 


19-10B-4. ONGARD system development. 
19-10B-5. Commissioner of public lands; authorization to 
issue revenue bonds. 


19-10B-1. Short title. 


Sections 1 through 8 [19-10B-1 to 19-10B-8 NMSA 1978] of this act may be cited as the "ON- 
GARD System Development Act". | 


‘History: Laws 1990, ch. 127, § 1. 


19-10B-2. Findings and purpose. 


A. The legislature finds that a new oil and gas data base system will substantially increase 
revenues from state trust lands with resulting benefits to the trust beneficiaries and that funding 
the development of a new system with income from state trust lands constitutes a necessary and 
vital expense of the commissioner of public lands in the control and administration of the state 
trust lands and is a,prudent and permitted use of trust income. The legislature further finds that 
a new oil and gas data base system will also increase severance tax revenues and that investment 
of the severance tax permanent fund in revenue bonds issued by the commissioner of public lands 
to finance the development of the new system is a prudent investment by the state. 

B. The purpose of the ONGARD Systems [System] Development Act [19-10B-1.to 19-10B-8 
NMSA 1978] is to provide for the development of an oil and gas data base system that will assure 
that the state is receiving the oil and gas tax and royalty revenue to which it is entitled, that the 
appropriate calculations are based on proper volumes and values and that.correct amounts are 
remitted and accurately accounted for. ; : 


History: Laws 1990, ch. 127, § 2. Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


19-10B-3. Definitions. 


As used in the ONGARD System Development Act [19-10B-1 to 19-10B-8 NMSA 1978]; 

A. "ONGARD system" means the oil and natural gas administration and revenue data base, a 
computerized data base system which collects, processes, analyzes and reports, all oil and gas data 
received by the state; and 

B, "state trust lands" means those lands described in Article 13, Section 1 of the constitution 
of New Mexico. | sae 


‘History: Laws 1990, ch. 127, § 3. 


19-10B-4. ONGARD system development. 


The commissioner of public lands shall design, develop, acquire and implement an ONGARD 
system that relies on the latest capabilities of relational data base technology and that provides 
automated support to the constitutionally and legislatively mandated responsibilities of the com- 
missioner of public lands, the taxation and revenue department, the energy, minerals and natural 
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resources department and other agencies requiring such information, including but not limited to: 
the administration and management of the process of tax and royalty collection and distribution, 
allowable gas and oil production calculation and leasing activities. 


History: Laws 1990, ch. 127, § 4. 


19-10B-5. Commissioner of public lands; authorization to issue revenue 
bonds. 


A. In order to provide funds for the design, development, acquisition and implementation 
of the ONGARD system, the commissioner of public lands is authorized to issue revenue bonds, 
in a principal amount not to exceed eighteen million dollars ($18,000,000), payable solely from 
that part of the income derived from state trust lands that is required by law to be deposited 
in the state lands maintenance fund and from certain revenues generated by the ONGARD 
system. 

B. The bonds shall have a maturity of no more than twenty years from the date of issuance. 
The commissioner of public lands shall determine all other terms, covenants and conditions of the 
bonds subject to the approval of the state board of finance. 

C. The bonds shall be executed with the manual or facsimile signature of the commissioner of 
public lands and countersigned by the state treasurer, with the seal of ae commissioner ' of public 
lands imprinted or otherwise affixed to the bonds. uu 

D. Proceeds from the sale of the bonds shall be placed in a special fund keheda within the state 
treasury. The fund and the earnings of the fund are appropriated to the commissioner of public 
lands for the design, development, acquisition and implementation of the’ ONGARD system and 
may also be used to pay expenses incurred in the preparation; issuance and sale of the bonds. Any 
balance remaining in the fund after the ONGARD system has been fully implemented shall be 
used to retire the bonds or, if the bonds have been fully ge AY shall be deposited into the state 
lands maintenance fund. 

E, The bonds may be sold'only at a iy sale and only to the state investment officer or to 
the state treasurer. 

F, This section is full authority for the’ issuance and sale of the bonds, and the bonds shall not 
be invalid for any irregularity or defect in the proceedings for their issuance and'sale and shall be 
incontestable in the hands of bona fide purchasers or holders of the bonds for value. 

G. An amount of money in the state lands maintenance fund sufficient to pay the principal 
of and interest on the’ bonds as they become due in each year shall be set aside, and is hereby 
pledged, for the payment of the principal of and interest on the bonds. 

H. The bonds shall be payable by the state treasurer who shall keep a complete record relating 
to the payment of the bonds. 


History: Laws 1990, ch. 127, § 5. 


19-10B-6. ONGARD system; sales; licenses. 


Any software or other property developed pursuant to the provisions of the ON GARD System 
Development Act [19-10B-1 to 19-10B-8 NMSA 1978] shall be owned by the commissioner of pub- 
lic lands, The commissioner of public lands is authorized to enter into sales agreements, licens- 
ing arrangements and other business relationships with other state agencies within New Mexico 
and with other public and private entities for the purpose of marketing the property. Any sale 
proceeds, licensing fees, royalties or other revenue arising from such relationships shall be used 
to retire the bonds or, if His bonds have been fully retired, shall be deposited into the state lands 
maintenance fund. 


History: Laws 1990, ch. 127, § 6. 
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19-10B-7. Joint powers agreement. 


The commissioner of public lands, the taxation and revenue department, the energy, minerals 
and natural resources department and any other agency that utilizes the system shall enter into a 
joint powers agreement for the purpose of cooperating in the joint design, development, acquisition 
and implementation of the ONGARD system. The agreement shall provide either for the sharing 
of costs incurred to develop the system or for the payment to the commissioner of public lands by 
the taxation and revenue department, the energy, minerals and natural resources department 
or other agencies for the use of those portions of the ONGARD system that are utilized by those 
agencies. Any such payments received by the commissioner of public lands shall be used to retire 
the bonds or, if the bonds have been fully retired, shall be deposited into the state lands *mainte- 
nance fund. 


History: Laws 1990, ch. 127, § 7. For taxation and revenue department, see 9-11-1 NMSA 


Cross references, — For commissioner of public lands, 1978 et seq. 
see 19-1-1 NMSA 1978. For Joint Powers Agreement Act, see 11-1-1 NMSA 1978 
For energy, minerals, and natural resources depart- et seq. 


ment, see 9-5A-1 NMSA 1978 et seq. 


19-10B-8. Oversight. 


«A. No less than twice each year until the ONGARD system is fully implemented, the commis- 
sioner of public lands, the secretary of taxation and revenue, the secretary of energy, minerals and 
natural resources and the chief administrative officer of any other user agency shall appear before 
the legislative finance committee for the purpose of presenting a status report on the ONGARD 
system. The status report shall describe the progress and expenditures to date and shall detail 
the progress made toward retiring the bonds. In addition, each year until the bonds are fully 
retired; the commissioner of public lands shall submit a written report to the legislative finance 
committee describing the progress made toward bond retirement. 

-B. Until the bonds are fully retired, at each meeting held with the state land trusts advisory 
board and the administrative head or designee of the beneficiary institutions, as required by Sec- 
tion 19-1-1.4 NMSA 1978, the commissioner of public lands shall report on the status of the ON- 
GARD system, the effects of the system on the revenues received by the beneficiary institutions 
and the progress made toward retiring the bonds. In addition, prior to each appearance before 
the legislative finance committee pursuant to Subsection A of this section, the ;commissioner shall 
inform the. administrative head of each beneficiary institution. 


) History: Laws 1990, me 127, § 8. 


Maes ys ARTICLE 11 


Timberlands 

Sec. ‘ 15 ay * See. 

19-11-1. Care and protection; rules and regulations; for- 19-11-6. Cutting certain timber for purchaser's own con- 
estry standards. sumption. 

19-11-2. Fire prevention and watershed protection; 19=11-7. Covenant to conserve and protect young timber 
agreement with: federal or private agen- 7 and timber products; use of land for agri- 
cies, ' . cultural purposes. 

19-11-3. Sale of timber lands. 19-11-8. Roadway reserved, 

19-11-4. Deferment of payment because of fire preven- 19-11-9. Purchaser of timber leasing additional grazing 
tion assistance; failure to observe protec- lands; conditions. 
tive regulations; forfeiture; payment re- 19-11-10, Timber; sale of [down, large growth and ma- 
quired before timber cut. tured timber] 

19-11-65. Sales prohibited; exceptions. 
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19-11-1. [Care and protection; rules and regulations; forestry 
standards. | 


That the commissioner of public lands shall have authority, det it shall 8 his anti to care for 
the timber and the timber products upon the state lands, under such rules and regulations as he 
may prescribe, [and] said rules and regulations shall provide for the practice of forestry according 
to standards that will protect the timber and timber products and also protect the watersheds of 
the state. 


History: Laws 1921, ch. 84, § 2; 1923, ch. 101, § ANNOTATIONS 


Fpl; cts pecan EO41; PompichSol201y LOM Law reviews. — For note, "Forest Fire Protection on 


Public and Private Lands in New Mexico," see 4 Nat. Re- 
sources J. 374 (1964), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Consti- 
tutionality of reforestation or forest conservation legisla- 
tion, 18 A.L.R.2d 1095. 

73A C.J.S. Public Lands §§ 18 to 16. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


19-11-2. [Fire prevention and watershed protection; pits with 
federal or private agencies. | 


In order to carry out the provisions of this act [19-11-1, 19-11-2 NMSA 1978], as well as for coop- 
erative forest fire prevention and watershed protection, the commissioner of public lands is' hereby 
authorized to enter into agreements with federal or pak peeraeat 


History: Laws 1921, ch. 84, § 8; C.S. 1929, § 132-173; ANNOTATIONS 
1941 Comp., § 8-1202; 1953 Comp., § 7-12-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Law reviews. — For note, "Forest Fire Protection on 
Public and Private Lands in‘New Mexico," see 4 Nat. Re- 
sources J, 374 (1964).. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Consti- 
tutionality of reforestation or forest’ conservation legisla- 
tion, 138 A.L.R.2d 1095. . 


19-11-3. Sale of timber lands. 


That on application therefor, the commissioner of public lands shall sell timber lands and the 
timber thereon, upon such terms and conditions as other state lands are now sold, except as here- 
inafter expressly provided. The minimum price for such lands exclusive of the timber products 
east of the range line between ranges 18 and 19 east, shall be five ($5.00) dollars per acre, and 
west of the range line between range 18 and 19 east, shall be three ($3.00) dollars per acre. Not 
more than five sections thereof shall be sold in.any one block. Before executing any contract of sale, 
the commissioner shall, in the event of sale on deferred payment plan or deed in the event of sale 
for cash, require the purchaser to subscribe and swear to an affidavit in writing that the purchase 
is made in good faith solely for the benefit of such purchaser and not for any other person, and 
false swearing to any such affidavit shall be perjury and punishable as such under the laws of the 
state and shall render such contract or deed void. 

The timber on such lands before any such sale shall. be cruised and classified as to its kind and 
character and appraised according to its stumpage market value, and the minimum price for such 
timber shall be two dollars ($2.00) dollars per thousand feet for saw timber, provided that the 
minimum price for white fir (balsam) shall not be less than one ($1.00) [dollar] per thousand feet, 
board measure. 


History: Laws 1923, ch. 101, § 3; C.S, 1929, § 132- Cross references. — For false swearing in application 
166; Laws 1935, ch. 105, § 1; 1941 Comp., § 8-1203; for lease or purchase of state lands, or appraisement of 
1958 Comp., § 7-12-3, same, see 19-7-7 NMSA 1978. 

Bracketed material. — The bracketed material was For perjury in general, see 30-25-1, 30-25-2 NMSA 1978. 


inserted by the compiler and is not part of the law. 


862 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


19-11-4 


ANNOTATIONS DS: 


Intent of section. — Laws 1935, ch. 105, § 1, effec- 


tively limits timberland sales to small tracts, thus mak- 
ing it possible for interested persons with small means to 


compete fairly with the capitalist, but there was no inten-, 


TIMBERLANDS 


19-11-7 


within provisions of statute of frauds respecting’ sale or 


. contract of sale of real property, 7 A.L.R.2d 517. 


Description: sufficiency of description in standing tim- 
ber deed or contract, 35 A.L.R.2d 1422, 

Size and kind of trees contemplated by contract, 72 
A.L.R.2d 727. 


tion in this enactment to require that the lands embraced Construction of'standing timber contract providing that 
in one sale be contiguous. 1951-52 Op. Att'y Gen. No. 52- trees to be cut and order of cutting shall be as selected by 


5614. ller, 79 A.L.R.2d 1243 
Am. Jur. 2d, A.L.R. and C.J.S. references. — Statute ak C. IS. Public Udnia § 50. 


of frauds: sale or contract for sale of standing timber as 


19-11-4, [Deferment of payment because of fire prevention assistance; 
failure to observe protective regulations; forfeiture; 
payment required before timber cut.] 


The commissioner of public lands shall be authorized to defer the payment, without interest, for. 
a period not to exceed three years for the timber upon any tracts so sold upon. condition.that the 
said purchaser shall lend his best effort, aid and assistance in the suppression of forest fires in the 
community of said land purchased and that he also complies with whatsoever rules and regula- 
tions the commissioner of public land [lands] may adopt with reference to the:general protection 
of the timbered lands of the state; and that upon his failure to comply with the same the commis- 
sioner shall have power to declare his contract to purchase forfeited, and in which event all money 
paid thereon shall be forfeited to the state; that the title to such timber sold on said tracts shall be 
vested and remain in the state until the same is paid for and no timber shall be cut by such pur- 
chaser or his assigns until the money therefor has been paid to the commissioner of public lands. 


History: Laws 1923, ch. 101, § .4;,.C.S. 1929, §;132- 
167; 1941 Comp., § 8-1204; 1953 Comp., § 7-12-4, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For cancellation of lease or con- 
tract to purchase state lands due to fraud or mistake, see 
19-7-8 NMSA 1978. 


For forfeiture of contract for failnro to comply, with, 
terms thereof, see 19-7-19 NMSA 1978. 


ANNOTATIONS 


‘Am. Jur. 2d, A.L.R. and C.J.S. references. — Consti- 
tutionality of reforestation or forest conservation legisla- 
tion, 13 A.L.R.2d 1095. 

73A C.J.S. Public Lands § 184. 


19-11-5. [Sales prohibited; exceptions. ] 


No tiiber or timbered lands of the state shall be sold except as provided in Sections 3 and 4 
[19-11-3,.19-11-4 NMSA 1978] of this act or Section 19-11-10 NMSA 1978. 


Bracketed material. — The hracketed material was 


History: Laws 1923, ch. 101, § 5; C.S. 1929, § 132- 
inserted by the compiler and is not part of the law. 


168; 1941 Comp., § 8-1205; 1953 Comp., § 7-12-5. 
19-11-6. [Cutting certain timber for purchaser's own consumption.] 


Any purchaser of timbered lands, under the provisions of this act [19-11-1 to 19-11-9 NMSA 
1978], shall be permitted to cut sufficient pinon and juniper for his own consumption only. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1923, ch. 101, § 6; C.S. 1929, § 182- 
169; 1941 Comp., § 8-1206; 1953 Comp., § 7-12-6. 


19-11-7. [Covenant to conserve and protect young timber and timber 
products; use of land for agricultural purposes. |] 


All land sold under the provisions of this act [19-11-1, 19-11-3 to 19-11-9 NMSA 1978] shall be so 
sold with the proviso and a covenant running therewith, that the purchaser or purchasers thereof 
shall encourage, protect and conserve the growing of young timber and timber products thereon, 
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19-11-8 PUBLIC LANDS 19-11-10 


such as are particularly adapted to the said lands; provided, however, that any part of such lands 
sold that are suited for agricultural purposes may be used for meh purpose. 


4 eee | 


History: Laws 1923, ch. 101, § 7; C.S. 1929, § 132- _ Cross references. — For restrictions and regulations 
170; 1941 Comp., § 8-1207; 1953 Comp., § 7-12-7. concerning cutting of Umber, see 68-1-1 NMSA 1978 et 
Bracketed material. — The bracketed material was seq. 


inserted by the compiler and is not part of the law. 


19-11-8. [Roadway reserved.| 


There shall be reserved over all said timbered and other mountain lands hereinafter sold by the 
state, or its assigns, an adequate roadway, for all purposes, to serve as an outlet to all other lands 
owned by the state, or its assigns. . 


History: Laws 1923, ch. 101, § 8; C.S, 1929, § 182- Cross references. — For rights-of-way across state 
171; 1941 Comp., § 8- 1208; 1953 Comp., § 7-12-8. lands, see 19-7-57, 19-7-58 NMSA 1978. ~* 

Bracketed material. — The bracketed material was ’ Ly On 
inserted by the compiler and is not part.of the law. 


My 


19-11-9. [Purchaser of timber leasing additional grazing lands; 
conditions. | 


Any purchaser of timbered lands under the provisions of this act [19-11-1 to 19-11-9 NMSA 
1978] shall be privileged to lease additional state timbered lands for grazing purposes, but in 
which event the granting of said lease, by the state, shall be conditioned upon the lessee's compli- 
ance with the rules and regulations adopted by the commissioner of public lands, for the general 
protection of timber and timber products on said leased land, or other state timbered lands adja- 
cent thereto. , 


History: Laws 1928, ch. 101, § 9; C.S. 1929, § 132- Bracketed material. — The bracketed material was 
172; 1941 Comp., § 8-1209; 1953 Comp., § 7-12-9. inserted by the compiler and is not part of the law. 


19-11-10. Timber; sale of [down, large growth and matured timber] 


The commissioner of public lands may sell the down, large growth and matured timber on any 
state lands in the manner and after the notice provided by law governing sales of state lands. The 
sale of any such timber shall not be construed as a sale of the land on which the same is situated. 
No growing of matured timber less than twelve inches in diameter inside of bark, three feet from 
the butt, shall be sold. Provided, that timber not less than nine inches in diameter, inside of bark, 
three feet from the butt, may be sold for railroad ties, mine props or fence posts. 

All sales of timber shall be on the stumpage basis. No down, large growth and matured timber, 
except such as is fit only for firewood, shall be sold at less than two dollars ($2.00) per thousand 
feet, board measure, provided that the minimum price for white fir (balsam) shall be not less than 
one dollar ($1.00) per thousand feet, board measure. 


History: Laws 1912, ch. 82, § 65; Code 1915, § 5243; ANNOTATIONS 

C.S. 1929, § 182-177; Laws 1935, ch. 106, § 1; 1941 

Comp., § 8-1210; 1953 Comp., 8 aT acolly ; : Am. Jur. 2d, A.L.R. and C.J.S. references. — 73A 
Bracketed material. — The bracketed material was C.J.S. Public Lands §§ 13 to 16, , 


inserted by the compiler and is not part of the law. 
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19-12-1.° LAND OFFICE BUILDING 19-12-3 


ARTICLE 12 
Land Office Building 

Sec. J Sec. 

19-12-1. Short title. 19-12-7.1. Name of land office building. 

19-12-2, Acquisition of land; construction and main- . 19-12-8. Anticipation of proceeds of rentals from trust 
tenance of buildings; use; lease to other lands; issuance and sale of state land office 
agencies; disposition and use of rents. debentures; interest rate; form; maturity. 

19-12-3. Total cost of acquisition and construction; ap- 19-12-9. Debentures; signed by commissioner; seal af- 
propriation. fixed. 

19-12-4, Architect, employment by commissioner; con- 19-12-10. Funds derived from sale of debentures; disposi- 
tract for construction of building; notice tion. 
of letting; rejection of bids; performance - 19-12-11. State investment officer may purchase state 
bond. land office debentures; approval; private 

19-12-5. Commissioner's power to provide for construc- sale; interest rates. 
tion and maintenance; disbursements. 19-12-12. Contract for maintenance. 

19-12-6. Interest in contracts by commissioner or his 19-12-13, Acceptance of gift, or loan, from federal govern- 
agents prohibited. ment authorized. 


19-12-7. Location of building; style of architecture. 


19-12-1. Short title. 


This act [19-12-1 to 19-12-13 except 19-12-7.1 NMSA 1978] may be cited as the "Land Office 
Building Act." 


History: 1953 Comp., § 7-14-1, cheated by Laws 
1959, ch. 25, § 1. 


19-12-2, [Acquisition of land; construction and maintenance of 
buildings; use; lease to other agencies; gisposition and use. 
of rents. ] / 


The commissioner of public lands of the state is authorized to acquire the necessary land to 
construct, equip and maintain a land office building or buildings thereon to be used as offices: for 
the purpose of administering the trust created by the New Mexico Enabling Act and other similar 
acts of congress granting lands to the state. In acquiring land and construction of a building, the 

commissioner of public lands is authorized to anticipate need for expansion. Pending immediate 
need, he is authorized to lease office space or land to other agencies of the state on a year-to-year 
basis at a rental rate comparable to that charged for office space and lands in the area. Rents re- 
ceived shall be covered into the state lands maintenance fund to be used in its entirety to retire 
and repay the indebtedness incurred under the provisions of this 1959 act [19-12-1 to 19-12-13 
NMSA 1978]. 


History: 1953 Comp., § 7-14-2, enacted by Laws Cross references. — For establishment of state lands 
1959, ch. 25, § 2. maintenance fund, see 19-1-11 NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


19-12-38. [Total cost of acquisition and construction; appropriation. | 


The total cost of acquiring of land and the construction of the building or buildings shall not 
exceed the sum of one million five hundred thousand dollars ($1,500,000), which sum is appropri- 
ated from the funds borrowed against the state lands maintenance fund, as hereinafter provided. 


History: 1953 Comp., § 7-14-4, enacted by Laws Bracketed material. — The bracketed material was 
1959, ch. 25, § 4. inserted by the compiler and is not part of the law. 
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19-12-4 PUBLIC LANDS 19-12-7:1 


19-12-4, [Architect, employment by commissioner; contract for 
construction of building; notice of ne, rejection of bids; 
performance bond.] 


The commissioner is empowered to employ an architect after eeapeaion among three or more 
architects of the state, on the basis of the best design submitted, and to contract for the construc- 
tion of a building with the lowest and best bidder among three or more bidders, after notice in two 
consecutive.issues of.any Santa Fe or Albuquerque, New Mexico, newspaper not less. than twenty 
days before the day of letting. The commissioner may either let the work in one entire'contract or 
to different contractors, as the commissioner may deem advisable. The commissioner may reject 
any or all bids and call for new bids. The commissioner may require a performance bond with 
surety in an amount he deems necessary from bidders. 


History: 1958 Comp., § 7-14-5, enacted by Laws Cross references. — For Procurement Code, see 13-1- 

1959, ch, 25, § 5... 28 NMSA 1978 et seq. 
Bracketed material. — The bracketed material was 

inserted by the compiler and is not part of the law. 


19-12-5. Commissioner's power to provide for construction and 
maintenance; disbursements. | 


The commissioner has authority to perform all acts incidental to acquisition of such lands and 
the construction, equipping and maintaining of the land office building. The secretary of finance 
and administration shall draw his warrant on the state treasurer for the payment of vouchers 
drawn by the commissioner of public lands and the state treasurer shall pay the warrant out of 
the fund specified in and provided for by the Land Office Building Act [19-12- 1 to 19-12-18 NMSA 
1978}. ‘0 


History: 1958 Comp., § 7-14-6, enacted by Laws 
1959, ch. 25, § 6; 1977, ch. 247, § 89. 


19-12-6. [Interest in contracts by commissioner or “his agente 
prohibited. ] | 


Neither the commissioner nor any. of his agents shall be directly or indirectly interested in any 
contract let under the Land Office Building Aet be: 12-1.to0 19-12- 13 NMSA 1978], 


History: 1953 Comp., § 7-14-7, enacted by Laws _ Bracketed material, — The bracketed material was 
1959, ch. 25, $7. | : inserted by the compiler and is not part of the law. 


19-12- 7. [Location of building; style of architecture.] 


The land office building shall be located at the city of Santa Fe and Baa substantially to the 
architecture of existing capitol buildings. 


History: 1958 ike » § 7-14-8, enacted ets Laws Bracketed material. — The bracketed material was 
1959, ch. 25, § 8... ©, : inserted by the compiler and is not part of the law. 


19-12-7.1. Name of land office building. * 
The building located in Santa Fe currently used for offices to administer the trust created by the 


Enabling Act for New Mexico and other acts of congress granting lands to the state shall be known 
as the "Edward J. Lopez land office building". 
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19-12-8 LAND OFFICE BUILDING 19-12-11 


History: 1978 Comp., § 19-12-7.1, enacted by Laws IV, § 23; was effective June 20, 1997, 90 days after ad- 


1997, ch. 35, § 1. journment of the legislature. 
Effective dates. — Laws 1997, ch. 35 contained no ef- Cross references. — For the Enabling Act for New 


fective date provision, but, pursuant to N.M. Const., art. Mexico, see Pamphlet 3 in Volume One of the NMSA 1978. 


19-12-8. [Anticipation of proceeds of rentals from trust lands; issuance 
and sale of state land office debentures; interest rate; form; 
maturity. ] 


The commissioner of public lands is authorized to anticipate the proceeds of rentals from trust 
lands, to the extent that the same are required to be covered into the state lands maintenance 
fund created by the provisions of Section 19-1-11 NMSA 1978 by the issuance and sale of state 
land office debentures not exceeding in the aggregate one million five hundred thousand dollars 
($1,500,000). The commissioner of public lands may issue these debentures at times and in denom- 
inations as he may deem expedient. Debentures issued shall bear the rate of interest prescribed 
by law, and shall be issued in serial form, Debentures in the principal amount of not more than 
fifty thousand dollars ($50,000) shall mature not before: June 30, 1960, and a principal amount 
of these debentures of not more than fifty thousand dollars ($50,000) shall mature at every six- 
month interval thereafter, until all debentures issued under the Land Office Ruling Act [19- 12- t! 
to 19- nf 13 NMSA’ AOS) have beer yoerg 


History: 1958 Comp., § 7-14-9, ehdated by Saitel © Bracketed material. — The bracketed material was 
1959, ch. 25, § 9. inserted by the compiler and is not part of the law. 


19-12-9. [Debentures; signed by commissioner; seal affixed.] 
The debentures shall be signed by the commissioner and his seal shall be affixed thereto. 


History: 1953 Comp., § 7-14-10, enacted by Laws Bracketed material. — The bracketed material was 
1959, ch. 25, § 10. inserted by the compiler and is not part of the law. 


19-12-10. [Funds derived from sale of debentures; disposition. ] 


The funds derived from the sale of dehentures shall be used by the commissioner of public lands 
for the purposes of carrying out the provisions of the Land Office Building Act [19- 12- 1 to 19-12-13 
NMSA 197 8]. 


History: 1953 Comp., § 7-14-11, enacted by Laws Bracketed material. — The bracketed material was 
1959, ch. 25, § 11. inserted by the compiler and is not part of the law. 


19-12-11. [State investment officer may purchase state land office 
debentures; approval; private sale; interest rates. ] 


Any debentures authorized by the Land Office Building Act [19-12-1 to 19-12-13 NMSA 1978] 
may be purchased by the state investment officer as an investment for the permanent funds in 
his hands, with the approval of the officials whose approval is required by the constitution for the 
investment of permanent funds. The purchase by the state investment officer may be made at pri- 
vate sale without the necessity of advertising and at interest rates not to (iste the per annum 
rate prescribed by law. : 


History: 1953'Comp., § 7-14-12, enacted by Laws Compiler's notes. — Section 6-8-4 NMSA 1978 named 
1959, ch. 25, § 12. the director of the investment division of the department 
Bracketed material. — The bracketed material was of finance and administration as the "state investment of- 
inserted by the compiler and is not part of the law. ficer." 
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19-12-12 


19-12-12. Contract for maintenance. 


PUBLIC LANDS 


19-13-1 


The commissioner of public lands is authorized to contract with the facilities management divi- 
sion of the general services department on a cost basis for the maintenance of the lands and build- 
ings acquired under the provisions of phe Land Office Building Act. 


History: 1953 Comp., § 7-14-14, enacted by Laws | 


1959, ch. 25, § 14; 1977, ch. 247, § 90; 1983, ch. 301, § 
67; 1984, ch. 64, § '23; 2013, ch. 115, § 21. 

The 2018 amendment, effective June 14, 2018, 
changed the name of the property control division of the 
general services department to the facilities management 
division; and deleted "property control" and added "facili- 
ties management" before "division". 

The 1984 amendment, effective May 17, 1984, sub+ 
stituted "building services division" for "property control 
division." 


Saving clauses. — ae 1984, ch. 64, § 25, provided 
that no suit, action or other proceeding commenced by or 
against any public officer or employee of the state in his 
official capacity shall abate by reason of the effect of the 
act and provided that the district courts may allow a suit, 
action or other proceeding to be maintained by or against 
the appropriate officer and any successor agency created 
under the act. 


19-12-13. [Acceptance of gift, or loan; from Sita government 


authorized. | 


The commissioner of public lands is authorized to accept any services, equipment, supplies, ma- 
terials or funds by way of gift, or loan, from the United States government, which could be used 
in carrying out the purposes of the Land. Office Building Act [19-12-1 to 19-12-13 NMSA 1978]. _ 


History: 1953 Comp., § 7-14-15, enacted by Laws 
1959, ch. 25, § 15. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Severability. — Laws 1959, ch. 25, § 16, provided for 
the severability of the Land Office Building Act if any part 
or application thereof is Held invalid. 


ARTICLE 13 


Lease of Geothermal Resources on State Lands 


Sec. 

19-13-1. Short title. 

19-13-2, Definitions. 

19-13-38. Administration of act. 

19-13-4. Geothermal resources of commercial value. 
19-13-5. Leases; applications; limitations. 

19-13-6. Known geothermal resources fields. 

19-13-7. Leases; terms; rentals and royalties, 

19-13-8. Leases; relinquishment. 

19-13-9. Rent or royalties; waiver; suspension; reduc- 


tion. 
19-13-10. Suspension of operation and production. 
19-13-11. Leases; duration. 
19-13-11.1. Leases; stipulation; rental; royalty. 
19-13-11.2. Validation of geothermal resource leases. 
19-13-12, Combining geothermal resources, 
19-13-13. Reinjecting geothermal resources. 
19-13-14. Cooperative development or operation. 
19-13-15. Posting of open acreage; simultaneous applica- 
tions. 


19-13-1. Short title. 


Sec. 

19-13-16. State land sales and leases; reservations. 

19-13-17. Use of the surface. 

19-13-18. Bonds; surface damage; performance. 

19-13-19. State lands; jurisdictions, 

19-13-20. General mining lease; lease preference. 

19-13-21. Transferability. 

19-13-22, Inspection of records; reports. 

19-13-23. Violation of lease; notice; forfeiture. 

19-13-24. Removing improvements upon termination of 
lease. 

19-18-25. Regulations, 

19-13-26. Withholding state lands from lease; lease by 
competitive bids, 


- 19-13-27. Public hearings. 


19-13-28. Collateral assignment of leases, 


This act [19-13-1 to 19-13-28 NMSA 1978] may be cited as the "Geothermal Resources Act." ' 


History: 1958 Comp., § 7-15-1, enacted by Laws 
1967, ch. 158, § 1. 


ANNOTATIONS 


Law reviews. — For comment on geothermal energy 
and water law, see 19 Nat. Resources J. 445 (1979). 
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19-13-2 LEASE OF GEOTHERMAL RESOURCES ON STATE LANDS 19-13-4 


19-13-2. Definitions. 


As used in the Geothermal Resources Act: 

A. "geothermal resources" means the natural heat of the earth in excess of two hundred fifty 
degrees Fahrenheit, or the energy in whatever form below the surface of the earth present in, re- 
sulting from, created by or which may be extracted from this natural heat in excess of two hundred 
fifty degrees Fahrenheit, and all minerals in solution or other products obtained from naturally 
heated fluids, brines, associated gases and steam in whatever form found below the surface of the 
earth, but excluding oil, hydrocarbon gas and other hydrocarbon substances and excluding the 
heating. and cooling capacity of the earth not resulting from the natural heat of the earth in excess 
of two hundred fifty degrees Fahrenheit, as may be used for the heating and cooling, of buildings 
through an on-site geoexchange heat pump or similar on-site system; 

B.. "commissioner" means the commissioner of public lands; . 

GC... "state lands". includes all land owned. by the state, all land owned by school districts, beds 
of navigable rivers and lakes, submerged lands: and lands in which mineral rights have been re- 
served tothe state; , 

D,..."lease" means a lease’ fon the exiaction pi removal of geothermal resources from state 
lands; and 

E, "well" means any well for the dansaveity of gcbeherral resources or any well on Sadaa pro- 
ducing geothermal resources or reasonably presumed to contain geothermal resources. 


History: 1953 Comp., § 7-15-2, enacted by Laws this natural heat", added "in excess of two hundred fifty 


1967, ch. 158, § 2; 2013, ch. 125, § 1. degrees Fahrenheit", and after "and other hydrocarbon 
The 2013 amendment, effective June 14, 2013, substances", added the remainder of the sentence. 

changed the definition of "geothermal resources" to estab- 

lish a minimum threshold of héat;’and in Subsection A, ANNOTATIONS 

after "natural heat of the earth" added "in excess of two L ‘ rpg ent thermal 

hundred fifty degrees Fahrenheit", after "extracted from areas sed 19 een yp (1970). 


19-13-38. Administration of act. 


Administration of the Geothermal Resources Act shall be based on the principle of multiple 
use of state land and resources and shall allow coexistence of other leases on the same lands 
for deposits of other minerals, and the existence of leases issued pursuant. to the Geothermal 
Resources Act shall not preclude other uses of the land covered thereby. Geothermal resources 
may be administered as a renewable energy resource, in which case any leases for and regula- 
tions of a geothermal resource as a renewable energy resource shall require that the geothermal 
resource not be diminished beneath applicable natural seasonal fluctuations, in the measurable 
quantity, quality or temperature of any area classified as a. known geothermal resources field. 
However, operations under other leases or for other uses shall not unreasonably interfere with 
or endanger operations under any lease issued pursuant to the Geothermal Resources Act, nor 
shall operations under leases. issued pursuant to the Geothermal Resources Act unreasonably 
interfere with or endanger operations under any lease issued pursuant to any other law. The 
Geothermal Resources Act shall not be construed to supersede the authority that any state de- 
partment or agency has with respect to the management, protection and utilization of the state 
lands and resources under its jurisdiction. ) 3 


History: TBR CHE § 7-15-38, enacted by Laws The 2018 amendment, effective June 14, 2013, pro- 
1967, ch. 158, § 8; 20138, ch, 125, § 2. vided for conditions of leases of geothermal resources to 
sustain the resource; and added the second sentence. 


ora 


19-13-4. Geothermal resources of commercial value. 


Where it is determined by the commissioner that the production or use of geothermal energy. 
is also susceptible of economically producing other.of the geothermal resources in commercially 
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valuable quantities, and a market therefor exists, production of the other geothermal resources 


may be required by the commissioner. 


History: 1953 Comp., § 7-15-4, enacted by Laws 
1967, ch. 158, § 4. 


19-13-5. Leases; applications; limitations. 


A. Leases may be issued by the commissioner according to such terms and conditions not in- 
consistent with the provisions of the Geothermal Resources Act which the commissioner acess 
mines to be in the best interest of the state: 

B. An application for a lease on state lands shall not be made for less than @ six hundred forty 
acres nor more than two thousand five hundred sixty acres and shall’embrace a reasonably com- 
pact area. A lease on state lands may only be issued for a parcel less than six hundred forty acres 
if the parcel is isolated from or not contiguous with other parcels of land available for a lease. The 
commissioner may provide for compensatory agreements on those parcels of state lands which he 
determines should be subjected to such an agreement rather than a lease. No person, association 
or corporation, except as otherwise provided in the Geothermal Resources Act, shall take, hold, 
own or control at one time whether acquired directly from the commissioner or otherwise, any 
direct or indirect interests in state geothermal leases exceeding fifty-one thousand two hundred 
acres. 

C. The commissioner shall issue a lease to the first qualified applicant under regulations ad- 
opted by the commissioner. 


ANN OTATIONS | 


Law reviews. — For comment: on geothermal energy 
and water law, see 19 Nat. Resources J. 445 (1979). 


History: 1953 Comp., § 7-15-5, enacted by Laws 
1967, ch. 158, § 5; 1979, ch. 386, § 1. 


19-13-6. Known geothermal resources fields. 


A. The commissioner shall, after consultation with the director of the bureau of geology and 
mineral resources, make a classification of geothermal areas that he has determined may be ca~ 
pable of producing geothermal resources in commercial quantities. These geothermal areas shall 
be classified as "known geothermal resources fields". 

B. If any lands to be leased are within a known geothermal resources field, the lands'shall be 
leased to the highest responsible qualified bidder under rules prescribed by the commissioner. The 
rules prescribed by the commissioner shall include notice to the public of the terms and conditions 
of the sale and procedures of conducting the sale, including the rete He at bias an on a com- 
petitive basis and the issuing of the lease. 


History: 1953 Comp., § 7-15-6, enacted by Laws 
1967, ch. 158, § 6; 2001, ch. 246, § 1. 

Cross references. — For giving of legal notice, see 14- 
11-1 NMSA 1978 et seq. 

For establishment of bureau of geology and mineral re- 
sources, a division of the New Mexico institute of mining 
and technology, and duties thereof, see 69-1-1 NMSA 1978 
et seq. 


The 2001 amendment, effective June 15, 2001, sub- 
stituted "bureau of geology" for "bureau of mines" in Sub- 
section A; and substituted. "rules" for "regulations" in two 


places in Subsection B. 


ANNOTATIONS 


Law reviews. — For comment on geothermal energy 
and water law, see 19 Nat. Resources J..445 (1979). 


19-13-7, Leases; terms; rentals and royalties. 


A. Each lease issued pursuant to the Geothermal Resources Act shall provide for the following 
base rentals, royalties and percentage rentals with respect to geothermal resources ess Yaa or 
sold from the lands included within the lease: 

(1) a base lease rent to be charged under each lease based upon fai | market value at the 
time of leasing as determined by the commissioner; 
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(2) a royalty or percentage rent to be charged as a percentage’of gross revenue derived 
from the production, sale or use of geothermal resources, or the energy produced therefrom, under 
the lease as determined by the commissioner, who shall not determine a value below or above a 
range that could be determined by the federal bureau of land management, based on fair market 
value of the geothermal resource or use of the geothermal resource at the time of leasing. The 
commissioner may require an escalation of the royalty or percentage rent over time; and 

(3) a royalty of the gross revenue received from the sale of mineral products or chemical 
compounds recovered from geothermal fluids, if any, based on fair market value of the mineral 
product as determined by the commissioner, except that as to any by-product or minerals covered 
by other mineral leasing statutes administered by the commissioner or rules or regulations of the 
commissioner, the rate of royalty for such mineral or by-product shall be the same as the then- 
existing rate of royalty under leases currently being issued by the commissioner. 

B. The commissioner shall have the authority in leasing lands pursuant to the Geothermal 
Resources Act to prescribe a development program. In prescribing the program, the commissioner 
shall consider all applicable economic factors, including market conditions and the cost of drilling 
for, producing, processing and utilizing geothermal resources, 


History: 1953 Comp., § 7-15-7, enacted by Laws ~— market value of the mineral product as determined by the 
1967, ch. 158, § 7; 1979, ch. 386, § 2; 2013, ch. 125, § 3. commissioner", deleted former Paragraph (3) of Subsec- 

The 2013 amendment, effective June 14, 2013, pro- tion A, which provided a royalty of eight percent of reve- 
vided for conditions of leases of geothermal resources to nue from an energy-producing plant; deleted former Para- 
sustain the resource and for terms based on market value; graph (4) of Subsection A, which provided for.a royalty of 
in Subsection A, in the introductory sentence, after "fol- not less than two percent nor more than ten percent on 
lowing", added "base", after "royalties", added "and per- revenue from geothermal resources for recreational, space 
centage rentals", and after "resources produced", deleted heating or health purposes; deleted former Paragraph (5) 
"saved and" and added "or"; in Paragraph (1) of Subsec- of Subsection A, which provided for an annual rental of 
tion A, at the beginning of the sentence, after "a", deleted one dollar per acre; deleted former Paragraph (6) of Sub- 
language which provided for a ten percent iy tte from section A, which provided for a minimum rental when the 
the sale of steam, brine, or hot water and between ten royalty did not exceed two dollars per acre; deleted Para- 
and fifteen percent from leases of known geothermal re- graph (7) of Subsection A, which required the renegotia- 
source fields, and added the remainder of the sentence; tion of royalties after twenty years; deleted former Para- 
added Paragraph (2) of Subsection A; in Paragraph (3) of graph (8) of Subsection A, which provided that except for 
Subsection A, after "a royalty of", deleted "not less than: royalties on minerals, royalties and rentals could be other 
two percent nor more than five percent of" and after "geo- —_—itthan the rates specified in Subsection A; and deleted for- 
thermal fluids", deleted "in the first marketable form as to mer Subsection B, which provided the method for calcu- 


each such mineral product or chemical compound for the lating royalties on resources that were used and not sold, 
primary term of the lease" and added "if any, based on fair 


19-13-8. Leases; relinquishment. 


A. The holder of any lease may at any.time relinquish all his rights under the lease by filing a 
written relinquishment of all rights under the lease with the commissioner. The relinquishment 
shall be effective as of the date of its filing, subject to the continued obligation of the person, in ac- 
cordance with the terms of the lease and any regulations: 

(1). to make payment of all accrued: rentals and royalties; 

(2) to place all wells on the lands to be or in condition for suspension or aban- 
donment; and 

(3) to protect or restore the surface and surface resources. 

B. Upon compliance with this section, the person holding the lease shall be released of all ob- 
ligations thereafter accruing under the. lease with respect to the: lands relinquished, but no such 
relinquishment shall release such person from any liability for breach of any obligation of the 
lease, other than an obligation to drill, accrued at the date of relinquishment. 


History: 1953 Comp., § 7-15-8, enacted by Laws For relinquishment of mineral lands lease, see 19-8-26 
1967, ch. 158, § 8. NMSA 1978, 

Cross references. — For relinquishment of lease of 
state lands, see 19-7-36 NMSA 1978. 
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19-13-9. Rent or royalties; waiver; suspension; reduction. 


The commissioner may, after a public hearing, waive, suspend or reduce the rental or minimum 
royalty for the lands.included in.a lease, or any portion thereof, and waive, suspend, alter. or amend 
the operating requirements contained in a lease or regulation in the interest. of conservation and 
to encourage the greatest. ultimate recovery of geothermal, resources if he determines that such 
action is necessary or beneficial to promote development or finds that the lease cannot be success- 
fully operated under the terms of the lease or regulations. 


History: 1953 Comp., § 7-15-9, enacted by Laws ) Cross references. — For accrual of interest on, delin- 


1967, ch. 158, § 9. quent rental payments for Btate lands, see 19-1-3 NMSA 
; pee! 


19-3420. Suspension of operation and production... 


~The commissioner may, upon application and after a public hearing, suspend operations and 
production on a producing lease. On his own motion and after a public hearing, the commissioner, 
in the interest of conservation, may suspend operations on any lease, but in any such case he shall 
extend the lease term.for the pared. of any suspension. 


History: 1953 Comp., § 7-15-10, enacted by Laws 
1967, ch. 158, $10. 


19-13-11. Leases; duration. 


A. Any lease entered into pursuant to the Geothermal Resources Act shall be for a primary 
term of five years and so long thereafter as geothermal resources are being produced or utilized 
or are capable of being produced or utilized in commercial quantities from such lands or from 
lands unitized therewith, subject to continued payment of rentals as provided in Section 19-13-7 
NMSA 1978. If the lessee fails'to produce or utilize geothermal resources or to discover geother- 
mal resources capable of being produced or utilized in commercial quantities from the lands or 
from lands unitized therewith during the initial five-year term, the lessee may continue the lease 
in full force and effect as to the portion held by the lessee for a secondary term of five years and 
so long thereafter as geothermal resources are being produced or utilized or are capable of being 
produced or utilized in commercial quantities from such lands or from lands unitized therewith by 
continued payment each year, in advance, of rentals at the rate set by the lease. Provided that if 
for any reason beyond the control of the lessee production or utilization of geothermal resources in 
commercial quantities ceases or if the capability to so produce is temporarily lost after the second- 
ary term has expired, the producing lessee may, with the written permission of the commissioner, 
continue such lease as to the acreage held by the lessee in effect from year to year for an additional 
period not to exceed three years by continued payment of rentals as provided in the lease at the 
rate provided in the secondary term ofthe lease. 

B. If commercial production or capability of commercial production occurs during the primary 
term and thereafter ceases before the primary term would have expired, the lease shall be deemed 
to be a "nonproducing or incapable ‘of producing lease" from that date, and the lessee shall have 
the unexpired portion of the primary term and any subsequent terms within which to resume such 
production or capability of production. If commercial:production or capability of commercial pro- 
duction occurs during the primary term and ceases during the secondary term, the lease shall be 
deemed to be a "nonproducing or incapable of producing lease" from that date and, upon payment 
of rentals as provided in Subsection A of this section, the lessee shall have the unexpired portion 
of the secondary term within which to resume such production or capability of production. When 
such production or capability of production is resumed, the term of the lease shall continue so long. 
thereafter as geothermal resources are being produced or utilized or are capable of being produced 
or utilized in commercial quantities from the leased land or from land unitized therewith. In such 
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LEASE OF GEOTHERMAL RESOURCES ON STATE LANDS 


19-13-12 


cases, the rental rate for the lease or the portion thereof shall be the rental rate provided in the 
term or portion of the term in which such production or capability of production is resumed. 


History: 1953 Comp., § 7-15-11, enacted by Laws 
1967, ch. 158, § 11; 1979, ch. 386, § 3; 2013, ch. 125, § 4. 
The 2013 amendment, effective June 14, 2013, pro- 
vided for the rental rate of land for geothermal resources 
when no resources are produced or used; and in Subsec- 


payment of", deleted "annual"; in the second sentence, 
after "in advance, of", deleted "annual", and after "rent- 
als at the rate", deleted "of five dollars ($5,00) per acre 
annually", and added "set by the lease", and in the third 
sentence, after""continued payment of", deleted "annual". 


tion A, in the first sentence, after "subject to continued 


19-13- 11.1. Leases; stipulation; rental; royalty. 


The owner or owners of any geothermal resources lease or approved assignment thersbé here- 
tofore issued by the commissioner, which lease has not automatically expired by its own terms or 
which has not been canceled after proper notice by the commissioner and which has otherwise 
been maintained in good standing, may enter into a stipulation with the commissioner of public 
lands making the terms and conditions of Sections 19-18-7 and 19-13-11 NMSA 1978 a part of 
such existing lease, the same as if the provisions had been a part of the lease when issued. In such 
case, the rentals, royalties and fees shall be computed as follows: 

A: rentals shall be computed for the remainder of the primary term of the lease atone dollar 
($1.00) per acre or fraction thereof per year; payable in advance, and for'the secondary term of the 
lease at five dollars ($5.00) per acre or fraction thereof per year, payable in advance; 

B. royalties shall be payable as provided in the lease being stipulated; provided, however, if at 
the time of entering into the stipulation the acreage has been included in'a known geothermal re- 
source field and if the commissioner has established a higher rate for such area; then the royalties 
shall be payable at the higher rates so established; and » 

C. . the commissioner may charge a fee of ten dollars ($10, #0) for the aPERIy aH salina and record- 
ing of such stipulation. 


Cross references. — For rentals and royalties on 
leases issued after the enactment of this section, see 19- 
13-7 NMSA 1978. 

For waiver of rents or royalties, see 19-13-9 NMSA 1978. 


History: 1978 Comp., § 19-13-11.1, enacted by Laws 
1979, ch, 386, § 4. 


19-13-11.2. Validation of geothermal resource leases. 


All geothermal resource leases issued by the commissioner of public lands prior to the effective 
date of this section are declared,to be valid and engling contracts with the state according to their 
terms, and provisions where: 

A.. such leases were made in aubstantial gente ite with law; 

B. the terms have not expired; 

C. all rentals have been paid and accepted by the commissioner of public lands; and 

D. the leases have not been canceled by the commissioner of public lands for noppertoruannce 
by the lessee or any assignee. 

The obligations of the state and the commissioner to observe and conform to the terms and pro- 
visions of these leases are recognized. 


History: 1978 Comp,, §.19-13-11.2, enacted by Laws 
1979, ch. 386, § 5. 


Cross references. — For duration of leases, see 19-13- 
11 NMSA 1978, 

For cancellation of leases, see 19-13-23 NMSA 1978. 
19-13-12. Combining geothermal resources. 


Any person engaged in the production of geothermal resources under a lease issued by the com- 
missioner may commingle geothermal resources from any two or more wells without regard to 
whether such wells are located on the lands for which such lease was issued or elsewhere; provided, 
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however, that the person holding the lease shall install and maintain meters or other measuring 
devices satisfactory tothe commissioner to measure the amount of geothermal resources produced 
from lands for which leases were issued by the commissioner. 


History: 1958 Comp., § 7-15-12, enacted by Laws 
1967, ch. 158, § 12. 


19-13-13. Reinjecting geothermal resources. 


Any person holding a lease may, upon approval of the commissioner, drill special wells, convert 
producing wells or reactivate and convert abandoned wells for the sole purpose of reinjecting geo- 
thermal resources or:the residue thereof. 


Histor 1953 Comp., § 7-15-13, enacted oe Laws 
1967, ch. 158, § 13. 


19-13-14. Cooperative development or operation. 


For the purpose of more properly conserving the natural resources of any geothermal resources 
lands, or any part thereof; the holders of leases may unite with each other or with others in col- 
lectively adopting and operating under a cooperative or unit plan of development or operation of 
such geothermal resources lands whenever determined and certified by the commissioner to be 
necessary or advisable in the public interest. The commissioner may, with the consent of the hold- 
ers of leases involved, establish, alter, change or revoke any drilling and production requirement of 
such leases, permit apportionment of production, and may make such regulations with reference 
to such leases, with like consent on the part of the persons holding the leases, in connection with 
the institution and operation of any such cooperative or unit plan, as the commissioner deems 
necessary or proper to secure the proper protection of the interests of the state. 


History: 1953 Comp., § 7-15-14, enacted by Laws Cross references. — For cooperative agreements for 
1967, ch. 158, § 14. development or operation of oil and gas pools, see 19-10-45 
to 19-10-48 NMSA 1978, 


19-13-15. Posting of open acreage; simultaneous applications. 


When newly acquired acreage is posted to the tract books, or when other acreage is designated 
upon the tract books to be open acreage after having ‘been previously leased or after having been 
withdrawn from leasing by the commissioner, all applications for leases filed thereon within three 
regular working days after such posting or designation shall be considered as simultaneous ap- 
plications. 


History: 1953 Comp., § 7-15-15, enacted by Laws 
1967, ch. 158, § 15. 


19-13-16. State land sales and leases; reservations. 


In addition to any other requirements of law, in all leases, deeds or sales contracts of state lands 
for any purpose, there shall be inserted a clause reserving the right to execute leases for geother- 
mal resource development and operation thereon; the right to sell or dispose of the geothermal 
resources of such lands; and the right to grant rights- of-way and easements for the purpose of this 
section. 


History: 1953 Comp., § 7-15-16, enacted by Laws Cross references. — For sale rather than lease of 
1967, ch. 158, § 16. ’ known saline, mineral and oil and gas mee see 19-7-25 
NMSA 1978. 
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For reservation from sale of mineral deposits, products 
and easements on grazing and agricultural leases, see 19- 
7-28 NMSA 1978. 


LEASE OF GEOTHERMAL RESOURCES ON STATE LANDS 


19-13-20 


For reservation of roadway over timbered and mountain 
lands sold by state, see 19-11-8 NMSA 1978. 
For reservation of mineral purchase rights in state 


For rights-of-way and easements over state sey, see lands leased or Satay pns see 19-14-1 to 19-14-3 NMSA 
19-7-56, 19-7-57 NMSA 1978, 1978, ¢ 


19-13-17. Use of the surface. 


Subject to the provisions of the Geothermal Resources Act, any person holding a lease for geo- 
thermal resources shall be entitled to use so much of the shPfaes as is reasonably necessary as 
determined by the commissioner for the production and conservation of geothermal resources. - 


History: 1953 Comp., § 7-15-17, enacted by Laws 
1967, ch. 158, § 17. 


19-13-18. Bonds; surface damage; performance. 


A. Before any person commences development or operations of geothermal resources under 
a lease, including any prospecting activity on the leased land, the person holding the lease shall 
execute and file with the commissioner, a bond or undertaking in’ an amount fixed by the com- 
missioner which shall not be less than five thousand dollars ($5,000) in favor of the state of New 
Mexico for the benefit of the state's contract purchaser, patentee or surface lessee. The purpose of 
the bond or undertaking shall be to secure payment for damages to the tangible improvements on 
the leased land as may be suffered by reason of the development and operations on the land by the 
person holding the lease.’ 

B... The commissioner may, at any, time, require a person holding a lease to furaigh a bond.in a 
reasonable amount to guarantee payment of royalties to become due the state if, in his judgment, 
such is necessary to protect the interest of the state. 

C. The commissioner shall, by regulations, establish the standards and the forms for any bonds 
or undertakings required pursuant to this section. 


History: 1953 Comp., § 7-15-18, enacted by Laws 
1967, ch. 158, § 18. 

Cross references. — For filing by mineral ‘lessee of 
bond securing payment for damage to the surface, and 


bond guaranteeing payment of royalties, see 19-8-24 
NMSA 1978. 

‘For bond required of mineral lessee of lands sold on de- 
ferred payment plan with reservation of minerals, see 19- 
10-26 NMSA 1978... 


19. 13-19. State raids jurisdictions. 


“Where the surface of state lands sought for use or development of abt resources or the 
waters thereon are under the jurisdiction of ‘a state department or agency other than the com- 
missioner; the commissioner may issue leases under the Geothermal Resources Act only with the 
consent of and subject to such reasonable terms and conditions as may be prescribed by the other 
department or agency to insure [ensure] the adequate utilization of the surface of the lands or the 
waters thereon for the purposes’for which they are then being administered or for which they were 
acquired; provided, however,’that such other department or agency shall not prescribe any terms 
and provisions inconsistent with the Geothermal Resources Act nor any rental or royalty for the 
use of the lands. 


Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. 


History: 1953 Bom: ., § 7-15-19, enacted by Laws 
1967, ch. 158, § 19. . 


19-13-20. General mining lease;. lease preference. 


Notwithstanding any other provision of the Geothermal Resources Act, at any time within 
ninety days following the effective date of the Geothermal Resources Act, any person who held’ 
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prior to January 1, 1967 and who holds on the effective date of the Geothermal Resources Act, a 
general mining lease issued by the commissioner, upon showing to the satisfaction of the com- 
missioner that the application or general mining lease was made or issued to develop geothermal 
resources, may apply for and receive a lease pursuant to the Geothermal Resources Act covering 
the same land having priority dating from the date of filing or issuance of the original application 
or general mining lease. The lease preference pursuant to this section shall be accomplished i in 
accordance with procedures prescribed by regulations of the commissioner. 


History: 1953 Comp., § 7-15-20, enacted by Laws 
1967, ch. 158, § 20. 


19-13-21. Transferability. 


Any lease pursuant to the Geothermal Resources Act may be assigned, transferred or sublet 
with the approval of the commissioner. 


History: 1953 Comp., § 7-15-21, enacted by Laws For assignment of mineral lease, see 19-8-28 NMSA 
1967, ch. 158, § 21. 1978. 

Cross references. — For assignment or relinquish- For assignment of oil and gas et he see 19-10-13 NMSA 
ment of lease of state lands, see 19-7-86 NMSA 1978, . 1978. 


19-13-22. Inspection of records; reports. 


~The commissioner or his representative shall have the right to inspect all records, books or ac- 
counts pertaining to geothermal resources taken from leased state lands, and at the request of 
the commissioner, the holder of the lease shall furnish such reports, samples, logs, assays or cores 
within reasonable bounds as he may deem to be necessary for the Ea Ne administration of the 
state lands under lease. 


History: 1953 Comp., § 7-15-22, enacted by Laws 
1967, ch. 158, § 22. 


19-13-23. Violation of lease; notice; forfeiture. 


The commissioner may cancel any lease issued pursuant to the Geothermal Resources Act for 
nonpayment of rentals, nonpayment of royalties or for violation of any of the terms, covenants or 
conditions of the lease. Before any cancellation shall be made, the commissioner shall mail to the 
lessee or assignee, by registered or certified mail, addressed to the post-office address of the lessee 
or assignee shown by the lease or by specific written notice of change of address given by the les- 
see, a thirty-day notice of intention to cancel the lease, specifying the default for which the lease: 
is subject to cancellation. No proof of receipt of notice shall:be necessary and:thirty days after 
such mailing, the commissioner may enter cancellation unless:the:lessee shall have remedied the 
default prior to this time; provided that if the violation could not be: remedied within the thirty- 
day period and the lessee shall have commenced operations to remedy the violation within such 
period, the lease shall not be canceled for a period not to exceed one year.as long.as the lessee dili- 
gently pursues actions necessary to remedy the violation or after the violation is remedied. 


History: 1953 Comp., § 7-15-23, enacted by Laws For forfeiture for defrauding state of royalties, see 19- 


1967, ch. 158, § 23; 1979, ch. 386, § 6. 8-1 NMSA 1978. 

Cross peferences, ~~ For forfeiture for failure to com- For forfeiture on failure to develop and operate real 
ply with purchase contract, see 19-7-19 NMSA 1978. lands in workmanlike manner, see 19-8-13 NMSA 1978. 

For forfeiture of lease for failure to pay rent, see 19-7-34 For forfeiture of certain mineral leases for violation 
NMSA 1978. thereof, see 19-8-27 NMSA 1978. 

For grounds of forfeiture of agricultural or grazing For forfeiture on failure to comply with coal lease, see 
lease, see 19-7-35 NMSA 1978. 19-9-13 NMSA 1978. 

For forfeiture procedure on violation of lease or other, For cancellation of oil and gas lease, see 19-10-20 NMSA 
written instrument, see 19-7-50 NMSA 1978. 1978. 
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19-13-24. Removing improvements upon termination of lease. 


Upon termination of any lease issued pursuant, to the Gepteernal Resources Act by reason 
of forfeiture, surrender, expiration of term or for any other reason, the lessee may remove all 
improvements and equipment as can be removed without material injury to the premises; pro- 
vided, however, that all rents and royalties have been paid and that such removal is accomplished 
within two years from the termination date or before such earlier date as the commissioner may 
set, upon thirty days' written notice to the lessee. All improvements and equipment remaining 
upon the premises after the removal date as set in accordance with this section shall be forfeited 
to the state without compensation. | 


History: 1953 Comp., § 7-15-24, enacted by Laws 
1967, ch. 158, § 24. 

Cross references, — For compensation paid by pur- 
chaser or subsequent lessee to owner of improvements on 
state lands, in general, see 19-7-14 NMSA 1978. 

For removal by certain mineral lessees of removable im- 


__ For payment for value of improvements by purchaser or 


subsequent oil and gas lessee to owner thereof, see 19-10- 


28 NMSA 1978. * 


For oil and gas lessee's right to remove certain improve- 
ments. upon cancellation or forfeiture-of lease, see 19-10- 
29 NMSA 1978. 


provements and forfeiture of rest without compensation, 
see 19-8-29 NMSA 1978. 


19-13-25. Regulations. 


Pursuant to the Geothermal Resources Act, the commissioner shall adopt such reasonable regu- 
lations as he may determine are necessary to carry out the provisions of the Geothermal Resources 
Act. The regulations shall be posted in a conspicuous place in the state land office for a period of at 
least ten consecutive days. 


History: 1953 Comp., § 7-15-25, enacted by Laws 


Cross references. — For State Rules*Acty see Chap- 
1967, ch. 158, § 25. 


ter 14, Article 4 NMSA 1978. 


19-13-26. Withholding state lands from lease; lease by competitive bids. 


Nothing in the Geothermal Resources Act [19-13-1 to 19-13-28 NMSA 1978} shall be construed 
to require the commissioner to offer any tract or tracts of state lands for lease: The commissioner 
may withhold any tract or tracts from leasing for geothermal resources purposes, if, in his opinion, 
the best interests of the state would be served by so doing. Nothing in the Geothermal Resources 
Act shall be construed to prohibit the commissioner from rejecting any application at any time 
prior to approval, or offering the land embraced within the application for lease by competitive 
bidding by sealed bids or at public auction to the bidder offering the highest bonus in addition to 
the annual rentals or royalties. as. set by the commissioner. Notice of the public sale pursuant to 
this section shall be given by posting in a conspicuous place in the state land office not less than 
ten days before the date of sale, a written notice of the sale specifying the day and hour when the 
sale will be held, the place where the sale will be held and a description of the state land to be 
offered for lease. The notice shall also state that the sale will be conducted through sealed bids or 
at public auction and any other information the commissioner determines is necessary. Where two 
or more sealed bids are received making the same offer on the same land, the commissioner shall 
award the lease to the land in accordance with regulations prescribed by the commissioner. 


History: 1953 Comp., § 7-15-26, enacted by Laws 
1967, ch. 158, § 26, 


Cross references. — For publication of legal notice, 
see 14-11-1 NMSA 1978 et seq. 


19-13-27. Public i ae 


A public hearing pursuant to the Geothermal Resources Act [19-13-1 to 19-13-28 NMSA 1978] 
shall only be held after notice of the public hearing has been posted in a conspicuous place in the 
state land office for a period of at least fifteen consecutive days and after a copy of the notice of 
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19-13-28 ‘PUBLIC LANDS e 19-14-1 


public hearing has been mailed to each holder of a lease affected, The notice of the public hearing 
shall be mailed not less than fifteen days prior to the date set for the public hearing and shall be 
addressed to the address of the lessee shown on the lease or the address of the lessee on record in 
the state land office. The notice shall specify the day, hour = place of the ba re — shall 
also state the gion for the public ach 


History: 1953 Comp., § 7-15-27, sabia by Laws Cross references. —— For publication of legal notice, 
1967, ch. 158, a aT see 14-11-1 NMSA 1978 et seq. 


19- 13-28. Galluteral seen of a Be 


Any lease for geothermal resources in good stariding, together with improvements placed on. 
the land thereunder, may be assigned as collateral security under the same procedures and in the 
same manner as provided by law for filing, recording, approval, release and foreclosure of state 
land purchase contracts issued by the commissioner. When any assignment pursuant to this sec- 
tion has been approved by the commissioner, it shall constitute constructive notice thereof to the 
world from the date of approval. < ; 


History: 1953 Comp., § 7-15-28, enacted by Laws Severability. — Laws 1967, ch. 158, § 29, provided for 
1967, ch, 158, § 28. severability of the Geothermal Resources Act if any. part 


Compiler's notes. — Sections 19-7-37 to 19-7-47 or application thereof is held invalid. 
NMSA 1978 set. out the procedures surrounding assign- 
ment of state land purchase contracts as collateral. 


ARTICLE 14 


Reservation of Rights in Lease or Conveyance of State Lands 


f 


Sec, Sec. 
19- 14 1, Commissioner of public lands to reserve certain 19-14-3. Disposal of minerals by commissioner of public 
'’ rights to the state in leases or other con- lands. 

veyances of any mineral interests or rights 

{0 . to minerals in state lands. ' 
19-14-2.. Waiver.of requirements for reservation of rights 
in leases or conveyance for specific miner- 
als; procedures for waiver. 


19-14-1,. Commissioner of public lands to reserve certain rights to 
the state in leases or other conveyances of any tear ene 
interests or rights to minerals in state lands. 


In any lease or other conveyance of state lands granting any interest in or sich to. miner- 
als of whatsoever kind, including oil and gas, in those lands executed. by the commissioner of 
public lands after the effective date of this section, the following reservation of rights to the 
state shall be made; "The state has a continuing option to purchase at any time and from time 
to time, at the market price prevailing in the area on the date of purchase, all or part of any 
minerals (specify the minerals) that may be produced from the lands covered by this lease (or 
other conveyance)." 


History: 1953 Comp., § 7-16-1, enacted by Laws For reservation of geothermal resources in leases, deed 
1978, ch. 26, § 1. or sales contracts of state lands, see 19-18-16 NMSA 1978, 
Cross references. — For reservation of mineral rights 
on state lands leased for grazing or agricultural purposes, tet 8 
see 19-7-28 NMSA 1978. 
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19-14-2 ADMINISTRATION OF PUBLIC LANDS 19-15-10 


19-14-2. Waiver of requirements for reservation of rights in leases or 
conveyance for specific minerals; procedures for waiver. 


A. The commissioner of public lands may waive by written order the reservation of rights re- 
quired under Section 1 [19-14-1 NMSA 1978] of this act in respect to any specific mineral, other 
than fossil fuels, for which there is no significant consumptive use within the state, but such order 
may be made only: 

(1) after written notice is mailed by certified mail at least twenty days before the hearing 
required by Paragraph (3) of this subsection to the governor; 

(2) after notice of the hearing required by Paragraph (3) of this subsection is posted in the 
same manner as notice of public sale of mineral leases is required to be posted under Section 19- 
8-33 NMSA 1978; 

(3) after a public hearing on the issue of waiver under this subsection has been held by 
the commissioner of public lands or his designated representative in accordance with procedures 
adopted by the commissioner of public lands; and 

(4) if the commissioner of public lands finds after considering the evidence produced at 
the hearing that a waiver of the provision would be in the best interests of the trust beneficiaries 
considering long-range and short-range benefits. 

B. A waiver granted under Subsection A of this section shall be limited to a definite period of 
time not to exceed five years. Waivers may be renewed by the commissioner but only after follow- 
ing the procedure required under Subsection A of this section. 


History: 1953 Comp., § 7-16-2, enacted by Laws 
1978, ch. 26, § 2. 


19-14-83. Disposal of minerals by commissioner of public lands. 


The commissioner of public lands shall dispose of any minerals reserved under this act [19-14-1 
to 19-14-3 NMSA 1978] at the best price available in order to gain the maximum benefit for the 
trust beneficiaries. 


History: 1953 Comp., § 7-16-3, enacted by Laws 
1973, ch. 26, § 3. 


ARTICLE 15 
Administration of Public Lands 
(Repealed by Laws 1981, ch. 241, § 13.) 


19-15-1 to 19-15-10. Repealed. 


Repeals. — Laws 1981, ch, 241, § 13, repealed 19-15-1 § 13, relating to administration of public lands, effective 
to 19-15-10 NMSA 1978, as enacted by Laws 1980, ch. July 1, 1990. 
1538, §§ 1 to 10 and as amended by Laws 1981, ch. 241, 


379 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


we b* 


id tenes: iy he aires “vit he ie he moe awe oe 
vi glagin lo peor heroism tn a ocairtabe 
etlto fevsrtiin stioaqacgias idee Tebatangeilh {aver ASM 
tab dora ud state add aidtiv oan Stenecieaseshinsaiaeeest rds 
: lsneeet YAEL Coruna f 71627, qrinetal pe tigere fh - (Cr se Réefereceem \ 'Rbr § ig i 
sihatartscind ovat Viriovrd tent dm fines baBidro¢d bSBAAN SE ae eee “wy Pees 
nemevog otlt of coitosedne sirlt To (8) dqergete'l yd bexinsper'’ 


silt sab ai ahh gaitned arft to eoiton rafts ca ee 
-8I aire stant bateog od since ai ageeal . elas aildug to eotton ea recinae on err 
Meee¢ efor geothatrasl resoufoes tt good etariding, together with ayrenes EMM ee 
va lari sak -soinihextealiheth: eidt sebensuavinw to-siend ety me hertkedsotichigracesiacs@he 
acnurbenomepctioy ange byotes by divigutondéqer batexdgionb gist worm ars aiding hb en poieihaMno10s 
pongaase nintrachs iss 26) Sy the commun la imscebiedesticiry Yo: artotambamoaneels yd bet 
ts hecteherdey somabirre ved? y.i+ebieson wadie: shaft ebdhhotldaplte svar pieelenenos wake tie)! 
. garte isttoned jawed to etesrohii sesd od? at ed blivow moletvorg oxi to taview a dade ge 
iitened egagt-tioda bra she 
io hokey stieAeb wot Bodieil ad-iieris tbktdersidd to Avaotteaadu® ashes bettuery! taviseu oe 


Wontar pHa tud veqoiaetereioo ast xed bevrenter ad Beh i ih 
x5 A 307. gt) Gee Re ertomalures aur 10F998 gilt 1o.A 20 ; ‘tabu be 

ewal xd boszuna SOE 2 ras089 sot 

AF 5 q ; 7" . Le J 4 ? 


Mase.  abinat sifditg foro ikainneoxy @ mio iseokyt 


{-BI-@1) tos airlt vebeu bevreest alatanion vets to saoqaib Mada ebawl of sildauq to xonolaalieunios oft 
— edd sok Asaad, CHANEL ER ait. Siew oy sob: fh idatimenieaity tend-odt 4018005, ABMIB-EnbE-R 


ia 1 Tee et cont bial AX C1) Geers. 


riger bain Tetsee Sp Scher Con haxirte. soriaioBoned 3 e 
Vepanese of any thinere! inforesta cr rights =v 
a igaerals us plate Jands LS) Sh bolt ie 
%-14-2.., Waiveral pec romeant for Teeetvation of rights wad ve batones aoe 2 ammo, £805 
f: lageee of coaveyande for kpoewic nagar , Bt aed 
na pecomitres for wa ror, a / ' 
vo “ BY SIOITHA ee ee 
Te ‘4 
if.34-1,. Commi - sow ein lands to -reserye. ce; 
‘ ; tine 2 ida tanois mi 
ne 9A Gol ights to f minerale ti ‘ate we jands: - . 
(Bi a POS do $80! ewal y ; sé odo wa aa 
in any lease Ofolier conveyances of mate lands 4 satiny ay interest in oF wights for LU Ogy 
ale cf whatsoever kind, including cilwand gas, in those exact ne, mn miswonen ¢ 
public lunds after the effective date gt this agetion; t | aS BL odes rf 
avidity gonad. sildue ta * shai aciticseeh kes baits (BE puta? aaey gic gsr atagtends a8 4 


te time, at the mgs hunt priee prevating gutthe . heed J< 
: ; ' 43 par 
minerais-(speciiy the minecraie) that may bel ppo it Sg tatay A rl 


other conve omni 


ea? + roa eee eee 
Hictery? 1958 Céinp., r ‘whet, ‘adil by tain | ao A ee ef OO 
%, ch 24,91 ; or ales contracts of ata \arude, ote 1BBS-242 Me pass: 
Cvavee rel Corences.’ » Bor reteyt vigtion af i sata righ ow 16 - at a » 4 see: a Me 
on At mis ede lensad foegre caimuagelt agricultural purse, . 4 Bk a ok IPPs : 6: ‘ aie 
rm oy “28 NMSA 107% ; é me 4 = 
Sl iby a8 (sf Pay ltrnreall inaeees via b ate ; 
hj : ¥ J ne pi. i | A i sees pie 
pte Ok Ae +e Ue ae . « ie 
p 7 Ay iil a 
. ; « 
é a 
Jere ff! d i “ 


CHAPTER 20 
Military Affairs 


1. General Provisions, 20-1-1 to 20-1-9 
2. Militia, 20-2-1 to 20-2-18 
3. Department of Military Affairs, 20-3-1 to 20-3-10 
. National Guard, 20-4-1 to 20-4-14 
. State Defense Force, 20-5-1 to 20-5-16 
a Reserved, Repealed 
7. Civil Air Patrol, 20-7-1 to 20- 7-28 
8. Armories, 20-8-1 to 20-8-11 
9. Property and Funds, 20-9-1 to 20-9-8 
10. Awards, Medals and Ribbons, 20-10-1 to 20-10-42 . 
11. Offenses, 20-11-1 to 20-11-120 
12. Code of Military Justice, 20-12-1 to 20-12-75 © 
13. Senior Master Sergeant Jessey Baca Military Airborne Hazards and Open Burn 
Pit Registry, 20-13-1 to 20-13-2 


ARTICLE 1° -ye! 


General Provisions 


Sec. Sec. 
20-1-1. New Mexico Military Code; regulations. 20-1-8. State benefits for members of armed forces called 
20-1-2. Laws to conform to United States regulations. to active duty and deployed; benefits for 
20-1-8. Armed forces regulations to govern. surviving children of a member killed in 
20-1-4. Governor to be commander-in-chief; enforcement’ © ‘ the line of duty. 
of New Mexico Military Code. 20- 1-8.1. Military deployment; municipal or county ser- 
20-1-5. Adjutant general; appointment and duties.,, vices and utilities discontinued. 
20-1-6. Payments by state treasurer; certificates of i in- -20-1-9. Onate training center complex; morale, welfare 
debtedness. , and recreation facility; establishment: 
20-1-7. Reference to gender. powers and duties; proceeds; audits. 


20-1-1. New Mexico Military Code; regulations. 


The New Mexico Military Code shall consist of: 
A. the constitution of the United States of America, including: 
(1) Article 1, Section 8 (the militia clause); °~ 
(2) Article 2, Section 2 (powers of the president); 
(3) Amendment 2 (right to keep and bear arms); 
(4) Amendment 5 (rights of accused in criminal proceedings); and 
(5) Amendment 10 (powers reserved to states’or people); 
B. ‘the constitution of New Mexico:' 
(1) Article 2, Section 9 (military power subordinate; quartering of soldiers); 
(2) Article 2, Section’ 14 (indictment and information; grand juries; rights of accused); 
(3) Article 5, Section 4(governor's executive power; commander of militia); 
(4) Article’ 9, Section 7 (state a a a Ronee: and 
~ (5) - Article 18 (militia);‘and’ °° « 
C. Chapter 20 NMSA 1978: an 
The New Mexico Military Code shall Be published, riatitaitie® and disseminated by the adju- 
tant general. It may be implemented by executive orders or proclamations or by orders, rules or 
regulations of the adjutant general,’consistent with the constitutions and laws of the state and 
of the United States, so'as to achieve its intended effects and purposes. When attested by the 
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20-1-2 MILITARY AFFAIRS 20-1-4 


adjutant general as issued by command of the governor, regulations shall have full force and effect 
upon publication. They are exempt from the requirements of filing of the State Rules Act [Chap- 


ter 14, Article 4 NMSA 1978]. 


History: 1978 Comp., § 20-1-1, enacted by Laws 
1987, ch. 318, § 1. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 318 repealed former 20-1-1 NMSA 1978, as amended 


by Laws 1977, ch. 258, § 10, relating to the office of military 

affairs, and enacted a new section, effective April 10, 1987. 
Cross references, — For tuition payments for residents 

conscripted into military service, see 21-1-4.1 NMSA 1978. 


20-1-2. Laws to conform to United States regulations. 


The intent of the New Mexico Military Code and all laws and regulations of the state affecting 
the military forces is to reasonably conform to all laws and regulations of the United States af- 
fecting the same subjects, except as otherwise expressly provided with respect to military justice. 


History: 1978 Comp., § 20-1-2, enacted by Laws 
1987, ch. 318, § 2. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 318 repealed former 20-1-2 NMSA 1978, as amended 
by Laws 1977, ch. 258, § 11, relating to the adjutant 
general as director, and enacted a new section, effective 
April 10, 1987. © 


ANNOTATIONS 


Sovereign immunity barred USERRA claim, 


against the state. — Article I, Section 8, Clause 11 of 
the United States Constitution, known as the war pow- 
ers clause, does not authorize congress to subject the state 


to private suits for damages in state courts pursuant to” 


the Uniformed Services Employment and Reemployment 
Rights Act, 88 U.S.C. §§ 4801 to 4335, absent the state’s 
consent. and the legislature has not waived the state’s 


constitutional immunity to private USERRA suits for 
damages. Ramirez v, State ex rel. CYFD, 2014-NMCA-057, 
rev'd by 2016-NMSC-016. 

Where plaintiff, who was a member of the New Mexico 
national guard, was employed by the department; plain- 
tiff was deployed to Iraq; upon plaintiff's return from ac- 
tive duty, plaintiff was reemployed by the department in 
plaintiff’s previous position; plaintiff's working relations 
with plaintiffs supervisors deteriorated and plaintiff's 
employment was terminated; and filed a suit under Uni- 
formed Services Employment and Reemployment Rights 
Act, 38 U.S.C. §§ 4301 to 4335, alleging that the depart- 
ment discriminated against plaintiff and terminated 
plaintiff because of plaintiff’s military service, plaintiff’s 
claim was barred by state sovereign immunity. Ramirez 
v. State ex rel. CYFD, 2014-NMCA-057, rev'd by 2016- 
NMSC-016. 


20-1-3. Armed forces regulations to govern. 


All matters relating to the organization, discipline and government of the military forces, not 
otherwise provided for in the New Mexico Military Code, shall be decided by the custom, regula- 
tions and usage of the armed forces of the United States. 


History: 1978 Comp., § 20-1-3, enacted by Laws 
1987, ch. 318, § 3. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 318 repealed former 20-1-3 NMSA 1978, as enacted by 


Laws 1977, ch. 258, § 12, relating to the military division, 
and enacted a new section, effective April 10, 1987. 


20-1-4. Governor to be commander-in-chief; enforcement of New 


Mexico Military Code. 


A. The governor shall be the commander-in-chief of the military forces, except so much thereof 
as may be in the actual service of the United States, and may employ the military forces for the 
defense or relief of the state, the enforcement of its law and-the protection of life and property 


therein. 


B. The adjutant general shall be the commanding general of New Mexico, and.the deputy adju- 
tant general shall be the deputy commanding general.of New Mexico. . 

C. Whenever the governor or acting governor is unable to personally perform the duties of 
commander-in-chief or whenever the governor so directs, the adjutant general or, in the adjutant 
general's absence, the senior line officer of the national guard present for duty with the Fragne 


shall command the military forces. 


D. The governor may appoint.a staff consisting of the adjutant general and aides-de- -camp of 
field grade or higher who shall be detailed from the national guard or the state defense force. The 
governor may designate honorarily. other persons as colonels aide-de-camp. 
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20-1-5 GENERAL PROVISIONS 20-1-5 


EK. The governor may, by executive orders, proclamations or regulations not inconsistent with 
law, enforce all the provisions of the New Mexico Military Code. 


History: 1978 Comp., § 20-1-4, enacted by Laws B through D as Subsections C through E, respectively; 
1987, ch, 318, § 4; 2021, ch. 55, § 1. and in Subsection E, added "New Mexico" preceding "Mili- 
Cross references. — For governor as commander in tary Code". 
chief of national guard, see N.M. Const., art. XVIII, § 1. 
The 2021 amendment, effective June 18, 2021, pro- ANNOTATIONS 
vided that the adjutant general is the commanding gen- Am. Jur. 2d, A.LiR) and CWS. references. — 53 Am 
eral of New Mexico and that the deputy adjutant general Jur. 2d Military, and Civil Defense 8§ 3, 32 
is the deputy commanding general of New Mexico; added 6.0.1.5, Armed Serviceas 289, te 


a new Subsection B and redesignated former Subsections 


20-1-5. Adjutant general; appointment and duties. 


In case of a vacancy, the governor shall appoint as the adjutant general of New Mexico for a term 
of five years an officer who for three years immediately preceding the appointment as the adjutant 
general of New Mexico has been federally recognized as an officer in the national guard of New 
Mexico and who during service in the national guard of New Mexico has received federal recogni- 
tion in the rank of colonel or higher. The adjutant general shall not be removed from office during 
the term for which appointed, except for cause to be determined by a court-martial or efficiency 
board legally convened for that purpose in the manner prescribed by the national guard regula- 
tions of the United States department of defense. The adjutant general shall have the military 
grade of major general and shall receive the same pay and allowances as is prescribed by federal 
law and regulations for members of the active military in the grade of major general, unless a 
different rate of pay and allowances is specified in the annual appropriations bill. The adjutant 
general may promulgate rules for the conduct of courts-martial and punishments under the Code 
of Military Justice [Chapter 20, Article 12 NMSA 1978]. Such procedural rules shall be consistent 
with and carry into effect the New Mexico Military Code and afford reasonable due process to 
criminal defendants. The adjutant general shall: 

A. prepare and publish, by order of the governor, such orders, rules and regulations, consistent 
with law, as are necessary to maintain the military forces in a state of efficiency in conformity with 
the needs of the state and the federal defense requirements; | 

B. supervise the receipt, preservation, repair, distribution, issue ‘and collection of all arms and 
military equipment of the state; 

C. supervise all personnel, organizations, facilities, equipment, supplies and funds of the mili- 
tary forces; 

D. maintain records of all members of the military forces and keep on file in the adjutant gen- 
eral's offices copies of all orders, reports, regulations and communications received and issued by 
the adjutant general; 

E. perform such other duties as may be required by the commander-in-chief; and 

F. have a seal of office. 


History: 1978 Comp., § 20-1-5, enacted by Laws ANNOTATIONS 
1987, ch. 318, § 5; 2018, ch. 6, § 1; 2021, ch. 55, § 2. : . 
The 2021 amendment, eee Teme 18, 2021, autho- Offices of adjutant general. — The adjutant general 


of state holds two offices, one a civil office and the other 
that of brigadier general (now major general) of the na- 
tional guard of the state, and when ordered to duty as 
national guard officer he is entitled to pay in both capaci- 
ties, 1933-34 Op. Att'y Gen. No, 34-805. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Incom- 


rized the adjutant.general to promulgate rules for the con- 
duct of courts-martial and punishments under the Code of 
Military Justice; after "appointment", added "powers"; and 
added "The adjutant general may promulgate rules for the 
conduct of courts-martial and punishments under the Code 
of Military Justice. Such procedural rules shall be consistent : : 
with asi carry into ie the New Mexico Military Code patibility of offices of judge and national guard officer, 26 
and afford reasonable due process to criminal defendants". A.L.R, 142, 132 A.L.R. 254, 147 A.L.R, 1419, 148 A.L.R. 
The 2018 amendment, effective July 1, 2018, in- 1399, 150 A.L.R. 1444, +7 2 =) 
creased the rank required to be appointed adjutant gen- Incompatibility of offices or positions in the military, 
eral; in the introductory paragraph, after "recognition in and in the. civil service, 132 A,L.R. 254, 147 A.L.R, 1419, 
the rank of", deleted "major" and added "colonel"; and in 148 A.L.R. 1399, 150 A.LR. 1444, 
Subsection D, after "on file in", deleted "his" and added 6 C.J.S. Armed Services § 291. 
“adjutant general’s", and after "issued by", deleted "him" 
and added "the adjutant general". 


383 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


20-1-6 MILITARY AFFAIRS i 20-1-6 


20-1-6. Payments by state treasurer; certificates of indebtedness. 


A. All compensation of personnel and all the necessary expenses incurred in quartering, hous- 
ing, caring for, subsisting, protecting, equipping, warning for duty and transporting such officers 
and members and their equipment, including the purchase or lease of any articles of material, 
equipment or supplies reasonably required, designed or needed to accomplish the purpose or re- 
sults desired by the governor or specified in the governor's call for such troops. into service of the 
state, shall be paid by the state. The state,treasurer, upon presentation to the state treasurer of 
vouchers and payrolls for such compensation, expenses, supplies and materials, certified by the of- 
ficers commanding such forces and approved by the adjutant general, shall pay the vouchers and 
payrolls out of any money available in the state treasury not otherwise appropriated; provided 
that the vouchers and payrolls for such service, Sep ts and materials do not exceed one million 
dollars ($1,000,000) in any one fiscal year. 

B. If there is no money available in the state. treasury that is not atheph igs anpropeiatd or 
if the vouchers and payrolls for such service, material and supplies approach the amount of one 
million dollars ($1,000,000) in any one fiscal year, the state treasurer shall certify such facts to 
the governor who shall inquire into and make an estimate of the total probable cost necessary 
to be incurred for all purposes in connection with or to accomplish the purpose for which such 
troops were called into active service. If the governor deems it necessary and prudent in order to, 
provide for the public defense that such expenses be incurred and that it is necessary to create an, 
indebtedness for the purpose of paying the expenses, the governor shall by proclamation declare 
an emergency to exist requiring the creation of an indebtedness under Article 9, Section 7 of the 
constitution of New Mexico in order to suppress insurrection or to provide for tne public defense. 
The governor shall order the issuance of certificates of indebtedness in such amount as the gover- 
nor deems required or necessary to provide funds for the payment of expenses and costs incident 
to or connected with the emergency. 

C. The certificates of indebtedness shall be approved as to form by the attorney general. They. 
shall be dated the day of their issuance and the state board of finance shall by proper resolutions 
prescribe the denominations of the certificates, the maturity dates thereof, the rate of interest 
they shall bear payable semiannually, the time and place of payment of both principal and inter- 
est and the amount of the certificates that shall be issued from time to time. The certificates shall 
be signed by the secretary of the state board of finance and the state treasurer and the coupons 
attached thereto shall have the engraved lithographed facsimile of the signature of the state trea- 
surer thereon; provided, however, that certificates purchased by the state treasurer may be issued 
without coupons. The certificates shall be sold by the state board of finance from time to time in 
such amounts as it deems advisable, at not less than par and accrued interest to date of delivery, 
after advertisement for a period of two weeks immediately prior to the sale in one daily newspaper 
in the state and in some financial journal in the city and state of New York; provided, however, 
that the state treasurer may purchase the certificates as an investment of any funds in the state 
treasurer's hands available for investment and in the event of any such purchase by the state trea- 
surer, no advertisement shall be required. The proceeds of certificates so sold shall be by the state 
treasurer covered into a fund known as the "adjutant general emergency public defense fund" and 
shall be expended and disbursed only in the manner and for the purposes spepienl and provided 
for in Chapter 20, Article 1 NMSA 1978. 

D. A fund to be known as the "adjutant general emergency public defense sargihantbe fund" to. 
provide for the payment of interest and principal on the foregoing certificates is established and, 
beginning with the tax levy for the year following the issuance of the certificates, a tax shall’ be 
levied annually in the same manner as other ad valorem taxes are levied on all taxable property 
in the state, not to exceed one-half mill on the dollar of valuation, sufficient to produce the amount 
required to pay interest on the certificates and the principal thereof at maturity, for each year 
prior to the maturity of the certificates, which taxes when collected shall be credited to the adju- 
tant general emergency public defense certificates fund. The state auditor shall each year prior to 
August 1 certify to the property tax division of the taxation and revenue department the amount 
necessary to meet all payments of principal and interest due on the certificates daring the year 
ending June 30 following the date of the certificates. 
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20-1-7 GENERAL PROVISIONS 20-1-8 


E. On or before the twentieth legislative day of the next legislative session following the ex- 
penditures of the sums provided for in this section, the:governor shall file a written report with 
the presiding officer of each house of the legislature octane forth the purpose and the amounts of 
money expended as provided in this section. . 

F. The provisions of this section may be used for: the sopéeittiit of the national guard or the 


state defense force when on militia duty. 


History: 1978 Comp., § 20-1-6, enacted by Laws 
1987, ch. 318, § 6; 1999, ch. 52, § 1; 2009, ch. 17, § 1. 

Cross references. — For $200,000 limitation 
on state borrowing to meet deficits, see N.M. Const., art. 
IX, § 7. 

The 2009 amendment, effective June 19, 2009, in Sub- 
sections A and B, increased the funding cap for supplies, 
materials and supplies from $250,000 to $1,000,000. 


The 1999 amendment, effective March 17, 1999, sub-  ... 


stituted "two hundred fifty thousand dollars ($250,000)" 
for "one hundred thousand dollars ($100,000)" in the last 
sentence of Subsection A and in the first sentence of Sub- 


section B, updated a statutory reference-at the:end of the. 


last sentence of Subsection C, and deleted "foregoing" pre- 
ceding "provisions" in Subsection F. 


ANNOTATIONS 


Where issuance of certificates mandated. — State ~ 
was liable for expense of converting cavalry unit into an, 


anti-aircraft artillery, under order of governor to con- 
form the militia and equipment to the organization and 
equipment ofthe regular army of the United States, and 
issuance of certificates of indebtedness therefor was man- 
dated. State ex rel. Charlton v, French, 1940-NMSC-010, 
44 N.M. 169, 99 P.2d 715. 


Legislative intent, — The intent of the legislature in’: 


this section is that the governor has been given the dis- 
cretion to decide what is an emergency, and if he deems 


_ it necessary and prudent in order to provide for the public’ 


20-1-7, ‘Reference to gender. 


_ defense that such expenses be incurred in order to protect 


the lives or the property of the citizens, he may without is- 
suing a certificate of indebtedness, if funds are available 
in the general fund, expend additional sums to pay for the 
maintaining of the militia. 1955-56 Op. Att'y Gen. No. 56- 
6479. 

Where section does not conflict. — This section does 
not interfere with the governor's power to call out the 
militia and does not conflict with N.M, Const., art. V, § 4. 
1951-52 Op. Att'y Gen, No. 51-5438. 

' Scope of expenses for transportation. — If the ad- 
jutant general does not have sufficient transportation for 
the national guard, he may rent trucks for such purpose, 
since expenses for transportation would include and per- 
mit the renting of trucks. It would also include the repair 


~ and maintenance of state trucks, provided such repairs 
were incident to maintenance and not permanent in :na- 


ture. 1937-38 Op. Att'y Gen, No. 38-1968. 

Where indebtedness less than $1,000,000. — 
Where the indebtedness created ‘is less than $5000 (now 
$1,000,000), it is to be paid out of moneys available in the 
state treasury. not otherwise appropriated, and no certifi- 
cate is to be issued in such instance unless there are no 
moneys available in the state treasury not otherwise ap- 
propriated. 1953-54 Op. Att'y Gen, No. 54-5986. 

Exceptions to limitation on. borrowing. — Limita- 
tion on the state's borrowing to meet casual deficits or fail- 
ure in revenue, or for necessary expenses, does not apply 
to debts contracted to suppress insurrection or to provide 
for the public defense, 1951-52 Op, Att'y Gen..No, 51-5438. 


In Chapter 20 NMSA 1978, the use ofthe male pronoun shall be construed to include the female 
eae ak unless specifically stated to the contrary. 


History: 1978 Comp., § 20-1-7, éndeted by Laws 
1987, ch, 318, § 7. 


20-1-8. State benefits for members of armed forces called to active duty 
o and deployed; benefits for surviving children of a member 
killed in'the line of duty. 


A. A New Mexico resident who is a member of the New Mexico national guard or of a branch 
of the federal armed forces and’ who is called to active duty and is deployed and serves during 
the period beginning on the effective date of this section and ending on the date the president of 
the United States declares that the emergency requiring the call-up is terminated is entitled to 
the following benefits, notwithstanding any provision of law to the contrary: 

(1) a free game hunting’ and fishing license for the year following the year of the member's 
deactivation and return to the state; 

(2) an extension of oné year after the return of the member to the state of the date the 
member is required to file a state personal income tax return if the filing date occurs while the 
member is on active duty and deployed; 

(3) an extension for one month after the member's return to the state of the date to renew 
a driver's license if the renewal date occurs while the member is on active duty and deployed; and 
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(4) a refund or credit of tuition paid to a state post-secondary educational institution for 
attendance during a period when the deh gna of the member was interrupted by activation and 
deployment. 

B. The surviving children of a New Mexico resident who was a member of the New Mexico na- 
tional guard or of a branch of the federal armed forces and who was killed in the line of duty after 
being called to active duty and deployed during the period beginning on April 3, 2003 and ending 
on the date the president of the United States declares that the emergency requiring the call-up 
is terminated are entitled to waivers of tuition for four consecutive years at a state post-secondary 
educational institution, notwithstanding any provision of law to the contrary. 


History: Laws 2003, ch. 136, § 1; 2011, ch. 186, § 7. The 2011 amendment, effective April 1, 2012, elimi- 
nated the category of general hunting license. 


20-1-8.1. Military deployment; municipal or county services and | ° 
utilities discontinued. 


A. When a resident is a member of a branch of the United States armed forces, the reserves 
or the New Mexico‘national guard and is deployed or on temporary duty assignment outside the 
resident's community for more than thirty days, the resident may suspend some or all municipal 
or county services, public utilities or teleeommunications services provided by persons whose rates 
are regulated by the municipality, the county or the public regulation commission for the home of 
the resident without a penalty, The BORIAOD shall certify to the municipality, county or other ser- 
vice providers that: 

(1) the resident has orders to asptsy or to be temporarily assigned outside the resident's 
community; 

(2) the service is in the resident's name; 

(3) the resident owns the home or has a lease i does not preclude suspension of munici- 
pal or county services or utilities; and 

(4) family members or other persons will not 86 staying in the home during the time the 
resident is deployed or temporarily assigned. ' 

B. Upon return from deployment or temporary duty assignment, the resident shall be allowed 
to reconnect the suspended municipal or county services, public utilities or telecommunications ser- 
vices without having to pay a reconnection fee. Except for new equipment or installation of equip- 
ment, the resident may establish new service at a new address without paying a connection fee. 


History: Laws 2013, ch. 35, § 1 and Laws 2018, ch. identical new sections, The section was set out as enacted 
193, § 1. by Laws. 2018, ch. 193, § 1, See 12-1-8 NMSA 1978, 
Compiler’s notes. — Laws 2013, ch. 35, § 1 and Laws gl 
20138, ch. 193, $ 1, both effective June 14, 2013, enacted 


20-1-9. Onate training center complex; morale, welfare and recreation 
facility; establishment; powers and duties; proceeds; audits. 


A. As used in this section: 
(1). "department" means the department of military affairs; and 
(2) "facilities" means a post exchange, canteen, barber shop, fitness center, snack bar, tran- 
sient housing, billeting operation, laundry or similar facility, the purpose of which is to enhance 
the morale and welfare of military personnel, tes 
B. The department may establish "morale, welfare and recreation facilities" at the Onate train- 
ing center complex in Santa Fe for use by: 
(1) active and reserve component members of the armed forces of the United States; 
(2) persons retired from the armed forces of the United States; and 
(3) state and federal civilian employees assigned to the department. 
C. The facilities shall be established in accordance with rules of the federal departments of the 
army and air force and the national guard governing nonappropriated fund morale, welfare and 
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recreation activities. The department of military affairs shall adopt and promulgate rules to carry. 
out the provisions of this section. 

D. The facilities shall be: 

(1) separate and apart from the state; and 
(2) sélf-sufficiént and shall not receive any speripniaiibize fort the legislature. 

E. The department shall establish a system of bookkeeping and accounting for the proper han- 
dling of money derived from the operation of the facilities. The department shall establish bank 
accounts as necessary for the deposit of revenue from operation of the facilities. Money derived 
from operation of the facilities is not state money and shall not be combainigled with money re- 
céived by the department from state sources. 

F. The department may contract for the ct sade of the facilities: aod Be A of the facilities 
are not state employees for any purpose. 

G." No obligations or contracts of the facilities shall be considered to be obligations or contracts 
of the state. 

H. The department shall require an annual independent aH each year of the facilities' 

operations and may require other audits as necessary. Audits shall be submitted to the state 
auditor and the legislative finance committee within ten days of receipt by the department.’ 

I. Money derived from the operation of the facilities is appropriated to the department for the 
continued operation of the facilities ‘and for the general welfare of members of the New Mexico 
national guard. 


- History: Laws 2007, ch. 84, § 1. bases IV, $ 23, was effective June 15, 2007, 90 days after the 


Effective dates. — Laws 2007, ch.84, contained no ef- adjournment of the legislature, 
fective date provision, but, pursuant. to NM. Const., art, 
Militia 
Sec. ! Sec. 
20-2-1. Definitions and principles. reso axt 20-2-6. Governor; callfor federal,or state service; powers. 
20-2-2,. Militia composition, 20-2-7. Miscellaneous provisions. 
20-2-3. Governor; power to call out militia. 20-2-8, Honorary promotion upon retirement. 


20-2-4. Governor; proclamation of a state of insurrection. 20-2-9 to 20-2-18, » Repealed. 
20-2-5. Fresh Paaasit 7 gijos 


20-2-1. Definitions and Santi glee! 


A., "Militia" means all the military forces of this stata, organized and unorganized, eHbehue 
active or inactive; but excludes the regularly organized police forces of the state or its politaeal 
subdivisions and excludes the civil air patrol division. 

B. "National guard" means the New Mexico army national guard and the New Mexico air na- 
tional guard. The national guard is federally recognized and has a dual state and federal character 
and mission. When used in Chapter 20 NMSA 1978. national guard shall refer to ihe national 
guard of New Mexico unless otherwise stated. 

C. "New Mexico state defense force" means that part of the'militia of the state which is not fed- 
erally recognized. It is exclusively a state entity. Its standing cadre is a component of the organized 
militia; its ranks are filled upon order of the governor from the unorganized militia. When used 
in Chapter 20 NMSA 1978, state defense force shall refer to the New Mexico state defense force. 


History: 1978 Comet § 20-2-1, enacted by Laws 1 ANNOTATIONS 


1987, ch, 318, § 8. 
Repeals and reenactments. — Laws 1987, Chap- Am, Jur. 2d, A.L.R. and C.J.S. references. — 53 Am. 


ter 318 repealed former 20-2-1 NMSA 1978, as enacted by Jur. 2d Military, and Civil Defense §§ 28, 29. 
Laws 1925, ch, 113, § 1, relating to the National Defense. 6 O.J.S, Armed Services § 288; 
Act, and enacted a new section, effective April 10, 1987. 
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20-2-2. Militia composition. 

The militia is composed of the organized and the unorganized militia, f 

A. The organized militia is the national guard and the standing cadre. of the state defense force 
and such parts of the unorganized militia when and as may be activated, enrolled or enlisted into 
the national guard or into the state defense force. 

B. The unorganized militia is comprised of all able- Sraen ral Seen of the state and all 
other able-bodied males who have or shall have declared their intentions to become citizens of the 
United States and are residents of the state who are not less than eighteen or more than forty- 
five years of age, but who shall not be more than sixty-four years of age if they shall have earlier 
served in or retired from the national guard; subject. to the following exceptions; 

(1) persons exempted by the laws of the United States from federal military service; 

(2) persons who are engaged in civilian occupations which are deemed by the governor 
to be of greater public service or necessity than would be their service in the militia if called into. 
active service of the state; 

(3). persons who have received dismissal, a dishonorable discharge,.a bad erage dis- 
charge, an undesirable discharge or a discharge under other than honorable capritions from any 
military component; and,... \ 

(4). persons in active federal military service or male military members subject to federal. 
recall to active military service. 

C. The adjutant general may prescribe plans by regulation for the orderly activating and de- 
tailing of the unorganized militia and its members, to include mission analysis and personnel 
classification. Enrollment or enlistment of members of the unorganized militia may be into the 
national guard, subject to federal criteria, or into the state defense force, as determined by the 
governor. 

D. The governor may authorize the voluntary appointment or voluntary enlistment of female 
citizens of the state into any military occupational specialty or career field of the branches and ser- 
vices of the organized militia that is consistent with current federal department of defense policy 
and while so serving they shall have the same status as male members. 


History: 1978 Comp., § 20-2-2, enacted by Laws Am. Jur. 2d, A.L.R. and C.J.S. references. — 53 Am. 
1987, ch. 318, § 9; 2017, ch, 48, at - Jur, 2d Military, and Civil Defense 8§ 3, 7, 29 et seq., 40, 

Repeals and reenactments, — Laws’ 1987, Chap- 64, 70. 
ter 318 repealed former 20-2-2 NMSA 1978, as enacted by ‘Military service as baais of distridhination as to taxation 
Laws 1925, ch. 118, § 2, and enacted a new section, effec- or licenses, 83 A.L.R. 1231. 
tive April 10, 1987. Selective training and service acts, 129 A.L.R. 1171, 147 

The 2017 amendment, effective June 16, 2017, autho- A.L.R. 1313, 148 A.L.R, 1388, 149 A.L.R. 1457, 150 A.L.R, 
rized women to serve in any position of the organized mili- 1420, 151 A.L.R. 1456, 152 A.L.R. 1452, 153 A.L.R. 1422, 
tia; and in Subsection D, after "female citizens of the state 154 A.L.R. 1448, 155 A.L.R. 1452, 156 A.L.R. 1450, 157 
into", deleted "the noncombat" and added "any military A.L,.R. 1450, 158 A.L.R..1450. 
occupational specialty or career field of the", and after Soldiers' and sailors' relief acts, 130 A.L.R. 774, 147 
"services of the organized militia", added "that is consis- A.L.R. 1366, 148 A.L.R. 1395, 149 A.L.R. 1463, 150 A.L:R. 
tent with current federal department of defense policy". 1428, 151 A.L.R. 1460, 152.A.L.R..1457, 153 A.L.R. 1429, 

154 A,L.R, 1455, 155 ‘A. L.R. 1456, 156 A.L.R. 1455, 157 
ANNOTATIONS ALR. 1454, 158 A.L.R. 1456, 

Legislative intent. — The constitution makers did not ‘ Injury ve damage to person or property as result of 
say that the legislature should organize the militia, but black-out," liability for, 136.A.L.R. 1327, 147 A.L.R, 1442, 
mandated them to provide for the organization of the mi- 148 A.L.R. 1401, 150 A.L.R, 1448, 153 A.L.R. 1433, 154 
litia, and the legislature, by this chapter (Laws 1925, ch. A.L.R. 1459, 155 A.L.R, 1458, 158 A.L.R, 1463. 

113), has declared its legislative policy of establishing a Minors, enlistment or mustering of, 137 A.L.R. 1467, 
militia, State ex rel. Charlton v, French, ig Peele sain 010, | 147 ALR, 1311, 151 A.L.R, 1455, 153 A.L.R. 1420, 155 
44 N.M. 169, 99 P.2d 715. A.L.R. 1451, 157 ALR. 1449, . 

Enlistment generally. — A voluntary eolateeete ls Civil and criminal liability of soldiers, sailors, and mili- 
contractual relationship between the person enlisting and tiamen, 141 A.L.R. 1526. 
the state. It is a contract which, in effect, changes the sta- Validity of governmental requirement of oath of alle- 
tus of the party enlisting. 1955-56 Op. Att'y Gen. No, 55- giance or loyalty, 18 A.L.R.2d 268. 

6315. Construction and effect of soldiers' bonus laws, 22 

When guard part of United States armed forces. A.L.R.d 1134. 

— New Mexico national guard is included as a part of the Privacy, right of privacy of military personnel, 57 
armed forces of the United States only during a period of A.L,R.3d 16, 
federal service. 1959-60 Op. Att'y Gen, No. 59-18. 6 C.J.S. Armed Services § 288 et seq. 
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20-2-3. Governor; power to call out militia. 


A. The governor may, in case of insurrection, invasion, riot or breach of the peace or of immi- 
nent danger thereof or in case of other emergency, order into active service of the state the militia 
or any components oP parts thereof that have not been called into federal service. As used in this 
section, "emergency" includes any man-made or natural disaster causing or threatening wide- 
spread physical or economic harm that i is beyond local control and requiring the resources of the 
state. 

B. The governor may also order any member of the national guard to active state service for a 
period not to exceed a cumulative total of four months within a calendar year for any individual 
member for the following reasons: : 

(1) to protect critical infrastructure in the state from a cybersecurity threat or security 
vulnerability; 

(2) to protect an information system owned or operated by the state from a cybersecurity 
threat or security vulnerability; _ 

(3) to protect information that is stored on, processed by or transiting on an information 
system owned or operated by the state from a cybersecurity threat or security vulnerability; or 

(4) to identify the source of a cybersecurity threat. 

C. A member of the national guard called to active service pursuant to the provisions of Sub- 
section B of this section shall not have any police powers or arrest authority. "Subsection B of Sec- 
tion 20-2-3 NMSA 1978" shall be cited on all orders, vouchers and payroll documents submitted 
for reimbursement pursuant to Section 20-1-6 NMSA 1978 in support of all actions authorized by 
Subsection B of this section. In no case shall an activation ordered pursuant to Subsection B of this 
section be used to incur a debt under Article 9, Section 7 of the constitution of New Mexico. 

D. In case of any breach of the peace, tumult, riot or resistance to process of this state or im- 
minent danger thereof, the sheriff of a county may call for aid from the governor as commander- 
in-chief of the national guard. If it appears to the governor that the power of the county is insuf- 
ficient to enable the sheriff to preserve the:peace and protect the lives and property of the peaceful 
residents of the county or to overcome the resistance to process of this state, the governor shall, on 
application of the sheriff, order out such military force as is necessary. _ 

E.. When any portion of the militia is called out for the purpose of suppressing an unlawful or 
riotous assembly, the commander of the troops shall cooperate with the civil officers to the fullest 
extent consistent with the accomplishment of the object for which the troops:were called. The civil 
officials may express to the.commander of the troops the general or specific objective that the civil 
officials desire to accomplish, but the tactical direction of the troops, the kind and extent of force 
to be used and the particular means to be employed to accomplish the object specified by the civil 
officers shall be left solely to the commander of the troops present on duty. 

F, When any portion of the militia is ordered into active service pursuant to this section in 
case of an emergency, the militia may provide those resources and services necessary to avoid or 
minimize economic or physical harm until a situation becomes stabilized and again under local 
self-support and control, including the provision, on a temporary, emergency basis, for lodging, 
sheltering, health care, food and any transportation or shipping necessary to protect lives or public 
property; or for any other action necessary to protect the public health, safety and welfare. 

G. In the event of the exercise by the governor of the powers under this section, the governor 
shall first utilize the personnel and assets of the national guard and only in their absence or insuf- 
ficiency utilize the personnel and assets of the state defense force. 


History: 1978 Comp., § 20-2-8, enacted by Laws cybersecurity threats, placed limits on the authority ex- 
1987, ch. 318, § 10; 1999, ch. 140, § 3; 2017, ch. 93, § 1. ercised pursuant to such activation, and prohibited the 

Repeals and reenactments. — Laws 1987, Chap- incurrence of debt for such activations; added new Subsec- 
ter 318 repealed former 20-2-3 NMSA 1978, as enacted by tions B and C, and redesignated the succeeding subsec- 
Laws 1948, ch. 29, § 1, relating to the definition of militia, tions accordingly; and in Subsection F, after "health care, 
and enacted a new section, effective April 10, 1987. food", added "and". 

Cross references. — For constitutional power of gov- The 1999 amendment, effective June 18, 1999, added 
ernor to call out militia, see N.M. Const., art. V, § 4. the last sentence in Subsection A, added Subsection D, 

The 2017 amendment, effective April 6, 2017, autho- redesignated former Subsection D as Subsection E and 
rized the activation of the national guard in the case of made minor stylistic changes. 
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ANNOTATIONS 


Generally. — When acting within the power vested in 
him by N:M: Const., art. V, § 4 and this section, the gover- 
nor may order into active service the militia of the state 
and may direct locality of operations. He is made the sole 
judge of the facts that may seem to demand the assistance 
of the military forces of the state. The presumption of 
course is that he will not exercise this power unless it be- 
comes necessary. To his good judgment and sound discre- 
tion, the law has left the final decision as to whether the 
military arm of the state shall be ordered into active ser- 
vice. There is no power in the courts to control or restrain 
his acts. State ex rel, Charlton v. French, 1940-NMSC-010, 
44 N.M. 169, 99 P.2d 715. 


Effects of using militia. — Where the governor of the © ' 


state, seeking to quell insurrection, calls out the militia by 
executive process and puts them in charge, such military 


forces do not act as sheriffs or deputy sheriffs, but their ~ 


power supersedes the civil authorities; the courts may not, 
under writs:of habeas corpus, interfere with their arrests 
made during insurrection. State ex rel. Roberts v. Swope, 
1933-NMSC-097, 38 N.M. 53, 28 P.2d 4. 


Quartering of men and equipment..— Governor 
may expend money to quarter men and equipment of 
national guard, although men and equipment,are not 
engaged in active duty. State ex rel. Charlton v. French, 
1940-NMSC-010, 44 N.M. 169, 99 P.2d 715. 

Converting and quartering of cavalry. — Governor, 
may convert cavalry into a mechanized unit in an emer- 
gency to provide better for the public defense, and may or- 
der armories altered to quarter same. State ex rel. Charl- 
ton v. French, 1940-NMSC-010, 44 N.M. 169, 99 P.2d 715. 

Enlistment generally. — A voluntary enlistment is a 
contractual relationship between the person enlisting and 


‘the state. It is a contract which, in effect, changes the status 


of the party enlisting, 1955-56 Op. Att'y Gen. No. 55-6315, 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 53 Am, 
Jur. 2d Military, and Civil Defense §§ 3, 32. 
Constitutionality of statute providing for payments to 
public officers or employees who enter military service of 
the United States or their dependents, 145 A.L.R, 1156. 
Workmen's compensation: person in military or naval 


‘service, 150 A.L.R.1456. 


6.C.J.S. Armed Services § 295, 


20-2-4. Governor; proclamation of a state of insurrection. 


Whenever any portion of the militia is in active service of the state in ae of civil authority, the 
governor, if in his judgment the maintenance of law and order will thereby be promoted, may by 
proclamation declare a specified area in which the troops are serving to be in a state of insurrec- 


tion and may declare martial law therein. 


History: 1978 Comp., § 20-2-4, enacted by Laws 
1987, ch. 318, § 11. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 318 repealed former 20-2-4 NMSA 1978, as enacted 
by Laws 1925, ch. 113, § 3, relating to the classification of 
militia, and enacted a new section, effective April 10, 1987. 

Cross references. — For constitutional power of gov- 
ernor to call out militia, see N.M. Const., art. V,.$.4, 


ANNOTATIONS 


Declaration conclusive. — The governor need not ° 


set out in his proclamation why martial law ‘is declared 


20-2-5, Fresh pursuit. 


and his eration 3 is conclusive. 1943- i Op. Att'y Gen. 
No. 43-4252. 

Effects of using militia. — Where the governor of the 
state, seeking to quell insurrection, calls out the militia by, 
executive process and puts them in charge, such military 
forces do not act as sheriffs or deputy sheriffs, but their 
power supersedes the civil authorities; the courts may not, 
under writs of habeas corpus, interfere with their arrests 
made during insurrection. State ex rel. Roberts v. Swope, 
1933-NMSC-097, 38 N.M. 53, 28 P.2d 4. 

Am. Jur. 2d, A.L.R. and Cw.S. references: — 53 Am. 
Jur, 2d Militaty, and Civil Defense §§ 3, 32. 


A. Incase the United States is at war or in case of any other emergency declared by the presi- 
dent or the congress of the United States or by the governor or the legislature of this state, any 
organization, unit or detachment of the military forces of this state by direction of the governor 
and upon order of the officer in immediate command thereof may continue in fresh pursuit of 
insurrectionists, saboteurs, perpetrators of felony, enemies or enemy forces beyond the borders of 
this state into another state of the United States until they are apprehended or captured by such 
organization, unit or detachment or until the military or police forces of such other state or the 
forces of the United States have had a reasonable opportunity to take up the pursuit or to appre- 
hend or capture the persons pursued, provided such other state shall have given authority by law 
for such pursuit by such forces of this state. Except as otherwise provided by law, any person who 
shall be apprehended or captured in another state of the United States by any of the forces of this 
state shall without unnecessary delay be surrendered to the military or police forces of the state 
in which he is taken or to the United States, but such surrender shall not constitute a waiver by 
this state of its right to extradite or prosecute such person for any crime committed in this state. 

B, Military forces of other states of the United States may enter this state. Any military forces’ 
of another state of the United States who are in fresh pursuit of insurrectionists, saboteurs, 
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perpetrators of felony, enemies or enemy forces may continue such: pursuit into this state until the 
military or police forces of this state or the forces of the United States have had a reasonable op- 
portunity to take up the’pursuit or to apprehend or capture the persons pursued and the pursuing 
forces may arrest or capture such persons within this state while in fresh pursuit. Any such person 
who shall be captured or arrested by the military forces of such other state while in this state shall 
without unnecessary delay be surrendered to the military or police Acie of this state to be dealt 
with according to law. ° 

C. This section shall not be construed so as to make unlawful any arrest in this state which 
would otherwise be lawful or to repeal or prevent the application of any of the provisions of the 
Uniform Act on Fresh Pursuit [31-2-1 to 31-2-7 NMSA 1978]. 


History: 1978 Comp., § 20-2-5, enacted by Laws by Laws 1925, ch. 118, § 4, relating to proclamation of in- 
1987, ch. 318, § 12. surrection, and enacted a new section, effective April 10, 
Repeals and reenactments. — Laws 1987, Chap- 1987. 
ter 318 repealed former 20-2-5 NMSA 1978, as enacted 


20-2-6. Governor; call for federal or state service; powers. 


A. When the national guard or a part thereof is called or ordered into active federal service 
under the constitution and laws of the United States and the numbers or composition of the na- 
tional guard forces are insufficient to meet such call or order, the governor may order out and 
cause through the adjutant general to be enrolled into the organized militia such persons as may 
be required and expected to reasonably meet the federal call or order. 

B. The governor may order out the organized militia when: — 

(1) the national guard or any significant portion thereof is called or ordered into active fed- 
eral service and the remaining national guard forces are insufficient for the needs of the state; or 

(2) the governor deems it necessary to meet a major disaster, experienced or anticipated. 
The governor is authorized to call into active state service the state defense force or any portion 
thereof as may be necessary for the protection and well being of the state. If the numbers or com- 
position of the state defense force is inadequate to meet the need, the governor may call out and 
cause through the adjutant general to be enrolled from the unorganized militia such persons as 
are required to bring the as det militia up to strength. 


Bisineys 1978. Comp., 5 20-2-6, uu akea ree Laws authorized the governor to call out the organized militia 
1987, ch. 318, § 13; 2021, ch. 55, $8. when the total strength or composition of the national 
Repeals and reenactments. — Laws 1987, Chap- guard is deemed by the governor to be insufficient; and in 
ter 318 repealed former 20-2-6 NMSA 1978, as enacted by Subsection B, Paragraph B(2), after the first occurrence 
Laws 1925, ch. 113, § 5, and enacted a new section, effec- of "the", deleted "total strength or composition of the na- 
tive April 10, 1987. tional guard within the state is deemed by the governor to 


The 2021 amendment, effective June 18, 2021, au- be insufficient" and added "governor deems it necessary". 
thorized the governor to order out the organized militia, 


which may be formed when the numbers or composition ANNOTATIONS 
of the national guard forces are insufficient, when the gov- Am. Jur. 2d, A.L.R. and C.J.S. references. ~— 6 OJS, 
ernor deems it necessary, and removed a provision that Armed Services § 295. 


20-2-7. Miscellaneous provisions. 


A. The composition, uniform, equipment and location of all units of the militia shall be pre- 
scribed by the governor consistent with the laws and regulations of the United States. 

B, The designation of organizations of the national guard shall not be given to any new organi- 
zation during their absence from the state. 


History: 1978 Comp., § 20-2-7, enacted by Laws ANNOTATIONS 


1987, ch. 318, § 14. 
Repeals and reenseimiente o Care te7 Chap4 ves Jur, 2d, A.L.R. and C.J.S, references. — 6 C.J.S. 


ter 318 repealed former 20-2-7 NMSA 1978, as enacted by aR, DOL vice @ Soo LU Bod, 
Laws 1925, ch, 113, § 6, relating to oaths, and enacted a — 
new section, effective April 10, 1987. 


391 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


20-2-8 MILITARY AFFAIRS | 20-3-2 


20-2-8. Honorary promotion upon retirement. 


Members of the organized militia may be promoted by the governor to the next higher grade on 
the occasion of their retirement from service under the following conditions: 

A. that the member has honorably served either a total of thirty years in the federal military 
or organized. militia combined or a minimum of twenty years in the organized. militia, provided 
that no period of less than ten years in the state defense force shall be credited toward either of 


these requirements; and 


B.. that the honorary promotion be requested by the Hicabar and be favorably recommended 


by the adjutant general. 


History: 1978 Comp., § 20-2-8, enacted by. Laws 
1987, ch. 318, § 15. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 318 repealed former 20-2-8 NMSA 1978, as enacted by 


20-2-9 to 20-2-18. Repealed. 


Repeals. — Laws 1987, ch. 318, § 98A repealed 20- 


2-9 to 20-2-18 NMSA 1978, as enacted by Laws 1925, ch. 
118, §§ 8 to 20, relating to assignment of county quotas, 


Laws 1925, ch. 113, § 7, relating to enrolling officers, and 
enacted a new section, effective April 10, 1987. 


appointment of officers, draft, reports, call-up for federal 
service, process and service, and composition and location 
of units, effective April 10, 1987. 


ARTICLE 3 
Department of Military Affairs © 


Sec, 

20-3-1. Department of military affairs [created]. 

20-8-2. Department structure; eer of adjutant 
general. 


Sec. 
20-3-3 to 20-3-10. Repealed. 


20-3-1. Department of military affairs [created]. 


There is created the "department of military affairs" which shall act on behalf of the governor 
to exercise organizational, operational and administrative command and control of the military 
forces of the state and to direct and coordinate the functions, efforts and activities of the civil air 


patrol division for the well being of the state. 


History: 1978 Comp., § 20-3-1, enacted by 
Laws 1987, ch. 318, § 16; 1989, ch. 204, § 20; 1989, 
ch. 337, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 318 repealed former 20-3-1 NMSA 1978, as enacted 
by Laws 1925, ch. 113, § 21, relating to the commander-in- 
chief, and enacted a new section, effective April 10, 1987. 


Cross references. — For the Military Affairs Act, see 
9-9-1 NMSA 1978 et. seq. 

The 1989 amendment, effective June 16, 1989, de- 
leted "civil emergency preparedness division and the” pre- 
ceding "civil air patrol division". 

Laws 1989, ch. 204, § 20, effective July 1, 1989, and Laws 
1989, ch. 337, § 1, effective June 16, 1989, enacted identi- 
cal amendments to this section. The section was set out as 
amended by Laws 1989, ch, 337, § 1. See 12-1-8 NMSA 1978. 


20-3-2. Department structure; authority of adjutant general. 


A. The department of military affairs consists of: 


(1) the office of the adjutant general; 


(2) three subordinate military divisions: 
(a) the army national guard division; 


(b) the air national guard division; and 
(c) the state defense force division; and 


(3) five subordinate civil divisions: 
(a) the selective service office; 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


20-3-2 DEPARTMENT OF MILITARY AFFAIRS 20-3-2 


(b) the state armory board; 

(c) the civil air patrol division; 

(d) the state programs Seveaaes and 

(e) | the United States property and fiscal office and such other agencies, administra- 
tive staffs and clerical staffs necessary for departmental operation that the adjutant general may 
by regulation prescribe. 

B. The adjutant general is the military chief of staff to the governor and i is the head of the de- 
partment of military affairs. 

C. The adjutant general shall prescribe policies, rules and procedures for the orderly function- 
ing of the department of military affairs, which may include subordinate organizational structures 
and lines of authority. 

D. The adjutant general may employ such administrative, technical, clerical and other person- 
nel as the adjutant general deems necessary and may fix the compensation of exempt personnel 
subject to the concurrence of the department of finance and administration. 

E. The adjutant general may make expenditures from appropriations or from other funds 
available to the adjutant general for all purposes within Chapter 20 NMSA 1978. 

F. The adjutant general is authorized to accept through the United States property and fiscal 
officer such equipment, supplies, arms, facilities and personnel support funding as may be autho- 
rized and appropriated by federal law. 

G. The adjutant general shall be furnished suitable buildings, facilities, supplies and equip- 
ment for conducting the business of the department of military affairs to include the proper stor- 
age, repair and issuance of military property. 

H. The adjutant general may appoint as assistant adjutants general one officer from each of 
the three military divisions in the department of military affairs. The officers appointed shall 
hold the rank of brigadier general during such appointment. The qualifications of each person 
so. appointed shall meet the specific standards required for such appointment within Chapter 20 
NMSA 1978. and any applicable federal standards or requirements. Once appointed; the assistant 
adjutants general shall serve at the pleasure of the adjutant general; their performance will be re- 
viewed annually, in January, by the adjutant general; and if relieved, an assistant adjutant general 
shall revert to the rank: previously held or to such higher rank to which promoted: and federally 
recognized while serving as assistant adjutant general. The adjutant general may designate one 
federally recognized assistant adjutant general as deputy adjutant general. The deputy adjutant 
general shall serve on full-time active status for the state. In the incapacity or absence from the 
state of the adjutant general, the deputy adjutant general shall act in the adjutant general's stead. 
In the incapacity or absence from the state of both the adjutant general and the deputy adjutant 
general, the governor may call any assistant adjutant general to active service for the'state. The 
assistant adjutants general shall perform all duties that may be required of them by the adjutant 
general. The adjutant general may delegate in writing to any of the assistant adjutants general 
such authorities and responsibilities as the adjutant general deems appropriate, consistent with 
the constitutions, laws and regulations of the state ‘and of the United States. Assistant adjutants 
general, when on active status for the state, shall receive the same pay and allowances as are pre- 
scribed by federal law and regulations for members. of the active military in the grade of brigadier 
general, unless a different'rate of pay and allowances are specified in a general appropriation act 
of the New Mexico legislature. 

I. The adjutant general shall appoint individuals to serve as’ directors of the five subbtiinate 
civil divisions, except as stated in Section 20-9-1 NMSA 1978: The qualifications of each person 
so appointed shall meet the specific standards required for such appointment within Chapter 20 
NMSA 1978 and any applicable federal standards or requirements. 

J. There shall be allowed to the adjutant general a contingent and entertainment fund of two 
thousand five hundred dollars ($2,500) annually, plus such additional oe for carrying 
out the oobi of the office as the legislature shal} geen proper. 


History: 1978 Fosse: § 20-3-2, enacted by Laws Repeals and reenactments, '— Laws 1987, Chap- 
1987, ch. 318, § 17; 2018, ch. 6, § 2; 2021, ch. 55, § 4. ter 318 repealed former 20-3-2 NMSA 1978, as enacted by 
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Laws 1961, ch. 198, § 3, relating to staff officers and aides- 
de-camp, and enacted a new section, effective April 10, 
1987. 

The 2021 amendment, effective June 18, 2021, re- 
vised the composition of the department of military, af- 


fairs; in Subsection A, deleted, former Paragraph A(3),_ 


which stated "one subordinate civil division, the civil air 
patrol division", and redesignated former Paragraph A(4) 
as Paragraph A(8), in Paragraph A(3), changed "four" to 
"five", and after "subordinate", deleted "support agen- 
cies" and added "civil divisions", added a new Subpara- 
graph A(3)(c) and redesignated ‘former Subparagraphs 
A(8)(c) and A(8)(d) as Subparagraphs A(3)(d) and A(3) 
(e), respectively, and in Subparagraph A(3)(d), after "state 
programs", deleted "office" and added "division"; and in 
Subsection I, after "directors of the", deleted "one civil 


20-3-3 to 20-3-10. Repealed. 


Repeals. — Laws 1987, ch. 318, § 98A repealed 20-3-3 
to 20-38-10 NMSA 1978, as enacted by Laws 1925, ch, 1138, 
§§ 18, 23, 25, 26, 38 and Laws 1961, ch. 198, §§ 7 and 8, 


division and as head of each of the four support agencies" 
and added "five subordinate civil divisions". 

The 2018 amendment, effective July 1, 2018, removed 
the position of vice-deputy adjutant general, authorized 
the governor to call any assistant adjutant general to 
active service for the state, changed. "he" and "him" to 
"the adjutant general" throughout, and made technical 
revisions; at the end of Paragraph A(3), added "and"; in 
Subsection H, after the first occurrence of "deputy adju- 
tant general", deleted "and another federally recognized 
assistant adjutant general as vice-deputy adjutant gen- 
eral", and after "the governor may call", deleted "the vice- 
deputy" and added "any assistant"; and in Subsection J, 
after "entertainment fund of", deleted "twenty-five hun- 
dred dollars ($2,500)" and added "two thousand five hun- 
dred dollars ($2,500)". 


relating to salaries, officers, promotions, retirement and 
call to active duty, effective April 10, 1987. 


ARTICLE 4 


National Guard 


Sec. 

20-4-1, Standards for appointment, promotion, termi- 
nation. 

20-4-2: Administration of oaths. 

20-4-3, Pay and allowances. 

20-4-4. Members not liable for acts in performance of 
duty. 

20-4-5. Workmen's compensation. 

20-4-6, Discrimination prohibited; penalty. 

20-4-7. Military leave for national guard and reserves. 

20-4-7.1. Servicemembers Civil Relief Act benefits; Uni- 
formed Services Employment and Reem- 
ployment Rights Act; federal or r state active 
duty. 


20-4-7.2. Legislative findings and purpose. 

Sec. 

20-4-7.3. Service members life insurance reimburse- 
ment fund created; purpose; appropriation, 

20-4-8, Exemptions; jury duty and civil process; equip- 


ment. 

20-4-9. Members of the national guard, state hiring pref- 
erence. 

20-4-10. Members of the national guard considered state 
employees. 


20-4-11. Survivors' benefit; tuition payment. 
20-4-12. Repealed. 

20-4-13. National guard scholarship fund. 
20-4-14. Resident tuition. 


20-4-1. Standards for appointment, sboiiotitn,; termination. 


A... The: standards for commissioning, warranting, enlisting; for promotion and defintinn in 
grade or rank; and for assignment, transfer, discharge and retirement of members of the national 
guard shall be established by regulations promulgated by the adjutant general. Such regulations: 
shall substantially conform these requirements to the laws and je of the: United States 
relating to the national guard of the United States. 

B. The regulations concerning discharge shall include a provision that a commissioned or 
warrant officer can be discharged only: 

(1). upon removal of federal recognition by the national guard bureau; 

(2) upon transfer by Regiatt of the officer to another military reserve component of the 
United States; . 

(3) upon resignation duly accepted by the governor; 

(4) for absence without leave for more than ninety days; 

(5) . upon recommendation of.a federal recognition board or other state offigidntes board 
approved by the governor; or 

(6) after a court-martial imposing a : sentence of dismissal, if the renter he of dismissal i is 
approved by the governor. 

C. Discharge certificates shall reflect the character of the member's service. They shall conform 
as closely as practicable to discharge certificates of the United States military forces. 
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History: 1978 Comp., § 20-4-1, enacted by Laws ANNOTATIONS 
1987, ch. 318, § 18. 

Repeals and reenactments. — Laws 1987, Chap- Am. Jur. 2d, A.L.R. and C.J.S. references. ae What 
ter 318 repealed former 20-4-1 NMSA 1978, as Bhatted circumstances constitute laches barring federal judicial 
by Laws 1961, ch. 198, § 11, relating to accountability fois review of allegedly wrongful discharge from military ser- 
money and property, and enacted a new section, effective. Vice, 100 A.L.R. Fed. 821. 


April 10, 1987. 


20-4-2. Administration of oaths. 


All commissioned and warrant officers of the national guard and of the active and reserve military 
forces of the United States are hereby authorized and empowered to administer oaths and affirma- 
tions when directed by proper authority in all matters pertaining to and concerning the national 
guard, including the administration of oaths and affirmations in the enlistment of soldiers therefor. 


History: 1978 Comp., § 20-4-2, enacted by Laws ANNOTATIONS 
1987, ch. 318, § 19. 

Repeals and reenactments. — Laws 1987, Chap- Am, Jur. 2d, A.L.R. and C.J.S. references. — 53 Am. 
ter 318 repealed former 20-4-2 NMSA 1978, as enacted _ dur. 2d Military, and Civil Defense § 7. 
by Laws 1961, ch. 198, § 12, relating to organization Validity of governmental requirement of oath of alle- 
funds, and enacted a new section, effective April-10,°» . 64ance or loyalty, 18 A.L.R.2d 268. 
1987. ate 6 C.J.S, Armed Services § 290. 


20-4-3. Pay and allowances. 


A. Members of the national guard, when on state-ordered duty for any period, shall receive the 
same basic pay and allowances as are prescribed by federal laws and regulations for members of 
the national guard on active federal service of like grade and length of service. Notwithstanding 
the provisions of this subsection, enlisted members of the national guard in the pay grades of E1 
through E5, when on state-ordered duty for any period, shall receive not less than the minimum 
daily rate of pay received by a pay grade of E6 on active military service in the armed forces of the 
United States. 

B. Members of the national guard who are on full-time active status for the state as adjutant 
general or as members of his staff may enter upon periods of active duty for training in the armed 
forces of the United States without loss of state pay, seniority or other employment benefits, when 
such active duty for training has been approved by the governor as commander-in-chief. 


History: 1978 Comp., § 20-4-3, enacted by Laws consideration of preparedness as well as execution, and 


1987, ch. 318, § 20; 2001, ch. 268, § 1; 2001, ch. 271, § 1. the governor may authorize money to equip and quar- 
The 2001 amendment, effective July 1, 2001, inserted ter the national guard. State ex rel. Charlton v. French, 
the last sentence of Subsection A. 1940-NMSC-010, 44 N.M. 169, 99 P.2d 715. 
Laws 2001, ch 268, § 1 and Laws 2001, ch. 271, § 1, both - Am. Jur. 2d, A. L.R. and C.J.S. references, — 53 Am. 
effective July 1, 2001, enacted identical amendments. to Jur, 2d Military, and Civil Defense § 169 et seq. 
this section. The section was set out as amended by Laws Constitutionality of statute providing for payments to 
2001, ch. 271, § 1. See 12-1-8 NMSA 1978. public officers or employees who enter military service of 


the United States or their dependents, 145 A.L.R. 1156, 
Workmen's compensation: person in military or naval 
service, 150 A.L.R. 1456. 
6 C.J.S. Armed Services § 293. 


ANN OTATIONS 


Scope of state's power for public defense. — The 
state's power to provide for the public defense embraces 


20-4-4. Members not liable for acts in performance of duty. 


Whenever a member of the national guard is on state-ordered active duty or while on other state 
duty reasonably requested by competent military authority, he shall not incur personal civil li- 
ability for acts performed in the line of the duty, and the state shall defend and indemnify against 
any such claims as are brought, and the state shall be substituted as a party defendant for the 
member. 


History: 1978 Comp., § 20-4-4, enacted by Laws 
1987, ch. 318, § 21. 
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20-4-5. Workmen's compensation. 


Whenever a member of the national guard i is on state-ordered duty or while on ati state duty 
reasonably requested by competent military authority or while traveling directly to or from said 
duty, he is a workman under the Workmen's Compensation Act andthe department’ of military 
affairs is his employer. The average weekly wage of a member of the national guard shall be com- 
puted as seven times the daily pay and allowances and the value of rations and quarters supplied 
him while on state duty. ) | 7 


History: 1978 Comp., § 20-4-5, enacted by Laws ‘ANNOTATIONS 

TAB TuGh. S188 AAaac1 ‘Am. J ALR. and C fe 63 Ain. 
Compiler's notes. — Fae 1987, ch. 235, § 1 amended ur, 2d, A.L.R. and C.J.8, references. — 

52-1-1 NMSA 1978, formerly the short title of the Work- Jur, 2d Military, and Civil Defense § 169 et'seq.' 

men's ‘Compensation Act, to read: “Chapter 52, Article Workmen's compensation: person in military, PF, naval 


1 NMSA 1978 shall be known and may be cited as the service, 150 A.L.R. 1456. 


'Workers' Compensation Act". . 6 CJS, Armed Services 8 298. es et 


20-4-6, Discrimination prohibited; penalty. avs 7 be aft bale ce if 


No employer or agent thereof shall refuse to hire or penalize or discharge from employment 
any person because of membership in the national guard or prevent the member from performing 
any military service he may be called upon to perform by proper ears Mere violation of 
this section shall be a misdemeanor. Tu 


History: 1978 Comp., § 20-4-6, enacted rey Laws ANNOTATIONS 
Cross "references. — For penalty provision, see 20- Am, Jur, 2d, A.L.R. and C.J.S. references. — Validity 
i1- 6 NMSA 1978. and construction of state statutes requiring employers to 


compensate employees for absences occasioned. by military: 
service, 8 A.L.R.4th 704. 


20-4-7. Military leave for national guard and reserves. 


All state, county, municipal, school district and other public employees:who are members of 
organized units of the army or air national guard or army, air force, navy, marine or coast guard) 
reserves shall be given not to exceed fifteen working days' military leave with pay per federal fis- 
cal year when they are ordered to duty for training, such leave to be in addition to other leave or 
vacation time with pay to which such employees are otherwise entitled.The governor'may grant 
any member of the national guard or reserves who is a state employee additional military leave 
with pay in excess of that allowed above, not to exceed fifteen working days per federal fiscal year, 
for periods of active duty for training when he deems that such training will benefit the state by 
enabling that employee to better perform the duties required in his‘state occupation. 


History: 1978 Comp., § 20-4-7, enacted hy Laws military leave provided in this section, 1953-54 Op. Att'y 


1987, ch. 318, § 24. Gen, No. 53-5762. 

Temporary provisions. — Laws 1992, ch. 7, §§ 1 and Effect on employees of conservancy district. — 
2, effective May 20, 1992, recognized the service of school Employees of a conservancy district are entitled to up 
district employees called to active duty by the New Mexico to 15 days military leave and pay each year, 1959-60 Op. 
national guard or the United States armed forces reserves Att'y Gen. No. 59-54. 
to serve in the Persian Gulf War and provided for employ- On permanent employees. — Regardless of the du- 
ment compensation for those who served. ration of employment, permanent employees are entitled 

ANNOTATIONS | pees sat leave with pay. 1959-60 OF reg Gen, 

Legislative objective. — The legislative objective in en- No restriction is placed upon the time of service 
acting this section was to insure that public employees who rendered by permanent employees before this leave ac- 
were members of organized military reserve units should erues. 1959-60 Op. Att'y Gen. No. 60-196. 
not be deprived of thé annual leave to which they were oth- Temporary employees not eligible. — A temporary 
erwise entitled, by reason of their absence under orders on employee of the state is not entitled to military training 
military training. 1957-58 Op. Att'y Gen, No. 58-173. leave provided by statute. 1957-58 Op, Att'y Gen. No. 58-173. 

Employee members of organized units eligible. Pay entitled to. — A permanent employee is entitled 
— All state, county and municipal employees who are to pay for his active military duty im addition to that for 


members of organized units are eligible for the additional his vacation. 1959-60 Op. Att'y Gen. No. 60-196. 
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Full salary required. — This section requires that regularly draws from the military unit. 1953-54 Op. Att'y 
the governmental unit pay the full salary to the employee Gen. No, 53-5762. 
regardless of the amount of money drawn by him while Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
on active military duty. Thus, it would be illegal for a gov- ity and construction of state statutes requiring employers 
ernmental unit to pay an employee only the difference be- to compensate employees for absences occasioned by mili- 


tween his military pay and the top limits of pay which he tary service, 8 A.L.R.4th 704. 


20-4-7.1. Servicemembers Civil Relief Act benefits; Uniformed Services 
Employment and Reemployment Rights Act; federal or state 
active duty. _ 


A. The rights,’ benefits and protections af the federal Getwemtabiens Civil Relief Act shall 
apply to a member of the national guard of this state or any other state or territory of the United 
States ordered to state active duty for’a period of thirty or more consecutive state duty days or to 
any federally funded ‘duty performed in an operational role for homeland security in accordance 
with 32 U.S.C. 502. The federally funded duty is in addition to and' different from any federally 
funded unit training, assembly or drill’pursuant to Section 20-4-7 NMSA 1978.’ 

B. The rights, benefits and protections of the federal Uniformed Services Employment and Re- 
employment Rights Act of 1994 shall apply to a member of the national guard of this state or any 
other state or territory of the Waited States gadered to.federal or state active anty 


History: Laws 2004, ch. 37, $1; 2017, ch. 26, §1. immunity from bringing a suit against the state under the 
Cross references. — For the federal Servicemembers federal Uniformed Services Employment and Reemploy- 
Civil Relief Act, see 50 U.S.C, App. §571. ment Rights Act, because in enacting 20-4-7.1(B) NMSA 
For the federal Uniformed Services Employment and 1978, the legislature guaranteed both the substantive 
Reemployment Rights Act, see 38 U.S.C.S. § 4801 et seq. __ antidiscrimination right and the right of action against a 
The 2017 amendment, effective July 1, 2017, extended = —s state employer to members of the national guard ordered 
the benefits of both the Servicemembers Civil Relief Act to federal or state active duty. for a period of thirty or more 
and the Uniformed Services Employment and Reemploy- consecutive days, and in so doing, waived New Mexico’s 
ment Rights Act to members of the national guard inthis. |§ immunity to suit. Ramirez v, CYFD, 2016-NMSC-016, 
state or any other state or territory of the United States, ~ revg 2014-NMCA-057, 326 P.3d 474. 

and removed the requirement of thirty or more consecu-’ Sovereign immunity barred USERRA. claim 
tive days of service to qualify for the Uniformed Services... against the state. — Article I, Section 8, Clause 11 of 
Employment and Reemployment Rights Act, and changed the United States Constitution, known as the War Powers 
"Servicemember’s" to "Servicemembers"; in Subsections A =~ Clause, does not authorize Congress to subject the state 
and B, added "of this: state or any other state or territory to private suits for damages in state courts pursuant to 
of the United States"; and in Subsection B, after "state ac- the Uniformed Services Employment and Reemployment 
tive duty", deleted “for a period of thirty or more. consecu- Rights Act, 38 U.S.C. §§ 4301 to 4335, absent the state’s 
tive days". ~ consent and the legislature has not ‘waived the state’s 
iPS tie constitutional immunity to private USERRA suits for 
_ ANN OTATIONS damages. Ramirez v. State ex rel. CYFD, 2014-NMCA-057, 

“The New Mexico legislature has ataived sover- rev'd by 2016-NMSC-016, 
eign immunity with respect to federal USERRA Where plaintiff, who was a member of the New Mexico 
claims against the state. — The legislature may waive national guard, was employed by the depar tment; plaintiff 
New Mexico’s immunity to federal causes of action that was deployed to Iraq; upon plaintiff's return from active 
congress creates through the exercise of its Article I pow- duty, plaintiff was reemployed by the department in plain- 
ers, By enacting 20-4-7,1 NMSA. 1978, the legislature tiffs previous position; plaintiff's working relations with 


plaintiff's supervisors deteriorated and plaintiff’s employ- 


I mbi 1 its inte ki 
Se re eer ee eet ene ment was terminated; and filed-a’' suit under Uniformed 


state entities amenable to suits asserting claims under ‘ : 
the federal Uniformed Services Employment and, Reem- ., , . Services Employment and Reemployment Rights Act, 38 
ployment Rights Act in state courts. Ramirez v. CYFD, US.C. $§ 4801 to 4335; alleging that the department dis- 


2016-NMSC-016, rev’g 2014-NMCA-057, 326 P.3d 474, criminated against plaintiff and terminated plaintiff be- 
Where plaintiff wad temiinated from i Beate agency causé of plaintiff's military service, plaintiff's claim was 


ign immuni j . State ex 
after resuming employment with the state agency fol- barred by state sovereign immunity. Ramirez v. 
lowing a deployment to Iraq with the New Mexico na- rel. CYFD, 2014-NMCA-057, rev'd by eon epee 


tional guard, plaintiff was not barred by state sovereign 


20-4-7.2. Legislative findings and PREEDORE 


A. The legislature finds that: 
~ (1) the national guard. has a proud tradition of military service with thousands of New 
Mexicans having answered the call of the nation and served in the national guard; 
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20-4-7.3 MILITARY AFFAIRS ©) 20-4-8 
(2) there have been instances in which the dependents of members of the national guard 
have been left without adequate financial resources when a national guard member has been 
killed while on active duty; 

(8) members of the national guard are now wale asked to serve extended peeda of active 
duty in combat areas; 

(4) members of the national guard are eligible for life insurance policies up to the maxi- 
mum amount allowable through the federal servicemembers' group life insurance program; and 

(5). members of the national guard provide New. Mexico and its citizens valuable benefits 
through their service inside this state and through their recently extended periods of active duty 
in combat areas outside of New Mexico, and in exchange for these extended periods of active duty 
they should receive assistance with their premiums for the federal servicemembers' group life 
insurance program. 

B. The purpose of creating and funding the: service members! life insurance reimbursement 
fund is to provide a benefit to members of the national guard in exchange for and in recognition of 
their assumption of extended periods of active duty in combat areas, in addition to their increased 
contributions to the safety and welfare of the citizens of the state of New Mexico. 


History: Laws 2005, ch, 2, § 1; 2015, ch. 149, § 1. 
The 2015 amendment, effective ‘April 10, 2015, made 


members of the New Mexico national guard eligible for’ 


life insurance policies "for up to the maximum amount 
allowable" through. the federal servicemembers’ group 


"insurance policies", deleted "that are currently limited" 


and added "up", and after "to", deleted "two hundred fifty 
thousand dollars ($250,000)" and added "the maximum 
amount allowable". 


Applicability. — Laws 2005, ch. 2, § 4 made the provi- 
sions of Laws 2005, ch. 2, § 1 applicable to premiums paid 
on or after February 2, 2005. 


life insurance program; deleted "New. Mexico" through- 
out the section; and in Subsection A, Paragraph (4), after 


20-4-7.3. Service members' life insurance reimbursement fund created; 
purpose; appropriation. 


A. The "service members’ life insurance reimbursement fund" is created as a nonreverting 
fund in.the state treasury. The fund shall consist of legislative appropriations to the fund; gifts, 
grants, donations and bequests to the fund; and income from investment of the fund. Expenditures 
from the fund shall be made on warrants drawn by the secretary of finance and administration 
signed by the adjutant general of the department of military affairs or the adjutant general's au- 
thorized representative. 

-B. The fund shall be administered by the department of military affairs, and money in the fund 
is appropriated to the department of military affairs for the purpose of reimbursing eligible mem- 
bers of the New Mexico national guard for premiums paid for benefits under the servicemembers' 
group life insurance program pursuant to 38 U.S.C. Section 1965 et seq., as amended. 

C. The department of military affairs shall adopt rules necessary to determine eligibility for 
reimbursement from the service members' life insurance reimbursement fund and to implement a 
reimbursement program. 

D.. Nothing in this section .is intended to alter, amend or change the eligibility or applicability 
of the servicemembers' group life insurance program pursuant to 38 U.S.C. Section 1965 et seq., as 
amended, or any rights, responsibilities or benefits thereunder. 


Applicability. — Laws 2005, ch. 2, § 4 made the provi- 
sions of Laws 2005, ch. 2, § 2 applicable ti to premiums paid 
on or after February 2, 2005. 


History: Laws 2005, ch. 2, § 2; 2007, ch. 197, § 1. 

The 2007 amendment, effective June 15, 2007, made 
the service members’ life insurance reimbursement fund a 
nonreverting fund. 


20-4-8. Exemptions; jury duty and civil process; equipment. 


A. Members of the national guard shall not be subject to misdemeanor arrest, jury duty or to 
other civil process while going to, remaining at or returning from any place at which the member 
is required to perform military duty. This exemption shall not preclude the proper issuance of 
traffic citations, or temporary delays which do not materially impede the timely performance of 
military duty, or arrest for driving while intoxicated. 
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20-4-9 NATIONAL GUARD 20-4-13 


B. Uniforms, arms and equipment’required by law or regulations to be owned by members of 
the national guard and all uniforms, arms, equipment or other property of the state or the United 
States issued to members of the national guard shall be exempt from all suits, distresses, execu- 
tions or sales for debt or payment of taxes. 


History: 1978 Comp., § 20-4-8, enacted by Laws: Public policy as grounds for exemptions from service of 
1987, ch. 318,§ 25. process, 85 A,L.R. 1340, 94 A.L.R. 1475. 
Exemption of members of armed forces from service of 
ANNOTATIONS civil process, 137 A.L.R. 1372, 149 A.L.R. 1455, 150 A.L:R. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 1419, 151 A.L.R. 1454, 153 A. L.R, 1419, 156 A L.R. 1449, 
Am. Jur, 2d Military, and Civil Defense § 377 et seq. 158 A. L.R, 1450, ; 


‘6 C.J.S. Armed Services § 293. 


20-4-9. Members of the national guard, state hiring preference. 


While serving in the national guard, applicants for state employment shall be awarded veterans' 
preference status and points to the same extent as discharged veterans of federal military service. 


History: 1978 Comp., § 20-4-9, enacted by Laws 
1987, ch. 318, § 26. 
20-4-10. Members of the national guard considered state employees. 


Members of the national guard shall be considered to be state employees for the purpose of eli- 
gibility to purchase and participate in group insurance coverages afforded other state employees. 


History: 1978 Comp., § 20-4-10, enacted by Laws 
1987, ch. 318, § 27. 


20-4-11. Survivors' benefit; tuition payment, | 


_The surviving spouse and all surviving minor children of.a member of the national guard who 
dies in line of duty while serving on state military status shall be provided free tuition up to one 
baccalaureate degree or similar vocational certification at. any state-sponsored university, college 
or institute of learning. 


History: 1978 Comp., § 20-4-11, enacted by Laws 
1987, ch. 318, § 28. 


20-4-12. Repealed. 


Repeals. — Laws 2021,.ch. 55, § 12 repealed 20-4-12 guard and reserves, effective June 18, 2021. For provisions 
NMSA 1978, as enacted by Laws 1987, ch. 318, § 29, re- of former paleny see the 2020 NMSA 1978 on NMOne 
lating to military last will and‘ testament for national Source.com: 


20-4-13. National guard scholarship fund. 


tit 


The adjutant general shall maintain and administer a scholarship fund for the benefit of en- 
listed members of the national guard who have demonstrated potential to become commissioned 
officers. The fund shall consist of such money and assets as the legislature shall appropriate and 
as shall be donated from private sources. No less than half of the annual expenditures of the fund 
shall be for the benefit of national guard enlisted members enrolled in a commissioning program 
at the New Mexico Military Institute and the remainder in such programs at other educational 
institutions within the state. F 
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20-4-14 MILITARY AFFAIRS 20-5-1 


History: 1978 Comp., § 20-4-18, enacted. by Laws Cross references. — For the New Mexico military in- 
1987, ch. 318, § 30. stitute, see 21-12-1 NMSA 1978 et seq. 


20-4-14. Resident tuition. 


An active member of the national guard and the member's spouse and children shall be deemed 
in-state residents for purposes of determining tuition and fees at all state insiatulapns of higher 
learning. 


History: 1978 Comp., § 20-4-14, enacted by Laws The 2005 amendment, effective June 17, 2005, pro- 


1987, ch. 318, § 31; 2005, ch. 168, § 2. vided that the spouse and children of a member of the na- 
Cross references. — For resident tuition of members tional guard shall be deemed in-state residents. 


of armed forces, see 21-4-4.5 NMSA 1978, 
ARTICLE 5 


State Defense Force 


Sec. Sec. 
20-5-1. New Mexico state defense force established; not 20-5-9. Arms and equipment; facilities, 
in federal service; definitions. 20-5-10. Training. 
20-5-2. Regulations. 20-5-11. Members not liable for acts in performance of 
20-5-3. Composition; enlistment; er Coment, duty. 
20-5-4. Administration of oaths. , 20-5-12. Repealed. 
20-5-5. Standing cadre; composition of units. 20-5-13, Discrimination prohibited; penalty. 
20-5-6. Uniform; rank precedence and command. 20-5-14. Military leave. 
20-5-7, Discipline. 20-5-15. Exemptions; process; uniforms and equipment. 
20-5-8. Discharge; dismissal. 20-5-16. State defense force; workers' compensation, 


20-5-1. New Mexico state defense force established; noti in federal 
service; definitions. 


A. The "New Mexico state defense force" is established as an element of the militia in the 
department of military affairs. The members and organizations of the former New Mexico state 
guard are transferred to the New Mexico state defense force on April 10, 1987. 

B. Nothing in Chapter 20 NMSA 1978 shall be construed as authorizing the New Mexico state 
defense force or any part thereof to be called, ordered or in any manner drafted by federal authori- 
ties into the military service of the United States, but no person by reason of the person's enlist- 
ment or appointment in the state defense force shall be exempted from military service under any 
law of the United States. 

C. The following definitions apply to the duty statuses under which members of the state de- 
fense force serve: 

(1) “militia duty" means the performance of actual military service for the state in time of 
need when called by the governor or adjutant general following mobilization of the national guard. 
It may be performed by the standing cadre of the state defense force at any time so ordered upon 
mobilization of the national guard. It may be performed by the unorganized militia following its 
call by the governor pursuant to Subsection B of Section 20-2-6 NMSA 1978, in which case it shall 
include the post-call training of the New Mexico state defense force pursuant thereto; and 

(2), "cadre duty" means. the normal service and training performed by the standing cadre 
of the state defense force in anticipation and support of militia duty, including organization, ad- 
ministration and other pre-call matters. 


History: 1978 Comp., § 20-5-1, enacted by Laws by Laws 1925, ch. 118, § 53, relating to exemption from 
1987, ch. 318, § 32; 2021, ch. 55, § B. : arrest, and enacted a new section, effective April 10, 1987. 
Repeals and reenactments. — Laws 1987, Chap- The 2021 amendment, effective June 18, 2021, in Sub- 
ter 318 repealed former 20-5-1 NMSA 1978, as enacted section A, after "defense force on", changed "the effective 


date of this act" to "April 10, 1987". 
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20-5-2 STATE DEFENSE FORCE 20-5-4 


ANNOTATIONS 6 C.J.S, Armed Services § 288.et seq. 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 53 Am. 
Jur. 2d Military, and Civil Defense §§ 3, 7, 29 et seq., 40, 
64, 70. 


20-5-2. Regulations. 


The adjutant general shall prescribe regulations governing the recruiting, organization, admin- 
istration, equipment, facilities, training and discipline of the state defense force. Such regulations 
shall, to the extent practicable, conform to regulations governing the army national guard and 
shall be consistent with federal law and regulations pertaining to state defense forces. 


History: 1978 Comp., § 20-5-2, enacted by Laws by Laws 1925, ch. 113, § 55, relating to exemption from 
1987, ch. 318, § 33. execution, and enacted a new section, effective April 10, 
Repeals and reenactments. — Laws 1987, Chap- 1987. 


ter 318 repealed former 20-5-2 NMSA 1978, as enacted 


20-5-3. Composition; enlistment; appointment. 


A. The state defense force shall consist of persons eighteen years or older voluntarily appointed 
or voluntarily enlisted therein and such additional members of the unorganized militia as therein 
may be appointed, enlisted, enrolled or inducted as provided by law. . 

B. The officers of the state defense force shall be appointed by the governor and serve at the 
governor's pleasure. They shall be chosen from the public and private leadership bases within lo- 
cal communities so as to best enable the community to efficiently muster and lead its people and 
protect its assets and well-being. 


History: 1978 Comp., § 20-5-3, enacted by Laws ANNOTATIONS 
1987, ch. 318, § 34; 2021, ch. 55, § 6. ' oper 

Repeals and reenactments. — Laws 1987, Chap- State representative serving in force. — A New 
ter 318 repealed former 20-5-3 NMSA 1978, as enacted Mexico state representative may not serve in the New 
by Laws 1925, ch. 113, § 56, relating to right-of-way on Mexico State Defense Force, because the offices of legisla- 
streets or highways, and enacted a new section, effective tor and state defense force member are incompatible; ser- 
April 10, 1987. vice in both capacities would create a conflict of interest. 

The 2021 amendment, effective June 18, 2021, re- 1988 Op. Att'y Gen. No. 88-71. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 53 Am. 
Jur. 2d Military and Civil Defense §§ 3, 7, 29 et seq., 40, 
64, 70. 

6 C.J.S, Armed Services § 288 et seq. 


moved the maximum age of volunteers to serve on the 
state defense force; and in Subsection A, after "consist of 
persons", deleted "between the ages of", after "eighteen", 
deleted "and sixty-four", after "years", added "or older", 
and deleted "Volunteer members may be retained beyond 
age sixty-four with their consent by direction of the adju- 
tant general". 


20-5-4. Administration of oaths. 


All commissioned officers of the national guard and of the state defense force, and such other 
persons or officials as the adjutant general shall prescribe, are hereby authorized and empowered 
to administer oaths and affirmations in all matters pertaining to and concerning the state defense 
force and to administer oaths and affirmations in the enlistment of soldiers therefor. 


History: 1978 Comp., § 20-5-4, enacted by Laws E ANNOTATIONS 


1987, ch. 318, § 35. : 

Repeals and recnaéahnantes@aliews 1987, Chap- . , Am. dur. 2d, A.L.R. and C.J.S. references. — Valid- 
ter 318 repealed former 20-5-4 NMSA 1978, as enacted by ity of governmental requirement of oath of allegiance or 
Laws 1925, ch. 113, § 57, relating to exemption from tolls, loyalty, 18 A.L.R.2d 268. 


and enacted a new section, effective April 10, 1987. 6 C.J.S. Armed Services § 290. 
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20-5-5 MILITARY AFFAIRS 20-5-8 


20-5-5. Standing cadre; composition of units. 


A standing cadre of officers and enlisted members is authorized. The composition of units 
and force structure shall be as recommended by the adjutant general and approved by the 
governor. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 53 Am. 
Jur, 2d Military, and Civil Defense §§ 3, 32, 
6 C.J.S. Armed Services § 288 et seq. 


History: 1978 Comp., § 20-5-5, enacted by Laws 
1987, ch. 318, § 36. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 318 repealed former 20-5-5 NMSA 1978, as enacted by) 
Laws 1925, ch. 118, § 58, relating to exemption from jury, 
duty, and enacted a new section, effective April 10, 1987. 


20-5-6. Uniform; rank precedence and command. 


A. The state defense force shall be uniformed. The adjutant general shall by regulation pre- 
scribe the uniform and insignia of the state defense force, which uniform and insignia shall in- 
clude distinctive devices identifying it as the uniform of the state defense force and distinguishing 
it from the national guard. When in uniform, members of the state defense force will reasonably 
conform to the dress and appearance standards of the national guard. The wearing of permanent 
military decorations earlier awarded is authorized. 

B. The grade structure of the state defense force shall to the extent practicable be the same as 
that prescribed for the army national guard. 

C. The senior line officer without distinction as to component present in any organization or 
formation of the state defense force shall command, unless the adjutant general shall designate 
otherwise. 


and insignia of the state defense force, and required the 
adjutant general to do so by regulation; and in Subsection 


History: 1978 Comp., § 20-5-6, enacted by Laws 
1987, ch. 318, § 37; 2021, ch. 55, 87. 


Repeals and reenactments, — Laws 1987, Chap- 
ter 318 repealed former 20-5-6 NMSA 1978, as enacted by 
Laws 1972, ch. 42, § 1, relating to duty as workman, and 
enacted a new section, effective April 10, 1987. 

The 2021 amendment, effective June 18, 2021, re- 
moved from the governor the duty to prescribe the uniform 


20-5-7. Discipline. 


A, after the second occurrence of "The", a ae gover- 
nor” to "adjutant general". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 C. ‘i: S. 
Armed Services § 289. 


A. The discipline of the state defense force shall, to the extent practicable: conform to that of 


the army national guard. 


B. When performing militia duty, members of the state defense force are subject to the Code of 
Military Justice, Chapter 20, Article 12 NMSA 1978. 

C. Standards of conduct applicable to the army national guard are applicable to members of 
the state defense force when performing militia duty or cadre duty. 


History: 1978 Comp., § 20-5-7, enacted by Laws 
1987, ch. 318, § 38. 


20-5-8. Discharge; dismissal. 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 538A: 


~ Am. Jur, 2d Military, and Civil Defense § 250 et seq. 


6 C.J.S. Armed Services § 295. 


A. Upon expiration of the term of service for which appointed or enlisted, a member of the 
state defense force shall be entitled to a discharge; provided that no member shall be discharged 
by reason of expiration of his term of service while in the active service of the state. 

B. A member of the state defense force may be dismissed or discharged prior to the expiration 
of his term of service by sentence of a court-martial or for misconduct, inefficiency, unsatisfactory 
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20-5-9 STATE DEFENSE FORCE 20-5-11 
participation, personal hardship; or for such other cause as the adjutant general finds and the gov- © 
ernor approves. Discharge proceedings shall, as nearly as practicable, follow the laws, rules and 
procedures prescribed for the army national guard. 

C. Discharge certificates shall reflect the character of the member's service. They shall conform 
as closely as practicable to discharge certificates of the army national guard. 


History: 1978 Comp., § 20-5-8, enacted by Laws 
1987, ch. 318, § 39. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — What 
circumstances constitute laches barring federal judicial 
review of allegedly wrongful discharge from military ser- 
vice, 100 A.L.R. Fed, 821, ; 


20-5-9. Arms and equipment; facilities. 


A. The state defense force, to the extent practicable, shall be ered as needed for finite 
and for actual state service. 

B. To the extent available and permitted by federal law, armories and other facilities of the 
national guard and other state facilities may be utilized for the storage and maintenance of arms, 
equipment and supplies of the state defense force and for the assembly, drill and instruction of its 
members. 


History: 1978 Comp., § 20-5-9, enacted by Laws ANNOTATIONS 
1 $18, is 
akg : Ng Am, Jur. 2d, A.L.R, and C.J.S; references, — 6 C.J.S. 
Armed Services § 296. 


20-5-10. Training, 


“A. The adjutant general shall promulgate regulations governing the training, of the state de- 
fense force, including its standing cadre. 

B. To the extent permitted by law, officers and members of the national guard may be detailed 
to train and instruct the standing cadre of the state defense force. Members of its standing cadre 
may attend service schools and other courses of training or instruction conducted by state or fed- 
eral agencies:in cadre duty. status. Such training shall be paid for only to the extent allowed in 
Subsection B of Section 20-5-9 NMSA 1978; | 


History: 1978 Comp., § 20-5-10, enacted by Laws 
1987, ch. 318, § 41; 1989, ch. 337, § 2, 

The 1989 amendment, effective June 16,1989, deleted 
"and may coordinate and train wath the, civil emergeney 


io 


preparedness division of the department of military af- 
fairs" following "federal agencies" in the second sentence 
of Subsection B. 


20- 5- 11. Members not liable for acts 1 in peer’ ie of aise 


Members of the state deférise Witte shall not incur personal civil liability for acts performed in 
the line of militia duty or cadre. duty.or in travel directly to or from said duty, and the state shall 
defend and indemnify against any such claims as are brought, and the state shall be substituted 


asa party, defendant for the member. 


History: 1978 Comp., , 20-511; enacted by: Laws 
1987, ch. 318, § 42. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 538A 
Am. Jur. 2d Military, and Civil Defense § 362 et seq. 

Officers or privates in military service as "officers" or 
"employees" within statute waiving state's immunity from 
liability for torts, 129 A.L.R., 911. 

Civil and criminal liability of militiamen, 135 A.L.R. 10, 
147 A.L.R. 1429, 151 A.L.R. 1463, 153 A.L.R. 1432, 154 
A.L.R. 1457, 158 A.L.R. 1462. 


Service of civil process, exemption of members of armed 
forces from, 137 A.L.R. 1872, 149 A.L.R. 1455, 150 A.L.R. 
1419, 151 A.L.R, 1454, 153 A.L.R. 1419, 156.A,L.R. 1449, 
158 A.L.R, 1450... . 

Service of process on person in Aiea service by serv- 
ing person at civilian abode or residence, or leaving copy 
there, 46 A.L.R.2d 1239. 

6 C.J.S. Armed Services §§ 297, 298. 
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20-5-12 MILITARY AFFAIRS z 20-5-14 


20-5-12. Repealed. : 
Repeals. — Laws 1993, ch. 193, § 14 repealed 20-5- state defense force, effective June 18, 1993, For provisions 


12 NMSA 1978, as enacted by Laws 1987, ch. 318, § 43, of former section, see the tee NMSA 1978 on NMOneS- 
relating to workmen's compensation for members of the ource.com. 


20-5-13. Discrimination prohibited; penalty. 


No employer or agent thereof shall refuse to hire, penalize or discharge from employment any 
person because of membership in the state defense force or prevent the member from performing 
any duty he may be called upon to perform by proper authority. Willful violation of this section 
shall be a misdemeanor. 


History: 1978 Comp., § 20-5-13, enacted by Laws to compensate employees for absences occasioned by mili- 
1987, ch. 318, § 44. tary service, 8 A.L.R.4th 704, 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity and construction of state statutes requiring employers 


20-5-14. Military leave. 


All state, county, municipal, school district and other public employees who are members of 
the state defense force shall be given not to exceed fifteen working days military leave with pay 
per federal fiscal year when they are ordered by the adjutant general to cadre duty with such 
organized units, such leave to be in addition to other leave or vacation time with pay to which 
such employees are otherwise entitled. The governor may grant any member of the state defense 
force who is a state employee additional military leave with pay, in excess of that allowed above, 
not to exceed fifteen working days per year for periods of cadre duty for training when he deems 
that such training will benefit the state by enabling that employee to better perform the duties 
required in his state occupation. 


“History: 1978 Comp., § 20-5-14, enacted by Laws No restriction is placed upon the time of service 
1987, ch. 318, § 45. rendered by permanent employees before this leave ac- 

Cross references. — For penalty provision, see 20- crues. 1959-60 Op. Att'y Gen..No, 60-196. 
11-6 NMSA 1978. Temporary employees not eligible. — A temporary 
employee of the state is not entitled to military training 
ANNOTATIONS <f leave provided by statute. 1957-58 Op. Atty Gen. No. 58- 

Legislative objective. — The legislative objective in 178. 

enacting this section was to insure that public employees Pay entitled to. — A permanent employee is entitled 


to pay for his active'military duty in addition to that for 
his vacation. 1959-60 Op. Att'y Gen. No, 60-196. 
Full salary required. — This section requires that 


who were members of organized military reserve units 
should not be deprived of the annual leave to which they 
were otherwise entitled, by reason of their absence un- 


der orders on military training. 1957-58 Op: Att'y Gen, © the governmental unit,pay the full salary to the employee 
No. 58-173. regardless of the amount of money drawn by him while 

Employee members of organized units eligible, on active military duty. Thus, it would be illegal for a gov- 
— All state, county and municipal employees who are ernmental unit to pay an employee only the difference be- 
members of organized units are eligible for the additional tween his military pay’and the top limits of pay which he 
military leave provided in this section. 1953-54 Op. Att'y regularly draws from the military unit. 1953-54 Op. Att'y 
Gen. No. 53-5762. Gen. No. 53-5762. 88 

Effect on employees of conservancy district. — _ Am. dur. 2d, A.L.R. and C.J.S, references. — Valid- 
Employees of a conservancy district are entitled to up ity and construction of state statutes requiring employers 
to 15 days military leave and pay each year. 1959-60 Op. to compensate employees.for absences occasioned by mili- 
Att'y Gen. No. 59-54. tary service, 8 A.L.R.4th 704. 


On permanent employees. — Regardless of the du- 
ration of employment, permanent employees are entitled 
to such military leave with pay. 1959-60 Op. Att'y Gen, 
No. 60-196. 
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20-5-15 RESERVED 20-6-2 


20-5-15. Exemptions; process; uniforms and equipment. 


A. Members of the state defense force shall not be subject to misdemeanor arrest, jury duty or 
to other civil process while going to, remaining at or returning from any place at which the mem- 
ber is required to perform militia duty. This exemption shall not preclude the proper issuance of 
traffic citations, or temporary delays which do not materially impede the timely performance of 
militia duty, or arrest for driving while intoxicated. 

B. Uniforms, arms and equipment required by law or regulations to be owned by members of 
the state defense force and all uniforms, equipment or other property of the state or the United 
States issued to members of the state defense force shall be exempt from all suits,.distresses, ex- 
ecutions or sales for debt or Le at of taxes. 


History: 1978 Conic 20:6-15, enacted by press 
1987, ch. 318, § 46. 


20-5-16. State defense force; workers' compensation. 


A. When a member of the state defense force is on state-ordered militia duty, the member is a 
worker under the Workers’ Compensation Act [Chapter 52, Article 1 NMSA 1978] and the depart- 
ment of military affairs is the member's employer. | 

B. Members of the state defense force, while performing cadre duty, may be utilized by the ad- 
jutant general to assist the national guard with training exercises or other cadre duties. 

C. The average weekly wage of a member of the state defense force shall be computed at the 
pay earned in the member's civilian capacity. Disability benefits to a member of the state defense 
force shall be limited. to. medical penetits and two-thirds of the member's civilian pay if the mem- 
ber is unable to work. 

D. A member of the state defense fine shall not be considered a Wh sehsd under the Workers! 
Compensation Act when performing cadre duty. 

E. As used in this section: 

(1) "cadre duty" means the normal service and training of the standing cadre of the state 
defense force in anticipation and support of militia duty, including organization, administration 
and other pre-call matters; and 

(2) "militia duty" means the performance of actual military service for the state in time of 

-need when called by the governor or adjutant general following mobilization of the national guard. 
If performed by the unorganized militia following its call:by the governor pursuant to Section 20- 
2-6 NMSA 1978, it shall include the post-call training of the New Mexico state defense force as 
required by that call. 


History: Laws 2008, ch. 111, § 1; 2021, ch. 55, § 8. training exercises or other cadre duties; added "cadre 
The 2021 amendment, effective June 18, 2021, au- duty"; and added a new Subsection B and redesignated 
thorized members of the state defense force to be utilized former Subsections B ee Das erigisensishe C ete 
by the adjutant general to assist the national guard with . EH, respectively. 
* ARTICLE 6® | 
Reserved 


(Repealed by Laws 1987, ch. 318, § 98.) 


20-6-1, 20-6-2. Repealed. 


Repeals. — Laws 1987, ch. 318, § 98A repealed 20-6-1 “§§ 75 and 76, relating to payments and allowances to na- 
and 20-6-2 NMSA 1978, as enacted by Laws 1925, ch. 113, tional guard, effective April 10, 1987. ~ 
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Civil Air Patrol : 
Sec. Sec. ~ 
20-7-1. Creation of civil air patrol division. 20-7-4. Cooperation with other agencies authorized. 
20-7-2. Budget. 20-7-5. Military leave. 
20-7-3. Regulations. 20-7-6 to 20-7-23, Repealed. 


20-7-1. Creation of civil air patrol division. 


There is created the civil air patrol division within the department of military affairs. The direc- 
tor of the civil air patrol division shall be the duly appointed commanding officer of the civil air 
patrol, New Mexico wing, who shall assist the adjutant general. 


History: 1978 Comp., § 20-7-1, enacted by Laws by Laws 1953, ch, 86, § 1, relating to short title of State 
1987, ch. 318, § 47. Armory Board Act, and enacted a new section, effective 
Repeals and reenactments. — Laws 1987, Chap- April 10, 1987. 
ter 318 repealed former 20-7-1 NMSA 1978, as enacted 


20-7-2. Budget. wath 
The civil air patrol division shall submit its budget requests to the adjutant general. 


History: 1978 Comp., § 20-7-2, enacted by Laws by Laws 1953, ch. 86, § 2, relating to construction and op- 
1987, ch. 318, § 48. eration of facilities, and enacted a new section, effective 
Repeals and reenactments. — Laws 1987, Chap- April 10, 1987. 


ter 318 repealed former 20-7-2 NMSA 1978, as amended 


20-7-3. Regulations. 


The adjutant general may prescribe regulations for the civil air patrol division. 


History: 1978 Comp., § 20-7-3, enacted by Laws by Laws 1953, ch. 86, § 3, relating to state armory board, 
1987, ch. 318, § 49. and enacted a new section, effective April 10, 1987. 
Repeals and reenactments. — Laws 1987, Chap- 
ter 318 repealed former 20-7-3 NMSA 1978, as amended 


20-7-4. Cooperation with other agencies authorized. 


The civil air patrol division is authorized to fully cooperate with any department or agency of 
the United States government or any department or agency of the state in order that the objec- 
tives of the civil air patrol division may be more fully realized. 


History: 1978 Comp., § 20-7-4, enacted by Laws © by Laws 1953, ch. 86, § 4, relating to local armory boards, 
1987, ch. 318, § 50. and enacted a new section, effective April 10, 1987. 
Repeals and reenactments. — Laws 1987, Chap- 
ter 318 repealed former 20-7-4 NMSA 1978, as amended 


20-7-5. Military leave. 


Members of the civil air patrol shall be permitted military leave pursuant to Section 20-4-7 
NMSA 1978 not to exceed fifteen working days per year for official duties as assigned by the direc- 
tor of the civil air patrol division of the department of military affairs or an incident commander 
of an active mission. | 


History: 1978 Comp., § 20-7-5, enacted by Laws Repeals and reenactments. — Laws 1987, Chap- 
1987, ch. 318, § 51; 2020, ch. 56 § 1. ter 318 repealed former 20-7-5 NMSA 1978, as amended 
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by Laws 1953, ch. 86, § 5, relating to local armory boards, 
and enacted a new section, effective April 10, 1987. 

The 2020 amendment, effective July 1, 2020, autho- 
rized members of the Civil Air Patrol to use military leave 
for official duties as assigned by the director of the civil air 
patrol or an incident commander of an active mission, in- 
stead of strictly for search and rescue missions; and after 
"fifteen working days per year for", deleted "search and 
rescue missions" and added "official duties as assigned by 
the director of the civil air patrol division of the depart- 
ment of military affairs or an incident commander of an 
active mission". 


ANNOTATIONS 


Legislative objective. — The legislative objective in 
enacting this section was to insure that public employees 
who were members of organized military reserve units 
should not be deprived of the annual leave to which they 
were otherwise entitled, by reason of their absence under 
orders on military training. 1957-58 Op. Att'y Gen. No, 58- 
173. 

Employee members of organized units eligible. 
— All state, county and municipal employees who are 
members of organized units are eligible for the additional 
military leave provided in this section. 1953-54 Op, Att'y 
Gen. No. 53-5762. 

Effect on employees of conservancy district. — 
Employees of a conservancy district are entitled to up 


20-7-6 to 20-7-23. Repealed. 


Repeals. — Laws 1987, ch. 318, § 98A repealed 20-7-6 
to 20-7-23 NMSA 1978, as enacted by Laws 1925, ch. 113, 
§§ 87 to 89; and Laws 1953, ch. 86, §§ 8 to 22, relating to 


20-8-1 


to 15 days military leave:and pay each year. 1959-60 Op. 
Att'y Gen. No. 59-54, 

On permanent employees. — Regardless of the du- 
ration of employment, permanent employees are entitled 
to such military leave with pay. 1959-60 Op. Att'y Gen. 
No. 60-196. 

No restriction is placed upon the time of service 
rendered by permanent employees before this leave ac- 
crues, 1959-60 Op. Att'y Gen. No. 60-196. 

Temporary employees not eligible. — A temporary 
employee of the state is not entitled to military training 
leave provided by statute. 1957-58 Op. Att'y Gen. No. 58-173. 

Pay entitled to. — A permanent employee is entitled 
to pay for his active military duty in addition to that for 
his vacation, 1959-60 Op. Att'y Gen. No, 60-196. 

Full salary required. — This section requires that 


“the governmental unit pay the full salary to the employee 


regardless of the amount of money drawn by him while 
on active military duty. Thus, it would be illegal for a gov- 
ernmental unit to pay an employee only the difference be- 
tween his military pay and the top limits of pay which he 
regularly draws from the military unit. 1953-54 Op. Att'y 
Gen. No. 5762. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 


‘ity and construction of state statutes requiring employers 


to compensate employees for;absences occasioned by mili- 
tary service, 8 A.L.R.4th 704. 


bonds, reports, leases, board fund, and employees and ex- 
penses, effective April 10, 1987. 


ARTICLE 8 
Armories 


Sec. 

20-8-1. Creation; composition. 

20-8-2. Definitions. 

20-8-3. Powers and responsibilities, 
20-8-4. Local armory boards; members. 


20-8-1. Creation; composition. 


Sec. 

20-8-5. State armory board fund, 

20-8-6. State armory board building and improvement 
bonds. 

20-8-7 to 20-8-11. Repealed. 


There is created the state armory board, a body corporate, whose members shall be appointed 
within thirty days of the effective date of the New Mexico Military Code. The members of the board 
shall be the adjutant general, as chairman; the director of the state programs office of the de- 
partment of military affairs, as executive director; one commissioned officer of the army national 
guard; the command sergeant major of the army national guard; and three members-at-large who 
shall not be members of the national guard. Discretionary appointments to the board and desig- 
nation of one appointed member as its secretary-treasurer shall be made by the adjutant general 
with the concurrence of the governor and shall be for a term of two years, except that two initial 
appointments shall be for three’ years. Members shall serve without compensation but shall be 
paid per diem and mileage as provided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 
NMSA 1978]. | | 


History: 1978 Comp., § 20-8-1, enacted by Laws 
1987, ch, 318, § 52. 

Repeals and reenactments. — Laws 1987, ch. 318, 
§ 52 repealed former 20-8-1 NMSA 1978, as enacted by 


Laws 1931, ch. 123, § 1, relating to distinguished service 
medal, and enacted a new section, effective April 10, 
1987. 
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Compiler's notes. — The phrase "effective date of the 
New Mexico Military Code" means April 10, 1987, the ef- 
fective date of Laws 1987, Chapter 318.. 


20-8-2. Definitions. 


A. "Armory" means any building, training area, warehouse, vehicle storage compound, or- 
ganizational maintenance shop or other facility and the lands appurtenant thereto used by the 
national guard for the storage and maintenance of arms or military equipment or the administra- 
tion or training of the national guard and state defense force personnel. 

B.. "Armory rental" means the casual rental of all or part of an armory facility to an individual 
or organization for a limited and specified purpose, duration and fee; which use is not in conflict 
with the ongoing occupancy and use of the armory by the national guard or state defense force. 

C. "Local armory" means a particular armory by the name designation of the municipality or 
county commonly associated with it, including the armory rope: proper asic any it Happier 
facilities co-located with it. 

D. "Armory board council" means the advisory body comprised of the chairmen of.all,local ar- 
mory boards, serving ex officio, and of the members of the state armory board, chaired by the adju- 
tant general, and convened. semi-annually by the call of the state armory board to aid and advise 
that board in the formation of its:regulations and policies. 


History: 1978 Comp., § 20-8-2, enacted by Laws and enacted a new 20-8-2 NMSA 1978, effective April 10, 


1987, ch, 318, § 53; 1989, ch. 337, § 3. 1987. 

Repeals and reenactments. — Laws 1987, Chap- The 1989 amendment, effective June 16, 1989, in Sub- 
ter 318 repealed former 20-8-2 NMSA 1978, as enacted section A, deleted "army" preceding "national guard" in 
by Laws 19381, ch, 128, § 2, relating to long service medal, two places. 


20-8-3. Powers and responsibilities. 


The state armory board shall be empowered to: 

A. act on behalf of the state in the exercise of its powers and responsibilities; 

B. hold title to armories in its name on behalf of the state; 

C. employ and maintain or retain technical, legal, administrative and clerical personnel, in- 
cluding an architect or engineer, a construction manager and a finance manager as deemed neces- 
sary by the board within its appropriated budget or federal reimbursement funds, as approved by. 
itself and the department of finance and administration; 

D. have control and supervision over the acquisition, construction,'‘replacement, repair, altera- 
tion, improvement, furnishing, equipping, maintenance and operation of all armories and over all 
funds appropriated or obtained for those purposes; 

E. acquire property deemed necessary for military purposes by purchase, scale lease, 
grant, gift or condemnation; ' 

F. disregard the requirements of Sections 13-6-3, 15-3-20. and 15-3- 23 NMSA 1978; 

G. borrow money for acquiring, constructing, replacing, repairing, altering, improving, furnish- 
ing, equipping and operating armories, as provided in Chapter 20, Article 8 NMSA 1978; 

H. enter into contracts on behalf of the state with the United States or any of its agencies for 
the purpose of participating in any joint federal-state military construction for the purpose of re- 
ceiving federal funds for military construction; 

I, sell or exchange armory property when it determines the property is no Riendas necessary 
or suitable for military purposes; lease the property if its non-necessity or nonsuitability is deter- . 
mined to be temporary, but that any such lease shall be revocable at will should the adjutant gen- 
eral determine and declare military necessity and suitability, without liability against the’state 
or the board being occasioned by the revocation; or to donate all or part of an armory property to 
the state, to a county or to a municipality ee to new or replacement armory acquisition. or 
construction in the'state; 

J. guide, direct and supervise the local armory boards, the armory board council and the state 
armory board fund; 
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K: delegate to local armory boards such powers as it deems appropriate, retaining the respon- 
sibility for proper supervision and accountability of the delegated powers; 
. L. regulate and audit armory rentals contracted by local armory boards; 

M. submit an annual report to the governor ta ee for all state appropriated funds ‘re- 
ceived and disbursed by it; and 

N. meet quarterly, or at the more frequent call of the adjutant general. The adjutant general 
shall prescribe and issue regulations which he and the board deem appropriate for the operations 
of armories and for the exercise of powers by and the fulfillment of responsibilities of the board 
stated in Chapter 20, Article 8 NMSA 1978. . 


History: 1978 Comp., § 20-8-38, enacted by Laws military purposes ... by purchase, grant, gift or condemna- 
1987, ch. 318, § 54; 1989, ch. 337, § 4. tion" is not to be read as excluding the exercise of the lesser 

Repeals and reenactments. — Laws 1987, Chap- power to lease. 1957-58 Op. Att'y Gen. No. 58-231. 
ter 318 repealed former 20-8-3 NMSA 1978, as enacted by . Extent of authority. — In any case where authority 
Laws 1931, ch. 123, § 3, relating to 100% drill attendance is granted for the leasing or renting of property, it may 
medal, and enacted'a new 20-8-3 NMSA 1978, effective’ be logically implied that such authority extends to the 
April 10, 1987. ordinary requirements for maintaining the premises ‘in a 

The 1989 amendment, effective June 16, 1989, in .-. condition not different from that, appreciated at the time 
Subsection A, corrected the misspelling of "responsibili- of taking possession. 1957-58 Op. Att'y Gen. No. 57-156. 
ties" and, in Subsection C, substituted "the department Federal and state construction and use of armory 
of finance and administration" for’"the legislative finance permissible. — The state armory board may lawfully 
committee", wir contract with the United States for the construction of an 


armory at the expense of the state and federal government 


ANNOTATIONS jointly, the armory to be used jointly by the New Mexico 
Legislative intent. — The legislature intends that the national guard and other components of the armed forces 
maintenance of buildings should be controlled by the state reserves, 1957-58 Op. Att'y Gen. No, 58-235, 
armory board, which, in turn, applies to the legislature for Property not subject to paving assessment. — Real 
the necessary funds by appropriation. 1957-58 Op. Att'y property owned by the state armory board is not subject 
Gen. No. 57-155: to a paving assessment by a municipality for a street pav- 
Generally. — The state armory board may own (in the ing project adjoining such property. 1959-60 Op. Att'y Gen. 
name of the state), rent or lease facilities necessary for No. 59-161. 2 
the conduct of training and the storage of national guard Authorization as state contracting officer. — The 
property. Further, the board may acquire property in the state armory board is authorized to act, or appoint some- 


name of the state "by purchase, grant, gift or condemna- one to act, as a state contracting officer. 1955-56 Op. Att'y 


tion, and is authorized to sell or exchange such property Gen, No. 56-6547, He DE 
when said board determines it to be no longer necessary Control where joint utilization. — An armory was 


or suitable for military purchases." 1957-58 Op. Att'y Gen. built for joint utilization by the New, Mexico national 
No. 57-156. guard and reserve components of the armed forces pursu- 


Authority to lease. — The state armory board has ant to 10 U.S.C. § 2231 et seq., and the control over such 
statutory authority to lease property for its statutory pur- armory would be vested in the state armory board. 1959- 
poses. The governing statute clearly contemplates control 60 Op. Att'y Gen. No, 59-166. f - 
by the board of property "rented or leased by the state"; and Am. Jur. 2d, A.L.R, and C.J.S, references. — 6 C.1.S. 
the authority "to acquire property deemed necessary for Armed Services § 288 et seq. 


20-8-4. Local armory boards; members. 


There are created local armory boards for each local armory. The management and control of 
each local armory shall be the responsibility of its local armory board subject to the guidance, 
direction and supervision of the state armory board. The senior commander of the national guard 
units occupying the armory, as chairman; one enlisted member serving in the armory as secretary- 
treasurer; and one resident of the locality who is not a member of the national guard, shall consti- 
tute the board for that locality. Discretionary appointments to each board shall be made by the ad- 
jutant general and shall be for a term of two years. Members shall serve without compensation but 
shall be paid per diem and mileage as provided in the Per Diem and Mileage Act [10-8-1 through 
10-8-8 NMSA 1978]. Each local armory board shall: 

A. manage and control its local armory subject to the guidance, supervision and direction of 
the state armory board and such regulations as the state armory board may promulgate; 

B. maintain a local checking account; 

C. administer and contract for armory rentals as it ae appropriate within regulations pro- 
mulgated by the state armory-board; 

D. administer and account to the state armory board for all revenues therefrom 
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E, transmit.all revenues, less actual and reasonable expenses of the board’and operations costs 
of its armory rentals, to the state armory board fund quarterly or more frequently; 

F. report to the adjutant general annually, in September, on the physical condition of its local 
armory including recommendations for improvements, repair and maintenance; and 

G. participate in the semi-annual meeting of the armory board council. 


History: 1978 Comp., § 20-8-4, enacted by Laws . by Laws 1963, ch. 69, § 1, relating to medal of valor, and 


1987, ch. 318, § 55. enacted a new section, effective April 10, 1987. 
Repeals and reenactments. — Laws 1987, Chap- 


ter 818 repealed former 20-8-4 NMSA 1978, as enacted 


20-8-5. State armory board fund. 


A. All net revenues derived from any armory rentals shall be deposited quarterly or more fre- 
quently by all local armory boards with the state armory board which shall keep such money on 
deposit with the state treasurer in a separate fund to be known as the "state armory board fund". 
Money deposited in this fund is appropriated for the use of the state armory board in carrying 
out the purposes of Chapter 20, Article 8 NMSA 1978. All expenditures by the state armory board 
shall be upon vouchers signed by the secretary-treasurer of the board and paid out of the fund 
upon warrants drawn by the secretary of finance and administration. 

B. The state armory board fund shall also be the repository for all money and interest received 
by the state armory board in the exercise of its powers and responsibilities as stated in Chap- 
ter 20, Article 8 NMSA 1978. 


History: 1978 Comp., § 20-8-5, enacted by Laws The 1989 amendment, effective June 16, 1989, 
1987, ch. 818, $56; 1989, ch. 337, § 5. added the Subsection A designation, inserted "state ar- 

Repeals and reenactments. — Laws 1987, Chap- mory" in the last sentence of Subsection A, and added 
ter 318 repealed former 20-8-5 NMSA 1978, as.enacted Subsection B. 


by Laws 1968, ch, 69, § 2, relating to medal of merit, and 
enacted a new section; effective April 10, 1987. 


20-8-6. State armory board building and improvement bonds. 


A. For the purpose of erecting, altering, improving, furnishing and equipping any necessary 
buildings or structures or acquiring any necessary lands, as provided by Chapter 20, Article 8 
NMSA 1978, the state armory board is authorized to borrow money as provided in this section. 

B. Whenever the state armory board, by the affirmative vote of the majority of its members 
duly entered in the minutes of the board, determines by resolution that it is necessary to acquire, 
construct, replace, repair, alter, improve, furnish.or equip any armory and the resolution has been 
submitted to and approved by the state board of finance, the state armory board is empowered and 
authorized to issue and sell state armory board puding and improvement bonds subject to the 
terms of Chapter 20, Article 8 NMSA 1978. 

C. The bonds shall be in such form and denominations as the state armory board shall deter- 
mine, due and payable not later than twenty years from date of issue. The bonds shall be payable 
in consecutive order commencing not later than two years from date of issue. 

D.. The bonds may be sold at public or private sale at the discretion of the state armory board; 
provided, however, that no sale shall be made for less than the par value of the bonds plus accrued 
interest from the last preceding interest date to the date of delivery of the bonds. Before delivery of 
the bonds to the purchaser, all matured interest coupons shall be detached and canceled. The state 
treasurer may, with the approval of the state board of finance and other officials whose approval 
may be required by law for the investment of public funds, purchase the bonds at par and accrued 
interest to date of delivery of the investment. The bonds may be accepted at their par value by all 
public officials in this state as security for the repayment of all deposits of public money of this 
state, or of any county, municipality or public institution thereof, and as security for the faithful 
performance of any obligations or duty, to guarantee the performance of which the officials are 
authorized by law to accept a deposit of the bonds of this state or of the United States. 
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-E. Proceeds from the sale of the bonds shall be paid to the state treasurer and shall be placed 
by the state treasurer in a separate fund to be known as the "state armory board building and 
improvement fund". This fund shall be used and paid out only for the specific purposes im Chap- 
ter 20, Article 8 NMSA 1978 upon order of the state armory board or upon vouchers signed by the 
secretary-treasurer of the board and paid out upon warrants issued by the secretary of finance 
and administration, except such portion thereof as may have been received on account of accrued 
interest on the bonds to date of delivery, which amount shall be placed in the "state armory board 
interest and retirement fund" for the liquidation of the bonds as provided in Chapter 20, Article 8 
NMSA 1978. The cost of preparing, advertising and selling bonds, including any necessary expense 
for legal opinions thereon, shall be paid out of the proceeds of the sale of the bonds. 

F.. Upon issuance of these bonds by the state armory board, the state treasurer shall establish; 
for the payment of the principal and interest thereof, a fund to be known as the "state armory 
board interest and retirement fund", into which fund the state armory board shall cause to be 
placed a sum not less than the amount necessary to pay the interest and maturing principal of the 
bonds for the ensuing twelve months and annually thereafter shall continue to place in the fund a 
sufficient amount to pay principal and interest maturing in the succeeding twelve months. 

G. For the faithful and prompt payment of all interest and principal of these bonds as and 
when they shall mature according to the tenor thereof, the issue thereof shall constitute an irrevo- 
cable pledge by the state armory board of so much of each year's income from the buildings, lands 
and properties under the control of the board, in the hands of the state treasurer or from the state 
armory board fund, as shall be needed to provide the state armory board interest and retirement 
fund for the ensuing year and at all times fully and faithfully to keep the fund in not less than the 
amount necessary to pay the interest.and principal maturing as provided in this section. In addi- 
tion, the issue of the bonds shall constitute an irrevocable pledge by the ‘state armory board of so 
much of each year's income from those buildings, lands and other facilities as may be necessary to 
fully protect the state armory board interest and retirement fund for the ensuing year and keep 
the fund at all times in proper amount as provided in this section. 

H. It is the duty of the state treasurer, where bonds have been issued pursuant to Chapter 20, 
Article 8 NMSA 1978, to forward to the bank at which the bonds are payable, prior to the date on 
which any coupons or any principal amount of any bonds shall mature, out of the state armory board 
interest and retirement fund a sufficient sum of money to meet the coupons and maturing bonds as 
they become due, plus any service which the bank shall be entitled to receive for its services unless 
the state armory board shall have forwarded those funds from the state armory board fund, 

I. In the event the state armory board should find it advisable to issue bonds under Chap- 
ter 20, Article 8 NMSA 1978 in more than one series or at different times for any of the purposes 
set forth in that article, in each series of bonds, the bonds shall be designated by the letters "A", 
"B" or in some other designation to the end that each series shall be kept separate, and all of the 
requirements of that article shall apply to and be faithfully. followed, done and carried out as 
to each series. The state armory board has no power to issue bonds under Chapter 20, Article 8 
NMSA 1978 when the aggregate interest and principal requirements for any year, together with 
the aggregate interest and principal requirements for all outstanding bonds of the state armory 
board for each year, exceeds the amount of the income from the buildings, lands and facilities un- 
der the board's control received by the board and deposited with the state treasurer for the fiscal 
year next preceding the fiscal year in which any bonds of the state armory board are authorized to 
be issued by resolution of the board adopted pursuant to Chapter 20, Article 8 NMSA 1978. 

J. Bonds issued under the provisions of Chapter 20, Article 8. NMSA 1978 and the income 
thereupon, being for the sole purposes specified in,that article, shall forever be and remain free 
and exempt from taxation by the state or any subdivision thereof. 

K. None of the funds. derived from the sale of bonds issued under the provisions of Chapter 20, 
Article 8 NMSA 1978, except so much thereof as shall be necessary to defray the costs of the issu- 
ance of the bonds and the accrued interest from the date thereof to the time of delivery, shall ever 
be.used or expended for any purpose ober than those for which the authority to issue the bonds 
is given by that article. 
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L. No bonds shall be finally issued and sold under the provisions of Chapter 20, Article 8 NMSA 
1978 until approval of the issue has been einen by the state board of finance in a eee or called 
meeting. 

M.. All bonds of re same issue under Gueetas 20, Article 8 NMSA 1978 shall have a prior and 
paramount lien upon the income from the buildings, lands and facilities under the control of the 
state armory board, over and ahead of all bonds or any securities secured by a pledge of that in- 
come which may be subsequently authorized and over,and ahead of any claims or other obligations 
of any nature against that income subsequently arising or subsequently incurred. All bonds of the 
same series issued under Chapter 20, Article 8 NMSA 1978 shall be equally and, rateably secured 
without priority: by reason of number, date of bonds, sale, execution or delivery by lien on that 
income and the state armory board interest.and retirement fund in accordance with the terms of 
Chapter 20, Article 8 NMSA 1978. 


History: 1978 Comp., § 20-8-6, enacted by Laws and substituted "as provided in this section" for "as here- 


1987, ch. 318, § 57; 1989, ch. 337, § 6. inafter provided"; in Subsection G, inserted "or from the 
Repeals and reenactments. — Laws 1987, Chap- state armory board fund" in the first sentence; in Subsec- 
ter 318 repealed former 20-8-6 NMSA 1978, as enacted -. tion H, added "unless the state armory. board shall have 
by Laws 1978, ch. 120, § 1, relating to good conduct medal, ||. forwarded those funds from the state armory board fund"; 
and enacted a new section, effective April 10, 1987. in Subsection M, inserted "state armory board" near the 
The 1989 amendment, effective June 16, 1989, in end of the second sentence; and made minor stylistic 


Subsection A, deleted "hereby" preceding "authorized" changes. 


20-8-7 to 20-8-11. Repealed. 


Repeals. — Laws 1987, ch. 318, § 98A repealed 20-8-7 $1, relating to’ medals and citations, effective April 10, 
to 20-8-11 NMSA 1978, as enacted by Laws 1945, ch; 115, 1987. ¢3h4 vss ff eoet 9 
§ 2, Laws 1973, ch. 120, §§ 2 to 4, and Laws 1979, ch. 129, 
Property and Funds 
Sec. Sec. 
20-9-1. Property and fiscal officer. 20-9-4, Recovery of easier criminal and civil liability. 
20-9-2. Accountability for money and property. 20-9-5. Security for property. 


20-9-3. Unit funds. 20-9-6 to 20-9-8. Repealed. 


20-9-1. Property and fiscal officer. 


In the event of a vacancy, the governor shall nominate, with the advice of the adjutant general, a 
United States property and fiscal officer from the New Mexico national guard whose appointment 
shall be made by the chief of the national guard bureau or other authority charged with respon- 
sibility for such approval under the laws of the United States. His duties shall be the superinten- 
dence of all funds and property of the United States entrusted or allotted to the militia or national 
guard as required of him by the laws of the United States relating to the militia or national guard 
or regulations promulgated thereunder, together with such additional related duties as the gov- 
ernor or adjutant general may require of him by appropriate regulations or orders. His military 
salary, allowances and maximum rank shall be in accordance with the regulations of the appropri- 
ate authorities of the United States and the laws of the United States relating to the militia or 
national guard and the appointment of such officers. 


History: 1978 Comp., § 20-9-1, enacted by Laws | ANNOTATIONS 
1987, ch. 318, § 58. 

Repeals Lp reenactments. — Laws, 1987, Chap- Generally. — The property and fiscal pres peae not only 
ter 318 repealed former 20-9-1 NMSA 1978, as enacted protect the federal government's interests, but also aid 
by Laws 1925, ch. 113, § 79, relating to unauthorized dis- the states in disbursing to them the allocations of the fed- 
position of military property, and enacted a new section, eral government to state national guards, 1964 Op. Att'y 
effective April 10, 1987. Gen. No. 64-69. 
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20-9-2 PROPERTY AND FUNDS 20-9-4 


Payment of officer. — The property and fiscal offi- 
cer appointed pursuant to this section, must be paid by 
this state or by the United States from funds allocated 
to the national guard of this state. 1964 Op. Att'y Gen. 
No. 64-69. 


Control of officer. — There can be no doubt of the con- 
trol over the officer by the state executive. 1964 Op. Att'y 
Gen, No. 64-69, 

Am, Jur, 2d, A.L.R. and C.J.S, references. — 6 C.J.S. 
Armed Services § 291, 


20-9-2. Accountability for money and property. 


The adjutant general, with the concurrence of the governor as commander in chief, shall pro- 
mulgate such regulations as are necessary to provide for the accountability of state and federal 
property which shall provide procedures and standards for ascertaining individual pecuniary li- 
ability for restitution and for hardship remission of indebtedness where appropriate. Proceeds 
collected therefrom shall be paid over to the adjutant general for distribution as may be required 
by appropriate state or federal law or regulation. When loss or damage occurs and a determination 
of no pecuniary liability is made, the authority making the determination will direct a settlement 
of accounts without penalty or assessment. The adjutant general may accomplish the settlement 
of accounts for lost money or lost or damaged property of the United States allotted or entrusted 
to the militia or national guard by payment from the funds appropriated to the adjutant general 
when such a settlement cannot be accomplished by other means within a reasonable time so as not 
to jeopardize the national guard's entitlement to continue to receive allotments of federal funds, 
equipment, or supplies. 


History: 1978 Comp., § 20-9-2, enacted by Laws 
1987, ch. 318, § 59. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 318 repealed former 20-9-2 NMSA 1978, as enacted by 
Laws 1925, ch. 113, § 78, relating to arrest of officers and 
men, and enacted a new section, effective April 10, 1987. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 6°C.J.S. 
Armed Services § 291. 


20-9-3. Unit funds. 


Each unit or detachment of the national guard shall keep a unit general welfare fund composed 
of any funds earned by the unit or its members, funds contributed to the unit or to its welfare fund 
or fines or forfeitures imposed under the Code of Military Justice [Chapter 20, Article 12 NMSA 
1978] against unit members when allocated to the fund by the adjutant general. Each unit gen- 
eral welfare fund shall be held:in a local commercial bank account and shall be expended for the 
general welfare of the members of the unit. Accountability for general welfare funds shall be in ac- 
cordance with regulations to be prescribed by the adjutant general. The unit general welfare fund 
shall be separate and apart from any other fund maintained by the unit which is funded by alloca- 
tions from federal sources. In the event of reorganization, deactivation, redesignation or reassign- 
ment of units, the adjutant general’shall order such disposition of that unit's general welfare fund 
as will best benefit the members or former members of the unit so affected. 


History: 1978 Comp., § 20-9-3, enacted by Laws 
1987, ch. 318, § 60. 

Repeals and reenactments. — Laws 1987, Chapter 318 
repealed former 20-9-3 NMSA 1978, as enacted by Laws 
1925, ch. 113, § 80, relating to authority of post commanders, 
and enacted a new section, effective April 10, 1987. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 C.J.S. 
Armed Services § 291. 


20-9-4. Recovery of property; criminal and civil liability. 


Any person who retains, after written demand by the United States property and fiscal officer or 
his designee, any arms, uniforms, equipment or other military property which belongs to the state 
or the United States or who thereafter possesses, purchases, sells, pawns or pledges such property 
shall be guilty of a misdemeanor and shall be civilly liable to the United States property and fiscal 
officer for three times the original value of the property in damages. The attorney general or his 
designee shall prosecute all such matters referred to him on a sworn statement of charges by the 
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20-9-5 MILITARY AFFAIRS 20-10-1 
United States property and fiscal officer. Money recovered shall be deposited by the United States 
property and fiscal officer to the appropriate fund or account for the purchase of similar replace- 
ment property. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 538A 
Am. Jur, 2d Military, and Civil Defense § 362 et an 
6 C.J.S, Armed Services § 297, 


History: 1978 Comp., § 20-9-4, enacted by Laws 
1987, ch. 318, § 61. 

Repeals and reenactments, — Laws 1987, Chap- 
ter 318 repealed former 20-9-4 NMSA 1978, as enacted 
by Laws 1925, ch..113, § 90, relating to suppression of 
unlawful assembly, and enacted a new section, effective 
April 10, 1987. 


20-9-5. Security for property. 


The adjutant general may prescribe st fie ae for the obtaining of collateral to guarantee the 
return of arms, uniforms, equipment or other military property issued to members of the national 
guard.or the state defense force in an amount at least equal to the value of the property issued 
and for such duration as is deemed appropriate, Such collateral may include cash, surety bonds, 
certificates of title or other good and valuable:consideration. Property with investment value shall 
be deposited at interest, that interest to be:paid to the member with return of the collateral upon 
proper return of the property in serviceable condition, fair wear and tear excepted. 


History: 1978 Comp., § 20-9-5,,enacted by Laws 
1987, ch, 318, § 62. 

Repeals and reenactments. — Laws’ 1987, Chap- 
ter 318 repealed former 20-9-5 NMSA 1978, as enacted by 


Laws 1925, ch, 118, § 91, relating to bond premium pay- 
ments, and enacted a new section, effective April 10, 1987, 


20-9-6 to 20-9-8. Repealed. 


Repeals. — Laws 1987, ch. 318, § 98A repealed 20-9-6 
to 20-9-8 NMSA 1978, as enacted by Laws 1921, ch. 128, 
$$ 1 and 2 and Laws 1953, ch. 70, relating to, prohibition 


on discharge of employees or preventing: performance of 
military duties and training leave for public employees, 
effective April 10, 1987. 


ARTICLE 10 

Awards, Medals and Ribbons 
Sec. 3 j : Sec. - : hy ry 
20-10-1. Awards authorized. 20;10-11, Ciatondislt unit citation... 2 
20-10-2. Awards boards. 20-10-12, Recompiled, 
20-10-3. Awards fund. 20-10-12,1.. Emergency service ribbon. 
20-10-4, Order of precedence. ' ) 20-10-12;2. Counter-drug service ribbon. 
20-10-5. Medal of valor with palm. ' 20-10-12,3, Community seryice:ribbon. 
20-10-6. Medal of valor. 20-10-12.4, Physical fitness ribbon. 
20-10-7. Special MacArthur service medal. 20-10-12,5. Service ribbon and long-service medal. 


20-10-18. Good conduct medal. : 
20-10-14. Perfect attendance ribbon. 
20-10-15, Academy service ribbon. 
20-10-16, Devices. 
20-10-17 'to 20-10-42, Repealed. 


20-10-8. Distinguished service medal. 

20-10-9. Medal of merit. 

20-10-9.1. Cold war medal. ’ 

20-10-9.2. Outstanding enlisted leader of the year ribbon. 
20-10-10. Outstanding service medal. 


20-10-1. Awards authorized. 


There are established and autineel within Chactae 20, Article 10 NMSA 1978 avanae for pre- 
sentation to units and members of the national guard and the New Mexico state defense force and, 
where indicated, for presentation to other persons for recognized service to the national guard or 
New Mexico state defense force, to the state or to the United States. 
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20-10-2 AWARDS, MEDALS AND RIBBONS 20-10-4 


History: 1978 Comp., § 20-10-1, enacted by Laws by Laws 1941, ch. 9, §.16, relating to short title of State 
1987, ch. 318, § 63. Guard Act, and enacted a new maoetion$ effective April 10, 
Repeals and reenactments. — Laws 1987, Chap- 1987. 
ter 318 repealed former 20-10-1 NMSA 1978, as enacted 


20-10-2. Awards boards. 


A. The adjutant general shall appoint the members of awards boards for the army national 
guard and the air national guard, which shall each meet not less than quarterly to review rec- 
ommendations for state and federal awards and decorations submitted by their respective unit 
commanders and others. The army national guard awards board shall also review and act on 
recommendations for such awards and decorations relating ‘to the state defense force and shall 
include one or more members of the state defense force appointed by the adjutant general when- 
ever considering such matters. . 

B. ‘The adjutant general may by regulation delegate award authority to battalion commanders, 
group commanders, or equivalent, of the national guard, for members of their command, for the 
following awards and their subsequent devices: 

(1), such United States awards and decorations as are permitted to be so delegated in 
United States military regulations; 
(2) the outstanding service medal; 
~ (8) the long service medal; 
(4) the good conduct medal; and 
_ (5), the perfect attendance ribbon. 


History: 1978 Comp., § 20-10-2, enacted by Laws by Laws 1941, ch. 9, § 1, relating to authority and name 
1987, ch. 318, § 64, of guard, and enacted a new section, effective April 10, 
Repeals and reenactments. — Laws 1987, Chap- 1987. 
ter 318 repealed former 20-10-2 NMSA 1978, as enacted 


20-10-3. Awards fund. 


_ There is established an awards fund which shall be under the control of the adjutant general, 
the military personnel officers of the army and air national guard, and the director of the state 
programs office of the department of military affairs. The awards fund shall promptly arrange for 
suitable presentations to award recipients. The fund is authorized to make such reasonable expen- 
ditures from sources provided or authorized so as to procure and distribute state medals, ribbons 
and devices consistent with Chapter 20, Article 10 NMSA 1978. The fund shall procure sufficient 
quantitites [quantities] of awards to allow recipients to purchase from the board replacements for 
lost or soiled awards. The fund may charge a reasonable sum for replacement or miniature awards, 
with proceeds being retained in the awards fund for future procurement of awards. Moneys in the 
awards fund shall be maintained in a checking account and shall not revert annually to the state 
treasury. 


History: 1978 Comp., § 20-10-3, enacted by Laws Repeals and reenactments. — Laws 1987, Chap- 
1987, ch. 318, § 65. ter 318 repealed former 20-10-3 NMSA 1978,-as enacted 

Bracketed material. — The bracketed material was by Laws 1941, ch. 9, § 2, relating to organization of guard, 
inserted by the compiler and is not part of the law. and enacted a new section, effective April 10, 1987, 


20-10-4. Order of precedence. 


The rank order of precedence of awards is their order of appearance in Chapter 20, Article 10 
NMSA 1978. In the wearing or display of awards, the precedence afforded the awards and decora- 
tions of the United States, of other nations and of state national guards will be’observed; military 
awards of other states may be worn commensurate with those authorized i in Chapter 20, Article 10 
NMSA 1978, in reasonable order of precedence. 
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20-10-5 MILITARY AFFAIRS 20-10-9 


History: 1978 Comp., § 20-10-4, enacted by Laws by Laws 1941, ch. 9, § 3, relating to pay and allowances, 
1987, ch. 318, § 66. and enacted a new section, effective April 10, 1987. 
Repeals and reenactments. — Laws 1987, Chap- oP 


ter 318 repealed former 20-10-4 NMSA 1978, as enacted 


20-10-5. Medal of valor with palm. 


The governor may award a medal of valor with palm and with accompanying ribbon to any mem- 
ber of the national guard or state defense force who distinguishes himself by an extraordinary act 
of personal bravery and heroism, at the risk of his own life, above and beyond the call of duty. 


History: 1978 Comp., § 20-10-5, enacted by Laws by Laws 1941, ch. 9, § 4, relating to requisitions and build- 
1987, ch. 318, § 67, ings, and enacted a new section, effective April 10, 1987. 
Repeals and reenactments. — Laws 1987, Chap- 
ter 818 repealed former 20-10-56 NMSA 1978, as enacted 


20-10-6. Medal of valor. 


The governor may award a medal of valor with accompanying ribbon to any member of the 
national guard or state defense force who distinguishes himself by an uncommon act of valor, not 
necessarily at the risk of his own life, under circumstances where refraining qa so acting would 
not have subjected the recipient to criticism. 


History: 1978 Comp., § 20-10-6, enacted by Laws by Laws 1941, ch. 9, § 5, relating to use outside state, and 
1987, ch. 318, § 68. enacted a new section, effective April 10, 1987. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 318 repealed former 20-10-6 NMSA 1978, as enacted 


20-10-7. Special MacArthur service medal. 


The special MacArthur service medal has been given with appreciation to known members or their 
survivors of the 200th coast artillery who were residents of the state at the time they entered the ser- 
vices of the United States and served under General Douglas MacArthur in the Philippine islands. It 
may be awarded to later-discovered eligible veterans or their survivors by the adjutant general. 


History: 1978 Comp., § 20-10-7, enacted by Laws by Laws 1941, ch. 9, § 6, relating to permission to forces of 
1987, ch, 318, § 69. other states, and enacted a new section, effective April 10, 


Repeals and reenactments. — Laws 1987, Chap- 1987, 
ter 318 repealed former 20-10-7 NMSA 1978, as enacted 


20-10-8. Distinguished service medal.. 


The governor may award a distinguished service medal with accompanying ribbon to any mem- 
ber of the national guard or state defense force who distinguishes himself by an unselfish, untir- 
ing and exceptionally meritorious period of service or act resulting in extraordinary benefit to the 
state or to the United States. 


History: 1978 Comp., § 20-10-8, enacted by Laws ANNOTATIONS 


1987, ch. 318, § 70. 
Repeals and reenactments. ee Laws 1987, Chap- Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 C.J.S. 
ter 318 repealed former 20-10-8 NMSA 1978, as enacted Armed Services § 293. 


by Laws 1941, ch. 9, § 7, relating to federal service, and 
enacted a new section, effective April 10, 1987. 


20-10-9. Medal of merit. 


The adjutant general may award a medal of merit with accompanying ribbon to any person who, 
while serving in any capacity with or in the national guard or state defense force, shall render 
prolonged and meritorious service to the state or the United States. 
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20-10-9.1 AWARDS, MEDALS AND RIBBONS || 20-10-11 


History: 1978 Comp., § 20-10-9, enacted by Laws by Laws 1941, ch. 9, § 8,-relating to civil groups, and en- 
1987, ch. 318, § 71. acted a new section, effective April 10, 1987. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 318 repealed former 20-10-9 NMSA 1978, as enacted 


20-10-9.1. Cold war medal. 


The New Mexico state defense force commander may award the New Mexico state defense force 
cold war medal to a member of the state defense force who has received a cold war recognition 
certificate. The cold war recognition certificate recognizes all members of the armed forces and 
qualified federal government civilian personnel who faithfully and honorably served the United ' 
States during the cold war era from September 2, 1945 to December 26, 1991. 


History: 1978 Comp., § 20-10-9.1, enacted by Laws IV, § 23, was effective May 18, 2016, 90 days after the ad- 
2016, ch. 6,$ 1... journment of the legislature: 
Effective dates. — Laws 2016, ch. 6 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


2 


20-10-9.2. Outstanding enlisted leader of the year ribbon. 


The adjutant general may award the outstanding enlisted leader of the year ribbon to a member 
of the national guard: of New Mexico who has been officially selected as the New Mexico outstand- 
ing soldier of the year, airman of the year or first sergeant of the year. This ribbon is established 
to recognize those members who have performed above and beyond their peer group in their pro- 
fession, on- or off-duty, and in their communities, reflecting great credit upon themselves and the 
national guard within the calendar year of the award. 


History: 1978 Comp., § 20-10-9.2, enacted by Laws IV, § 23, was effective May 18, 2016, 90 days after the ad- 
2016, ch. 6, § 2. journment of the legislature. 

Effective dates. — Laws 2016, ch. 6 contained no ef- ; 
fective date provision, but, pursuant to N.M. Const., art. 


20-10-10. Outstanding service aeiial: 


The adjutant general may award an outstanding service medal with accompariying fibbon to 
any person who, while serving in any capacity with or as.a‘member of the national guard or state 
defense force, performs the service required or requested of him through the exertion of extra‘ef- 
fort and in a manner that brings credit to himself, to his unit and to:the state, either overa period 
of time or on a specific occasion. | 00 


History: 1978 Comp., § 20-10-10, enacted by Laws by Laws 1941, ch, 9, § 9, relating to disqualifications, and 
1987, ch. 318, § 72. enacted a new section, effective April 10, 1987. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 318 repealed former 20-10-10 NMSA 1978, as enacted 


20-10-11. Outstanding unit citation. 


The governor may award an outstanding unit citation of appropriate design with accompany- 
ing individual ribbon to any recognized unit of the national guard or state defense force which, 
through outstanding effort of all its members, has excelled in the performance of its duty and mis- 
sion for a period of service in a manner that clearly exceeds that of other units, within or without 
the state, similar in composition or mission. In extraordinary circumstances a ‘Ne device may be 
SA Sblenyi to denote valor engin = by the unit. ) 


netic, 1978 race § 20-10-11, enacted by Laws by Laws 1941, ch. 9, § 10, relating to officers, and enacted 
1987, ch. 318, § 73. a new section, effective April 10, 1987. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 318 repealed former 20-10-11 NMSA 1978, as enacted 
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20-10-12. Recompiled. 


Recompilations. — Laws 2016, ch. 6, § 
former 20-10-12 NMSA 1978 as 20-10-12.5 
effective May 18, 2016. 


6 recompiled 
NMSA 1978, Sh Ae 


20-10-12.1. Emergency service ribbon. 


The adjutant general shall award the emergency service ribbon to any member of the New 
Mexico national guard who, after January 1, 2000, honorably performs duty when an emergency 
situation has been declared by the governor. The duty must be in direct support of the declared 
state of emergency and the guardmember must be in duty. status, on orders'in either pay or non- 
pay status, at the time the service is rendered. 


History: Laws 2002, ch. 44, § 1. IV, § 23, was effective May 15, 2002, 90 days after adjourn: 
Effective dates. — Laws 2002, ch. 44 contained no ef- ment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


20-10-12.2. Counter-drug service ribbon. 


The adjutant general may award the counter-drug service ribbon to recognize soldiers and air- 
men of the national guard of New Mexico who have provided outstanding support to state, local 
and federal law enforcement officers on counter-drug operations in New Mexico since August 1989 
and have served a minimum of ninety consecutive days performing np mg oa support missions 
in accordance with national guard regulations. 


History: 1978 Comp., § 20-10-12.2, enacted by Laws IV, § 23, was effective May 18, 2016, 90 days after the ad- 
2016, ch. 6, § 3. journment of the legislature. 

Effective dates. — Laws 2016,.ch. 6: contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


20-10-12.3. Community service ribbon. 


The adjutant general may award the community service ribbon to a member of the national 
guard of New Mexico or New Mexico state defense force for substantial or particularly meaningful 
community service above and beyond the duties required. A member's community service must 
contribute to the well-being of the civilian community, including the military family community. 
Service must be significant in nature and produce tangible results. There is not a specific time 
period of community service that must be performed to qualify for the award. Actions performed 
in accordance with regular duty requirements are not to be considered for the award. eae 
service may not result in a persbaal gain for the service member. 


History: 1978 Comp., § 20-10-12.3, enacted by Laws IV, § 23, was effective May 18, 2016, 90 days after the 
2016, ch. 6, § 4. adjournment of the legislature. 

Effective dates. — Laws 2016, ch. 6 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


20-10-12.4. Physical fitness ribbon. 


A. The adjutant general may present a Presi ce fitness ribad to a currently assigned fifeustest 
of the national guard of New Mexico who: 
(1) scores two hundred seventy or above for three consecutive years when taking all compo-' 
nents of the army physical fitness training and meets the body fat standards for official record; or 
(2) scores ninety or above for three consecutive years when ae all eee: of the 
air force fitness assessment for bitiesial record: ak 
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20-10-12.5 AWARDS, MEDALS AND RIBBONS 20-10-15 


B. Subsequent three-year periods of service shall be acknowledged by the presentation and wear- 
ing of an affixed device signifying in arabic numerals the number of such awards to the member. 


History: 1978 Comp., § 20-10-12.4, enacted by Laws IV, § 23, was effective May 18, 2016, 90 days after the ad- 
2016, ch. 6,85... -- journment of the legislature. 

Effective dates. — Laws 2016, ch. 6 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


20-10-12.5. Service ribbon and long-service medal. 


A. The adjutant general shall present a service ribbon to those members of the national guard 
and state defense force who have completed five years of honorable service in the national guard 
or state defense force. This service ribbon shall be of identical design to the ribbon of the long 
service medal. 

B.. The adjutant general shall present a long service medal to those members of the national 
guard and state defense force who have completed ten years of honorable service in either the 
national guard or the state defense force. The medal and accompanying ribbon shall have an ap- 
propriate numeral device affixed signifying total years of service beyond ten in increments of five. 


History: 1978 Comp., § 20-10-12, enacted by Laws Recompilations. — Laws 2016, ch. 6, § 6 recompiled 
1987, ch. 318, § 74; recompiled as § 20-10-12.5 by former 20-10-12 NMSA 1978 as 20-10-12.5 NMSA 1978, 
Laws 2016, ch. 6, § 6. effective May 18, 2016. 


20-10-18. Good conduct medal. 


The adjutant general may award a good conduct medal with accompanying ribbon to any en- 
listed member of the national guard or state defense force who completes a three-year period of 
service free from unauthorized absence, reprimand, court-martial or other disciplinary action and 
free from any civilian conviction. Subsequent three-year periods of service shall be acknowledged 
by the presentation and wearing of an affixed device signifying in arabic numerals the number of 
such awards to the member. 


History: 1978 Comp., § 20-10-13, enacted by Laws by Laws 1941, ch. 9, § 12, relating to freedom from arrest 
1987, ch. 318, § 75. and process, and enacted a new section, effective April 10, 
Repeals and reenactments. — Laws 1987, Chap- 1987. 


ter 318 repealed former 20-10-13 NMSA 1978, as enacted 


20-10-14. Perfect attendance ribbon. 


The adjutant general may present a perfect attendance ribbon to those members commissioned, 
warranted and enlisted of the national guard or state defense force who for the calendar year 
have had a perfect drill and annual training attendance. Unit commanders shall forward a list of 
all qualifying nominees to the awards board each January for the preceding calendar year. Sub- 
sequent annual periods of service shall be acknowledged by the presentation and wearing of an 
affixed device signifying in arabic numerals the number of such awards to the member. 


History: 1978 Comp., § 20-10-14, enacted by Laws by Laws 1941, ch. 9, § 18, relating to labor clause, and en- 
1987, ch. 318, § 76. acted a new section, effective April 10, 1987. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 318 repealed former 20-10-14 NMSA 1978, as enacted 
20-10-15. Academy service ribbon. 


The adjutant general may present an academy service ribbon to those enlisted members of the 
national guard or state defense force who have successfully completed a noncommissioned officer 
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educational system course or noncommissioned officer acadenly, An arabic numeral shall reflect 
successful completion of higher level courses. | 


History: 1978 Comp., § 20-10-15, enacted by Laws by Laws 1941, ch. 9, § 18, relating to exemption from jury 
1987, ch. 318, § 77. duty, and enacted a new section, effective April 10, 1987. 
Repeals and reenactments, — Laws 1987, Chap- i 

ter 318 repealed former 20-10-15 NMSA 1978, as enacted 


20-10-16. Devices. : d rij 


A. Except as specifically stated above, the second and subsequent award of any medal shall 
be noted by written citation and by presentation and wearing of a bronze oak leaf cluster in lieu 
of a second or subsequent medal. A silver oak leaf cluster shall substitute for five bronze oak leaf 
clusters. 

B. All medals awarded may be worn on military ceremonial or mess uniforms in miniature 6 for 
mat, which shall be procured by the awards fund and shall be available for purchase by recipients. 


History: 1978 Comp., § 20-10-16, enacted by Laws by Laws 1941, ch. 9,.§ 19, relating to powers of governor, 
1987, ch. 318, § 78. and enacted a new section, effective April 10, 1987. 
Repeals and reenactments. — Laws 1987, Chap- 
ter 318 repealed former 20-10-16 NMSA 1978, as enacted 


20-10-17 to 20-10-42. Repealed. 


Repeals. — Laws 1987, ch. 318, § 98A repealed 20-10- organization and training, officers, and discipline and 
17 to 20-10-42 NMSA 1978, as enacted by Laws 1941, ch. court-martial, effective April 10, 1987. 
9, $§ 20 to 45, relating to cooperation with civil authority, 

Offenses 

Sec. Sec. 
20-11-1. Failure to appear; penalty. 20-11-5.1. Misrepresentation of military service; penalty. 
20-11-2. Hindering national guard; penalty. 20-11-6. Employment discrimination prohibited; penalty. 
20-11-3. Interference with enrolling officer; penalty. 20-11-7. Peace officers' neglect or refusal to act; penalty. 
20-11-4. Wrongful possession of military property; penalty. 20-11-8 to 20-11-120. Repealed. 


20-11-5. Wrongful wearing of uniform; penalty. 


20- 11- 1. Failure to appear; penalty. 


A. Any person in the unorganized militia ordered by the governor into active service in the 
national guard or state defense force pursuant to the powers enumerated in Chapter 20 NMSA 
1978 and notified of the order to service who fails to appear without justification within the time 
prescribed in the:notice to the place which ordered, shall be guilty of a misdemeanor. 

B. Any person failing to appear as stated in Subsection A of this section and whose failure fs 
appear is willful and with the intent to avoid or evade military service shall be guilty of a fourth 
degree felony. 


History: 1978 Comp., § 20-11-1, enacted by Laws ANNOTATIONS 


1987, ch. 318, § 79. 
Repeals and reenactments. — Laws 1987, Chap- Am. Jur. 2d, A.L.R. and C.J.S. references, — 6 C.J.S. 


ter 318 repealed former 20-11-1 NMSA 1978, as enacted Armed Services §§ 295, 298. 
by Laws 1975, ch. 269, § 1, relating to short title of Code GO vi 
of Military Justice, and enacted a new section, effective 

April 10, 19872: 
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20-11-2 OFFENSES ) 20-11-5.1 


20-11-2. Hindering national guard; penalty. 


The commanding officer of any part of the national guard or state defense force called into the 
active service of the state, when performing any military duty in any street or highway, may re- 
quire any persons to yield the right-of-way to the national guard or state defense force provided 
that the carriage of United States mail, the legitimate functions of the police, and the progress 
and operations of ambulances, fire engines and emergency vehicles shall not be interfered with. 
All persons who hinder, delay or obstruct the national guard or state defense force in the active 
service of the state or who attempt to do so, are guilty of a misdemeanor. : 


History: 1978 Comp., § 20-11-2, enacted by Laws by Laws 1975, ch. 269, § 2, relating to definitions, and en- 
1987, ch. 318, § 80. acted a new section, effective April 10, 1987. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 318 repealed former 20-11-2 NMSA 1978, as enacted 


20-11-38. Interference with enrolling officer; penalty. 


Any person who shall wilfully obstruct an enrolling or enlisting officer in-the performance of his 
duty is guilty of a misdemeanor. 


History: 1978 Comp., §.20-11-3, enacted by Laws ANNOTATIONS 


1987, ch. 318, § 81. . | | 


ter 318 repealed former 20-11-3 NMSA 1978, as enacted Armed Services §§ 295, 298. 
by Laws 1975, ch. 269, § 3, relating to persons subject to 
Code, and enacted a new section, effective April 10, 1987. 


20-11-4. Wrongful possession of military property; penalty. 


Any person who commits the offense described in Section 20-9-4 NMSA 1978 is guilty of a 
misdemeanor. 


History: 1978 Comp., § 20-11-4, enacted by Salven’ ANNOTATIONS 


1987, ch. 318, § 82. x 2 
Repeals and reenactments. — Taw 1987, Chap- Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 C.J.S. 


ter 318 repealed former 20-11-4 NMSA 1978, as enacted Armed Services § 298. 
by Laws 1975, ch. 269, § 4, relating to jurisdiction, and 
enacted a new section, effective April 10, 1987. 


20-11-5. Wrongful wearing of uniform; penalty. 


Any unauthorized person wearing a military uniform or facsimile thereof with the intent to 
impersonate a person with military authority is guilty of a misdemeanor; but/if this offense is 
committed in time of war or following a declaration of martial law, the offender shall be guilty of a 
fourth degree felony. 


History: 1978 Comp., § 20-11-5, enacted by Laws by Laws 1975, ch. 269, §'5, relating to applicability of 
1987, ch. 318, § 83. Code, and enacted a new section, effective April 10, 1987. 
Repeals and reenactments. — Laws 1987, Chap- 
ter 318 repealed former 20-11-5 NMSA 1978, as enacted 


20-11-5.1. Misrepresentation of military service; penalty. 


Misrepresentation of military service consists of a person misrepresenting that person's self as 
having served or currently serving in the United States armed forces for the intentional taking of 
anything of value based on the person's military service. Whoever commits migneorenee ‘aay of 
military service is guilty of a misdemeanor. 


421 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


20-11-6 MILITARY AFFAIRS 20-11-120 


History: Laws 2018, ch. 5, § 1. ; Effective date. — Laws 2018, ch. 5, § 2 made Laws 


2018, ch. 5, § 1 effective July 1, 2018. 


20-11-6. Employment discrimination prohibited; penalty. 


Any person who wilfully violates Section 20-4-6 or ii 20-5-14 NMSA 1978 is guilty of a 
misdemeanor. 


History: 1978 Comp., § 20-11-6, enacted by Laws ' by Laws 1975, ch. 269, § 6, relating to judge advocates 
1987, ch. 318, § 84. and legal officers, and enacted a new section, effective 

Repeals and reenactments. — Laws 1987, Chap- April 10, 1987, : 
ter 318 repealed former 20-11-6 NMSA 1978, as enacted 


20-11-7. Peace officers' neglect or refusal to act; penalty. 


Any peace officer who neglects or refuses to. obey, execute or return the process of a military 
court or the order of a commanding officer pursuant to Section 20-12-12 NMSA 1978 or makes a 
false return'on such process’or order is guilty of a misdemeanor. 


History: 1978 Comp., § 20-11-7, enacted by Laws ANNOTATIONS 
1987, ch. 318, § 85. 

Repeals and Lernatments: . — Laws 1987, Chap- Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 C.J.S. 
ter 318 repealed former 20-11-7 NMSA 1978, as enacted Armed Services § 298. 


by Laws 1975, ch. 269, § 7, relating to apprehension, and 
enacted a new section, effective April 10, 1987. 


20-11-8 to 20-11-120. Repealed. 


Repeals. — Laws 1987, ch. 318, § 98A repealed 20-11-8 269, 8§ 8 to 20, relating to Code of Military Justice, effec- 
to 20-11-120 NMSA 1978, as enacted by Laws 1975, ch, tive April 10, 1987. 
ARTICLE 12 
Code of Military Justice 

Sec. Sec. 
20-12-1. Short title. 20-12-19. Unlawful enlistment, appointment or separation. 
20-12-2. Adoption of Uniform Code of Military Justice; 20-12-20. Desertion. 

Manual for Courts-Martial, United States, 20-12-21. Absence without leave. 

1984; United States military regulations 20-12-22. Missing movement, 

and directives; decisions of United States 20-12-23. Contempt toward officials. 

court of military appeals and courts of mil- 20-12-24. Disrespect toward superior commissioned officer. 

itary review; limitations and exceptions. 20-12-25. Assaulting or willfully disobeying superior 
20-12-3. Persons subject to the code; applicability of the commissioned officer. 

code. 20-12-26. Insubordinate conduct toward warrant officer, 
20-12-4. Convening authorities; nonjudicial punishment noncommissioned officer or petty officer. 

authorities. 20-12-27. Failure to obey order or regulation. 
20-12-5. Judge advocates, 20-12-28. Cruelty and maltreatment. 
20-12-6. Limitation on punishments. 20-12-29: Mutiny or sedition. 
20-12-7, Advice; reviews and appeals; extraordinary writs. 20-12-30. Resistance, breach of arrest and escape. 
20-12-8. Confinement. 20-12-31, Releasing prisoner without proper authority. 
20-12-9. Reductions in grade. 20-12-32. Unlawful detention. 
20-12-10. Forfeitures or fines. 20-12-33. Noncompliance with procedural rules. 
20-12-11. Nonjudicial punishment. 20-12-34. Misbehavior before the enemy. 
20-12-12. Absence without leave; omens during pe- 20-12-35. Subordinate compelling surrender. 

riod of duty. 20-12-36. Improper use of countersign. 
20-12-13. Accessory after the fact. 20-12-37. Forcing a safeguard. 
20-12-14. Conviction of lesser included offense. 20-12-38. Captured or abandoned property. 
20-12-15. Attempts. __. 20-12-39, Aiding the enemy. _ . 
20-12-16. Conspiracy. 20-12-40, Misconduct as prisoner. 
20-12-17. ‘ Solicitation. ; 2 20-12-41. Spies. 
20-12-18. Fraudulent enlistment, appointment or sepa- 20-12-42. Espionage. 

ration. 20-12-43. False official statements. 
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20-12-1 CODE OF MILITARY JUSTICE: 20-12-2 


Sec. Sec. 
20-12-44. Military property of the United States; loss, dam~ 20-12-61. Burglary. 
age, destruction or wrongful disposition. 20-12-62. Housebreaking. 
20-12-45. Property other than military property of United 20-12-63. Perjury. 
States; waste; spoilage or destruction. 20-12-64. Frauds against the United States. 
20-12-46. Improper hazarding of vessel. 20-12-65. Conduct unbecoming an officer and a gentleman. 
20-12-47, Drunken or reckless driving, , , 20-12-66. Wrongful use and possession of controlled 
20-12-48. Drunk on duty. _ substances. 
20-12-49. Murder. biffrests) HSH) ; { 20-12-67. Misbehavior of pentiaed 
20-12-502, Manslaughter. ir 20-12-68. Repealed. 
20-12-51,.,Rape and other sex crimes. ... 20-12-69. Malingering. ., 
20-12-52. Larceny and wrongful appropriation. 20-12-70. Riot or breach of peace. 
20-12-53. Robbery. - 20-12-71.. Provoking speeches or gestures. 
20-12-54, Forgery. ©) — ) . 20-12-72. Principals: 
20-12-55. Making, drawing or uttering check, ter or or- 20-12-73. General article. 
der without sufficient funds. 20-12-74. Prohibited activities with military recruit or 
20-12-56. Maiming. trainee by person in position of special 
20-12-57. Repealed. © trust; consent not.aidefense. 
20-12-58. Arson. 20-12-75. Wearing unauthorized insignia, decoration, 


20-12-59. Assault. badge, ribbon, device or lapel button. 
20-12-60. Extortion. a ; , 


Chapter 20, Article 12 NMSA 1978 may be cited as the "Code of Military Justice". 


History: 1978 Comp., § 20-12-1, enacted by Laws 
1987, ch. 318, § 86. 


20-12-2. Adoption of Uniform Code of Military Justice; Manual for 
Courts-Martial, United States, 1984; United States military . 
regulations and directives; decisions of United States 
court of military appeals and courts of sect review; 
limitations and exceptions. 


The Uniform Code of Military Justice, Title 10, Chapter 47, United States Code; the Manual for 
Courts-Martial, United States, 1984, (Executive Order No, 12437 (13 April 1984), as amended); 
the regulations and directives of the United States military forces made applicable to the national 
guard; and the decisions of the United States court of military appeals and of the armed services 
courts of military review are adopted as the Code of Military Justice, the Manual for Courts- 
Martial, the regulations and the precedential case law of this state on military justice:matters, 
respectively, except as hereinafter limited or stated within Chapter 20, Article 12 NMSA 1978. 
These documents shall be reasonably construed and applied so as to achieve and effect the high 
level of order and discipline necessary for the military forces of the state. Time standards other 
than periods of limitations and pretrial confinement. may be waived by convening authorities or 
military judges where such standards would be impracticable within the traditional operations of 
militia forces. Where regulations and procedures for the United States army differ from those of 
the United States air force, the army national guard and the state defense force shall observe the 
regulations and procedures of the United States army and the air national guard shall observe the 
regulations and procedures of the United States air force. References therein and in Sections 20- 
12-18 through 20-12-73 NMSA 1978 to’ "the United States" shall mean "the state" where such 
meaning has reasonable application. References to "the president” or to "the secretary" (meaning 
the secretary of the army or the secretary of the air force) shall mean "the governor". The adjutant 
general may by regulation prescribe practical changes or variances from the procedural provisions 
of the Uniform Code of Military Justice, from the Manual for Courts-Martial or from service regu- 
lations subservient thereto. 


History: 1978 Comp., § 20-12-2, enacted by Laws ~ Cross references, — For the Uniform Code of Military 
1987, ch. 318, § 87; 1989, ch. 337, § 7. Fe Justice, see 10 U.S.C. § 801 et seq. 
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20-12-3 MILITARY AFFAIRS 20-12-5 


The 1989 amendment, effective June 16, 1989, 
in the third sentence from the end, inserted "and in 


Sections 20-12-13 through 20-12-73 NMSA 1978"; and 
added the last two sentences. 


20-12-3. Persons subject to the code; applicability of the code. 


The Code of Military Justice spies to all members of the national guard when not in ECD service 
under Title 10, United States Code and to-all members of the state defense force when performing mi- 
litia duty. The code has territorial applicability both within and without the state. The code has appli- 
cability at all times, provided that either the member is in a duty status or, if not in a duty status, that 
there is a connection between the act or omission constituting the offense and the efficient functioning 
of the military forces; however, this grant of military jurisdiction shall not preclude or limit civilian 
jurisdiction over an offense, which is limited only by the prohibition of double jeopardy. 


Civilian offenses: comment note on courts-martial ju- 
risdiction over members of armed forces for "civilian" of- 
fenses, 14 A.L.R. Fed. 152. 

6 C.J.S. Armed Services § 288. 


History: 1978 Comp., § 20-12-3, enacted by Laws 
1987, ch. 318, § 88; 1989, ch. 337, §:8. 

The 1989 amendment, effective June 16, 1989, in- 
serted "either the member is in a duty status or, if not ina 
duty status, that" in the last sentence. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 
Am. Jur. 2d Military and Civil Defense §§ 283 et seq., 289. 


20-12-4. Convening authorities; nonjudicial punishment authorities. 


A. A general, special or summary court-martial may be convened by the governor or by the 
adjutant general. 

B. A special or summary court-martial may be convened by the assistant adjutant general of the 
army national guard, as to all members of the army national guard; by'the land component com- 
mander, as to members of the land component commander's command; by the commanding officer 
of any brigade-level headquarters, as to members of the commanding officer's command; by the as- 
sistant adjutant general of the air national guard, as to all members of the air national guard; by the 
assistant adjutant general of the state defense force, as to all members of the state defense force; and 
to the commanders of such equivalent level commands as may be organized in the future. 

C. A summary court-martial may be convened by a battalion commander, group commander or 
equivalent, as to all members of the commander's command. 

D. Nonjudicial punishment authority is conferred upon all general, special or summary court- 
martial convening authorities and upon company, battery and whet Boob commanders or ras hao 
lent, as to members of their command. 


History: 1978 Comp., § 20-12-4, enacted by Laws 
1987, ch, 318, § 89; 2018, ch. 6, § 3; 2021, ch. 55, § 9. 

The 2021 amendment, effective June 18, 2021, autho- 
rized the land component commander to convene a spe- 
cial or summary court-martial as to members of the state 
defense force under the command of the land component 
commander; and in Subsection B, after "army national 
guard", added "by the land component commander, as to 
members of the land component commander's command", 
after the first. occurrence of "commanding", deleted "gen- 
eral" and added "officer", and after the second occurrence 
of "commanding", deleted ' ‘general's" and added "officer's". 

The 2018 amendment, effective July 1, 2018, up- 
dated the designation of special or summary court-martial 


20-12-5. Judge advocates. 


convening authorities; in Subsection B, after "by the com- 
manding general of", deleted "the 111th air defense artil- 
lery brigade" and added "any brigade-level headquarters", 
after "as to members of", deleted "his" and added "the com- 
manding general’s", and after "command", deleted "by the 
commanding officer. of troop command, as to all members of 
his command"; and in Subsection C, after fe members of“, 
deleted "his" and added "the commander's 


ANN OTATIONS 


Am. Jur. 2d, A.L. R. and C. JS. references. — 53A 
Am. Jur, 2d Military, and Civil Defense § 260 et seq. 
6 C.J.S. Armed Services §§ 295, 298. 


A. The adjutant general may appoint commissioned officers of the national guard and of the 
state defense force who are members of the bar of the supreme court of New Mexico as judge advo- 
cates, One judge advocate shall be designated by the adjutant general as the state judge advocate. 
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20-12-6 CODE OF MILITARY JUSTICE 20-12-7 


The remaining senior judge advocate of each of the army national guard, the 111th air defense 
artillery brigade, the air national guard and the state defense force shall be designated as the 
staff judge advocate for their respective component, but this designation shall not preclude their 
assignment as military judge, trial counsel or defense counsel to other components in individual 
cases where they have not earlier participated. All other judge advocates shall be designated as 
assistant staff judge advocates. Designation as a judge advocate may be as a primary military spe- 
cialty or as an additional duty, with their concurrence, for line officers who are members of the bar 
of the supreme court of New Mexico. 

B. Judge advocates shall make frequent inspections in the field in supervision of the adminis- 
tration of military justice. Judge advocates of one component may participate in the administra- 
tion of military justice in other components. Appointment as a judge advocate by the adjutant 
general shall substitute for Article 27(b)(2), Uniform Code of Military Justice certification. 

C. The adjutant general, with the concurrence of the state judge advocate, shall appoint one 
military judge from the army national guard and one military judge from the air national guard. 
To the extent practicable, military judges will hear cases from components other than their own. 
Appointment as military judge shall not preclude assignment of judge advocate duties which are 
not in conflict with those of a military judge, A judge advocate's performance of duty as a military 
judge shall not be the subject of comment in any effectiveness, fitness.or efficiency report beyond a 
statement that the officer is designated:as military judge. 

D. Federally recognized judge advocates of other active and reserve military components may, 
with their concurrence, serve as judge advocates for national guard and the state defense force 
when so requested and detailed by the state judge advocate. 


History: 1978 Comp., § 20-12-5, enacted by Laws are required for a military judge in the New Mexico na- 


1987, ch, 318, § 90. tional guard other than being appointed a judge advocate, 
Cross references. — For Article 27(b)(2) of the Uni- which requires only membership in the New Mexico bar 
form Code of Military Justice, see 10 U.S.C. § 827(b)(2). and an officer's commission in the national guard. State v. 
993-NMCA-084 .M. 19, 859 P.2d 487, 
ANNOTATIONS Baca, 1 93-NMCA-084, 116 N.M. 19, 859 P.2d Ye 


Qualifications of this article do not apply for mili- 
tary judges in national guard; no special qualifications 


20-12-6. Limitation on punishments. 


A. Except when the militia is in actual service in time of war or public danger, no punishment 
imposed by court martial shall exceed that prescribed for a misdemeanor. Imposition of'a punitive 
discharge or a forfeiture of bay ora fine in addition to confinement shall not be deemed to make 
the offense a felony. 

B. Subject to the limitation in Subsection A of this section and the sariadi¢cional punishment 
limitation for a special or a summary court-martial, the Maximum Punishment Chart, Manual for 
Courts-Martial, United States, 1984, Appendix 12, shall establish the maximum punishment for a 
specific offense. 


History: 1978 Comp., § 20-12-6, enacted by Laws ANNOTATIONS 


1987, ch. 318, § 91; 1989, ch. 337, § 9. 
The 1989 amendment effective June 16, 1989, sub- Am, Jur. 2d, A.L.R. and C.J.S. references. — What 


stituted "danger" for "damage" in the first sentence of circumstances constitute laches barring federal judicial 
Subssetiog: A’ review of allegedly wrongful discharge from military ser- 
j vice, 100 A.L.R. Fed. 821. 


20-12-7. Advice; reviews and appeals; extraordinary writs. 


A. The advice of the staff judge advocate prescribed by Article 34, Uniform Code of Military 
Justice and the review required by Article 64, Uniform Code of Military Justice shall be accom- 
plished by the state judge advocate or his designee. 

B. Appeals shall be taken according to the rules of appellate procedure applying to criminal 
cases tried in the district courts. 
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20-12-8 MILITARY AFFAIRS 20-12-11 


C.. The action of the convening authority as to an nie ener sentence shall continue in effect 
while an appeal is pending. 

D. Extraordinary writs may issue from the New epifs supreme court upon such croatia as 
the United States court of military appeals may similarly. act in federal sip enim pie 
the New Mexico rules of appellate procedures applicable thereto. ) ) 


History: 1978 Comp., § 20-12-7, enacted by Laws B for the provisions of former Subsections B to HK, which 


1987, ch. 318, § 92; 1989, ch. 337, § 10. specified review BVP and added Subsections C 
Cross references, — For Articles 34 and 64 of the Uni- and D, 
form Code of Military Justice, referred to in Sie A, 
see 10. U,S.C, §§ 834 and 864, respectively. ANN OTATIONS _ 
The 1989 amendment, effective June 16, 1989, in the Am, Jur. 2d, A.L.R. and C.J.S. relersibak: — 538A 
catchline, added “extraordinary writs"; in Subsection A, ‘Am. Jur, 2d Military, and Civil Defense §§ 269, 270, 338. 


added "or his designee"; substituted present Subsection 


20-12-8. Codunement: 


In a sentence which includes confinement, the convening authority shall prescribe the place, of 
confinement which may be a federal military confinement facility, the county correctional facility 
where the accused's unit is headquartered or where the accused resides or to the state commis- 
sioner of corrections. The confinement facility shall bear the costs of confinement from general 
appropriations made for confinement of state prisoners. 


History: 1978 Comp., § 20-12-8, enacted by Laws 
1987, ch. 318, § 93. 


20-12-9. Reductions in grade. 


In a sentence or approved nonjudicial punishment which includes a reduction in enlisted 
grade or a suspended reduction in enlisted grade, the imposing authority need.not have prono- 
tion authority to the grade from which the accused is reduced. ) 


History: 1978 Comp., § 20-12-9, enacted by Laws 
1987, ch. 318, § 94. ahh > 


20-12-10. Forfeitures or fines. 


In a sentence or approved nonjudicial punishment which includes forfeiture of pay ora fine, un 
adjutant general shall designate the military purpose to which the funds may be applied which 
may include the state armory board fund, a local armory board fund or the awards fund. A cash 
collection may be substituted for a forfeiture of pay with the consent of the accused, 


History: 1978 Comp., § 20-12-10, enacted by Laws 
1987, ch. 318,§ 95. 


20-12-11. Nonjudicial punishment. 


A. The rules and procedures for the imposition of nonjudicial punishment shall be as pre- 
scribed in Article 15, Uniform Code of Military Justice and in the Manual for Courts-Martial, 
United States, 1984, Part V, except as stated to the contrary in Subsection D of Section 20-12-4 
NMSA 1978 and as follows 3 in this section. 

B. Cognizance of and punishment for unexcused absence from unit training assembly, drill or 
annual training at the prescribed times by an enlisted member following a first such offense het 
documented warning may be punished nonjudicially as follows: | 
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20-12-12 CODE OF MILITARY JUSTICE 20-12-14 


(1) the accused's unit commander shall inform the accused of his intent to impose the pun- 
ishment prescribed herein by personal service or by Nea United States mail, return receipt 
requested, to the accused's last address of military record; 

(2) the accused may not refuse nonjudicial punishment or demand trial by court-martial 
but may submit matters in defense, extenuation or mitigation, may request a hearing before the 
commander and may appeal the punishment imposed; and 

(3) the punishment imposed ‘shall be limited to a reduction of one grade or a suspended 
reduction of one grade. If the punishment is suspended, the suspension may be vacated and the 
punishment ordered executed by personal service or by certified United States mail, return receipt 
requested, to the accused's last known address of military record. 

C. In any nonjudicial punishment action, a fine may be substituted for the equivalent forfeiture. 


History: 1978 Comp., § 20-12-11, enacted by Laws ANNOTATIONS 
1987, ch. 318, § 96; 1989, ch. 337, § 11. 
Cross references. — For Article 15 of the Uniform Am, Jur, 2d, A.L.R. and C.J.S. references. — 53A 
Code of Military Justice, see 10 U.S.C. § 815. Am. Jur. 2d Military and Civil Defense §§ 257, 258, 259. 
The 1989 amendment, effective June 16, 1989, in Sub- 6 C.J.S, Armed Services §§ 295, 298, 
section B, added the second sentence in Paragraph (3); 


and added Subsection C. 


20-12-12. Absence without leave; confinement during period of duty. 


Any member of the national guard who fails to either report for or remain present for unit train- 
ing assembly, drill, or annual training when so ordered shall be subject to confinement for the 
duration of that training assembly or annual training to include nights between days of training. 
The sheriff or any other peace officer of the county in which the unit is training or where the ab- 
sent national guard member resides or is found shall, upon request of the unit commander, arrest 
the absent member and confine him in a suitable facility at county expense until the conclusion of 
the training period or until the member agrees to present himself for duty. Neglect or unjustified 
refusal of a requested sheriff or other peace officer to so act shall render the sheriff or peace officer 
guilty of a misdemeanor in accordance with Section 20-11-7 NMSA 1978. 


History: 1978 Comp., § 20-12-12, enacted by Laws 
1987, ch. 318, § 97. 


20-12-13. Accessory after the fact. 


Any person subject to Chapter 20 NMSA 1978 who, knowing that an offense punishable by 
that chapter has been committed, receives, comforts or assists the offender in order to hinder 
or prevent his apprebensinn, trial or punishment shall be punished as a court-martial may 
direct. ) 


History: 1978 Comp., § 20-12-13, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 12. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, was effective June 16, 1989. 


20-12-14. Conviction of lesser included offense. 


An accused may be found guilty of an offense necessarily included in the offense charged or of an 
attempt to commit either the offense charged or an offense necessarily included therein. 


History: 1978 Comp., § 20-12-14, enacted by Laws ANNOTATIONS 
1989, ch. 337, § 13. 

Effective dates, — Laws 1989, ch. 337 contained no Am. Jur. 2d, A.L.R. and C.J.S. references. — When 
effective date provision, but, pursuant to N.M. Const., art. should jury's deliberation proceed from charged offense to 
IV, § 28, was effective June 16, 1989. lesser-included offense, 26 A.L,.R.5th 603. 
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20-12-15 MILITARY AFFAIRS = ° 20-12-18 


20- 12° 15. Attempts. 


A. At act, done with specific intent to palopeis an offense under Chapter 20 NMSA 1978, : 
amounting to more than mere preparation and tending: even though failing, to effect its commis- 
sion, is an attempt to commit that offense. 

B. Any person subject to Chapter 20 NMSA.1978 who attempts to commit any offense pune 
able by that chapter shall be punished as a court-martial may direct, unless otherwise specifically 
prescribed. 

C. Any person subject to Chapter 20 NMSA 1978 may be convicted of an attempt es commit an 
offense although it appears on the trial that the offense was consummated. 


History: 1978 Comp., § 20-12-15, enacted by Laws Effective dates, — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 14. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. 


20-12-16. Conspiracy. 


Any person subject to Chapter 20 NMSA 1978 who conspires with any other person to commit 
an offense under that chapter shall, if one or more of the conspirators does an act to effect the ob- 
ject of the conspiracy, be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-16, enacted by Laws ‘Effective dates. —.Laws 1989, ch. 337 contained no 
1989, ch. 337, § 15. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989, 


20-12-17. Solicitation. 


Any person subject to Chapter 20 NMSA 1978 who solicits or advises another or others to desert 
in violation of Section 20-12-20 NMSA 1978 or mutiny in violation of Section 20-12-29 NMSA 1978 
shall, if the offense solicited or advised is attempted or committed, be punished with the punish- 
ment provided for the commission of the offense, but, if the offense solicited or advised is not com- 
mitted or attempted, he shall be punished as a court-martial may direct. 

Any person subject to this chapter who solicits or advises another or others to commit an act of 
misbehavior before the enemy in violation of Section 20-12-34 NMSA 1978 or sedition in violation 
of Section 20-12-29 NMSA 1978 shall, if the offense solicited or advised is committed, be punished 
with the punishment provided for the commission of the offense, but, if the offense solicited or ad- 
vised is not committed, he shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-17, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 16. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989, 


20-12-18. Fraudulent enlistment, appointment or separation. 


Any person who procures his own enlistment or appointment in the armed forces by knowingly 
false representation or deliberate concealment as to his qualifications for the enlistment or ap- 
pointment and receives pay or allowances thereunder or procures his own separation from the 
armed forces by knowingly false representation or deliberate concealment as to his eligibility for 
that separation shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-18, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 17. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. 
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20-12-19. Unlawful enlistment, appointment or separation. 


Any person subject to Chapter 20 NMSA 1978 who effects an enlistment or appointment in or 
a separation from the armed forces of any person who is known to him to be ineligible for that 
enlistment, appointment or separation because it is prohibited by law, regulation or order shall be 
punished asa court-martial may direct. 


History: 1978 Comp., § 20-12-19, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, §.18.. effective.date provision, but, pursuant to N.M. Const., art. 
| IV, § 23, was effective June 16, 1989. 


20-12-20. Desertion. 


A. Any member of the armed forces who: © 

, (1). without authority goes or remains absent from his unit, organization or place of duty 
with intent to remain away therefrom permanently; 

(2) quits his unit, organization or place of ‘stl with intent to avoid hazardous duty or to 
shirk important service; or 

(3) without being regularly siparated from one of the armed ines enlists or Sbbopite an 
appointment in the same or another one of the armed forces without fully disclosing the fact that 
he has not been regularly separated, or enters any foreign armed service except when authorized 
by the United States; ' ) 

is guilty of desertion. 

B. Any commissioned officer of the armed forces who, after tender of his resignation and before 
notice of its acceptance, quits his post or proper duties without leave and with intent to remain 
away therefrom permanently is guilty of desertion. » 

C. Any person found guilty of desertion or attempt to desert shall be punished, if the offense is 
committed: in time of war, by death or other punishment as a court-martial may direct, but if the 
desertion or attempt to desert occurs at any other time, by such punishment, other than death; as 
a court-martial may direct. 


History: 1978 Comp., $4 20-12-20, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 19. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. 


20-12-21. Absence without leave. . 


Any member of the armed forces who without authority: 

A. fails to go to his appointed place of duty at the time prescribed; 

B. goes from that place; or 

C. absents himself or remains absent from his unit, organization or place of duty at which he 
is required to be at the time prescribed; 

shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-21, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 20. effective date provision, but, pursuant to N.M. Const., art. 
IV; § 28; was effective June 16, 1989. 


20-12-22, Missing movement. 


Any person subject to Chapter 20 NMSA 1978 who through neglect or design misses the move- 
ment of a ship, aircraft or unit with which he is required in the course of duty, to move shall be 
punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-22, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 21. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. 
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20-12-23. Contempt toward officials. | en 


Any commissioned officer who uses contemptuous words against the president of the United 
States, the vice president of the United States, a member of congress, the United States secretary 
of defense, the secretary of a military department, the secretary of the United States department 
of transportation or the governor or legislature of any state, territory, commonwealth or possession 
in which he is on duty or present shall be punished as a court- martial may direct. 


History: 1978 Comp.,, § 20-12-28, enacted by Laws Effective dates. — Mis 1989, ch: 337 contained no 
1989, ch. 337, § 22. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. 


20-12-24. Disrespect toward superior commissioned officer. 


Any person subject to Chapter 20 NMSA 1978 who behaves with disrespect toward his superior 
commissioned officer shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-24, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 23. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, was effective June 16, 1989. 


20-12-25. Assaulting or willfully disobeying superior commissioned 
officer. 


Any person subject to Chapter 20 NMSA 1978 who strikes his superior commissioned officer 
or draws or lifts up any weapon or offers any violence against him while he is in the execution 
of his office or willfully disobeys a lawful command of his superior commissioned officer shall be 
punished, if the offense is committed in time of war, by death or such other punishment as'a court- 
martial may direct, and if the offense is committed at any other time, by punishment, other than 
death, as a court-martial may direct. 


History: 1978 Comp., § 20-12-25, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 24. effective date provision, but, pursuant to N.M. Const., art.. 
IV, § 238, was effective June 16, 1989. 


20-12-26. Insubordinate conduct toward warrant officer, 
noncommissioned officer or petty officer. 


Any warrant officer or enlisted member who: 

A. strikes or assaults a warrant officer, noncommissioned officer or petty officer while that 
officer is in the execution of his office; 

B. willfully disobeys the lawful order of a warrant officer, noncommissioned officer or petty 
officer; or 

C. treats with contempt or is disrespectful in language or deportment toward a warrant officer, 
noncommissioned officer or petty officer while that officer is in the execution of his office; 

shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-26, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 25. effective date provision, but, pursuant to N.M.Const., art. 
IV, § 23, was effective June 16, 1989. 


20-12-27. Failure to obey order or regulation. 


Any person subject.to Chapter 20 NMSA 1978 who: 
A. violates or fails to obey any lawful general order or regulation; 
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B. having knowledge of any other lawful order issued by’a member of the armed forces, which 
it is his duty to obey, fails to obey the order; or 

C. is derelict in the performance of his duties; 

shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-27, enacted ay Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 26. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989, 


20-12-28, Cruelty and maltreatment. 


Any person subject to Chapter 20 NMSA 1978 who is guilty of cruelty toward or oppression or 
maltreatment of any person subject to his Sie 3 shall be punished as a court-martial may direct. 


History: 1978 Comp., ., § 20-12-28, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 27. ; effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. ’ 


20-12-29. Mutiny or sedition. 


A. Any person subject to Chapter 20 NMSA 1978 who: 

(1) with intent to usurp or override lawful military authority, fe a in concert with any 
other person, to obey orders or otherwise do his duty or creates any violence or disturbance is 
guilty of mutiny; 

(2) with intent to cause the overthrow or destruction of lawful civil authority, creates, in 
concert with any other person, revolt, violence or other disturbance againet that authority is guilty 
of sedition; or 

(3) fails to do his utmost to prevent and suppress a mutiny or sedition being committed in 
his presence, or fails to take all reasonable means to inform his superior commissioned officer or 
commanding officer of a mutiny or sedition which he knows or has reason to believe is taking place; 

is guilty of a failure to suppress or report a mutiny or sedition. 

B. A person who is found guilty of attempted mutiny, mutiny, sedition or failure to suppress 
or report a mutiny or sedition shall be punished by death or other punishment as a court-martial 
may direct. 


History: 1978 Comp., § 20-12-29, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 28. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23; was effective June 16, 1989. 


20-12-30. Resistance, breach of arrest and escape. 


Any person subject to Chapter 20 NMSA 1978 who resists apprehension or breaks arrest or who 
escapes from custody or confinement shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-30, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 29. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. 


20-12-31. Releasing prisoner without proper authority. 


Any person subject, to Chapter 20 NMSA 1978 who, without proper authority, releases any pris- 
oner committed to his charge or who through neglect or design suffers any such prisoner to escape 
shall be punished as a court-martial may direct, whether or not the prisoner was committed in 
strict compliance with law. 
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History: 1978 Comp., § 20-12-31, enanter by Laws | Effective dates..— Laws 1989, ch. 337 contained no 
1989, ch, 337, § 30. effective date provision, but, pursuant to N.M. Const., art. 
Ny, § 23, was effective June 16, 1989, ] 


20-12-32. Unlawful detention. 


Any person subject to Chapter 20.NMSA 1978 who, except as provided by law, apprehends, 
arrests or confines any person shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-32, enacted by Laws Effective dates. — Laws 1989, ch. 3837 contained no. 
1989, ch. 337, § 31. effective date provision, but, pursuant to N.M. Const.,, art. 
IV, § 23, was effective June 16, 1989. 


20- 12-33. Noncompliance with procedural rules. 


Any. person subject to Chapter 20 NMSA 1978 who is responsible for unnecessary delay. in the 
disposition of any case of a person accused of an offense under that chapter or who knowingly and 
intentionally fails to enforce or comply with any provision of that chapter regulating the proceed- 
ings before, during or after trial of an accused shall be punished as a,.court-martial may direct. 


History: 1978 Comp., § 20-12-33, enacted by Laws Effective dates. — Laws 1989, ch. 837 contained no 
1989, ch. 337, § 32. effective date provision, but, pursuant to N,M. Const., art. 
IV, § 28, was effective June 16, 1989. 


20-12-34. Misbehavior before the enemy. 


Any person subject to Chapter 20 NMSA 1978 who before or in the presence of the enemy:; 

A... runs away; 

B. shamefully abandons, surrenders or delivers. up any. command, unit, place or military 
property which it is his duty to defend; 

C. through disobedience, neglect: or intentional misconduct encapeers the safety of any such 
command, unit, place or military property; 

D.. casts away his arms or ammunition; 

E. is guilty of cowardly conduct; 

F. quits his place of duty to plunder or pillage; 

G. causes false alarms in any command, unit or place under control of the armed forces; 

H. willfully fails to do his utmost to encounter, engage, capture or destroy any enemy troops; 
combatants, vessels, aircraft or any other thing, which it is his duty so to encounter, engage, 
capture or destroy; or 

I. does not afford all practicable relief and assistance to any troops, combatants, vessels or 
aircraft of the armed forces belonging to the United States or their allies when engaged in battle; 

shall be punished by death or other gic auinie i as a court-martial may seuatins 


History: 1978 Comp., § 20-12-34, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 33. effective date provision, but, pursuant to N;M. Const., art. 
IV, § 28, was effective June 16, 1989. 


20-12-35. Subordinate compelling surrender. 


Any person subject to Chapter 20 NMSA 1978 who compels or attempts to compel the com- 
mander of any place, vessel, aircraft or other military property, or of any body of members of the 
armed forces, to give it upto an enemy or to abandon it, or who strikes the colors or flag to any en- 
emy without proper authority, shall be punished by death or other punishment as a court- aeons 
may direct. 
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History: 1978 Comp., § 20-12-35, enacted by Laws Effective dates,.— Laws 1989, ch. 337 contained no 
1989, ch. 337, § 34. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989, 


20-12-36. Improper use of countersign. 


. Any person subject to Chapter 20. NMSA ‘1978 who in time of war discloses the parole or coun- 
tersign to any person not entitled to receive it or who gives to another who is entitled to receive 
and use the parole or countersign a different parole or countersign from that which, to his knowl- 
edge, he was authorized and required to give shall be punished by death or other punishment as 
a court-martial may direct. 


History: 1978 Comp., § 20-12-36, enacted by Laws Effective dates. — Laws 1989, ch. 387 contained no 
1989, ch. 337, § 35. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. 


20-12-37. Forcing a safeguard. 


Any person subject to Chapter 20 NMSA 1978 who forces a safeguard shall suffer death or other 
punishment as a court-martial may direct. 


History: 1978 pCitaye “s 8 20-12-37, panenta by Laws Effective dates. — Laws 1989, ch. 837 contained no 
1989, ch. 337, § 36. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, was effective June 16, 1989, 


20-12-38. Captured or abandoned property. 


A. All persons subject to Chapter 20 NMSA 1978 shall secure all public property Sica from 
the enemy for the service of the UnitedStates and shall give notice and turn over to the proper 
authority. without delay all captured or.abandoned property in their possession, custody or control. 

B, Any person subject to Chapter 20 NMSA 1978 who: 

(1) fails to carry out the duties prescribed in Subsection.A of this section; 

(2). buys, sells, trades or in any way deals in or disposes of captured or abandoned property, 
whereby he receives or expects any profit, benefit or advantage to himself or another, directly or 
indirectly connected with himself; or _; ) | 

(3) engages in looting or pillaging; 

shall be punished as a court-martial may direct. 


. History: 1978 Comp., § 20-12-38, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 37. effective date provision, but, pursuant to N. M, Const., art. 
IV, § 28, was effective dine 16, 1989. 


20-12-39. Aiding the enemy. 


Any person who aids or attempts to aid the enemy with arms, ammunition, supplies, money or 
other things or without proper authority, who knowingly harbors or protects or gives intelligence 
to or communicates or corresponds with or holds any intercourse with the enemy, either directly or 
indirectly, shall suffer death, or other punishment as a court-martial or military commission may 
direct. 


History: 1978 Comp., § 20-12-39, enacted by Laws Effective dates, — Laws 1989, ch, 337 contained no 
1989, ch. 337, § 38. effective date provision, but, pursuant to N.M. Const., art. 
IV, §:23, was effective June 16, 1989. 
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20-12-40. Misconduct as prisoner. 


Any person subject to Chapter 20 NMSA 1978 who, while in the hands of the enemy in time of 
war, for the purpose of securing favorable treatment by his captors, acts without proper authority 
in a manner contrary to law, custom or regulation, to the detriment of others of whatever national- 
ity held by the enemy as civilian or military prisoners or while in a position of authority over such 
persons, maltreats them without justifiable cause shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-40, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 39. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. 


20- 12-41. Spies. . 


Any person who in time of war is found lurking as a spy or acting as a spy in or about any place, 
vessel or aircraft, within the control or jurisdiction of any of the armed forces, or in or about any 
shipyard, any manufacturing or industrial plant or any other place or institution engaged in work 
in aid of the prosecution of the war by the United States, or elsewhere, shall be tried by a general 
court-martial or by a military commission and on conviction shall be va ppd by death: 


History: 1978 Comp., § 20-12-41, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 40. 9 effective date provision, but, pursuant to N.M. Const., art. 
j IV, § 23, was effective June 16, 1989, 


20-12-42. Espionage. 


A. Any person subject to Chapter 20 NMSA 1978 who, with intent or reason to believe that it is 
to be used to the injury of the United States or to the advantage of a foreign nation, communicates, 
delivers or transmits, or attempts to communicate, deliver or transmit, to any entity described in 
Subsection 'B of this section, either directly or indirectly; any thing described in Subsection C of 
this section shall be punished as a court-martial may direct, except that if the accused is found 
guilty of an offense that directly concerns nuclear weaponry, military spacecraft or satellites, early 
warning systems or other means of defense or retaliation against large scale attack, war plans, 
communications intelligence or cryptographic information or any other major weapons system or 
major element of defense strategy, the accused shall be punished by death or other punishment as 
a court-martial may direct. 

B. An "entity" referred to in Subsection A of this section is: 

(1) a foreign government; 

(2) a faction or party or military or naval force within a foreign country, whether recog- 
nized or unrecognized by the United States; or 

(3) a representative, officer, agent, employee, subject or citizen of such a government, 
faction, party or force. 

C. A'"thing" referred to in Subsection A of this section is a document, writing, code book, signal 
book, sketch, photograph, photographic negative, blueprint, plan, map, model, note, instrument, 
appliance or information relating to the national defense. 

D. No person may be sentenced by court-martial to suffer death for an offense under this 
section unless: 

(1) the members of the court-martial unanimously find at least one of the aggravating 
factors set out in Subsection G of this section; and 
(2) the members unanimously determine that any extenuating or mitigating circum- 
stances are substantially outweighed by any aggravating circumstances, including the aggravat- 
ing factors set out under Subsection G of this section. . 
E. Findings under this subsection may be based on: 
(1) evidence introduced on the issue of guilt or innocence; 


434 


© 2022 State of New Mexieo. New Mexico Compilation Commission. All rights reserved. 


20-12-43 CODE OF MILITARY JUSTICE || 20-12-45 


(2) evidence introduced during the sentencing proceeding; or vic aE 
(3) all such evidence. — 
F. 'The accused shall be given broad latitude to present matters in extenuation and mitigation. 
G. A sentence of death may be adjudged by a court-martial for an offense under this section 
only if the members unanimously find, beyond a reasonable doubt, one or more of the following 
aggravating factors: 
(1) the accused has been Sones of another offense involving espionage ‘or treason for 
which either a sentence of death or imprisonment for life was authorized by statute; 
(2) in the commission of the offense, the accused knowingly created a grave risk of sub- 
stantial damage to the national security; 
(3) in the commission of the offense, the accused knowingly created a grave risk of death 
to another person; or 
(4) any other factor that may be prescribed by the president of the United States by 
regulations. 


History: 1978 Comp., § 20-12-42, enacted by Laws | Effective dates. — Laws 1989, ch, 337 contained no 
1989, ch. 337, § 41. ~ effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. 


20-12-43. False official statements. 


Any person subject to Chapter 20 NMSA 1978 who, with intent to deceive, signs any false 
record, return, regulation, order or other official document, knowing it to be false, or makes any 
other false official statement knowing it to be false, shall be punished as a court-martial may 
direct. 

History: 1978 Comp., § 20-12-43, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 


1989, ch. 837, § 42. effective-date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989, 


20-12-44. Military property of the United States; loss, damage, ; 
destruction or wrongful disposition. 


Any person subject to Chapter 20 NMSA 1978 who, without proper aukbarity 

A. sells or otherwise disposes of; 

B. willfully or through neglect damages, destroys or loses; or, 

C. willfully or through neglect suffers to be lost, damaged, sold or wrongfully disposed of; 
any military property of the United States, shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-44, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 43. effective date provision, but, pursuant to N. M. Const., art. 
: celal IV, § 28, was effective June 16, 1989. if 


20-12-45. Property other than military property of United States; waste, 
spoilage or destruction. 


Any person subject to Chapter 20 NMSA 1978 who willfully or recklessly wastes, spoils or oth- 
erwise willfully and wrongfully destroys or damages any property other than military property of 
the United States shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-45, enacted by Laws Effective dates. — Laws'1989, ¢h: 337 contained no 
1989, ch. 337, § 44. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16,1989. 
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20-12-46. Improper hazarding of vessel. 


A. Any person subject to Chapter 20 NMSA 1978 who willfully and wrongfully hazards or 
suffers to be hazarded any vessel of the armed forces shall suffer death or punishment as a court- 
martial may direct. 

B. Any person subject to Chapter 20 NMSA 1978 who negligently hazards or suffers to be 
hazarded any vessel of the armed forces shall be punished as a court-martial may direct. 


History: 1978 Comp,, § 20-12-46, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 45. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. 


20-12-47. Drunken or reckless driving. 


Any person subject to Chapter 20 NMSA 1978 who operates any vehicle while drunk, or in a 
reckless or wanton manner, or while impaired by a substance described in Section 20-12-66 NMSA 
1978 shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-47, einnied by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 46. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. 


20-12-48. Drunk on duty. 


Any person subject to Chapter 20 NMSA 1978 other than a sentinel or look-out who is found 
drunk on duty shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-48, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 3387, § 47. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, was effective June 16, 1989. 


20-12-49. Murder. 


Any person subject to Chapter 20 NMSA 1978 who, without Tnatanestion or excuse, unlawfully 
kills a human being, when he: 

A. has a premeditated design to kill; 

B. intends to kill or inflict great bodily harm; 

C. is engaged in an act which is inherently dangerous to otters and evinces a wanton disre- 
gard of human life; or 

D. is engaged in the perpetration or attempted perpetration of burglary, sodomy, rape, robbery 
or aggravated arson; | 

is guilty of murder, and shall suffer punishment as a court-martial may direct, except that if 
found guilty under Subsection A or D of this section, he shall suffer death or imprisonment for life 
as a court-martial may direct. 


History: 1978 Comp., § 20-12-49, enacted by Laws ANNOTATIONS 


1989, ch. 337, § 48. 

Effective dates. — Laws 1989, ch. 337 contained. no _Am. Jur, 2d, A.L.R, and C.J.S. references. — Va- 
effective date provision, but, pursuant to N.M. Const., art. lidity and construction of "extreme indifference" murder 
IV, § 23, was effective June 16, 1989. statute, 7 A.L.R.5th 758. 


20-12-50. Manslaughter. 


A, Any person subject to Chapter 20 NMSA 1978 who, with an intent to kill or inflict great bodily 
harm, unlawfully kills a human being in the heat of sudden passion caused by adequate provocation 
is guilty of voluntary manslaughter and shall be punished as a court-martial may direct. 
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B. Any person subject to Chapter 20 NMSA:1978 who, without an intent to kill or inflict great 
bodily harm, unlawfully kills a human being: 
(1) by culpable negligence; or | 
(2). while perpetrating or attempting to perpetrate an offense, other than those named in 
Subsection D of Section 20-12-49 NMSA 1978, directly affecting the person; 
is guilty of involuntary manslaughter and shall be punished as a court-martial may direct. » 


History: 1978 Comp., § 20-12-50, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 49. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. 


20-12-51. Rape and other sex crimes. 


A. Any person subject to Chapter 20 NMSA 1978 is guilty of rape and shall be punished as a 

court-martial may direct if the person commits a sexual act. upon another person by: 

(1). using unlawful force against that other person; 

(2) using force causing or likely to,cause death or grievous bodily harm to any person; 

(3) threatening or placing that other person in fear that any person will be subjected to 
death, grievous bodily harm or kidnapping; 

(4) first rendering that other person unconscious; or 

(5). administering to that other person by force or threat of force, or without the knowledge 
or consent of that person, a drug, intoxicant or other similar substance and thereby substantially 
impairing the ability of that other person to appraise or control conduct. 

B. Any person subject to Chapter 20 NMSA 1978 is guilty of sexual assault and shall be pun- 
ished as a court-martial may direct if the person commits a sexual act upon another person: 

(1) by threatening or placing that other person in fear; 

(2) by making a fraudulent representation that the sexual act serves a professional pur- 
pose; 
_..;. (8) by inducing a belief by any artifice, pretense or concealment that the person is another 
person; | | dn 
(4) without the consent of the other person; 

(5) when the person knows or reasonably should know that the other person is asleep, 
unconscious or otherwise unaware that the sexual act is occurring; or 

(6) when the other person is incapable of consenting to the sexual act due to: 1) impair- 
ment by any drug, intoxicant or other similar substance, and that condition is known or reason- 
ably should be known by the person; or 2) a mental disease or defect or physical disability, and that 
condition is known or reasonably should be known by the person. 

C. Any person subject to Chapter 20 NMSA 1978 is guilty of aggravated sexual contact and 
shall be punished as a court-martial may direct if the person commits or causes sexual contact 
upon or by another person if to do so would violate Subsection A of this section had the sexual 
contact been a sexual act. 

D.. Any person subject to Chapter 20 NMSA 1978 is guilty of abusive sexual contact and shall 
be punished as a court-martial may direct if the person commits or causes sexual contact upon or 
by another person if to do so would violate Subsection B of this section had the sexual contact been 
a sexual act. 

BE. Ina prosecution under this section, in proving that a person made a threat, it need not be 
proven that the person actually aid aa to carry out the threat or had the ability to carry out the 
threat. 

F. An accused may raise any e piieenie defenses available under Chapter 20 NMSA 1978 or 
the rules for court-martial. Marriage is not a defense for any conduct at issue in any prosecution 
under this section. 

G. An expression of lack of consent through words or conduct means that there is no consent. 
Lack of verbal or physical resistance does not constitute consent. Submission resulting from the 
use of force, threat of force or placing another person in fear also does not constitute consent. A 
current or previous dating or social or sexual relationship by itself or the manner of dress of the 
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person involved with the accused in the conduct at issue does-not constitute consent. A sleeping, 
unconscious or incompetent person cannot consent. A person cannot consent to force causing or 
likely to cause death or grievous bodily harm or to being rendered unconscious. A person cannot 
consent while under threat or in fear or under the circumstances described in Subsection B of this 
section. All the surrounding ginelingarmaies are to be considered in determining whether a person 
gave consent. Ube ; 
H. As used in this section: 

(1). "consent" means a freely given agreement to the conduct at issue by a competent per- 
son; Aes: 

(2) "force" means: 

(a) the use of a weapon; | 

(b) the use of such physical strength or 'violence‘as is sufficient to overcome,'restrain 
or injure a person; or 

(¢) inflicting physical harm sufficient to coerce or compel submission by the victim; 

(8) "grievous bodily harm" means serious bodily injury. Grievous bodily harm’ includes 
fractured or dislocated bones, deep cuts,‘torn members of the body, serious damage to internal 
organs and other severe bodily injuries. It does not SIC minor injuries such as a black eye or a 
bloody nose; 

(4) "incapable of consenting" means the person is: 

(a) incapable of appraising the nature of the conduct at issue; or ° 

(b) physically incapable of declining Par icra Gon in, or communicating unwilling: 
ness to engage in, the sexual act at issue; 

(5) "sexual act" means: | 

(a) the penetration, however slight, of the penis into the vulva, anus or mouth; 

(b) contact between the mouth and the penis, vulva, scrotum or anus; or’ 

(c) the penetration, however slight, of the vulva or penis or anus of another by any 
part of the body or any object, with an intent to abuse, humiliate, harass or degrade any esi or 
to arouse or gratify the sexual desire of any person; mM 

(6) “sexual contact" means touching, or causing another person to touch, either abietty or 
through the clothing, the vulva, penis, scrotum, anus, groin, breast, inner thigh or buttocks of any 
person, with an intent to abuse, humiliate, harass or degrade any person or to arouse or gratify the 
sexual desire of any person. Touching may be accomplished by any part of the body or an object; 

(7) "threatening or placing that other person in fear" means a communication or action 
that is of sufficient consequence to cause a reasonable fear that noncompliance will result in the 
victim or another person being subjected to the wrongful action contemplated by the communica- 
tion or action; and 

(8) “unlawful force" means an act of force done without legal justification or excuse. ” 


Sil 


History: 1978 Comp., § 20-12-51, enacted by Laws punished", deleted “by death or other punishment", and 


1989, ch. 337, § 50; 2021, ch. 67, § 1. after "may direct", added "if the person commits a sexual 

The 2021 amendment, effective June 18, 2021, act upon another person by", and added Paragraphs A(1) 
amended the elements and definitions of certain sex through A(5); in Subsection B, after "Chapter 20 NMSA 
crimes, removed certain marriage exceptions to certain 1978", deleted "who, under circumstances not amounting 
sex crimes, and specifically provided that marriage is not to rape, commits an act of sexual intercourse with a fe- 
a defense for any conduct at issue in any prosecution un- male not his wife who has not attained the.age of sixteen) 
der this section; in the heading, after "Rape and", deleted years is guilty of carnal knowledge" and added "is guilty 
"carnal knowledge" and added "other sex crimes"; in Sub- of sexual assault", after "may direct", added "if the person 
section A, after "Chapter 20 NMSA 1978", deleted "who commits a sexual act upon another person", and added 
commits an act of sexual intercourse with a female not Paragraphs B(1) through B(6); and deleted former Subsec- 
his wife, by force and without her consent", after "shall be tion C and added new Subsections C through H. ’ 


20-12-52. Larceny and wrongful appropriation. 


A. Any person subject to Chapter 20 NMSA 1978 who wrongfully takes, obtains. or withholds, 
by any means, from the possession. of the owner or of any other person any money, personal, prop- 
erty or article of value of any kind: 
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(1). with intent permanently to deprive or defraud another person of the use and benefit of 
property or to appropriate it to his own use or the use of any person other than the owner, steals 
that property and is guilty of larceny; or 

(2) with intent temporarily to deprive or defraud another person of the use and benefit of 
property or to appropriate it to his own use or the use of any person other than:the owner; 

is guilty of wrongful appropriation. 
*B. Any person found guilty of larceny or wrongful appropriation shall be punished as a court- 
martial may direct. 


History: 1978 Comp., § 20-12-52, enacted: by Laws Effective dates. — Laws’ 1989, ch. 337 contained no 
1989, ch. 387, § 51. effective date provision, but, pursuant to N.M. Const., art. 
, IV, § 23, was effective June 16, 1989, 


20-12-53. Robbery. 


Any person subject to Chapter 20 NMSA 1978 who with intent to steal takes ieledlieg of value 
from the person or in the presence of another, against his will, by means of force or violence or fear 
of immediate or future injury to his person or property or to the person or property of a relative or 
member of his family or of anyone in his company at the time of the tobbery i is guilty of robbery 
and shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-58, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 52. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. 


20-12-54. Forgery. 


Any person subject to Chapter 20 NMSA 1978 who, with intent to defraud: 

A. falsely makes or alters any signature, to, or any part of, any writing which would, if genuine, 
apparently impose a legal liability on another or change his legal right or liability to his prejudice; or 
~ B. utters, offers, issues or transfers sucha writing, known by him to be so made or altered; _ 

is guilty of forgery and shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-54, enacted Py, Laws ‘Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 53. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. 


20-12-55. nial drawing or uttering check, draft or order without 
sufficient funds. 


Any person subject to Chapter 20 NMSA 1978 who: F 

A. for the procurement of any article or thing of value, with intent to ea et ee 

B. for the payment of any past due obligation, or for any other purpose, with intent to deceive; 

makes, draws, utters or delivers any check, draft or order for the payment of money upon any 
bank or other depository, knowing at the time that the maker or drawer has not,or will not have 
sufficient funds in, or credit with, the bank or other depository for the payment of that check, draft 
or order in full upon its presentment, shall be punished as a court-martial may direct. The making, 
drawing, uttering or delivering by a maker or drawer of a check, draft or order, payment of which 
is refused by the drawee because of insufficient funds of the maker or drawer in the drawee's pos- 
session or control, is prima facie evidence of his intent to defraud or deceive and of his knowledge 
of insufficient funds in, or credit with, that bank or other depository, unless the maker or drawer 
pays the holder the amount due within five days after receiving notice, orally or in writing, that 
the check, draft or order was not paid on presentment. In this section, the word "credit" means an 
arrangement or understanding, express or implied, with the bank or other depository for the pay- 
ment of that check, draft or order. 
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History: 1978 Comp., §.20-12-55, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 54. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. . 


20-12-56. Maiming. 


Any person subject to Chapter 20 NMSA 1978 who, with intent to injure, disfigure or disable, 
inflicts upon the person of another an injury which: 

A. seriously disfigures his person by a mutilation thereof; 

B. . destroys or disables any member or organ of his body; ra) ee , 

C. seriously diminishes his physical vigor by the injury of any member or organ; 

is guilty of maiming and shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-56, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 55. effective date provision, but, pursuant to N.M. Const, art. 
IV, § 28, was effective June 16, 1989, 


20-12-57. Repealed. 


Repeals. — Laws 2021, ch. 55, § 12 repealed 20-12-57 of former section, see the 2020 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 1989, ch. 337, § 56, re- Source.com. 
lating to sodomy, effective June 18, 2021. For provisions 


20-12-58. Arson. 


A. Any person subject to Chapter 20 NMSA 1978 who willfully and maliciously burns or sets 
on fire an inhabited dwelling or any other structure, movable or immovable, wherein to the knowl- 
edge of the offender there is at the time a human being, is guilty of aggravated arson and shall be 
punished as a court-martial may direct. 

B. Any person subject to Chapter 20 NMSA 1978 who willfully and maliciously burns or sets 
fire to the property of another, except as provided in Subsection A of this section, is guilty of simple 
arson and shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-58, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 57. effective date provision, but, pursuant to N.M, Const., art. 
IV, § 23, was effective June 16, 1989, 


20-12-59, Assault. 


A. Any person subject to Chapter 20 NMSA 1978 who attempts or offers with unlawful force or 
violence to do bodily harm to another person, whether or not the attempt or offer is consummated, 
is guilty of assault and shall be punished as a court-martial may direct. 

B. Any person subject to Chapter 20 NMSA 1978 who: 

(1) commits an assault with a dangerous weapon or other means or force likely to produce 
death or grievous bodily harm; or . 

(2) commits an Sopcast and intentionally inflicts grievous bodily harm with or without a 
weapon; 

is guilty of aggravated assault and shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-59, enacted by Laws Effective dates. — Laws 1989, ch. 837 contained no 
1989, ch, 337, § 58. effective date provision, but, pursuant to N.M; Const., art. 
IV, § 23, was effective June 16, 1989. 
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20-12-60. Extortion. 


Any person subject to Chapter 20 NMSA 1978 who communicates threats to another person 
with the intention thereby to obtain anything of value or any acquittance, advantage or immunity 
is guilty of extortion and shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-60, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 59. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. 


20-12-61. Burglary. : 
Any person subject to Chapter 20 NMSA 1978 who, with intent to commit an offense punish- 
able under Sections 20-12-49 through 20-12-60 NMSA 1978 breaks and enters, in the nighttime, 


the dwelling house of another, i is guilty of burglary and shall be punished as a court-martial may 
direct. 


History: 1978 Comp., § 20-12-61, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 3387, § 60. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, was effective June 16, 1989. 


20-12-62. Housebreaking. 


Any person subject to Chapter 20 NMSA 1978 who unlawfully enters the building or structure 
of another with intent to commit a criminal offense therein is guilty of housebreaking and shall be 
punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-62, enacted by Laws Effective dates. — Laws.1989, ch..337 contained no 
1989, ch. 337, § 61. . effective date provision, but, pursuant to.N,M. Const., art. 
IV, § 23, was effective June 16, 1989. 


20- 12-63. Perjury. . 


Any person subject to Chapter 20 NMSA 1978 who in a judicial proceeding or in a course of 
justice willfully and corruptly; 

A. upon a lawful oath or in any form allowed by law to be substituted for an oath, gives any 
false testimony material to the issue or matter of inquiry; or 

B. in any declaration, certificate, verification or statement under penalty or perjury as permit- 
ted under Section 1746 of Title 28, United States Code, subscribes any false statement material to 
the issue or matter of inquiry;, 

is guilty of perjury and shall be punished as a court- martial may direct. 


History: 1978 Comp., §. 20-12-63, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 62. “effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. 


20-12-64. Frauds against the United States, 


Any person subject to Chapter 20 NMSA 1978: 
A. who, knowing it to be false or fraudulent: | 
(1) makes any claim against the United States or any officer thereof; or 
(2) ‘presents'to any person in the civil or military service thereof, for approval or payment, 
any claim essen the United Shai or any officer thereof; 
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B. who, for the purpose of obtaining the approval, allowance or payment of any. claim against 
the United States or any officer thereof: 

(1) makes or uses any writing or other paper spp onc it to contain any false or ‘fraudulent 
statements; 

(2) makes any oath to any fact or to any writing or other paper baewhite the oath to be 
false; or 

(3) forges or counterfeits any signature upon any writing or other paper, or uses any such 
signature knowing it to be forged or counterfeited; 

C. who, having charge, possession, custody or control of any money, or other property of the 
United States, furnished or intended for the armed forces thereof, knowingly delivers to any 
person having authority to receive it, any amount thereof less than that for which he receives ‘a 
certificate of receipt; or 

D. who, being authorized to make or deliver any paper certifying the receipt of any property 
of the United States furnished or intended for the armed forces thereof, makes or delivers to 
any person such writing without having full knowledge of the truth of the statements therein 
contained and with intent to defraud the United States, shall, upon conviction, be punished as a 
court-martial may direct. 


History: 1978 Comp., § 20-12-64, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 63. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, was effective June 16, 1989. 


20-12-65. Conduct unbecoming an officer and a gentleman. 


Any commissioned officer, cadet or midshipman who is convicted of conduct unbecoming an 
officer and a gentleman shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-65, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 64. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. 


20-12-66. Wrongful use and possession of controlled substances. 


A. Any person subject to Chapter 20 NMSA 1978 who wrongfully uses, possesses, manufac- 
tures, distributes, imports into the customs territory of the United States, exports from the United 
States or introduces into an installation, vessel, vehicle or aircraft used by or under the control 
of the armed forces a substance described in Subsection B of this section shall be punished as a 
court-martial may direct. 

B. The substances referred to in Subsection A of this section are the following: 

(1) opium, heroin, cocaine, amphetamine, lysergic acid diethylamide, methamphetamine, 
phencyclidine, barbituric acid and marijuana and any compound or derivative of any such sub- 
stance; 

(2) any substance not specified in Paragraph (1) of this subsection that‘is listed on a sched- 
ule of controlled substances prescribed by the’ president of the United States for the purposes of 
this section; and 

(3) any other substance not specified in Paragraph (1) of this subsection or contained on a 
list prescribed by the president under Paragraph (2) of this subsection that is listed in Schedules I 
through V of Section 202 of the Controlled Substances Act (21 U.S.C, 812). 


History: 1978 Comp., § 20-12-66, enacted by Laws ANNOTATIONS 


1989, ch. 337, § 65. : 
Effective dates. — Laws 1989, ch. 387 contained no ( Am. Jur. 2d, ALR. and CJS. references. — Valid- 

effective date provision, but, pursuant to N.M. Const., art. ity, construction and application of state or local law BY: 

IV, § 23, was effective June 16, 1989, ’ hibiting maintenance of vehicle for purpose of keeping or 


selling controlled substances, 31 A.L.R.5th 760. 
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20-12-67. Misbehavior of sentinel. 


Any sentinel or look-out who is found drunk or sleeping upon his post, or leaves it, before he is 
regularly relieved, shall be punished, if the offense is committed in time of war, by death or other 
punishment as a court-martial may direct, but if the offense is committed at any other time, by 
punishment other than death as a court-martial may direct. 


History: 1978 Comp., § 20-12-67, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 66. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. 


20-12-68. Repealed. 


Repeals. — Laws 2021, ch. 55, § 12 repealed 20-12-68 of former section, see the 2020 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 1989, ch. 337, § 67, re- Source.com. 
lating to dueling, effective June 18, 2021: For provisions 


20-12-69. Malingering. 


Any person subject to Chapter 20 NMSA 1978 who for the purpose of evident work, duty or 
service: 

A. feigns illness, physical disablement, mental lapse or derangement; or 

B. intentionally inflicts self-injury; 

shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-69, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 68. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, was effective June 16, 1989. 


20-12-70. Riot or breach of peace. 


Any person subject to Chapter 20 NMSA 1978 who causes or paneabace: in any riot or breach 
of the peace shall be punished as a court-martial may direct. 


History: 1978 Comp., § 20-12-70, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 69. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 16, 1989. 


20-12-71. Provoking speeches or gestures. 


_ Any person subject to Chapter 20 NMSA 1978 who uses provoking or reproachful words or 
gestures toward any other person subject to that chapter shall be punished as a court-martial 
may direct. 


History: 1978 Comp., § 20-12-71, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 337, § 70. effective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, was effective June 16, 1989, 


20-12-72. Principals. 


Any person subject to Chapter 20 NMSA 1978 who: 
A. commits an offense punishable by Chapter 20 NMSA 1978 or aids, abets, counsels or 
procures its commission; or 
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B. causes an act to be done which if directly performed by him would be punishable. by’ 
Chapter 20 NMSA 1978; 
is a blend 


History: 1978 Comp., § 20-12-72, enacted ire Laws Effective dates. — Laws 1989, ch. 887 contained no 
1989, ch. 337, § 71. ' _ effective date provision, but, pursuant to N.M, Const., art, 
IV, § 28, was effective June 16, 1989. 


20-12-73. General article. 


Though not specifically mentioned in Chapter 20 NMSA 1978, all disorders and neglects to the 
prejudice of good order and discipline in the armed forces, all conduct of a nature'to bring discredit 
upon the armed forces and crimes and offenses not capital, of which persons subject to Chapter 20 
NMSA 1978 may be guilty, shall be taken cognizance of by a general, special or summary court- 
martial, according to the nature and degree of the offense, and shall be punished at the discretion 
of that court. 


History: 1978 Comp., § 20-12-73, enacted by Laws Effective dates. — Laws 1989, ch. 337 contained no 
1989, ch. 387, § 72. effective date provision, but, pursuant to N. M. Condi, art. 
' IV, § 23, was effective June 16, 1989. 


20-12-74. Prohibited activities with military recruit or trainee by 
person in position of special trust; consent not a defense. 


A, Any person subject to Chapter 20 NMSA 1978 shall be punished as a court-martial may 
direct if the person: | 

(1) is an officer or ndresbiniimanionsd officer; 

(2) isin atraining leadership position with respect to a specially protected junior member 
of the armed forces; and 

(3) knew, or reasonably should have known, that the person was engaged in prohibited 
sexual activity with a specially protected junior member of the armed forces. 

B. Any person subject to Chapter '20 NMSA 1978 shall be punished as a tihetignarkial may. 
direct if the person is a military recruiter and knew, or reasonably pags have known, that the 
person was engaged in prohibited sexual activity with: 

(1) an applicant for military service; or 
(2) a specially protected junior member of the armed forces who is enlisted under a al. 
layed entry program. 

C. Any person subject to Chapter 20 NMSA) 1978 shall be punished as a court-martial may 
direct if the person: 

(1) is a commissioned, warrant or noncommissioned officer; 

(2) is in a training leadership position with respect to a specially protected metnber of the 
armed forces; and 

(3) engaged in prohibited sexual activity with a person that the person knew, or reason- 
ably should have known, was a‘specially protected junior member of the armed forces, 

D. Any person. subject. to Chapter 20 NMSA 1978 shall be punished as a court-martial may 
. direct if the person: 

(1) is a commissioned, warrant or noncommissioned officer; 

(2) is performing duties as a military recruiter; and ) 

(3) engaged in prohibited sexual activity with a person that the person knew, or reason- 
ably should have known, was an applicant for military service; or 

(4) engaged in prohibited sexual activity with a person that the person knew, or reason- 
ably should have known, was a specially protected junior member of the armed forces who is en- 
listed under a delayed entry program. 

EK. Consent is not a defense to prosecution pursuant to this section. 
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F, The maximum punishment of prosecution pursuant to this section shall be a dishonorable 
‘discharge, forfeiture of all pay and allowances received on or after the effective date of the sen- 
tence and confinement for less than one year. 

G. As used in this section: 

(1) "applicant for military service" means a person who, under regulations prescribed by 
the secretary concerned, is an applicant for original enlistment or appointment in the armed forces; 

(2) "military recruiter" means a person who, under regulations prescribed by the secretary 
concerned, has the primary duty to recruit persons for military service; 

(3) "prohibited sexual activity" means, as specified in regulations prescribed by the sec- 
retary concerned, inappropriate physical intimacy under circumstances described in such regula- 
tions; 

_. (4) "regulations prescribed by the secretary concerned" means rules, regulations, instruc- 
tions and procedures prescribed by the secretary of the army or secretary of the air force with 
respect to soldiers or airmen of the national guard; 

(5) "specially penleriens junior member of the armed forces" means a member of the armed 
forces who is: 

(a) assigned to, or is lain Pith A to, basic training or other initial active duty 
for training, including a member who is enlisted under a delayed entry program; 

(b) a cadet, an officer candidate or a student in any other officer qualification pro- 
gram; or 

(c) in any program that, by regulation prescribed by the secretary concerned, is iden- 
tified as a training program for initial career qualification; and 

(6) "training leadership position" means, with respect to a specially protected junior mem- 
ber of the armed forces, any drill instructor position or other leadership position in a basic training 
program, an officer candidate school, a reserve officers’ training corps unit, a training program for 
entry into the armed forces or any program that, by regulation prescribed by the secretary con- 
cerned, is identified as a training program for initial career qualification. . | 


History: Laws 2021, ch. 55, § 10. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates, — Laws 2021, ch. 55 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art, é 


20-12-75, Wearing unauthorized insignia, decoration, badge, ribbon, 
device or lapel button. 


A. Any person subject to Chapter 20 NMSA 1978 shall be punished as a court-martial may 
direct if the person: 
(1) is not authorized to wear an insignia, decoration, badge, ribbon, device or lapel button; 
and 
(2) wrongfully wears such insignia, decoration, badge, ribbon, device or lapel button upon 
the person's uniform or civilian clothing. 
B, The maximum punishment of prosecution pursuant to this section shall be: 
~ (1) for the wrongful wearing of the medal of honor, distinguished service cross, navy cross, 
air force cross, silver star, purple heart or a valor device on any personal award, a dishonorable dis- 
charge, forfeiture of all pay and allowances received on or after the effective date of the sentence 
and confinement for less than one year; or 
(2) for all other violations of this section, a bad conduct discharge, forfeiture of all pay and 
allowances and confinement for no more than six months. 
C. As used in this section, "wrongful" means that the conduct is done without legal justification 
or excuse. Actual knowledge that the person was or is not authorized to wear the item in question 
is required. Knowledge may be proved by circumstantial evidence. 


History: Laws 2021, ch. 55, § 11. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 55 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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20-13-1 MILITARY AFFAIRS 10 20-13-2 — 


ARTICLE 13 


Senior Master Sergeant Jessey Baca Military Airborne 
Hazards and Open Burn Pit Aieeiiaica 


Sec. 3 Sec 
20-13-1. Short title. : 20- 13: 2. Military airborne hazards and open ere pie 
registry; creation; duties. 


20-13-1. Short title. 


This act may be cited as the "Senior Master Sergeant Jessey Baca Military Airborne Hazards 
and Open Burn Pit Registry Act". 


History: Laws 2015, ch. 94, § 1. 7 ‘Effective dates. — Laws 2015, ch. 94, § 3 made Laws 
2015, ch, 94, § 1 plcae ag 1, 2015. 


20-13-2. Military airborne hazards and open burn pit ad ph creation; 
duties. 


For the purposes of outreach, education and advocacy for New Mexico service members and 
veterans who have been exposed to open burn pit smoke or other airborne hazards during their 
service in operation Iraqi freedom, operation enduring freedom, operation new dawn, the Gulf 
War 1990-1991 or other conflicts or theaters that may subsequently be identified, the secretary of 
veterans’ services shall: rag hr“! 

A. identify a subject-matter expert at the United States department of veterans affairs who 
has the ability and capacity to assist veterans seeking medical care or assistance with the depart- 
ment of veterans affairs' claims process; 

B. make available to veterans the most current medical studies and recommendations with 
regards to inhalation of toxic substances due to exposure to open burn pits; and 

C. establish and maintain a public information program to educate and inform service 
members, veterans and their families regarding: 

(1) how tosign up and use the United States department of veterans affairs burn pit reg- 
istry and information regarding the veterans health administration's presumptive conditions or 
diseases believed to have been caused by exposure to open burn pits; 

(2) the types of treatment offered by the veterans health administration that are available 
for any conditions or diseases caused by exposure to open burn pits and care offered outside the 
veterans health administration that have been approved for medical use; 

(3) how to document medical conditions that may be related to exposure to open burn 
pits and how to apply for a service-connected disability through the United States department of 
veterans affairs; and . 

(4) appealing an existing disability rating decision or requesting. an n upgrade i in disability 
rating from the United States department of veterans affairs. 


History: Laws 2015, ch. 94, § 2. Effective dates. — Laws 2015, ch. 94, § 3 made Laws 
2015, ch. 94, § 2 effective July 1, 2015. 
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CHAPTER 21 


State and Private Education Institutions 


Art. 
1. General Brotisions Relating to State Educational Institutions, 21. 1-1 to 21-1-49 , 
1A. University Endowments, Repealed 
1B. Post-Secondary Education Articulation, 21-1B-1 to 21-1B-6 
2. Post-Secondary Educational Planning, 21-2-1 to 21-2-9 
2A. College District Tax, 21-2A-1 to 21-2A-17 
3. Certain State Post-Secondary Schools, 21-3-1 to 21-3-31 
4. Northern New Mexico State School, 21-4-1 to 21-4-4 . 
5. New Mexico School for the Blind and Visually Impaired, 21-5-1 to 21-5-23 
6. New Mexico School for the. Deaf, 21-6-1 to 21-6-3 
7. University of New Mexico, 21-7-1 to 21-7-32 ) 
8. New Mexico State University, 21-8-1 to 21-8-44 
- 9, State’ Chemist and Laboratory, 21-9-1 to 21-9-4 
10. Development of Indian Resources, 21-10-1 to 21-10-12 
11. New Mexico Institute of Mining and Technology, 21-11-1 to 21-11-28 
12. New Mexico Military Institute, 21-12-1 to 21-12-21 
13. Community Colleges, 21-13-1 to 21-13-27, , 
13A. Workforce Training, 21-13A-1 to 21-13A-6 — 
14, Branch Community Colleges, 21-14-1 to 21-14-17 
14A. Off-Campus Instruction, 21-14A-1 to 21-14A-10 
15. Community College and Vocational-Technical Center at Walker Air Force Base, 
Repealed 
16. Technical and Vocational Institute Districts, 21-16-1 to 21-16-24 
16A. Learning Centers, 21-16A-1,to 21-16A-8 
17. Area Vocational Schools, Repealed 
18. Vocational Capital Improvements, Repealed 
19. Development Training, 21-19-1 to 21-19-18 . 
19A. Apprenticeship Assistance, 21-19A-1 to 21-19A-13 
20. Travel Service Training, 21-20-1 to 21-20-4 
21. Student Loans, 21-21-1 to 21-21-26 
21A, Educational Assistance, 21-21A-1 to 21-21A-25 
21B. Work-Study, 21-21B-1 to 21-21B-9 
21C. Student Choice Grants, 21-21C-1 to 21-21C-9 
21D. Reduced Tuition for Senior Citizens, 21-21D-1 to 21-21D-5 
21E. Vietnam Veterans’ Scholarship Fund, 21-21E-1 to 21-21E-3 
21F. Fire Fighter and Peace Officer Survivors Scholarships, 21-21F-1 to 21-21F-5 
21G. Graduate Fellowship, 21-21G-1 to 21-21G-11 
21H. New Mexico Scholars, 21-21H-1 to 21-21H-9 
211. Minority Doctoral Loan Repayment Assistance, 21-21I-1 to 21-211-8 
21J. Legislative Endowment Scholarship, Repealed | . 
21K. Education Trusts, 21-21K-1 to 21-21K-7 
21L. College Affordability, Repealed _ 
21M. Students with Disabilities Scholarship Act, 21-21M-1 to 21-21M-8 
21N. Legislative Lottery Tuition Scholarship, 21-21N-1 to 21-21N-7 
210. Teacher Preparation Affordability, 21-210-1 to 21-210-7 
21P. Grow Your Own Teachers, 21-21P-1 to 21-21P-8 
21Q. Community Governance Attorney, 21-21Q-1 to 21-21Q-5 
21R. Opportunity Scholarship, 21-21R-1 to 21-21R-8 
22. Medical Student Loans, 21-22-1 to 21-22-10 
22A. Osteopathic Medical Student Loans, 21-22A-1 to 21-22A-10 
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STATE AND PRIVATE EDUCATION INSTITUTIONS 


Art. 


22B. Nursing Student Loans, 21-22B-1 to 21-22B-10 | 
22C. Allied Health Student Loan for Service, 21-22C-1 to 21-22C-10 
22D. Health Professional Loan Repayment, 21-22D-1 to 21-22D-13 
22K. Teacher Loan for Service, 21-22E-1 to 21-22EK-10 
22F. Public Service Law Loan Repayment Act, 21-22F-1 to 21-22F-11 
22G. Conditional Tuition Waiver for Primary Care Medical Students, Repealed 
22H. Teacher Loan Repayment, 21-22H-1 to 21-22H-9 | 
221. Children, Youth and Families Worker Loan Repayment, 21-221-1 to 21-221-8 
23. Post-Secondary Educational Institution Act, 21-23-1 to 21-23-16 
23A. American Indian Post-Secondary Education, 21-23A-1 to 21- 23A-6 
23B. Interstate Distance Education, 21-23B-1 to 21-23B-6 
24. Out-of-State Proprietary Schools, 21-24-1 to 21-24-9 
25. Nonproprietary Out-of-State Institutions, 21-25- 1 to 21-25- 5 


26. Osteopathic Interns, 21-26-1 to 21-26-4 


27, Maintenance for Two-Year Colleges, 21-27-1 to 21-27-5 
28. University Research Park and Economic Development, 21-28-1 to 21-28- 25° 
29. Western Interstate Commission on Higher Education Loans for Service, 21- 29-1 to 


21-29-6 


30. University Athletic Facility Funding Act, 21-30- 1 to 21-30- 10, 
31. Student Athlete Endorsement, 21-31-1 to 21-31- 7 pe 


ARTICLE. 1 


General Provisions Retatine to 
State Educational Institutions 


Sec. 

21-1-1. State institutions; admission requirements to be 
established by boards of regents. 

21-1-1.1. Home school students; admission require- 


ments; public post-secondary educational . 


institutions, 

21-1-1.2. Dual credit for high school and post- “secondary 
classes. 

21-1-2. Matriculation and tuition fees. 

21-1-2.1. Scholarship program established. 

21-1-3. State educational institutions; resident students. 

21-1-4. Tuition and general fee charges; definitions. 

21-1-4.1. Tuition payments; residents conscripted into 
military service. 

21-1-4.2. Repealed. 

21-1-4.3, Repealed. 

21-1-4.4. Repealed. 

21-1-4.5. Resident tuition for veterans of the. armed 
forces of the United States and families of 
members of the armed forces, 

21-1-4.6. Nondiscrimination policy for admission to any 
public post-secondary educational institu- 
tion; nondiscrimination in ‘eligibility for 
education benefits. 

21-1-4.7. Foster child tuition and fee waiver eligibility, 
notification. 

21-1-5. Repealed. 


21-1-6. Waiving of nonresident differential in tuition rates’ 


on a reciprocal basis with other states. ’ 

21-1-7. Removal of faculty members; compensation. of 
secretary and treasurer restricted. 

21-1-7.1. Post-tenure review process required. 

21-1-7.2, Reporting; commission on higher. education 
[higher education department]. 

21-1-7.3. Temporary provisions; tenure study. 

21-1-8. Eligibility for retirement pension. 

21-1-9. Expenses of members of boards of regents. 


Sec. 

21-1-10. Delegation of authority. © 

21-1-11. Allocation of funds. 

21-1-12.. Annual reports; contents, 

21-1-13. Ex-officio board memberships of governor and 

superintendent of public instruction. 
21-1-14, Quarterly and special meetings of boards. 
21-1-15. One member of board to reside in adjacent mu- 
nicipality. 

21-1-16. Public inspection of board records. 

21-1-16.1. State institutions of higher education; presi- 
dential searches. 

21-1-17. Interest in contracts by board members or em- 
ployees prohibited. ' 

21-1-18. No personal liability for official actions. 


’ 21-1-19. Oaths of board members; filing. 


21-1-20. Power to hold property. 

21-1-21. Capital expenditures. 

21-1-21.1. State educational institutions; adequate parking. 

21-1-22. Nonsectarian operation required. 

21-1-28. State higher educational institutions; public 
funds; limitation upon payment for certain 

. ~~ purposes. 

21-1-24. Graduate programs.’ 

21-1-25. Repealed. 

21-1-26. Higher education department; cane! powers. 

21-1-26.1. Additional duties, — 


 21-1-26.2. Post-secondary education; adult correctional 


facilities, »y= 


21-1-26.3. Verification function. 


21-1-26.4, 21-1-26.5. Repealed. 

21-1-26.6. Repealed. - ° ' 
21-1-26.7. Annual accountability report. 
21-1-26.8. Repealed, 


21-1-26.9. Limitation; higher education department; re- 


view of proposed campuses. 
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21-1:1 GENERAL PROVISIONS RELATING TO STATE EDUCATIONAL INSTITUTIONS 21-1-1 


Sec. Sec. 
21-1-26.10. Higher education Comte marae plan for fund- 21-1-33. : System of accounting:and reporting; manual. 
ing significant post-secondary educational 21-1-34, Educational television equipment replacement 
infrastructure needs, fund; disbursement. 
21-1-26.11. Higher education department; additional du- 21-1-85. Sales by boards, officers or employees prohib- 
ties, - aon bs .. » »* ited; parties to. contracts receiving: commis- 
21-1-26.12. Educational needs and guidelines; account- sion or profit; penalty. 
ability reports. 21-1-36. New Mexico ‘cooperative education program; 
21-1-27, Higher education department; dicethaatinrs of purpose. 
available funds. 21-1-37, .New Mexico cooperative education program cre- 
21-1-27.1. Higher education endowment fund created. ated; administration; duties. 
21-1-27.2. Technology enhancement fund created; alloca- 21-1-38. Definition; requirements for adoption of invest- 
tions; application review panels. ment policy for investing endowment funds. 
21-1-27.3. Higher,education performance fund; created; 21-1-39. Legislative findings. 
administration; distributions. 21-1-40. Prepaid higher education tuition program; fea- 
21-1-27.4. Higher education program development en- ' sibility study; guidelines. 
hancement fund; purpose: 21-1-41. Military access to a ahnapinenttaie educational 
21-1-27.5. Adult basic education fund created. institution. 
21-1-27.6. Adult basic education; distribution of money; 21-1-42, Public post-secondary educational institutions; 
objective formula; higher education de- ‘student identification number. 
partment; adoption of formula. 21-1-43. First year of college outcomes of New Mexico 
21-1-27.7. Fund created. ' public high school graduates; annual) re- 
21-1-27,8, Adult basic education; instructional materials. ports, 
21-1-27.9. Alternative energy and energy efficiency pro- 21-1-44, School leadership institute; created; purpose. 
grams; fund created; awards; criteria. 21-1-45, Sale of student information; marketing credit 
21-1-27.10. Fund,created; tribal college dual credit. pro- cards to students; prohibited practices, 
gram fund; administration. 21-1-46. Request for access to social networking account 
21-1-27.11. Centers of excellence. prohibited. 
21-1-28. Repealed. 21-1-47. Statewide advanced placement policy. 
21-1-29. Repealed. - 21-1-48. Regional two plus two pilot project; eligibility; 
21-1-30. Repealed. evaluation and reporting. 
21-1-31. Repealed. 21-1-49,. Medical school licensure requirements. 


21-1-32. Purpose of act. 


21-1-1. State institutions; admission requirements to be established by 
boards of regents. : 


A. The respective boards of regents of New Mexico state university, New Mexico institute ‘of 
mining and technology, the university of New Mexico and the New Mexico military institute at 
Roswell shall determine and fix ‘the standard of requirements for admission to their respective 
institutions. 

B. In determining the standard of requirements for adnitsaion: to their respective institutions, 
boards of regents shall not require a student who has completed the requirements of a home-based 
or nonpublic school educational program and who has submitted test scores that otherwise qualify 
the student for admission to that institution to obtain or submit proof of having obtained a high 
school equivalency credential. In determining requirements for admission, boards of regents shall 
evaluate and treat applicants from home-based educational programs or nonpublic schools fairly 
and in a nondiscriminatory manner. 


History: Laws 1912, ch. 88, § 2; Code 1915, § 5162; deleted "him" and added "the student", and after "proof 
C.S. 1929, § 130-1312; 1941 Comp., § 55-2801; 1953 of having obtained a", deleted "general education devel- 


Comp., § 73-30-1; 1997, ch. 127, § 1; 2015, ch. 122, § 1. opment certificate" and added "high school equivalency 
Cross references. — For system of accounting and re- credential". 
porting, see 21-1-32 and 21-1-33 NMSA 1978. «> The 1997 amendment, effective June 20, 1997, re- 
For university of New Mexico, see 21-7-1 through 21- 1- wrote’ this section heading, designated the existing lan- 
25 NMSA 1978. guage as Subsection A, substituted "New Mexico state 
‘For New Mexico state university, see 21-8-1 through 21- university, New Mexico institute of mining and technol- 
8-38 NMSA 1978. ogy" for "the New Mexico College of Agriculture and. Me- 
For New Mexico institute of mining and technology, see chanical Arts, the New Mexico School of Mines" in Subsec- 
21-11-1 through 21-11-27 NMSA 1978. tion A, and added Subsection B. 
For New Mexico military institute, see 21-12-1 through :: 
21-12-10 NMSA 1978. subs’ ANNOTATIONS 
The 2015 amendment, effective July 1, 2015, replaced ‘Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
the term "general education development certificate" with Am, Jur. 2d Colleges and Universities §§ 2, 7, 8, 17. 
"high school equivalency credential" in the provision re- Misconduct of college or university student off campus 
lating to admission requirements in state educational i in- as grounds for expulsion, suspension or other disciplinary 
stitutions; and in Subsection B, after "otherwise qualify", action, 28 A.L.R.4th 463. 
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21-1-1.1 ON STATE AND PRIVATE EDUCATION INSTITUTIONS 21-1-1.2: 


Standing to challenge college or professional school ad- 14A C.J.S. Colleges and Universities § 4. 
missions program which gives preference to minority or rol ) t9ny 
disadvantaged applicants: 60 A.L.R. Fed. Sr 


21- 1-1.1. FSHie school sia dentas ndniideton Raman arise public 
post-secondary educational institutions. | 


In determining the standard of requirements for admission to any public pede!dee>ndary edu- 
cational institution, the board of regents, governing board or community college board shall not 
require a student who has completed the requirements of a home-based or nonpublic school edu- 
cational program and who has submitted test scores that otherwise qualify the student for admis- 
sion to that institution to obtain or submit proof of having obtained a high school equivalency 
credential. In determining requirements for admission, the board of regents, governing board or 
community college board shall evaluate and treat applicants from home-based or nonpublic educa- 
tional programs tainly and in a nondiscriminatory manner, __ . 


History: Laws 1999, ch. 182, § i; 2015, ch. 122, § 2. students to public post-secondary educational institu- 


The 2015 amendment, effective July 1, 2015, replaced tions; after "otherwise qualify", deleted "him" and added 
the term "general education development certificate" "the student", after "having obtained a", deleted "general" 
with "high school equivalency credential" in the provi- and added “high school", and after "equivalency" deleted 


sion relating to admission requirements for home school "diploma certificate" and added "credential". 


21-1-1.2. Dual credit for high school and partreconiaky classes. r 


A. As used inthis section: .. |) ) 

(1) "bureau of Indian education school" means a school located in New Mates that is un- 
der the control of the bureau of Indian education of the United States department of the interior; 

' (2) "dual credit course" means a post-secondary course that may be academic or career- 
technical but not remedial or developmental and specified in a rule promulgated pursuant to Para- 
graph (1) of Subsection G of this section for which a student simultaneously earns credit tows 
high school graduation and a post-secondary degree or certificate; 

(3) "dual credit program"*means a program offered by a public post-secondary educational 
institution or tribal college that allows high school students to enroll in dual credit courses; 

(4) "high school" means a school offering one or more of grades nine through twelve or 
their equivalent, and that is a school district, charter school, state-supported school, bureau of In- 
dian education school, private school or home school;and 

(5). "tribal college"»means a tribally, federally or congressionally chartered post-secondary 
educational institution located in New: Mexico that is accredited by: the north central association 
of colleges and schools. 

B. To be eligible:to Rar eR Hee in.a dual sso dis program; the sinidleint shall be a school- age per- 
son as that term is defined in the Public School Code [Chapter 22, NMSA 1978, except Article 5A] 
and: 

(1). \except as provided in Subsection C of this section, be enrolled in a school district, char- 
ter school or state-supported school in one-half or more of the minimum course requirements ap- 
proved by the public education department for public school students or, if a student in a bureau 
of Indian education school, private school-or home school, be receiving at least one-half of the stu- 
dent's instruction at the student's high school; and 

(2). obtain permission from the student's school counselor, school principal or head admin- 
istrator-of the high school that the student primarily attends prior to enrolling in a dual credit 
course. ' 

C. Astudent who has met the eligibility criteria provided for in Subsection B of this section i in 
a fall or winter semester and who has not graduated or earned a high school equivalen¢y creden- 
tial may take courses for dual credit during the immediately succeeding summer semester. 

D. The high school that the’student primarily attends shall pay the cost of the required text- 
books and other course supplies for the post-secondary course the student is enrolled:in through 
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21-1-1.2 GENERAL PROVISIONS RELATING TO STATE EDUCATIONAL INSTITUTIONS 21-1-1.2 


purchase arrangements with the bookstore at the public post-secondary educational institution or 
tribal college or through other cost-efficient methods. The student shall return the textbooks and 
unused course supplies to the high school when the student completes the course or. withdraws 
from the course. 

E. A public post-secondary edueanhat institution or tribal college that participates in a dual 
credit program shall waive all general fees for dual credit courses. 

F. ‘The higher education department’ shall revise:procedures in the higher education funding 
formula to address enrollments in dual credit courses and to encourage institutions to waive tu- 
ition for high school students taking those courses. 

G. The higher education department and the public education department shall adopt and 
promulgate rules to implement a dual credit program that specify: 

(1) _post-secondary-courses that are eligible for dual credit; 
(2) “conditions that apply, including: 
(a) the required academic standing and conduct of students enrolled in dual credit 


courses; 

(b) the semesters in which dual credit courses may be taken; 

(c) the nature of high school credit earned; 

(d) any Cale on the paper of courses, location of courses and provision of transcripts; 
and 

(e) an Alssatts process for a student who is denied permission to enroll in a dual credit 
course; 


(3) accommodations or other arrangements applicable to special education students; 
(4) the contents of the uniform master agreement that govern the roles, responsibilities 
and liabilities of the high, school, the public post-secondary educational institution or tribal college 
and the student and the student's family; 

(5). provisions for expanding dual credit opportunities ainsi distance learning and other 
methods; 

(6) the means by which school districts, charter schools and state-supported schools are re- 
quired to inform students and parents about opportunities to participate in dual credit programs 
during student advisement, academic support and formulation of annual next step plans, as well 
as other methods; and 

(7) provisions for collecting and disseminating thule data, including: 

(a) the number of students taking dual credit courses; 

(b) the participating high schools, public post- “secondary educational itatitutions and 
tribal colleges; 

(c) the courses taken and grades earned; 

(d) the high school graduation rates for participating school districts, charter schools 
and state-supported schools; 

(e) the public post-secondary educational institutions and tribal colleges that-partici- 
pating students ultimately attend; and 

(f) the cost of providing dual credit courses. 

H. ' The higher education department and the public education départth aut shall evaluate the 

dual credit program in terms of its accessibility to students statewide and its effect on: 

(1) student achievement in secondary education; 

(2) student enrollment and completion of higher education; and 

(3) high schools, public post-secondary educational institutions and tribal dtiapas 

I. The departments shall make an annual report, including taser to the governor 
and the legislative education study committee: 
J. hs provisions of this section do not apply to the New Mexico military institute. 


“History: Laws 2007, ch. 227, § 1; 2008, ch. 14, § 1; classes; and in Subsection C, after "graduated or earned 


2010, ch. 36, § 1; 2014, ch. 12, § 15, 2015, ch, 122, § 3. - a', deleted.'"general educational development certificate" 
The 2015 amendment, effective July 1, 2015, replaced and added "high school equivalency credential". 
the term "general education development certificate” with The 2014 amendment, effective July 1, 2014, effective 
"high school equivalency credential in the provision re- -— July 1,/2014; provided for dual credit program parity for 
lating to dual credit for high school and post-secondary all high school students; clarified language; in:‘Subsection 
4 
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21-1-2 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-1-2 


A, Paragraph (1), within the quotes, after "Indian educa- 
tion", deleted,"high"; in Subsection A, added Paragraph (2); 
in Subsection A, Paragraph (3), after "means a program", 
added "offered by a public post-secondary educational 
institution or tribal college", after "to enroll in", deleted 
"college-level" and added "dual credit", and after "courses", 


deleted former language which required that college level — 


courses offered for dual credit be offered by a public post- 
secondary educational institution or tribal college and 
that the courses be academic or career-technical, and not 
remedial or developmental; in Subsection A, added Para- 
graph (4); in Subsection B, in the introductory sentence, 
after "the student shall", added the reminder of the sen- 
tence, in Subsection B, Paragraph (1), after "enrolled in a", 
deleted "regular public", after "enrolled in a school", added 
"district", after "charter school", added "or", after "state- 
supported school", deleted "or bureau of Indian education 
high school", and after "public school students", added the 
remainder of the sentence; in Subsection B, Paragraph 
(2), after "obtain permission from", deleted "a" and added 
"the student’s", after "head administrator of", deleted "a 
charter school, state-supported school or bureau of Indian 
education" and added "the", and after "the high school", 
added "that the student primarily attends"; in Subsection 
D, in the first sentence, at the beginning of the sentence, 
deleted "school district, charter school, state-supported 
school or bureau of Indian education", and after "that the 
student", added "primarily", and in the second sentence, 
after "course supplies to the", deleted "school district, 
charter school, state-supported schoo! or bureau of Indian 
education", in Subsection G, Paragraph (4), after "uniform 
master agreement", deleted former language which re- 
quired that the uniform master agreement be developed in 
collaboration with school districts, charter schools, state- 
supported schools, bureau of Indian education schools, 
public post-secondary educational institutions and tribal 
colleges, and after "liabilities of the", deleted "school dis- 
trict, charter school, state-supported school or bureau of 
Indian education"; in Subsection G, Paragraph (6), af- 
ter "means by which", deleted "public high" and added 
"school districts, charter schools and state-supported"; 
in Subsection G, Paragraph (7), Subparagraph (b), after 
"participating", deleted "school districts, charter schools, 
state-supported schools, bureau of Indian education"; 
in Subsection G, Paragraph (7), Subparagraph (d), after 
"charter schools", added "and" and after "state-supported 


schools", deleted "and bureau of Indian education high 
schools"; in Subsection H, Paragraph (3), deleted "school 
districts, charter schools, state-supported schools, bureau 
of Indian education"; and in Subsection I, after "governor 
and the", deleted "legislature" and added "legislative edu- 
cation study committee", 

The 2010 amendment, effective July 1, 2010, added 
Paragraph (1) of Subsection A; in Subsection A(2), after 
"educational institution", added "or tribal college"; added 
Paragraph (3) of Subsection A; in Subsection B(1), af- 
ter "state-supported school", added “or bureau of Indian 
education high school"; in Subsection B(2), after "state- 
supported school", added “or bureau of Indian education 
high school"; in Subsection D, in the first sentence, after 
"state-supported school", added “or bureau of Indian ed- 
ucation high school" and after "bookstore at the public", 
changed‘ "post-secondary educational institution or other 
cost-efficient methods" to "post-secondary educational in- 
stitution or tribal college or through other cost-efficient 
methods"; and in the second sentence, after "school dis- 
trict", added "charter school, state-supported school or 
bureau of Indian education high school"; in Subsection 
E, after "educational institution" added "or tribal col- 
lege"; in Subsection G(4), after "state-supported schools", 
deleted "and the" and added "bureau of Indian education 
high schools", after "educational institutions", added "and 
tribal colleges"; after "liabilities of the school district, 
charter school,", changed "or state-supported school; the 
institution; and the student" to "state-supported school or 
bureau of Indian education high school; the public post- 
secondary educational institution or tribal college; and 
the student"; in Subsection G(7)(b), after "state-supported 
schools", deleted "and" and added "bureau of Indian edu- 
cation high schools" and after "educational institutions", 
added "and tribal colleges"; in Subsection G(7)(d), after 
"charter schools", deleted "and" and after "state-supported 
schools", added "and bureau of Indian education high 
schools"; in Subsection G(7)(e), after "educational institu- 
tions", added "and tribal colleges"; and in Subsection H(3), 
after "state-supported schools", deleted "and", and added 
"bureau of Indian education high schools" and after."edu- 
cational institutions", added "and tribal colleges". 

The 2008 amendment, effective May 14 2008, in- 
cluded state-supported schools in the dual credit program 
and added Subsections C and J. 


21-1-2. Matriculation and tuition fees. 


A. Except as otherwise provided in this section and in Section 21-1-4.3 NMSA 1978 [repealed], 
the boards of regents of the university of New Mexico, New Mexico state university, New Mexico 
highlands university, western New Mexico university, eastern New Mexico university, New Mexico 
military institute and New Mexico institute of mining and technology shall establish and charge 
matriculation fees and tuition fees as follows: 

(1) each student shall be charged a matriculation fee of not less than five dollars ($5.00) 
upon enrolling in each institution; 

(2),. each student who is a resident of New Mexico shall be charged a cation fee of not less 
than twenty dollars ($20.00) a year; 

(3) each student who is not a resident of New Mexico shall be charged a tuition om of not 
less than fifty dollars ($50.00) a year; 

(4) each student shall be charged a tuition fee of not less than ten dollars ($10.00) for each 
summer session; and 

(5) each student may be charged a tuition fee for Stenisili courses. 

B. . Except as otherwise provided in this section and in Section 21-1-4.3 NMSA 1978 [repealed], 
the board of regents of northern New: Mexico college. shat establish and charge each student.a 
matriculation fee and a tuition fee. 
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C. The board of regents of each institution may establish and grant gratis scholarships to stu- 
dents who are residents of New Mexico in an amount not to exceed the matriculation fee or tuition 
and fees, or both. These scholarships are in addition to the lottery tuition scholarships authorized 
in Section 21-1-4:3 NMSA 1978 [repealed] and shall be granted to the full extent of available 
funds before lottery tuition scholarships are granted. The number of scholarships established and 
granted pursuant to this subsection shall not. exceed three percent of the: preceding fall semester 
enrollment in each institution and shall not be established and granted for summer sessions. The 
president of each institution shall select and recommend to the board of regents of the institution, 
as recipients of scholarships, students who possess good moral'character and satisfactory initia- 
tive, scholastic standing and personality. Beginning with the fall semester of 2010,'a minimum 
of one-half of thé gratis scholarships established and granted by each board of regents each year 
shall be granted onthe basis of financial need, and beginning with the fall semester of 2011, a 
minimum of two-thirds of the gratis scholarships established and granted by each board of regents 
each year shall be granted on the basis of financial need. 

D. The board of regents or governing board of each institution set out in this subsection may 
establish and grant, in addition to those scholarships provided for in Subsection C of this section, 
athletic scholarships for tuition and fees. In no event shall the board of regents of any institution 
be allowed to award scholarships for tuition and fees for more than the number of-athletic scholar- 
ships set out in this subsection and in no event shall more than seventy-five percent of the scholar- 
ships granted be for out-of-state residents: 

(1) the board of regents of the university of New Mexico may grant up to two Gas 
ninety-three athletic scholarships; 

(2) the board of regents of New Mexico state university may grant up to two hundred sev- 
enty athletic scholarships; 

(3) the boards of regents of New Mexico highlands university, eastern New Mexico univer- 
sity and western New Mexico EY ome ey ey each grant up toone hundred forty athletic scholar- 
ships; and 

(4) the governing board of New Mexico junior pot alc may grant up to fifty-two athletic’ 
scholarships. 

E. In the event that the fifi of athletic sehotaesips exceeds the number of athletic schol- 
arships permitted that institution by regulations and bylaws of the national collegiate athletic 
association or the national association of intercollegiate athletics of which that institution is a 
member, the appropriate board of regents shall reduce the number of authorized tuition’ scholar- 
ships to comply with association rules and regulations. 

F. Matriculation fees and tuition fees shall be fixed and made payable as directed by the board 
of regents of each institution, collected by the officers of each institution and accounted for as are 
other funds of the institutions. Matriculation fees shall be charged only once for each institution 
in which a student enrolls. 


Histone 1953 Comp., § 78-30-2, enacted by Laws The 2009 amendment, effective June 19, 2009, in 


1970, ch. 9, § 1; 1977, ch. 327, § 1; 1989, ch. 44, § 3; 1989, Subsection A, deleted "and New Mexico junior college" af- 
ch. 45, § 3; 1989, ch. 68, § 1; 1996, ch. 71, § 1; 1997, ch. ter "technology"; in Subsection C, at the beginning of the 
102, § 1; 2000, ch. 52, § 2; 2009, ch. 47, § 1. last sentence, deleted "At least thirty-three and one-third 
Bracketed material. — The bracketed material was percent" and added "Beginning with the fall semester 
inserted by the compiler and is not part of the law. .,. of 2010, a minimum of one-half"; and at.the end of the 
Section 21-1-4.3 NMSA 1978 was repealed by Laws last sentence, added the language following "financial 
2014, ch, 80, § 10, effective March 12, 2014. For provisions need"; in Subsection D, added "or governing board" after 
of former dection, see the 2013 NMSA’ 1978 on NMOneS- "regents" and in Paragraph (4) of Subsection D, deleted 
ource.com. "board of regents" and added "governing board". 
Repeals and reenactments. — Laws 1970, ch. 9, The 2000 amendment, effective July 1, 2000, in Sub- 
§ 1, repealed former 73-30-2, 1953 Comp., relating to tu- section C, substituted the second sentence for "Except as 
ition and eset: aka and enacted a new 73-30-2, 1953 provided in Section 21-1-4.8 NMSA 1978" and inserted 
Comp, "pursuant to this subsection" in the present third sen- 
Cross references. — For tuition payments for resi- tence, 
dents conscripted into military service, see 21- 1- 4.1NMSA The 1997 amendment, effective June 20, 1997, in 
1978: Subsection E, deleted the former first sentence relating to 
For the anthority of the military institute to charge computing tuition credits using the value of athletic schol- 
larger tuition fee, see 21-12-7 NMSA 1978. arships; substituted "In the event that the number of ath- 
For Senior Citizens Reduced Tuition Act, see 21-21D-1 letic scholarships exceeds" for "In no event shall the board 
NMSA 1978 et seq. a of regents of any such institution be allowed to establish 
453 


©2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


21-1-2.1 


scholarships for tuition and fees from more than" and 
added the language beginning "the appropriate board" at 
the end of the subsection. 

The 1996 amendment, effective May 15, 1996, in- 
serted "and in Section 21-1-4.3 NMSA 1978" in Subsec- 
tions A and B; in Subsection C, substituted "in an amount 
not to exceed" for "by waiving" in the first sentence and 
added "Except as provided in Section 21-1-4.3' NMSA 
1978" in the second.sentence; in Subsection D, substituted 
"for tuition" for "by waiving tuition" in the first sentence, 
and "award scholarships for" for "waive the" and "scholar- 
ships granted" for "waivers granted" in the second sen- 
tence, added "the board of regents of" at the beginning of 
Paragraphs (2) and (4), and deleted "board" following "col- 
lege" in Paragraph (4); and, in Subsection E, substituted 
"scholarships for" for "waivers of" in the first sentence and 
"establish scholarships for" for "waive the" in the second 
sentence. Laws 1996, ch. 71 contains no effective date pro- 
vision, but, pursuant to N.M. Const., art. IV, § 23, is ef- 
fective May 15, 1996, 90 days after adjournment of the 
legislature. See Volume 14 NMSA 1978 for "Adjournment 
Dates of Sessions of Legislature" table. 


ANNOTATIONS 


Constitutionality. — Based on its authority to provide 
and charge tuition for educational services, a board of re- 
gents. may, consistently with the antidonation clause, use 


STATE AND PRIVATE EDUCATION INSTITUTIONS 21-1-3 


public money for scholarships in the form of tuition waiv- 
ers or reductions if the criteria used to award them are 
education-related and applied in a reasonable and even- 
handed manner. 1997 Op. Att'y Gen. No 97-02. 

_ Scope of power to grant scholarships. — The board 
of regents of the state institution has discretionary power 
to establish, and to grant, in any one year a number of 
scholarships not exceeding 2%.(now 3%) of the preceding 
fall semester enrollment, to any students within the insti- 
tution, regardless of the academic class of such students 
or their graduate or under graduate status. 1953-54 Op. 

Att'y Gen. No. 54-6039 (overruled on other apieinae 1997 
Op. Att'y Gen. No. 97-02). . | 

All students enrolled for credit may be ‘consid- 
ered. — All students enrolled for credit at the college may 
be considered for computation of Smee 1959-60 
Op. Att'y Gen, No. 59-76. 

Charges must be for i airetion: — Only ese 
charges which are for instruction may be granted as schol- 
arships. 1959-60: Op. Atty Gen. No, 59-76. 

Meaning of "tuition". — The word "tuition" contem- 
plates a charge for patnuction as opposed to a charge for 
student activities, library, room and board and the like. 
1959-60 Op. Att'y Gen. No. 59-76. 

Am, Jur. 2d, A.L.R. and C.J.S, references. — 15A 
Am. Jur, Colleges and Universities $§ 19, 20, 

14A C.J.S. Colleges and Universities §§ 31, 33. 


21-1-2.1. Scholarship program established. 


A. The department of military affairs shall establish a scholarship program for students who 
are in the New Mexico national guard. The adjutant. general of the department. of military af- 
fairs shall provide for the administration of the scholarship program and shall establish criteria 
for scholarship eligibility and award in accordance with rules adopted and promulgated by the 
department of military affairs. Scholarships awarded may be used at any New Mexico public post- 
secondary educational institution. Scholarships shall be awarded in an.amount and for a duration 
to be determined by the department. 

B. The board of regents of each public post-secondary educational institution shall designate a 


representative of the institution to coordinate the scholarship program. 


History: Laws 1996, ch.,.64, § 1; 2001, ch. 269, § 1; 
2001, ch. 274, § 1. 

The 2001 amendment, , effective June 15, 2001, added 
Subsection B and the Subsection A designation; in Sub- 
section A, substituted "in the New Mexico national guard" 
for "New Mexico guard or the New Mexico air national 
guard" and inserted "in accordance with rules adopted 
and promulgated by the department of military affairs". 

Laws 2001, ch. 269, § 1, effective July 1, 2001, and 


identical amendments to this section, The section was 
set out as amended by Laws 2001, ch. 274, § 1. See 12-1-8 
NMSA 1978. 


ANNOTATIONS | 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Valid- 
ity, construction, and application of statute, regulation, 
or policy governing home schooling or affecting rights of 


Laws 2001, ch. 274, § 1, effective June 15, 2001, enacted ome ear eae PR 


21-1-3. State educational institutions; resident students. 


A. For the purpose of tuition payment at the resident student rates at state educational insti- 
tutions enumerated in Article 12, Section 11 of the constitution of New era TeNdeDL stucherrt) 
includes: 

(1) any person not otherwise entitled to claim residence who is a member of the armed 
forces of the United States or armed forces of a foreign country assigned to active duty within the 
exterior boundaries of this state; and 

(2) . the spouse or dependent child of any person who qualifies under Paragraph (1) of tis 
subsection. 

B. Assignment to active duty within the exterior boundaries of this state may be esthblished’ Hy 
a certificate of assignment from the commanding officer of the person so assigned. 
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C. For the purpose of tuition payment:at resident student rates at New Mexico highlands uni- 
versity, "resident student" may include any person who is a Native American and a citizen of the 
United States. 

D. \ For the purposes of tuition payment and budget hows revenue calculations, the board of re- 
gents of any post-secondary, state educational institution enumerated in Article 12, Section 11 of 
the constitution of New Mexico may determine that "resident.student" includes any Texas resident 
who resides within a one hundred thirty-five mile radius of that institution. 

E. For the purpose of tuition payment and budget and revenue calculations, "resident student" 
includes any student receiving an athletic scholarship from'a post-secondary educational institu- 
tion set forth in Article 12, Section 11 of the constitution of New Mexico. 

F.. For the purpose of tuition payment and budget and revenue calculations, "resident student" 
includes a member of an Indian nation, tribe or pueblo located wholly or partially in New Mexico, 
regardless of the residence of the member prior to acceptance at a post-secondary educational in- 


stitution enumerated in Article 12, Section 11 of the constitution of New Mexico for either under- 


graduate or post-graduate enrollment. 


History: 1953 Comp., § 73-30-2.1, enacted by Laws 
1970, ch, 47, § 1; 1976 (S.S.), ch. 42, § 1; 1994, ch. 136, 
§ 1; 1996, ch. 66, $1; 1997, ch, 102, $2; 2001, ch. 118, § 1; 
2005, ch. 155, § 1. 

The 2005 euendmeants effective June 17, 2005, added 
Subsection F to define a "resident student”, for tuition 
payment and budget and revenue calculations to in- 
clude a member of an Indian nation, tribe or pueblo lo- 
cated in whole or in part in New Mexico, regardless of the 
residence of the member prior to acceptance at a post- 
secondary educational institution. 


_ The 2001 amendment, effective June 15, 2001, inserted 
"or armed forces of a foreign country" in Paragraph A(1), 

The 1997 amendment, effective June 20, 1997, added 
Subsection E. 

The 1996 amendment, effective May 15, 1996, added 
Subsection D. 

The 1994 amendment, effective July 1, 1994, added 
Subsection C, 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur, 2d Colleges and Universities § 21. 


21-1-4. Tuition and general fee charges; definitions. 


A. The state educational institutions set forth in Article 12, Section 11 of the constitution of 
New Mexico and their branches, community colleges as provided in Chapter 21, Article 13 NMSA 
1978 and technical and vocational institutes as provided in Chapter 21, Article 16 NMSA 1978 
shall. charge tuition, which is in addition to general or other earmarked fees, as provided by law. 

B. "Tuition" means the amount of money charged to students for instructional services, which 
may be charged per term, per course or per credit. "Tuition" does not include required general or 
other fees. 

C. "General fee" means a fixed sum charged to students fit items not covered by tuition and 
required of sucha proportion of all students that the student who does not pay the charge is an 
exception, General fees include fees for matriculation, library services, student activities, student 
union services, student health services, debt service and athletics. An institution may charge fees 
in addition to general fees that'are course-specific or that pertain to a smaller Ee ng of stu- 
dents. 

D. During the regular academic year, "full-time student" means a student who is taking twelve 
or more credit hours in one semester or quarter. Full-time students during the academic year shall 
be charged tuition at rates provided by law. 

E. During the summer session, "full-time student" means a student who is taking at least a 
minimum number of credit hours, which minimum is in the same proportion to twelve credit hours 
as the duration and normal credit-hour load of the summer session in the particular institution 
is to the duration and normal credit-hour load of the institution's regular semester or quarter. 
Full-time students in the summer session shall be charged tuition at resident and nonresident 
rates in each institution, which rates shall be in the same proportion to the full-time resident and 
nonresident rates of that institution for the regular semester or quarter as the minimum number 
of credit hours is to twelve hours. 

F. "Part-time student" means a student who is taking fewer than the minimum number of 
credit hours in a semester, quarter or summer session required for full-time student status. 
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Part-time students shall be charged tuition at rates per semester credit hour, or. Peaatig:s credit 
hour as: provided by law. . 

G. The higher education department shall dsfine resident and acon ills stuidente for the 
purpose of administering tuition charges in accordance with the constitution and statutes of the 
state and after consultation with the appropriate officials of the institutions concerned. Each insti- 
tution shall use the uniform definitions so establisheds in assessing and collecting tuition charges 
from students. 


History: 1953 rier by § 73-80-2.2, cnet by Laws ©». and (2)'a bona fide intention to establish and maintain 


1971, ch, 235, § 1; 1996, ch. 71, § 2; 2006, ch. 85, § 1. such residency in the state permanently or indefinitely. 
The 2006 amendment, effective May 17, 2006, in Sub- 1964 Op. Att'y Gen. No. 64-26. 
section A, deleted the exception provided in’ ‘Section 21-1- Effect of payment of taxes. — Payment of state taxes 
4,3 NMSA\1978; and added:the branches of state educa- may be consideredias indicia: of mental intent to main- 
tional institutions, community colleges and technical and tain and keep New Mexico residency. 1964 Op. Att'y Gen. 
vocational institutes; added the definition af "tuition" in No, 64-26, . 
Subsection B; added the definition of "general fee" in Sub- Out-of-state minor marrying New Mexico spouse. 
section C; and provided in Subsection F (formerly Sub- — A minor moving into the state and marrying a spouse’ 
section D) that part-time students shall be charged per from New Mexico does not by the act of marriage alone es- 
semester credit hour. tablish New Mexico residency, 1964 Op, Att'y Gen, No. 64- 
The 1996° amendment, effective May 15, 1996,°in 26. 
Subsection A, added "Except as provided in Section 21- Mere temporary absence. — Once a bona fide resi- 
1-4,3 NMSA 1978" and substituted "constitution of New dence is established in New Mexico, mere temporary ab- 
Mexico" for "state constitution"; and, in Subsection E, sub- sence from the state would not in and of itself alter resi- 
stituted "commission on higher education" for "board of dency. 1964 Op. Att'y Gen. No. 64-26. ~ 
educational finance". Husband's residence governs wife's. — Generally, 
the husband's residence governs that of the wife living 
ANN OTATIONS with him, 1964 Op. Att'y Gen. No. 64-26. ; 


“Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur, 2d Colleges and Universities § 21. 

Validity and application of provisions governing deter- 
mination of residency for purpose of fixing fee differential 
for out-of-state students in public college, 56 A.L.R.3d 641. 

Absence from or inability to attend school or college as 
affecting liability for or. right to recover payments for tu- 
ition or board, 20 A.L.R.4th 303. 

14A C.J.S. Colleges and Universities § 31. 


Who may define "resident". — Within the scope of 
the language of the statutes, constitutional provisions and 
case law, the state board of educational finance (now the 
commission on higher education) may define "resident" for 
use by the state universities and colleges in determining 
which adult individuals are in fact "resident" persons for 
college tuition purposes. 1964 Op. Att'y Gen. No. 64226. 

Requisites for residence. — The requisites for estab- 
lishing a valid residence for college tuition purposes for an 
adult person are; (1) actual physical presence in the state, 


21-1-4.1. Tuition payments; residents conscripted into military service. 


Educational institutions under the exclusive control of the state shall forgive any tuition pay- 
ments owed by residents of New Mexico enrolled as part-time or full-time students when the stu- 
dent is conscripted, deployed to a remote duty location, or is called into active service as a member 
of the military reserves or national guard on or after August 1, 1990. Forgiveness of tuition pay- 
ments under this section shall apply only to tuition payments owed for the semester when a,stu- 
dent is conscripted, deployed.or called. to active military service,When a student has made tuition 
payments in part or in whole.at the time of his conscription, deployment or call.to active military, 
service on or after August 1, 1990, the educational institution in receipt of those payments shall 
give the student a credit for the full amount. of the payments when the student re-enrolls:in that 
educational institution at,a future date. 


History: Laws.1991, ch. 236, § 1. 


21-1-4.2. Repealed. 
Repeals. — Laws 1994, ch. 136, § 3 repealed 21. 1-4, 2 Mexico highlands, university, effective July 1,,1999, For 


NMSA 1978, as enacted by Laws 1994, ch, 186, § 2, re- . _ provisions of former section, see the 2004 NMSA 1978 on 
lating to the resident status of Native Americans at New NMOneSource. com. 
} 
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21-1-4.3. Repealed. 


Repeals. — Laws 2014, ch. 80, § 10 repealed 21-1-4.3 certain educational institutions, effective March 12, 2014. 
NMSA 1978, as enacted by Laws 1996, ch. 71, § 3, relat- For provisions of former section, see the 2013 NMSA 1978 


ing to authorization of legislative lottery scholarships for on NMOneSource.com: 


21-1-4.4. Repealed. 


Repeals. — Laws 2014, ch: 80, § 10: repealed 21-1-4.4 tuition fund, effective March 12, 2014. For provisions of 


NMSA 1978, as enacted by Laws 1996, ch. 71, § 4, relating former section, see the 2013.NMSA 1978 on NMOneS- 
to determination of tuition scholarships and use of lottery ource.com. 


21-1-4.5. Resident tuition for veterans of the armed forces of the United 
States and families of members of the armed forces. 


A. Aveteran of the armed forces of the United States shall be deemed an in-state resident for 
purposes of determining tuition and fees at all state institutions of higher learning, provided that 
the veteran is eligible for veterans' education benefits under federal law. In order for a veteran 
who is not a resident of New Mexico to receive in-state tuition rates, the veteran shall use the vet- 
eran's federal educational benefits at a state public post-secondary institution. 

B. A spouse or child of an active member of the armed forces who is assigned to duty in New 
Mexico shall be deemed an in-state resident for purposes of determining tuition and fees at all 
state institutions of higher learning. 

C. Aspouse or child of an active member of the armed forces who is assigned to duty elsewhere 
immediately following assignment to duty in New Mexico shall be deemed an in-state resident for 
purposes of determining tuition and fees at all state institutions of higher learning as long as the 
spouse or child resides continuously in New. Mexico. 

D. Aspouse or child of an active member of the armed forces who dies or is killed shall be deemed 
an in-state resident for purposes of determining tuition and fees at all state institutions of higher 
learning if the spouse or child becomes a resident of New Mexico within sixty days of the date of death. 

E. Aveteran of the armed forces who pays tuition and fees at the rate provided for New Mexico 
residents under this section is entitled to pay tuition and fees at the rate provided for New Mexico 
residents in any subsequent term or semester while the veteran is enrolled in a degree or certifi- 
cate program. 

F. If an active member of the armed forces is stationed outside New Mexico and the member's 
spouse or child establishes residence in New Mexico and files with a state institution of higher 
learning at which the spouse or child plans to register a letter of intent to establish and continue 
residing in New Mexico, the spouse or child shall be deemed an in-state resident for purposes of 
determining tuition and fees at that state institution of higher learning without regard to length 
of time that the spouse or child has resided in the state. 

G. A spouse or child of an active member of the armed forces who pays tuition and fees at the 
rate provided for New Mexico residents under this section is entitled to pay tuition and fees at the 
rate provided for New Mexico residents in any subsequent term or semester while the person is 
continuously enrolled in the same degree or certificate program. For purposes of this subsection, 
a person is not required to enroll in a summer term to remain continuously enrolled in a degree 
or certificate program. A person's eligibility to pay tuition and fees at the rate provided for New 
Mexico residents under this subsection does not terminate because the person is no longer a child 
or spouse of a member of the armed forces. 

H. Aspouse or child of a veteran of the armed forces is entitled to pay tuition and fees at the 
rate provided for New Mexico residents;:provided that the spouse or child is eligible for benefits 
pursuant to the federal Post-9/11 Veterans Educational Assistance Act of 2008 or any other federal 
law authorizing educational benefits for a veteran and the dependents of a veteran. 

I. As used in this section, "armed forces" means the United States army, navy, air force, marine 
corps or coast guard. ia ns 
» J. As used in this section, "veteran" means a person who: 
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(1) was regularly enlisted, drafted, inducted or commissioned in the: 
(a) armed forces of the United States and was accepted for and assigned to active 


duty in the armed forces of the United States; 


(b) army reserve, navy reserve, marine corps reserve, air force reserve, coast guard 
reserve, army national guard or air national guard and was accepted for and assigned to duty for 


a minimum of six continuous years; or 


(c) United States public health service commissioned corps or the national oceanic 
and atmospheric administration commissioned officer corps and served in the capacity of a com- 
missioned officer while on active duty in defense of the United States; and - 

(2) was not separated from such service under circumstances amounting to dishonorable 


discharge. 


History: Laws 2005, ch. 168, § 1; 2009, ch. 123, § 1; 
2015, ch. 151, § 1; 2016, ch. 4, § 2. 

Cross references. — For the federal Post-9/11 Veter- 
ans Educational Assistance Act of 2008, see 38 U.S.C., Part 
IIT, §§ 3301 - 3325. 

The 2016 amendment, effective May 18, 2016, 
amended the definition of "veteran" for purposes of de- 
termining tuition and fees at all state institutions of 
higher learning; in Subsection J,.after ‘veteran’ means 
a", deleted "person who has been discharged under condi- 
tions other than dishonorable from service in the army, 


navy, marine corps, air force or coast guard of the United ° 


States" and added "person who", and added new Para- 


~ graphs (1) and (2). 


The 2015 amendment, effective June 19, 2015, pro- 
vided that a spouse or child of a veteran of the armed 
forces is entitled to pay resident tuition and fees if the 
spouse or child is eligible for federal educational benefits; 
added new Subsection H and redesignated the succeeding 
subsections accordingly; and in Subsection J, after "sec- 

tion", deleted "a". 

The 2009 Ghend nena: effective June 19, 2009, added 

Subsections A, E and I. 


21-1-4.6. Nondiscrimination policy for admission to any public 
post-secondary educational institution; nondiscrimination 
in eligibility for education benefits. 


A. A public post-secondary educational institution shall not deny admission to a student on 
account of the student's immigration status. 

B. Any tuition rate or state-funded financial aid that is granted to residents of New Mexico 
shall also be granted on the same terms to all persons, regardless of immigration status, who have 
attended a secondary educational institution in New Mexico for at least one year and who have 
either graduated from a New Mexico high school or received a high school equivalency credential 


in New Mexico. 


History: Laws 2005, ch. 348, § 1; 2015, ch. 122, § 4. 

The 2015 amendment, effective July 1, 2015, replaced 
the term "general education development certificate" 
with "high school equivalency credential" in the provi- 


to public post-secondary educational institutions; and in 
Subsection B, after "high school or received a", deleted 
"general educational development certificate" and ae 
"high school equivalency credential". 


sion relating to nondiscrimination policies for admission 


21-1-4.7. Foster child tuition and fee waiver eligibility; notification. 


A. -The state educational institutions set forth in Article 12, Section 11 of the constitution of 
New Mexico and their branches, community colleges as provided in Chapter 21, Article 183 NMSA 
1978 and technical and vocational institutes as provided in Chapter 21, Article 16 NMSA 1978 
shall not charge tuition or fees pursuant to Section 21-1-4 NMSA 1978 to a student for whom the 
children, youth and families department provides certification that the student was in the legal 
custody of the children, youth and families department pursuant to the Children's Code [Chap- 
ter 32A NMSA 1978] or for whom a New Mexico Indian nation, tribe or pueblo or the United 
States department of the interior bureau of Indian affairs division of human services provides 
certification that the student was in the legal custody of a New Mexico Indian nation, tribe or 
pueblo or the United States department of the interior bureau of Indian affairs division of human 
services on or after the day of the student's fourteenth birthday, who enrolls in one of the state 
educational institutions set forth in Article 12, Section 11 of the constitution of New Mexico and 
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their branches, community colleges as provided in Chapter 21, Article 13 NMSA 1978 and techni- 
cal and vocational institutes as provided in Chapter 21, Article 16 NMSA 1978 no later than the 
day of the student's twenty-fifth, birthday... . 

B. The higher education department shall collaborate with the children, youth and families 
department, the New Mexico Indian nations, tribes or pueblos and the United States department 
of the interior bureau of Indian affairs division of human services to ensure that middle school and 
high school students who are or have been in the legal custody of the children, youth and families 
department, a New Mexico Indian nation, tribe or pueblo or the United States department of the 
interior bureau of Indian affairs division of human services learn about the provisions of this sec- 
tion. 


2 


History: Laws 2014, ch. 62, § 1; 2019, ch. 168, § 1. 

The 2019 amendment, effective June 14, 2019, pro- 
vided foster children greater access, to tuition and fee 
waivers at state educational institutions; in Subsection 
A, deleted paragraph designation "(1)", deleted former 


21-1-5. Repealed. 


Repeals. — Laws 1986, ch. 24, § 11 repealed  21- 


Subparagraph A(1)(a) and subparagraph designation 
"(b)", after "fourteenth birthday,", deleted “and the stu- 
dent's parents' rights were relinquished or terminated at 
that time", and deleted former Subparagraph A(1)(c) and 
paragraph designation "(2)", 


relating to fees, fee increases, and board review, approval 
and report, effective February 21, 1986. 


1-5 NMSA 1978, as enacted by Laws 1971, ch. 235, § 2, 


21-1-6. Waiving of nonresident differential in tuition rates on a 
reciprocal basis with other states. 


The commission on higher education [higher education ddpartdventl shall'identify those cireum- 
stances where the waiving of the nonresident differential in tuition rates, on a reciprocal basis with 
other states, including the states of the foreign country contiguous to New Mexico, would enhance 
educational opportunities for New Mexico residents. Relative to the identified circumstances, the 
commission [department] shall negotiate with the other states involved with the objective of es- 
tablishing reciprocal agreements for the waiving of the nonresident differential for New Mexico 
residents attending institutions in other states in exchange for New Mexico institutions waiving 
the nonresident differential for residents of the other ‘states. Upon successful completion of the 
negotiations, the commission [department] may identify those classes and numbers of New Mexico 
residents whose educational opportunities would be enhanced and the number and classes of non- 
resident students for whom the nonresident differential is to be waived by the New Mexico institu- 
tions and may direct that the institutions grant such waivers. The commission [department] shall 
establish regulations for the administration of the waivers and for the reporting of the cases in 
which the waivers are given. 5a 


History: 1953 Comp., § 73-30-2.4, enacted by Laws 
1975, ch. 308, § 1; 1993, ch. 53, § 1. 


_Bracketed material. — The bracketed material. was__, 


inserted by the compiler and is not part of the law. 

For designation of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978. 


The 1993 amendment, effective June 18, 1993, sub- 
stituted "commission on ‘higher education" for: "board of 
educational finance" and inserted "including.the states 
of the foreign country contiguous to New Mexico" in. the 
first sentence; substituted "commission" for "board" three 
times; and made minor stylistic changes. 


21-1-7. Removal of faculty members; dda penuitodt of secretary and 


treasurer restricted. 


No member of the faculty of any state educational institution shall be removed during the term 
for which he is elected or appointed, except for cause, following notice and an opportunity for a 
hearing under rules adopted by the board of regents of his institution. No secretary or treasurer 
of any state educational institution except those supported in whole or in part by United States 
appropriation shall receive any compensation as secretary or treasurer. . . 
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History: Laws 1897, ch. 72, § 5; C.L. 1897, § 4181; the university to follow policies in the handbook. Lucero v. 
Code 1915, § 5163; C.S. 1929, § 130-1313; 1941 Comp., UNM Board of Regents, 2012-NMCA-055, 278 P.3d 1043, 
§ 55-2803; 1953 Comp., § 73-30-3; 1991, ch. 178, § 1. cert. denied, 2012-NMCERT-004. 

The 1991 amendment, effective June 14, 1991, added Summary dismissal void. — An attempted sum- 
the present catchline; deleted "president or" preceding mary dismissal of the president of a university, without 
"member" and substituted "following notice and an op- formal charges having been made, without giving him 
portunity for a hearing under rules adopted" for "and af- an opportunity to be heard, and without any trial what- 
ter trial" in the first sentence; and made minor stylistic ever, is an absolute nullity. Hyring v. Board of Regents, 
changes throughout the section. 1954-NMSC-123, 59.N.M, 8, 277 P.2d 550. 

Further action not barred. — The fact that an at- 
ANNOTATIONS tempted dismissal of president was a nullity does not 


bar the board from further action against the president 
if conducted according to law. Eyring v. Board of Regents, 
1954-NMSC-123, 59 N.M. 3, 277 P.2d 550. 

Suit against state. — A claim for damages because of 


Employee must comply with internal grievance 
procedures. — An employee must substantially comply 
with mandatory internal grievance procedures contained 


in an employee manual or handbook before filing suit for Bae 
breach ae BP Etat claims based on an alleged Aen of an alleged malicious breach of contract and the resulting 


an employer to follow its employment policies. Lucero v. damage to reputation sounds in tort and is really against 


UNM Board of Regents, 2012-NMCA-055, 278 P.3d 1043 the state. Such an action may not be maintained against 
cert. denied. 2012-NMCERT-004. ; t the state without its consent. Eyring v. Board of Regents, 


Where a university manager was terminated by the 1954-NMSC-128, 59 N.M. 3, 277 P.2d 550 (decided prior to 
university; the manager did not follow the grievance pro- enactment of the Tort Claims Act, §§ 41-4-1 et. seq. NMSA 


cess contained in the university's employee handbook by 1978). 

filing a grievance; the handbook ivlahcd the manager’s Am. Jur, 2d, A.L.R. and C.J.S. references, — 15A 
employment with the university; and the manager filed an Am. Jur. 2d Colleges and Universities §§ 11 to 16. 

action in district court for breach of contract and wrongful Dismissal or rejection of public.schoolteacher because of 
termination alleging that the employee handbook created disloyalty, 27 A.L.R.2d 487, 

a contract and that the university breached the contract Elements and measure of damages in action by school- 
by failing to abide by the handbook’s policies and proce- teacher for wrongful discharge, 22 A.L.R.3d 1047. 

dures governing workplace performance, disciplinary ac- Construction and effect of tenure provisions of.contract 
tion, a harassment-free workplace, employer-employee on statute governing employment of college or university 
relations, progressive discipline and by disciplining the _ faculty member, 66 A.L.R.8d 1018. 

manager without just cause, the manager’s claims were Academic peer review privilege in federal court, 85 
barred because the manager failed to exhaust the hand- A.L.R. Fed. 691, . y 4 

book’s internal grievance procedures before filing the 14A C.J.S. Colleges and Universities §§ 16, 19, 25. 
breach of contract action based on an alleged failure of 


21-1-7.1. Post-tenure review process required. 


A. The boards of regents at all state baccalaureate degree-granting educational institutions 
are authorized to direct the president of the university to institute a periodic post-tenure review 
process for all tenured faculty. 

B. The boards of regents are authorized to direct the president of the university to establish 
programs designed to assist faculty members in enhancing their teaching skills. . 

C. The tenured faculty member shall be subject to review every three to five years based on a 
review of a number of factors, including the following: 

(1) an evaluation of the faculty member's teaching; 

(2) an evaluation of the faculty member's research and scholarly output; and 

(3) an evaluation of the contributions made by the faculty member in the area of public 
service to the institution and the community. 

D. The boards of regents shall ensure that a peer review is afforded the faculty member and 
that student evaluations are considered in the evaluation of the tenured faculty member's teach- 
ng. } 
E. Inthe event a faculty member receives an unfavorable evaluation in the area of the faculty 
member's teaching, the post-tenure review process shall include: 

(1) a two-year probation and reevaluation. period; and 
(2) loss of tenure if, during the subsequent probation and reevaluation period, the faculty 
member fails to demonstrate improvement in the area of teaching. 


ota 


History: Laws 1995, ch. 150, § 1. : all state baccalaureate degree-granting educational insti- 
Emergency clauses. — Laws 1995, ch. 150,§ 4 con- _ tutions shall study the options, advantages and disadvan- 
tained an emergency clause and was approved April 5, tages of developing a procedure for granting tenure based 


1995. solely on a faculty member's teaching ability. 
Temporary provisions. — Laws 1995, ch, 150, § 3, ef- fel ed 
fective April 5, 1995, provided that the board of regents of 
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GENERAL PROVISIONS RELATING TO STATE EDUCATIONAL INSTITUTIONS 21-1-9 


21-1-7.2. Reporting; commission on higher education srk ai education 


department]. 


Hach board of.regents shall file binasierlts a report on ths post-tenure review epg instituted 


at the institution. 


History: Laws 1995, ch. 150, § 2. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Emergency clauses. — Laws 1995, ch. 150, §.4 con- 
tained an emergency clause and was approved are! 5, 
1996, 


For designation of the commission on higher education as 
the higher education department, see 9-25-4.1 NMSA 1978. 


21-1-7.3. Temporary provisions; tenure study. 


The boards of regents of all state baccalaureate degree-granting educational institutions shall 
study the options, advantages and disadvantages of developing a procedure for granting tenure 
based solely on.a faculty member's teaching ability. 


History: Laws 1995, ch. 150, § 3. Emergency clauses. — Laws 1995, ch. 150, § 4 con- 


tained an emergency clause and was approved April 5, 
1995. 


21-1-8. [Eligibility for retirement pension.] — 


Sie any member of the faculty or other employee of any one of said institutions shall have 
taught or rendered service for not less than twenty (20) years in the schools of this state, the last 
ten (10) years of-which service shall have been rendered at the institution retiring such person, 
and when such person shall have reached or passed the'age of sixty (60) years, he or she'shall have 
the right to request retirement and receive thereafter the full pension provided by this act, and 
after any such person who has rendered the service hereinabove described shall have reached or 
passed the age of sixty-five (65) years, the regents or governing body of said institution shall have 
the right in their discretion to order the retirement of such person with the maximum pension 
hereinabove set forth; provided, that when any member of the faculty or other employee of any one 
of said institutions shall have taught or rendered service for not less than twenty-five (25) years 
in the same institution, such person shall be eligible to'request retirement and receive the pension 
provided when he or she shall have reached or passed the age of fifty-five (55) years. 


History: Laws 1941, ch. 210, .§ 3; 1941 Comp., § 55- 
2806; 1943, ch. 51, § 1; 1945, ch. 181, § 1; 1958 Comp., 
§ '73-30-4. 

Compiler's notes. — "This act" refers to Laws 1941, 
ch. 210, §§.1 to 6, Sections 1; 2,,4 to 6, were repealed by 


Laws 1948. ch.60. & 19, leavin 21-1. 8 NMSA 1978 the : 


only remaining ‘compiled section.’ 
Bracketed material. — The bracketed atc was 
inserted by the compiler and is not part of the law, 


ANNOTATIONS 


Effect of section. — Even though the amendment by 
Laws 1945, ch. 131, § 1, of this section is successful, Chap- 
ter 131 still cannot be given effect as it is nota complete 


law,,but is rather a provision with respect to the ages of 
certain persons who under other provisions of the original 
act (now repealed) were given certain benefits. No person 
can be retired under Chapter 131. As Laws 1945, ch. 50, is 
a complete act, eligibility must be determined. under that 


act. 1945-46 Op. Att'y Gen. No. 4883. 


Am. Jur. 2d, A.L.R. and-C.J.S. references. — 60A 
Am, Jur. 2d Pensions and Retirement Funds’ §§ 1614, 
1615. 

Services included..in computing period of service. for 
purpose of teachers’ seniority, salary, or retirement ben- 
efits, 2 A.L.R.2d 1033. 

67 C.J.S. Officers and Public Employees §§ 245, 246; 
81A C.J.S, States § 113. 


21-1-9. [Expenses of members of boards of regents.] | 


The members of the several boards of the university of New Mexico.[New Mexico state univer- 
sity], the New Mexico college of agricultureand mechanic arts [the New Mexico institute of mining 
and technology], and the New Mexico insane asylum [the New Mexico behavioral institute of Las 
Vegas] shall be allowed their actual and. necessary traveling expenses in going to and returning 
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21-1-10 


STATE AND PRIVATE.EDUCATION INSTITUTIONS 


21-1-12 


from all necessary sessions: of their respective boards, and also their necessary. expenses while in 


actual attendance upon the same. 


History: Laws 1889, ch. 138, § 56; C.L..1897, § 3633; 
Code 1915, § 5165; C.S. 1929, § 130-1401; 1941 Comp., 
§ 55-2811; 1953 Comp., § 73-30-5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not a part of the law: 

Laws 1889, ch, 188, § 56, read "The members of the sev- 
eral boards of the institutions established by this act shall 
be...." The 1915 compilers inserted the names of the in- 
stitutions. However, among the institutions created was 
the New Mexico school of mines, (now the New Mexico in- 
stitute of mining and technology) which, although omitted 
by the 1915 compilers, has been inserted in brackets. 


Laws 2005, ch, 318, § 5, changed the name of the Las Ve- | 


gas medical center to the New Mexico behavioral institute 
of Las Vegas, effective June 17, 2005. See 23-1- 13 NMSA 
1978s! 


New Mexico Baan art, XII, § 11, as repealed and reen- . 


acted November 8, 1960, changed the name of the college 


21-1-10. Delegation of authority. 


pr? 


of agriculture and mechanic arts to the New Mexico'state 
university. ’ 

New Mexico Const., art. XII, § 11, as repealed and re- 
enacted November 8, 1960, changed the name of the New 
Mexico school of mines to the New Mexico institute of 
mining and technology. we 

Cross references. — For Per Diem and Mileage ‘Act, 
see 10-8-1 through’ 10-8-8 NMSA 1978. A 


ANN OTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
Am. Jur. 2d Public Officers and: Employees §§ 460 to 462... 

Public officer's right and duties in respect of mileage 
and other allowances incident to duties of his office but 
which represented no actual expense or outlay by him, 81 
A.L.R, 4938. 

Allowance of mileage of traveling expenses to officer as 
affected by use of his own vehicle for transportation, 112 
A.L.R. 172, 


sth 


The boards of regents of state educational institutions may delegate authority or functions to 
officers or subordinate bodies within the state educational institutions as the boards deem proper 
for the efficient iaidgaies of their respective educational institutions. | U8 


History: Laws 1889, ch. 138, § 58; C.L. 1897, § 83635; 


Code 1915, § 5167; C.S, 1929, § 130-1402; 1941 Comp., , 


§ 55-2812; 1953 Comp., § 73-30-6; 1995, ch. 167, § 1. 

The 1995 amendment, effective June 16, 1995, re- 
wrote this section to the extent that a detailed comparison 
is impracticable, 


ANN OTATIONS 


Am. Jur. 2d, ALR. and C.J.S. ‘references, — 81A 
C.J'S. States $226. [orn 


21-1-11. eAtio¥ation of Hasicie 


Whenever there shall be'any money in the hand of the Ktate treasurer to the relly of any of 
the specific funds set apart for said institutions deemed sufficient by such board to commence the 
erection of any of the necessary buildings or improvements or pay the running or other expenses 
of such institution, the state auditor, on the request in writing of any such boards shall, and it is 
hereby made his duty, to draw his warrant in favor of the treasurer of said board and institution 
upon the state treasurer against the specific fund belonging to such institution in such:sum, not 
exceeding the amount on‘hand in such specific fund at such time, as’said board may deern neces-’ 
sary: provided, that any such board shall only draw said ee as it may, be necessary to Giehueee 
the same. rs aiid ) 


History: Laws 1889, ch. 138, §.59; C.L. 1897, § 3636; 


Code 1915, § 5168; C. S, 1929, § 180-1403; 1941 Comp,, 


§ 55-2813; 1953 Comp., § 73-30-77. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not a part of the law. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — IGA 
Am, Jur. 2d Collages and Universities §§ 5, 35, 
14A C.J.S, Colleges.and Universities §.41. 


21-1-12. [Annual reports; contents.]. MSU MIS 1G B92 Kid | .@-0-J 


All of the managing boards of the said‘institutions shall annually, on or before the first day of 
December, make a‘full and true report in detail under oath, of all their acts and doings during the 
previous year, their receipts and expenditures, the exact status of their institution and any other 
information that they may deem proper and useful or which’ may be called for by the governor, 
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which said reports shall be made to the ‘rina and he shall transmit the same to the succeeding 
session of the legislature. ) 


History: Laws 1889, ch. 138, § 60; C.L. 1897, § 3637; ANNOTATIONS 


Code 1915, § 5169; C.S. 1929, § 1380-1404; 1941 C 

§ 55-2814; rad Comp., § 73.408, nee Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. 
Bracketed material, — The bracketed material was Jur. 2d Schools § 62. 

inserted by the compiler and is not a part of the law. ' 


21-1-13. [Ex-officio board memberships of governor and superintendent 
of public instruction.] 
The governor of the state and the superintendent of public instruction, if there be one, shall ex 


officio be advisory members of all boards of the said institutions, but shall not have the right to 
vote or be eligible to office therein. 


History: Laws 1889, ch, 138, § 62; C.L. 1897, § 3639; Bracketed material. — The bracketed material was 
Code 1916, § 5170; C.S, 1929, § 180-1405; 1941 Comp., inserted by the compiler and is not a part of the law. 
§ 55-2815; 1953 Comp., § 73-30-9. Cross references. — For management of state educa- 


tional institutions, see N.M, Const., art. XII, § 18. 


21-1-14, [Quarterly and special meetings of boards.] 


_, The regular meeting of all said boards shall be held quarterly: provider, that they may hold as 
many special sessions as they shall deem necessary. 


History: Laws 1889, ch, 138, § 64; OF L. 1897, § 8641; i Bracketed material. — The bracketed material was 
Code 1915, § 5171; C.S, 1929, § 130-1406; 1941 Comp., ' inserted by the compiler and is not a part of the law. 
§ 55-2816; 1953 Comp,, § 78-30-10. : 


21-1-15. [One member of board to reside in adjacent municipality. ] 


At least one member of the said several boards shall be a resident of the town or city at or near 
which the institution is located. ) 


History: Laws 1889, ch. 188, § 66; C.L. 1897, § 3643; Bracketed material. — The bracketed material was 
Code 1915, § 5172; C.S. 1929, § 130- 1407; 1941 Comp., inserted by the compiler and is not a part of the law. 
§ 55-2817; 1953 Comp., § 73-80-11, . ‘ task 


21-1-16. [Public inspection of board records. ] 


The records of the said boards shall be open at all reawodabte times for the inspection of any 
citizen. . 


History: Laws 1889, ch. 138, § 67; C.L. 1897, § 3644; ANNOTATIONS 


Code ile SAH as oe - palate: 184) Comey Am, Jur. 2d, A.L.R. and C.J.S. references. — 66 Am. 
§ 65-2818; 1953 Comp., § 73-30-12. : 

Bracketed material. — The bracketed material was Jur. 2d Records and Recording Laws §§ 12 to 30. 
inserted by the compiler and is not a part of the law. 76 C.J.S. Records § 60 etseq. 


21-1-16.1. State institutions of higher education; presidential searches. 


A. Public records containing the identity of or identifying information relating to an applicant 
or nominee for the position of president of a public institution of higher education are exempt from 
inspection under the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978]. 

B. At least twenty-one days before the date of the meeting of the governing board of.a public 
institution of higher education at which final action is taken on selection of the person for the 
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position of president of the institution, the governing board shall give public notice of the names 
of the finalists being considered for the position. The board shall consider in the final selection 
process at least five finalists. The required notice shall be given by publication in a newspaper 
of statewide circulation and in a newspaper of countywide circulation in the county in which the 
institution is located, Publication shall be made once and shall occur at least twenty-one days and 
not more than thirty days before the described meeting. 

C. Postponement of a meeting described in Subsection B of this section for which notice ta 
been given does not relieve the governing body from the requirement of giving notice of a resched- 
uled meeting i in accordance with the provisions of Subsection B of this section. 

D. Action taken by a governing body without compliance with the notice requirements of Sub- 
sections B and C of this section is void. 

E. Nothing in this section prohibits a governing body from identifying or otherwise disclosing 
the information described in this section. ) 

F. This section may be enforced pursuant to the provisions of the Inspection of Public Records 
Act. 


Effective dates. — Laws 2011, ch. 184, § 25 made 


History: Laws 2011, ch. 134, § 23. 
: Laws 2011, ch. 134, § 23 effective July 1,2011. 


21-1-17. Interest in contracts by board members or SUS 
prohibited. 


No employee or member of a board of regents of a state educational institution shall have direct 
or indirect financial interest in any contract for building or improving any of that state educa- 
tional institution or for the furnishing of supplies or services to that institution except as permit- 
ted pursuant to the University Research Park and Economic Development Act [Chapter 21, Article 
28 NMSA 1978] or the New Mexico Research Applications Act [53-7B-1 through 53-7B-10 NMSA 
1978], or unless it complies with provisions of the Governmental Conduct Act [Chapter 10, Article 


16 NMSA int he and the Procurement Code [13-1-28 through 13-1-199 NMSA 1978]. 


History: Laws 1889, ch, 188, § 68; C,L. 1897, § 3645;. 


Code 1915, § 5174; C. S. 1929, § 180-1409; 1941 Comp., 
§ 55-2819; 1953 Comp., § 73-30-13; Laws 1986, ch. 24, 
§ 1; 1989, ch, 264, § 28; 1999, ch. 148, § 1; 2009, ch. 66, 
§ 13. 

The 2009 amendment, effective April 2, 2009, added 
"and Economic Development Act" ‘after "University Re- 
search Park" and added "or the New Mexico Research Ap- 
plications Act". 

The 1999 amendment, effective June 18, 1999, added 


"or unless it complies with provisions of the Governmen- 


tal Conduct Act and the Procurement Code" at the end of 
the paragraph, 


ANNOTATIONS 


Scope of section. — Members of boards of state in- 
stitutions, their employees and officials or employees of 


state, or of any institution or agency thereof, are prohib- 
ited from becoming interested in any contract for expen- 
diture of public money or for furnishing supplies to insti- 
tutions of which they are board members or employees. 
1931-32 Op. Att'y Gen, No, 32-373 (issued prior to 1999 
amendment of section). 

Insurance policies. — A member of the board of re- 
gents of the state school of mines (now New Mexico insti- 
tute of mining and technology) may not write an insur- 
ance policy on buildings of the institution. 1921-22 Op. 
Att'y Gen. No, 21-3195 (issued prior to 1999 amendment 
of section). 

Bidding on supplies. — A firm of which a trustee is 
a member may not bid on supplies for a state institution. 
1917-18 Op. Att'y Gen. No. 17-1978 (issued prior to 1999 
amendment of section). 


21-1-18. [No personal liability for official actions. ] 


Members of the boards of regents of the educational institutions of the state shall not be held 
personally liable in any action at, law based upon a claim for damages arising out of any act or 


failure to act of that board of regents. 


History: 1953 Comp., § 73-30-13.1, enacted by Laws 
1957, ch. 156, § 1. . 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not a part of the law. 


_ ANNOTATIONS 


Federal preemption. — As a matter of federal pre- 
emption, this section does not confer immunity to board 
members from suit under a 42 U.S.C § 1983 claim. Leach 
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v. N.M. Junior Coll., 2002-NMCA-039, 132 N.M. 106, 45 

P.3d 46, cert. denied, 132 N.M, 83, 44 P.3d 529 (2002). 
Am. Jur. 2d, A.L.R. and C.J.S, references. — 15 Am. 

Jur. 2d Colleges and Universities § 41. 


Personal liability of public school executive or adminis- 
trative officer in negligence action for personal injury or 
death of student, 35 A.L.R.4th 272, 

Validity, construction and application of "hazing" stat- 
utes, 30 A.L.R.5th 683. 
14A C.J.S. Colleges and Universities § 17. 


21-1-19. [Oaths of board members; filing.] 


Each and every member of the said boards shall, before entering upon their respective duties, 
take and subscribe an oath to‘faithfully and honestly discharge their duties in the premises and 
strictly and impartially perform the same to the best of their several abilities. Said oath shall be 
filed with the secretary of state. 


History: Laws 1889, ch. 138, § 69; C.L. 1897, § 3646; 
Code 1915, § 5175; C.S. 1929, § 180-1410; 1941 Comp., 
§ 55-2820; 1958 Comp. 8 73-30: 14, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not a part of the law. 

Cross references, — For oath of public officer, see N.M. 
Const., art, XX, § 1. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Colleges and Universities § 12;63 Am: Jur. 2d 
Public Officers and Employees §§ 131, 182) 


21-1-20. Power to hold property. 


All of the said institutions, including the New Mexico military institute, shall be entitled to re- 
ceive all the benefits and donations made and given to similar institutions of learning and charity 
in other states and territories of the United States, by the legislation of the congress of the United 
States, or from private individuals or corporations, and for the benefit of said institutions they shall 
have power to buy and sell or lease or mortgage realty, and do all things that, in the opinion of the 
several boards, will be for the best interests of said institutions, and are in the line of its object. 


History: Laws 1889, ch. 138, § 70; C.L. 1897; § 3647; 
Code 1915, § 5176; Laws 1921, ch. 177, § 1; C.S. 1929, 
§- 130-1411; 1941 Comp., § 55-2821; 1953 Comp.,:§ 73- 
80-15, 

Compiler's notes. — Laws 1937, ch..95, § 1, ratified 
and confirmed any and all "deeds, grants and conveyances 
heretofore made by any city, town or-village in this state to 
the state of New Mexico conveying land or other oe ad 
for the use of any institution of this state." 

Cross references. — For restrictions on the sale or 
other disposition of property by state educational insti- 
tutions and other state entities, see 13- 6-1 et seq. NMSA 
1978. 


ANNOTATIONS — 


Property conveyance upheld. — Arms-length con- 
veyance of property from the New Mexico Military In- 
stitute to the New Mexico Military Institute Foundation 


21-1-21. Capital expenditures. 


was proper, and did not violate N.M. Const., art. IX, § 14, 
prohibiting state aid to private enterprise, where the 
$250,000 contract price bore a sufficient’ relationship 
to the’ actual value of the Property: 1988 Op. Att'y Gen, 
No. 88-79. 

Power to sell real property in board of directors. 
— The board of directors of state insane asylum (now New 
Mexico behavioral institute of Las Vegas) has the power 
to sell real property. 1935-36-Op. Att'y Gen. No, 85-1171, 

Am, Jur, 2d, A.L.R. and’C.J.8. references. — 15A 
Am, Jur. 2d Colleges and Universities §§ 32, 33, 35, 37. 

Implied power of corporation belonging to one of the . 
three classes, religious, charitable, or educational, to pro- 
mote, orto accept gifts for objects which more: appropri- 
ately pertain to the los tage of those 1 in one of the other 


classes; 121 A.U.R.1526, 


14A C.J.S. hag and Universities §§ 10 to 14, i 


No expenditure shall be made by any state educational institution confirmed by Article 12, Sec- 
tion 11 of the state constitution for the purchase of real property or the construction of buildings 
or other major structures or for major remodeling projects without prior approval of the proposed 
purchase or construction or remodeling by the board of educational finance and the state board of 
finance. 


Compiler's :notes. — Laws 1937; ch: 95, §\ 1, ratified 
and confirmed any and all "deeds, grants and conveyances 
heretofore made by any city, town or village in this state to 


History: 1953 Comp., § 73-30-15.1, enacted by Laws 
1971, ch. 285, § 4, 
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the state of New Mexico conveying land or other property } ANN OTATIONS 


fon thea pfenisipatt abana Sao als Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur. 2d Colleges and Universities § 35.. 
14A C.J.S. Colleges and Universities §§ 10, 11, 14. 


21-1-21.1. State educational institutions; adequate parking. 


The staff architect of a university, or the commission on higher education [higher education 
department] in the case of state educational facilities that do not employ a staff architect, shall 
review all plans for the construction or major enlargement of a state educational facility prior to 
the execution of a contract for such work and shall certify to the state board of finance that ad- 
equate parking is provided for the use of staff employed in the facility, students who attend classes 
or events in the facility and members of the public reasonably expected to enter the facility. If ad- 
equate parking is not provided for, no contract may be entered into. 


History: Laws 2001, ch. 319, § 22, For designation of the commission on higher education as 
Bracketed material. — The bracketed material was the higher education department, see 9-25-4.1 NMSA 1978. 
inserted by the compiler and is not part of the law, Effective dates. — Laws 2001, ch. 319, § 24, made 


Laws 2001, ch. 319, § 22 effective July 1, 2001. 


21-1-22. [Nonsectarian operation required. ] 


All the said institutions shall forever remain strictly nonsectarian in character, and no creed or 
system of religion shall be taught in any of them. 


History: Laws 1889, ch. 138, § 71; C.L. 1897, § 3648; grounds or buildings is permitted to one denomination, 
Code 1915, § 5177; C.S. 1929, § 180-1412; 1941 Comp., the same privilege should be granted to all denominations 
§ 55-2822; 1953 Comp., § 73-30-16, seeking the privilege, without discrimination. 1947-48 Op. 

Bracketed material. — The bracketed material was Att'y Gen. No. 5075. 
inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L.R. and C.J.S. references, — 16 Am. 

Jur, 2d Constitutional Law §§ 465, 466, 481. 
ANNOTATIONS Sectarianism.in schools, 5 A.L.R. 866, 141.A.L.R.:1144, 
; 45 A.L.R.2d 742. 

Effect on school for the deaf. — Neither the consti- Validity, under state constitution and laws, of issuance 
tution nor statutes prohibit religious training given by by state or state agency of revenue bonds to finance or refi- 
someone not connected with a state educational institu- nance construction projects at private, religious-affiliated 
tion after school hours, Use of the grounds and property colleges or universities, 95 A.L.R.3d 1000. 
of the institution are subject to control of the governing Validity and construction of public school regulation of 
board, Such religious instruction must be wholly volun- student distribution of religious documents at school, 136 
tary on the part of the students and entirely dissociated A.L.R. Fed. 551. 
from the curriculum or course of instruction of the institu- 14A C.J.S. Colleges and Universities § 7; 16A C.J.S. 
tion and its faculty. If. use of tax supported institutional Constitutional Law §§ 518 to 521,523. 


21-1-23. State higher educational institutions; public funds; limitation 
upon payment for certain purposes. 


Public funds shall not be expended for the purpose of paying compensation to any faculty mem- 
ber or employee of a state higher educational institution for any period of absence from his as- 
signed duties with such state higher educational institution unless the period of absence: 

A. is a holiday or vacation period established in the published calendar of the institution; 

B.. comes within the official sick leave or annual leave policies promulgated by the regents of 
the institution; or ar 7 

C. is approved by a designated administrative authority according to procedures established 
for this purpose by the regents. | 


History: 1953 Comp., § 73-30-32, enacted by Laws the appropriate administrative authority shall insure full 
1971, ch. 228, § 2. service be given by the faculty members and employees of 
Legislative intent. — Laws 1971, ch. 228, $1, provides a state higher educational institution in keeping with the 
that it is the intent of this act (Laws 1971, ch. 288) that published calendar of the institution. 
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ANNOTATIONS » 14A C.J.S: Colleges and Universities § 22; 78 C.J.S. 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A eo tse Age ve Yes 
Am, Jur, 2d Colleges and Universities § 33. 


21-1-24, Graduate programs. 


None of the funds appropriated in the general appropriations act to the state educational insti- 
tutions confirmed by Article 12, Section 11 of the state constitution may be used for the support of 
any program or programs of graduate study beyond the level of the bachelor's degree other than 
programs that were maintained by each institution previous to September 1, 1954, except by ex- 
plicit approval of each program by the board of educational finance and the state board of finance 
prior to such use of the funds. | 


History: 1953 Comp., § 73-30-38, enacted by Laws ANNOTATIONS 


1971, ch, 235, § 3. 
sa 8 Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Colleges and Universities §§ 1, 32, 35. 
, 144 C.J.S. Colleges and Universities §§ 2,4, 14, 15. 


21-1-25. Repealed. 


Repeals, — Laws 1979, ch. 278, § 7; geet 21-1-25 
NMSA 1978, relating to out-of-state travel by personnel of 
state educational institutions: 


21-1-26. Higher education department; general powers. 


A. The higher education department shall be concerned with the problems of finance of those 
educational institutions designated in Article 12, Section 11 of the constitution of New Mexico and 
other public post-secondary educational institutions in the state. The department shall: 

(1) be concerned with the adequate financing of these institutions and with the equitable 
distribution of available funds among them; 

(2) .receive, adjust and approve the budgets submitted by these institutions prior to the 
submission of these budgets to the state budget division of the department of finance and admin- 
istration; 

(3) develop and maintain programs, on a regular basis, for the orientation and in-service 
education of members of the boards of regents of the various educational institutions designated 
in Article 12, Section 11 of the constitution of New Mexico and the governing bodies of other public 
post-secondary educational institutions in the state; 

(4) analyze the financial impact of each new degree program of each public post-secondary 
educational institution as part of the department's review of the institution's operating budget; 
and 

(5) exercise such other powers as may be granted it by law. 

B. Effective July 1, 2005, all new state-funded baccalaureate, graduate and professional degree 
programs shall be offered by public four-year educational institutions and all new associate degree 
programs shall be offered by public post-secondary educational institutions after a timely and 
thorough consultation with and review by the department. 

C. Notwithstanding any other provisions of law, the higher education department may be des- 
ignated by the governor to administer funds furnished under acts of congress for post-secondary 
educational institutions, except for funds specifically appropriated or otherwise designated for 
those educational institutions enumerated in Article 12, Section 11 of the constitution of New 
Mexico. 

D. The higher education department is also charged with oversight of all private post-secondary 
educational institutions operating within the state. 
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History: 1941 Comp., § 55-2714, enacted by Laws 


1951, ch. 190, § 1; 1953 Comp., § 73-29-15; Laws 1964 — 


(1st S.S.), ch. 19, § 1; 1985, ch, 43, § 1; 1986, ch. 24, § 2; 
1989, ch. 354, § 1; 1994, ch. 108, § 1; 2005, ch. 289, § 15. 

Cross references, — For designation of the commis- 
sion on higher education as the higher education depart- 
ment, see 9-25-4,1 NMSA 1978, 


For the Higher Education ‘oes peta Act, see 9-25-1 


NMSA 1978 et seq: | 


For designation of the commission. of higher education 


[higher education department] as the state commission on 
post-secondary education, see 21-2-3 NMSA 1978. 

For powers of the department relating to the Work- 
Study Act, see.21-21B-3 NMSA 1978 et seq, 

The 2005 amendment, effective April 7, 2005, deleted 
the former language in subsection A which created the 
commission on higher education; provided in Subsection 
A that the department.shall be concerned with other pub- 
lic post-secondary educational institutions in the state; 
deleted the former provision of Subsection A(2) which 
provided that the commission was: authorized to receive 
funding for the in-plant: development training program 
and to administer the funds; provided in Subsection A(3) 
that the department shall provide for the orientation and 
in-service education of members of the governing bodies 
of other public post-secondary educational institutions 
in this state; added Subsection A(4) to provide that the 
department shall analyze the financial impact of new 
degree programs in public post-secondary educational in- 
stitutions as part of the review of their operating budget; 
added Subsection B to provide that all new state-funded 


“ 


21-1-26.1. Additional duties. 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21-1-26.3 


baccalaureate, graduate’.and ‘professional degree pro- 
grams shall be offered by public four-year educational in- - 
stitutions and all new associate degree programs shall be 
offered by public post-secondary educational institutions 
after review by the department; changed the reference to 
the commission on higher education to the department in 
Subsection C; provides in subsection that the department 
may administer federal funds for post-secondary educa- 


tional institutions except funds specifically appropriated 


or otherwise designated for those educational institutions; 
and changed "commission on higher education" to "higher 
education department" in Subsection D. 

The 1994 amendment, effective July 1, 1994, inserted’ 
"on higher education" following "commission" near the be- 
ginning of Subsection B and added Subsection , 


ANNOTATIONS _ 


Meaning of "adjust and approve". — The words "ad- 
just and approve" are not dictatorial but mean that the 
new board shall have the power to "adjust and approve" 
the budget within reason and only insofar as the direct 
appropriation from the legislature is concerned and not 
upon any moneys derived from lands placed in trust of the 
board of regents for the school for the deaf. 1951-52 ya 
Att'y Gen. No, 51-5468. 

Am. Jur. 2d, A.L.R. and C JS. references. — Valid- 
ity, under state constitution and laws, of issuance by state 
or state agency of revenue bonds to finance or refinance 
construction projects at private, religious-affiliated col- 
leges or universities, 95 A,L.R.3d 1000. 


In addition to the duties imposed upon the higher education ddpapiebni't in Chapter 21 NMSA 
1978, the department shall ‘perform the same planning and budgeting functions for the university 
of New Mexico hospital as it performs for other post-secondary educational institutions. 


History: Laws 1980, ch. 145, § 2; 2005, ch. 289, § 16; 
2015, ch. 23; § 7. 

The 2015 amendment, effective June 19, 2015, made a 
technical correction; changed "by the Post-Secondary Edu- 
cational Planning Act” to "in Chapter 21 NMSA 1978", — 


The 2005 amendment, effective April 7, 2005, changed 
"board of educational finance" to "higher education de- 
partment" and changed "Bernalillo county medical cen- 
ter" to "university of New Mexico hospital", 


21-1-26.2. Post-secondary education; adult correctional facilities. 


Upon approval by the corrections department in consultation with the higher education depart- 
ment, state-supported post-secondary educational institutions shall receive credit on a full-time 
equivalency basis for students enrolled in their respective programs within adult correctional fa- 
cilities. Funding recommendations to implement the provisions of this section shall be developed by 
the higher education department or the public education department as appropriate in the same 
manner that funding recommendations for similar programs at other’ institutions are calculated. 


History: Laws 1981, ch. 69, § 1; 2005, ch. 289, § 17. 

The 2005 amendment, effective April 7, 2005, changed 
"board of educational finance" to "higher education: de- 
partment" and changed."public school finance division of 
the department of finance and administration" to "public 
education department". 


ANN OTATIONS. 


Am. Jur. 2d, AL. R. and C.J.S. pelarencenecd 60 Am. 
dur. 2d Penal eat Correctional Institutions § 100, 
72 C.J.S, Prisons and Rights of Prisoners § 59. 


21-1-26.3. Verification function. 


The higher education department shall annually conduct special verifications of the institutions 
of higher education. The verifications shall include enrollments, fund balances, compliance with 
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legislation, comparison of expenditures to budgets and other areas to be determined by the depart- 
ment. Reports on the verifications shall be made annually to the department of finance and adminis- 
tration and the legislative finance committee. The department shall consider the verification findings 


in making its annual recommendations to the executive and legislature for higher education funding. 


History: 1978 Comp., § 21-1-26.3, enacted by Laws 
1986, ch. 24, § 3; 1999, ch. 173, § 1; 2005, ch, 289, § 18. 
The 2005 amendment, effective April 7, 2005, changed 


The 1999 amendment, effective June 18, 1999, substi- 
tuted "verification" for "audit" in the section heading and 
throughout the section and made minor stylistic changes. 


"commission on education" to "higher education department”, 


21-1-26.4, 21-1-26.5. Repealed. | 


Repeals. — Laws 1995, ch. 224, § 29 repealed 21-1- 
26.4 and 21-1-26.5 NMSA 1978, as enacted by Laws 1989, 
ch, 381, §§ 1 and 2, relating to legislative findings and 


oa 


development of a statewide articulation plan, effective 
June 16, 1995. For provisions of former, sections, see the 
1994 NMSA 1978 on NMOneSource.com. 


21-1-26.6. Repealed. 


Repeals. — Laws 1999, ch. 173, § 3 repealed 21-1-26.6 
NMSA 1978, as ‘enacted by Laws 1990 (1st $.S.), ch. 4, $1, 
relating to indicators of performance of educational insti- 
tutions in the state, effective June 18, 1999. For provisions 


of former section, see the 1998 NMSA 1978 on NMOne- 
Source.com. For present comparable provisions, see 21-1- 
26.7 NMSA 1978. 


21-1-26.7. Annual accountability report. 


A. The higher education department shall submit an annual accountability report to the gov- 
ernor and to the legislature by December 31. Prior to publication, the department shall distribute 
a draft of the accountability report to all public post-secondary educational institutions and shall 
allow comment upon the draft report. 

B. The department in consultation with each public post-secondary educational institution shall 
develop and adopt the content and a format for the report, including the following information: 

(1) student progress and success disaggregated by gender and by ethnicity and race as 
follows: / 
(a) Caucasian, non-Hispanic; 
(b) Hispanic; 
(c) African American; 
(d) American Indian or Alaska Native; 
(e) Native Hawaiian or other Pacific Islander; 
(f) Asian; 
(g) two or more races; and 
(h) other; provided that if the sample of students in any category enumerated in Sub- 
paragraphs (a) through (g) of this paragraph is so small that a student in the sample may be 
personally identifiable in violation of the federal Family Educational Rights and Privacy Act, the 
report may combine that sample into the "other" category; . 
(2) student access and diversity; 
(3) affordability and cost of educational services; 
(4) public and community service by the institution; and 
(5). faculty, compensation and benefits practices, including: 
(a) number and percentage of part-time and full-time faculty; 
(b) per-credit-hour pay rate for full-time instructors or lecturers and A Means gana -hour 
pay rate for part-time faculty; 
(c) percent salary 1 increase for full-time faculty and percent salary increase for part- 
time faculty; and 
_ (d). description of the institution's policy for offering benefits to full-time faculty and 
to part-time faculty. . 
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STATE AND PRIVATE EDUCATION INSTITUTIONS. 


21-1-26.10 


C. The department shall make no funding recommendation; capital outlay recommendation, 
distribution or certification on behalf of any public post-secondary educational institution that has 
not submitted ane information required pursuant to this section. . 


History: 1978 Comp., § 21-1-26.6, enacted by Laws 
1990 (1st S.S.), ch. 4, § 2; 1999, ch. 178, § 2; 2005, ch, 
289, § 19; 2007, ch. 150, § 1; 2013, ch. 196, § 1. 

Compiler's notes, — Laws 1990 (1st S.S.), ch. 4, § 2 
enacted this section as 21-1-26.6 NMSA 1978, but the sec- 
tion has been redesignated by the compiler. 

Cross references. — For the federal Family Edu- 
cational Rights and Privacy Act of 1974, see 20 U.S.C. 
§ 1232¢. 

The 2013 amendment, effective June 14, 2013, pro- 
vided for post-secondary educational institution account- 
ability reports, including student achievement disaggre- 
gated by certain factors; in Paragraph (1) of Subsection 
B, in the introductory sentence, after "success", added the 
remainder of the sentence; and added Subparagraphs (a) 
through (h) of Paragraph (1) of Subsection B. 

The 2007 amendment, effective June 15, 2007, added 
Subparagraphs (a) through (d) of Paragraph (5) of Subsec- 
tion B. 

The 2005 amendment, effective April 7, 2005, changed 

"commission on higher education" to "higher education 
department". 


21-1-26.8. Repealed. 


Repeals. — Laws 2005, ch. 321, § 14 repealed 21-1-26,8 
NMSA 1978, as enacted by Laws 1995, ch. 144, § 1; relat- 
ing to creation of health profession advisory committee, 


The 1999 amendment, effective June 18, 1999, substi- 
tuted "accountability report" for "report card" in the sec- 
tion heading and throughout the section; in Subsection A, 
added "by December 31" at the end of the first sentence 
and deleted the former second sentence providing that the 
annual report card be published by November 15; in Sub- 
section B, in the first sentence, inserted "in consultation 
with the public post-secondary educational institution" 
and inserted "the content and", deleted part of the former 
second sentence, relating to information to be submitted 
by each four-year post-secondary institution, and substi- 
tuted Paragraphs (1) through (4) for former Paragraphs 
(1) through (9), relating to specific information to be sub- 
mitted by each four-year post-secondary institution; de- 
leted former Subsection C, relating to information to be 
submitted by two-year post-secondary institutions, and 
redesignated the subsequent subsection accordingly. 

Temporary provisions. — Laws 2007, ch. 150, § 2 pro- 
vided that the higher education department shall work 
with the public post-secondary educational institutions to 
establish a pay schedule for part-time faculty to be subject 
to legislative appropriation. 


effective June 17, 2005. For provisions of former section, 
see the 2004 NMSA 1978 on NMOneSource.com. 


21-1-26.9. Limitation; higher education department; review of proposed 
campuses. 


Effective January 1, 1998, no new public post-secondary educational institution, branch campus 
or off-campus instructional center shall be created except as specifically created by the legislature. 
The higher education department shall review any proposal for the establishment of a new public 
post-secondary educational institution or campus and submit its recommendations to the legisla- 
ture. In reviewing proposals, the department may consider: 

A. provisions for a local mill levy of at least two mills; 

B. population base to provide at least five hundred full-time students; 

C. whether at least fifty percent of the costs of initial construction comes from private or local 
sources; 

D. governance structure; 

E. means for acquisition of property, including purchase, lease, donations or any other means; 

F. eligibility and level of funding request of the state; and 

G. brokering of extended learning provisions. 


The 2005 amendment, effective Ree 7, 2005, changed 
"commission on higher edaeation; to "higher education 
department". 


History: Laws 1998, ch. 61, § 2; 2005, ch. 289, § 20. 


21-1- 26. 10. Higher pducation Aeration plan for finding significant 
post-secondary educational infrastructure needs. 


The higher education department, in conjunction with the governing bodies of the post-secondary 
educational institutions and other state educational institutions confirmed in Article 12, Sec- 
tion 11 of the constitution of New Mexico, shall develop and approve a five-year plan for funding 
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the infrastructure renovation and expansion projects designated by the department as the high- 
est priority of significant needs. The department’ shall determine the projects and amounts to be 
funded, with a timetable for the projects and amounts to be funded each year over the five-year pe- 


riod, subject to review and comment by the educational Gresivations and subject to appropriations. 


History Laws 1999 (1st S. Ss. Ds = 6, § 18; 2005, ch, 
289, § 21. 

The 2005 mendnehe effective horn 7, 2005, changed 
"commission on higher education" to "higher education 
department"; deleted the former provisions in Subsection 
A that the five-year plan will be funded with supplemen- 


the amount of supplemental severance tax bonds issued 
each year; provided in Subsection A that projects are.sub- 
ject to appropriations; and deleted former Subsection B 
which provided that the commission on higher education 
shall administer the proceeds for supplemental.severance 
tax bonds and distribute the proceeds to educational insti- 


tal severance tax bonds and that projects were subject to tutions with projects funded with the proceeds. 


21-1-26.11. Higher education department; additional duties. 


In addition to the duties imposed upon the higher education department by the Post-Secondary 
Educational Planning Act [Chapter 21, Article 2 NMSA 1978], the department shall plan and bud- 
get for the statewide adult basic education program and shall adopt and promulgate rules for all 
such adult educational programs. The department shall establish a uniform protocol for identify- 
ing, communicating with and providing direct and equitable access to funding for eligible agencies, 
which include: 
local educational agencies; 

community-based organizations; 
volunteer literacy organizations; 
post-secondary institutions; 

public or private nonprofit agencies; 

public libraries; 

public housing sap iteeetae and 

a consortium of.agencies, organizations, institutions, libraries or authorities as described in 
Section 203 of Public Law 105. . 


eee a: 2 


The 2005 amendment,.effective April 7, 2005 , changed 
"commission on higher education" to "higher education 
department". 


History: Laws 2008, ch. 394, § 1; 2005, ch. 289, § 22. 


21-1-26.12. Educational needs and guidelines; accountability reports. 


A. The higher education department shall, through consultation with all public post-secondary 
educational institutions, develop and publish a statement of statewide educational needs and 
guidelines to assist the institutions in the development or modification of institutional strategic 
plans. The department may conduct studies of statewide educational needs and make recommen- 
dations to the governor, the legislature and public post-secondary educational ‘institutions. 

B. All public post-secondary educational institutions, meluding off-campus instruction pro- 
grams and learning centers, shall: 

(1) approve and submit accountability: reports prepared in accordance with the statewide 
public agenda; and 
(2) submit budgets for review no later than August 1 each year for the following fiscal year. 


Effective dates. — Laws 2005, ch. 289, § 31 made the 


History: Laws 2005, ch. 289, § 14. 
evi befh act effective April 7, 2005. 


21-1-27. Higher education department; distribution of available funds. 


In its’ distribution of available funds and its adjustment and approval of budgets, the higher 
education department shall not, in any event or in any manner, substitute for public funds any 
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gift, donation, private endowment, patent income or other gratuity received or enjoyed by an insti- 
tution in determining the adequate ARES of an institution under its charge. 


History: 1958 Comp., § 73-29-15.1, enacted by Laws ANN OTATIONS 
1965, ch. 267, § 1; 1986, ch, 24, § 4; 2005, ch. 289, § 23. 

The 2005 amendniant, Beene April 7, 2005, changed Am. Jur. 2d, A.L.R. oh C.J. dain oie — 154 
"commission on higher education" to "higher education Am, Jur. 2d Colleges and Universities §§ 2, 33, 37. 
department", 14A C.J.S. Colleges and Universities §§ 10, 12. 


21-1-27.1. Higher education endowment fund created. 


A. The "higher education endowment fund" is created in the state treasury. The fund shall con- 
sist of appropriations, income from investment of the fund, gifts, grants, donations and bequests. 

B. The higher education endowment fund shall:‘be administered by the higher education depart- 
ment. Money shall be disbursed only on warrant of the secretary of finance and administration upon 
voucher signed by the secretary of higher education or the secretary's authorized representative. © 

C. Money in the higher education endowment fund is appropriated to the department for dis- 
tribution to the public post-secondary educational institutions listed in Subsection D of this sec- 
tion that submit proposals and receive award determinations from the department to establish 
endowments at the institutions for endowment purposes. Endowment purposes shall include: 

(1) establishing endowed chairs, lectureships, professorships, research positions, graduate 
assistantships and faculty development programs that will enhance the quality of public post- 
secondary education in New Mexico; and 

(2) addressing one or more of the governor's initiatives, including research and development 
initiatives; technology transfer initiatives; science, technology, engineering and mathematics initia- 
tives; health, education, water and agriculture initiatives; and work force development initiatives. 

D. Appropriations to the higher education endowment fund shall be distributed to public post- 
secondary educational institutions as awards made by the department or the higher education 
endowment committee pursuant to competitive proposals submitted by institutions, as follows: 

(1) sixty-two percent of the total amount to be distributed may be awarded to the univer- 
sity of New Mexico, the university of New Mexico health sciences center, New Mexico state univer- 
sity and the New Mexico institute of mining and technology; 

(2) twenty percent of the total amount to be distributed may be awarded to the New Mex- 
ico military institute and any independent community college, branch community college and 
technical and vocational institute; and 

(3) eighteen percent of the total amount to be distributed may be awarded to New Mexico 
highlands, university, eastern New Mexico university, western New Mexico university and north- 
ern New Mexico college, 

E.. Following an award determination, a public post-secondary educational institution shall not 
receive a distribution until that institution provides documentation to the department that it has 
received or will receive matching funds, pursuant to a written gift agreement, for the endowment 
from nongovernmental sources in an amount equal to at least fifty percent of the award amount. 
Distributions from the higher education endowment fund are made over a two-year cycle with 
unmatched balances reverting to the general fund at the end of the second fiscal year. Allocations 
not matched during the first year of a cycle are made available during the second year of a cycle for 
supplemental or second round matching by any institution listed in Subsection D of this section. 

F. The endowment funds of the institutions shall not be expended but shall be invested by 
the institutions in accordance with the Uniform Prudent Management of Institutional Funds Act 
[46-9A-1 through 46-9A-10 NMSA 1978] and the provisions of Section 21-1-38 NMSA 1978. The 
income from the investments shall be expended only for endowment purposes. 

G. The "higher education endowment committee" is created. The committee is composed of the 
secretaries of higher education, economic development and finance and administration or their 
designees. The committee shall meet no less than twice per year to review proposals and. award 
determinations to: 

(1) determine whether the proposals and award determinations meet endowment purposes; 
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(2) determine whether the endowment funds are being distributed pursuant to the provi- 


sions of this section; and 


(3) recommend ways to support or change the endowment purposes award and distribu- 


tion processes. 


H. The department shall establish rules setting forth the procedures for making award deter- 
minations and distributing money from the higher education endowment fund hehe aaa to the 


provisions of this section. 


I. The department shall report annually to the legislative finance committee on award deter- 
minations made pursuant to this section. The report shall include the amounts awarded to each 
institution, the amount of matching funds and their sources and the purposes of the endowments 


and awards. 


History: Laws 2002, ch. 31, § 1; 2008, ch. 379, § 1; 
2003, ch. 392, § 1; 2007, ch. 364, § 1; 2008, ch. 49, § 1; 
2009, ch. 91, § 1; 2011, ch. 44, § 1; 2015, ch. 7, § 1. 

Repeals. — Laws 2007, ch. 364, § 3 repealed Laws 
2008, ch. 379, § 1, effective June 15, 2007. 


The 2015 amendment, effective July 1, 2015, changed 


the distribution process and the endowment purposes 
of the Higher Education Endowment Fund, and limited 
funds to establish endowments at:public post-secondary 
institutions; deleted Subsection C relating to limits on 
the use of education endowment funds and the require- 
ment that institutions receiving endowment funds receive 
matching funds from other than government sources; re- 
designated former Subsection D as Subsection C; in the 
present Subsection C, after "department", deleted "to be 
disbursed" and added "for distribution to the public post- 
secondary educational institutions listed in Subsection D 
of this section that submit proposals and. receive award 
determinations from the department to establish endow- 
ments at the institutions", after "endowment purposes", 
inserted a period, added "Endowment purposes shall in- 
clude:" and designated the next sentence as Paragraph 
1 of Subsection C; in the present Paragraph 1 of Sub- 
section C, after "(1)", added "establishing", after "profes- 
sorships", deleted "scholarships for students" and. added 
"research positions", after "New Mexico", 
department, by rule, shall establish procedures for dis- 
bursing money from the fund. Not less than five percent 
of each institution’s total endowment effort resulting from 
amounts specified in this section shall address" and added 
"’ and", designated a new Paragraph 2 of Subsection C; 
in the present Paragraph 2 of Subsection C, after "(2)", 
added "addressing", and after "governor's initiatives", 

added the remainder of the paragraph; deleted Subsec- 
tion E, relating to distribution proportions and matching 


requirements on disbursements of the Higher Education, 


Endowment Fund; added a new Subsection D; added new 
Subsection E; removed the designation from former Sub- 
section F and added the language from former Subsection 
F to the present Subsection E; in the present Subsection 
E, after "Distributions from the higher education endow- 
ment fund are made over a", deleted "three year" and 
added "two-year", after "general fund at the end of the", 
deleted "third" and added "second", after "fiscal year.", de- 
leted "The department shall notify each eligible institu- 
tion of the specific amount. it may match during the first 
two fiscal years of each three-year cycle.", after "Alloca- 
tions not matched during the first", deleted "two years" 
and added "year", after "of", deleted "each" and added "a", 
after "cycle are made available", added "during the pa 
year of a cycle", after "second round matching by", deleted 
the remainder of the séntence relating to applications for 
supplemental distributions from the Higher Education 
Endowment Fund, and added "any institution listed in 
Subsection D of this section"; redesignated former Subsec- 
tion G as Subsection F; in the present Subsection F, after 


deleted "The 


"investments shall be expended", deleted the remainder 


.. of the subsection, relating to the manner in;which invest- 


-ments shall be expended, and added "only for endowment 


purposes"; added new Subsections G and H; redesignated 
former Subsection H as Subsection I; in the present Sub- 
section I, after "legislative finance committee on", deleted 
"disbursements" and added "award determinations", after 
"report shall include the amounts", deleted "disbursed" 
and added "awarded", after "funds and their", changed 
"source" to "sources", after "and\the", changed "purpose" to 


~ "purposes", and after "endowments", added "and awards". 
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The 2011 amendment, effective June 17, 2011, re- 
quired that investments be made in accordance with the 
Uniform Prudent Management.of Institutional Funds Act 
and that expenditures be made in accordance with the 
Uniform Prudent Management of Institutional Funds Act 
and Section 21-1-38 NMSA 1978. 

The 2009 amendment, effective July 1, 2009, deleted 
former Subsection E, which provided for the disbursement 
of funds until June 30, 2010; deleted former Subsection 
F, which provided for the matching of remaining funds; 
added new Subsections E and F; and in Subsection.H, de- 
leted "No later than July 1 of 2008, 2009 and 2010" at the 
beginning of the sentence. 

The 2008 amendment, effective May 14, 2008, 
changed the name of the fund from the faculty endow- 
ment fund to the higher education endowment fund. 

The 2007 amendment, effective June 15, 2007, elimi- 
nated the provision that money in the endowment shall 
not revert at the end of any fiscal year; eliminated the 
provision that money shall be disbursed for chairs, pro- 
fessorships and faculty development programs at four- 
year institutions; eliminated provisions that specify the 
dollar amounts of disbursements for chairs, professor- 
ships and development programs; expanded the pur- 
poses for which disbursements can be made; required at 
least five percent of each institution's total endowment 
be used to address the governor’s initiatives; changed 
the list of institutions that are’eligible for disbursements 
until June 30, 2010 in Paragraphs (1) through (3) of Sub- 
section E; added Subsection F; permitted income from 
investment of endowed funds to be used for lectureships, 
scholarships, and graduate assistantships; eliminated 
the list of allotments of disbursements; eliminated the 
procedure for allocation of insufficient disbursements; 
and eliminated the, additional disbursements for chairs 
at the University of New Mexico, New Mexico state uni- 
versity and New Mexico institute of mining and technol- 
ogy; and added Subsections F and H. 

The 20083 amendment, effective June 20, 2008, de- 
leted "Money" at the beginning of the second sentence of 


‘Subsection B and inserted "Except as provided in Subsec- 


tion J of this section, money"; deleted "Disbursements" at 
the beginning of the first sentence of Subsection H and in- 
serted "Except as provided in Subsection J of this section, 
disbursements"; and added a new Subsection J. 
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21-1-27.2. Technology enhancement fund created; allocations; 
application review panels. 


A, ‘The "technology enhancement fund" is created in the state treasury. The fund shall con- 
sist of appropriations, income from investment of the fund, gifts, grants, donations and bequests. 
Money in. the fund shall not. revert at the end of any fiscal year. The fund shall be administered. 
by the commission on higher education [higher education department]. Money in the fund shall 
be used to provide matching funds to state research universities to support innovative applied re- 
search that advances knowledge and creates new products and production processes in the fields 
of agriculture, biotechnology, biomedicine energy, materials science, microelectronics, water ‘re- 
sources, aerospace, telecommunications, manufacturing science and similar research areas. Money 
from the fund shall be expended on warrants of the secretary of finance and administration upon 
vouchers signed by the executive director of the commission on higher education {higher education 
department] or the executive director's authorized representative. 

B, Grants from the fund are available to state research universities that are conducting col- 
laborative research with corporate and nonprofit organizations. A state-research university may 
apply for a grant from the fund in accordance with rules promulgated by the commission on higher 
education [higher education department]. Allocations from the fund shall be based on a competi- 
tive process with applications reviewed by a panel of scientific and business experts established 
by the commission [department]: The review panel shall judge proposals based on excellence in 
research design and possible innovation in cross-disciplinary, multi-campus and higher education- 
industry research collaboration. The review panel may determine new research areas. 

C. To apply for a grant, a state research university must have equal or greater matching funds 
for the proposal from sources other than the state. 


History: Laws 2003, ch. 367, § 1. Effective dates. — Laws 2003, ch. 867 contained no 
Bracketed material. — The bracketed material was effective date provision, but, pursuant to N.M. Const., art. 

inserted by the compiler and is not part of the law. IV, § 23, was effective on June 20, 2008, 90 days after ad- 
For designation of the commission on higher education as journment of the legislature. 


the higher education debarcntent, see 9-25-4.1 NMSA 1978. 


21-1-27.3. Higher papubaore, performance aie: created; administration; 
distributions. : 


A, The "higher education performance fund" is created in the state treasury. The fund agua 
of appropriations, gifts, grants, donations and income from investment of the fund. Money in the 
fund ‘shall not: revert to any other fund. The fund shall be administered by the commission on 
higher education [higher education department] and money in the fund is appropriated to the 
commission [department] for distributions to public post-secondary educational institutions. | 

B. The commission [department] shall distribute’ money in the fund ‘annually to each public 
post-secondary educational institution that met its performance standards in the preceding year. 

C. The commission [department] shall develop rules for the assessment of performance mea- 
sures and standards for public post-secondary educational institutions and shall annually assess 
the performance of each institution according to those measures and standards. 


History: Laws 2008, ch. 388, § 1. Effective dates. — tara 2008, ch. 888 contained ‘tio 


Bracketed material, — The bracketed material was effective date provision, but, pursuant to N.M. Const., 
inserted by the compiler and is not part of the law. art. IV, § 23, was effective June 20, 2008, 90 days after 
For designation of the commission on higher education as adjournment of the legislature. 


the higher education department, see 9-25-4,1 NMSA 1978. 


21-1-27.4. Higher education program development enhancement fund; 
purpose. © | i 


A. The "higher education proerain development adHaneani dat fund" is. created in the wate 
treasury. All income earned on investment of the fund shall be credited to the fund and money 
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in the fund shall, not revert to any other fund at; the end of a fiscal year. The fund shall be admin- 
istered by, the commission on higher education [higher education department] and money in the 
fund is appropriated to the commission [department] to carry out the purposes of this section. Dis- 
bursements from the fund shall be by warrant drawn by the secretary of finance and administra- 
tion pursuant to vouchers signed by the executive director of the commission on higher education 
[higher education department] or his authorized representative. | 

B.. The higher education program development enhancement fund shall be used to enhance the 
contribution of post-secondary educational institutions to the resolution of critical state issues and 
the advancement of the welfare of state citizens. 

C.. Atthe beginning ofieach fiscal year in which the commission [department] Ae that 
the balance of the fund is sufficient to make awards, the commission [department] shall define or 
reaffirm no more than four critical issues to be addressed through awards from the fund. Issues to 
be addressed may include: 

(1) ‘expanding instructional programs to meet critical statewide work force and Paves 
sional training needs; | 

(2) )-enhancing inatyiictiantl ‘programs that provide employment opportunity for New vy Mex- 
ico students'in a global economy;and | 

(3) developing mission-specific instructional programs that build on existing institutional 
academic strengths, 

'D, The commission apurtticnt Shall establish criteria and procedures for making awards 
from the fund based on evaluation of competitive proposals submitted by post-secondary educa- 
tional institutions. Each winning proposal shall address at least one of the critical issues defined 
for use of the fund, that year. Criteria may include: 

(1) collaboration among educational agencies and other public or private entities that 
demonstrate a competency regarding the issues addressed by the proposal; 

(2) the commitment of matching money; and 

(3)., evaluation components,.. . 

EK. The commission [department]. shall report annually to the legislature and the governor on 
the status of the fund and projects supported ie the fund. 


‘History: lie 2003, tie 389, s a ; For tedeaiemean of the commission on higher dination as 


Bracketed material. — The bracketed material was the higher education department, see 9-25-4.1 NMSA 1978. 


inserted by the compiler and is not part of the law. ' Effective dates. — Laws 2003, ch. 389, § 2 made the 
. ' act effective July'1,:2003. 


21-1-2'7.5. Adult basic education fund created. 


The "adult basic education fund" is created in the state treasury. Money in the fund is appro- 
priated to the commission on higher education [higher education department] for the purpose of 
funding adult basic education programs for educationally disadvantaged adults. Money in the 
fund shall be distributed by the commission [department] pursuant to an equitable formula estab- 
lished by the commission [department] in consultation with representatives from the adult basic 
education administrative sites. Any unexpended or unencumbered balance remaining in the fund 
at.the end.of each fiscal year shall revert to the general fund. ; 


History: Laws 1995, ch. 56, § 1; 2003, ch. 394, § 3; The 2008 amendment, effective April 8, 2008, substi- 


§ 22-8-30.1, recompiled as § 21-1-27.5 by Laws 2004, tuted "commission on higher education" for "department 

ch, 27, § 28. of education" following "appropriated to the", substituted 
Recompilations. — Laws 2004, ch. 27, § 28 recompiled "commission" for "department of education" following 

former 22-8-30.1 NMSA 1978 as 21-1-27.5 NMSA 1978, "distributed by the", substituted "commission" for "state 

effective May 19, 2004. board" following "established by the", deleted "and with 
Bracketed material. — The bracketed material was the approval of the commission on higher education as 

inserted by the compiler and is not part of the law. .. ~ provided by law" following "education administrative 
For designation of the commission on higher education as sites". 


the higher education department, see.9-25-4.1 NMSA 1978. j 
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21-1-27.6. Adult basic education; distribution of money; objective 
formula; higher education department; adoption of formula. 


The tidied education department in consultation with representatives of adult basic education 
administrative sites shall create an equitable formula for the distribution of money in the adult 
basic education fund, including funding for instructional materials for adult basic education stu- 
dents. In establishing an equitable formula, the department shall consider the types of programs 
conducted, the cost of service delivery, the types and cost of instructional materials and the socio- 
economic profiles of the adult receiving services. The department shall review the formula and any 
proposed changes with the adult basic education administrative sites prior to a or agro 
ment. . eA 


History: Laws 1995, ch. 56, § 2; 2003, ch. 394, § 4; for "state board", deleted "commission on higher educa- 


§ 22-8-30.2, recompiled as § 21-1-27.6 by Laws 2004, tion approval"; in the section text, substituted "commis- 
ch, 27, § 28; 2009, ch. 221, § 1. sion on higher education" for "state board" near the be- 
Recompilations. — Laws 2004, ch. 27, § 28 recompiled ginning, substituted "create" for "by regulation, establish" 
former 22-8-30.2 NMSA 1978 as 21-1-27.6 NMSA 1978, following "administrative sites shall", substituted "com- 
effective May 19, 2004. mission" for "state board" following ' ‘equitable formula", 
The 2009 amendment, effective July 1, 2010, after substituted "Commission shall review the formula and any 
“adult basic education fund”, added “including funding proposed changes with the adult basic education admin- 
for instructional materials for basic adult education stu- istrative sites" for "state board shall submit the proposed 
dents” and after “the cost of service delivery”, added “the formula to the commission on higher education for ap- 
types and cost of instructional materials”. proval" following "receiving services. The", and inserted 
The 2008 amendment, effective April 8, 2003, in the "or amendment" at the end. ; ‘ 


catchline, substituted "commission on higher education" 


21-1-27.7. Fund created. 


A. There is created in the state treasury the "nurse educators fund". The state treasurer shall 
deposit in the fund all amounts appropriated or credited to the fund. The fund shall be adminis- 
tered by the higher education department, which shall charge not more than a five percent ad- 
ministrative fee. Earnings from investment of the fund shall accrue to the credit of the fund. Any 
balance in the fund at the end of any fiscal year shall remain in the fund for appropriation by the 
legislature. 

B. The purpose of the fund is to enable the attainment of bachelor of science, master of science, 
doctor of nursing practice and doctor of philosophy degrees in nursing programs by nursing educa- 
tors employed by a public post-secondary educational institution and registered nurses seeking 
employment as nursing educators in.a public post-secondary educational institution. 

C. The higher education department shall develop rules for continuing employment or pay- 
back provisions for current and future nursing educators who use the fund. 


History: Laws 2008, ch. 136, § 1; 2015, ch. 41, § 1; this section"; in Subsection B, after "fund is to", deleted 


2015, ch. 47, § 1. "enhance the ability of college and university employed 
The 2015 amendment, effective June 19, 2015, ex- nursing educators to obtain" and added "enable the at- 
panded the purpose of the nurse educators fund to allow tainment of", after "master of science", added "doctor of 
registered nurses who are seeking employment as nurse nursing practice", and after "philosophy degrees", added 
educators to use the fund to obtain a higher degree; in the remainder of the sentence; and in Subsection C, after 
Subsection A, in the first sentence, after "created in the", "The", deleted "commission on", after "higher education", 
deleted "commission on higher education" and added added "department", and after "provisions for", added 
"state treasury", in the second sentence, after "appropri- "current and future", 
ated", added "or.credited", inthe third sentence, after . Laws 2015, ch. 41, § 1 and Laws 2015, ch. 47, § 1, both 
"administered by the", deleted "commission on" and af- effective June 19, 2015, enacted identical amendments to 
ter "higher education", added "department", and in the this section, The section was set out as amended by Laws 
last sentence, after "legislature", deleted "as provided in 2015, ch. 47, § 1. See 12-1-8 NMSA 1978. 


21-1-27.8. Adult basic education; instructional materials. 


The higher education department shall promulgate rules on the purchase and provision of in- 
structional materials for the free use of adult basic education students. The rules shall include: 
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A. the responsibilities of adult basic education administrative units as agents for the benefit of 
students entitled to the free use of instructional materials; and 

B. inventory and Repu ne procedures to be followed by the adult basic BatAtiod adminis- 
trative units. 


History: Laws 2009, ch. 221, § 2. Effective dates, — Laws 2009, ch. 221, § 11 made 
Laws 2009, ch. 221, § 2 effective July 1, 2010. 


21-1-27.9. Alternative energy and energy dinaiouky programs; fund 
created; awards; criteria. 


A. ‘The "higher education new energy development fund" is created in the state treasury. The 
fund shall consist of appropriations, gifts, grants, donations and bequests made to the fund and 
federal grants or distributions made to the fund or to the higher education department for de- 
posit into the fund. All income earned on investment of the fund shall be credited to the fund, and 
money in the fund shall not revert to any other fund at the end of a fiscal year. The fund shall be 
administered by the higher education department, and money in the fund is appropriated to the 
department to carry out the purposes of this section. Disbursements: fromthe fund shall be.by, 
warrant drawn by the secretary of finance and administration pursuant to vouchers bee» by the 
secretary of higher education or the secretary's authorized representative. | 

B. The higher education new energy development fund shall be used to provide’ Hseacia’s incen- 
tives to: 

(1) four-year public post-secondary educational institutions to devel research programs, 
courses of instruction and poe programs in the fields of alternative ‘energy on energy effi- 
ciency; and 

(2) two-year public post-secondary educational institutions to provide chianivie energy 
and energy efficiency programs and courses of instruction for students seeking licensure or certifi- 
cation as electricians, plumbers, mechanics, welders and heating, ventilation and air conditioning 
personnel or similar professions. 

C. The higher education department shall, by rule, establish criteria and procedures for mak- 
ing awards from the fund based on evaluation of competitive pepuceals ager he by public post- 
secondary educational institutions. The'criteria shall include: 

(1) a requirement that the application demonstrate how the award will be used to estab- 
lish permanent educational programs in the fields of alternative energy and energy efficiency; 

(2) a requirement that the application demonstrate how local resour¢ées will be utilized, 
including how the institution will cooperate with local Ae with a iad ae need for interns 
or graduates; = ’ 

(3) ‘the commitment of matching money; and 

(4) such other evaluation components as the department deems useful. | 

D. No more than ‘an amount equal to five percent of the total awards made during ’a fiscal year 
shall be expended from the fund in that fiscal year for administrative costs, including project man- 
agement, auditing and other oversight functions. 

E. The higher education department shall report annually to the legislature and the governor 
on the status of the fund and programs supported by the fund. 


leis 


History: Laws 2009, ch. 281, § 1. Emergency clauses. — Laws 2009, ch. 281, $.2 con- 
tained an emergency clause and was approved on April 9, 
2009.. : 


21-1-27.10. Fund created; tribal college dual credit det ni fund; 
administration. 


A.. The "tribal college dual credit program fund" is:created in the state treasury. The fund shall 
be administered by the higher education department. Money in the fund is appropriated to the 
higher education department to be used only to compensate tribal colleges for the tuition and fees 
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waived to allow high school students to attend classes on the college campus or electronically pur- 
suant to the dual credit prognam: set forth in Section 21-1-1.2 NMSA 1978. 

B. The fund shall consist of: 

(1) money appropriated by the legislature for the purposes of the tribal soles dual credit 
program fund as it applies to tribal colleges; 

(2) grants, gifts, donations and bequests for the dual credit program as it applies to tribal 
colleges; and 

(3) earnings on the money in the fund. 

C. Disbursements from the fund shall be made by warrant of the secretary of finance and ad- 
ministration pursuant to vouchers signed by the secretary of higher education or the secretary’ s 
designee. 

D, Unexpended and unencumbered balances in the fund shall revert to the general fund at the 
end of each fiscal year. 


History: Laws 2012, ch. 44, § 1. Effective dates. — Laws 2012, ch. 44, § 2 made Laws 
' 2012, ch. 44,§ 1 effective July 1, 2012. 


21-1- 27. 11. Genters of Ha iil Rg 


A. A "center of excellence" is established at the following higher education sastieanibata 
(1) the New Mexico institute of mining and technology to work toward. developing and 
promoting innovation in and expanding cybersecurity industries; 
(2).. New. Mexico state university to work toward developing and promoting innovation in 
and expanding sustainable agricultural industries; 
(3) San Juan college to work toward developing and promoting innovation in 1 and expand- 
ing sustainable and renewable energy industries;.and | 
(4) the university of New Mexico health sciences center-affiliated entity, the New, Mexico 
bioscience.authority, to continue its work toward developing, promoting innovation in and expand- 
ing the bioscience industry in New Mexico. 
B. Each center of excellence provided for in Subsection A of this section shall foster peat 
in the noted field through: 
(1) collaboration among leaders of the state's agencies, Spree aauatel institutions, bats 
ness sector, national laboratories and:community organizations; 
(2). the development by those leaders of strategies to accomplish that aim; and 
(3) the execution of those strategies. 
C. Each center of excellence provided for in Subsection A of this section shall: 
(1) actively seek, and may accept, public and private funding for its work; 
(2) establish short- and long-term goals for job creation, business creation and private eq- 
uity investment outcomes of its work; and f 
(3) beginning in 2020, report annually to the higher education department and the jeaigia- 
tive finance committee on its goals and achievements. 


History: Laws 2019, ch. 60, § 1. ee Effective dates. — Laws 2019, ch. 60, § 2 made Laws 
2019, ch. 60, § 1 effective July 1, 2019. 


21-1-28. Repealed. 
Repeals. — Laws 2005, ch. 289, § 30 repealed 21-1-28 education, effective April 7, 2005. For provisions of former 


NMSA 1978, as enacted by Laws 1977, ch, 246, § 49, re- section, see the 2004 NMSA 1978 on NMOneSource.com. 
lating to administrative services of commission on higher 


21-1-29. Repealed. 

Repeals. — Laws 2005, ch. 289, § 30 repealed 21-1-29 effective April 7, 2005. For provisions of former section, see 
NMSA 1978, as enacted by Laws 1971, ch. 224,.§ 1, re- the 2004 NMSA 1978 on NMOneSource.com. 
lating to membership of commission.on higher education, 


478 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


21-1-30 


21-1-30. Repealed. 
Repeals. — Laws 2005, ch. 289, § 30 repealed 21-1- 


30 NMSA 1978, as enacted by Laws 1977, ch. 365, § 2, 
relating to executive director of commission on higher 


21-1-31. Repealed. | 


Repeals, — Laws 2005, ch. 289, § 30 repealed 21-1-31 


NMSA 1978, as enacted by Laws 1973, ch. 82, § 1, relat- 
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education, effective April 7, 2005. For provisions of former 


~ section, see the 2004 NMSA 1978 on NMOneSource.com. 


members, effective April 7, 2005. For provisions of former 
section, see the 2004 NMSA 1978 on NMOneSource.com. 


ing to per diem and mileage allowance for commission 


21-1-32. Purpose of.act. 


It is the purpose of this act [21-1-32, 21-1-33 NMSA 1978] to provide for the compilation and 
utilization of an accounting, budgeting and reporting manual for institutions of higher learning for 
the purpose of ensuring full disclosure and consistent reporting of all financial data. 


History: 1953 Comp., § 73-29-19, enacted by Laws 
1974, ch. 30, § 1. 


21-1-33. System of accounting and reporting; manual. 


A. The higher education department, in consultation with the state auditor, shall compile a 
manual prescribing a uniform classification of accounts and a uniform system for budgeting and 
reporting that includes the reporting of all funds available. The manual shall apply to all-in- 
stitutions enumerated in Article 12, Section 11 of the constitution of New Mexico and all their 
branches, except the New Mexico school for the blind and visually impaired and the New Mexico 
school for the deaf. The manual shall Hiso apply to the two-year public post-secondary educational 
institutions. 

B. The uniform system for madigatind Sh foadiahes shall require the submission of at least 
quarterly financial reports. 

C. Following review by the legislative fnanite committee, the manual shall be reproduced by 
the department and filed as required by the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 
Upon the filing, the requirements set forth in the manual shall constitute rules of the depart- 
ment and have the force of law. The department shall review the manual annually. Sections of the 
manual may be revised or-amended from time to time by the department, and revisions or amend- 
ments shall become effective upon review by the legislative finance committee and reproduction 
and filing as provided in this séction. 

D. All institutions to which this section and Section 21-1-32 NMSA 1978 apply shall comply 
with all of the requirements inthe manual, submit reports to the department as requested and 
furnish such additional information as the department deems necessary. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 2 Am. 
Jur. 2d Administrative Law 8§ 92 to 137. 

73 C.J.S. Public Administrative Law and Procedure 
§8§ 87 to 102, 


History: 1953 Comp., § 73-29-20, enacted by Laws 
1974, ch. 30, § 2; 2008, ch. 273, § 21; 2005, ch. 289, § 24. 

The 2005 amendment, effective April 7,.2005, changed 
"commission on higher education" to "higher education de- 
partment" and provided. in Subsection A that the manual 
shall apply to two-year public post-secondary educational 
institutions. 

The 2003 amendment, effective duly 1, 2003, rewrote 
the section. 


21-1-34, Educational television equipment replacement fund; 
disbursement. 


The "educational television equipment replacement fund" is created. The higher education de- 
partment shall develop‘criteria and promulgate rules for the disbursement of money in this fund 
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for the replacement of equipment at educational television stations operated by institutions of 
higher education. Disbursement shall be made to the institutions by warrant of the department 
of finance and administration ' upon vouchers signed by the secretary of higher education, It.is the 
intent of the legislature that in subsequent years a specific line item for educational television 
replacement shall be included in the appropriations recommended for educational television by 
the department. The appropriation to the fund in the General Appropriation Act of 1982 shall not, 
revert to the general fund at the end of any fiscal year, and no subsequent appropriation to the 
fund shall revert unless it contains the sentence "The appropriation to the educational television 
equipment replacement fund shall revert.". 


History: 1953 Comp., § 73-26-36, enacted by Laws ANNOTATIONS 


1977, ch. 330, § 1; 1983, ch. 66, § 1; 2005, ch. 289, § 25. gett OP. LBS 
Compiler's Petes the Caneel Appropriation er Am. Jur. 2d, A.L.R. and C.J.S. references. — 74 Am: 


of 1982, referred to in the last sentence, is Laws 1982,ch, _- Jur, 2d Telecommunications § 192, 

4,88 1 to 8. * 
The 2005 amendment, effective April 7, 2005, changed 

"board of educational finance" to "higher education de- 

partment", 


21-1-35. Sales by boards, officers or employees prohibited; parties to 
contracts receiving commission or profit; penalty. 


No board of regents of a state educational institution, no member of a board and no echeot official 
or teacher, either directly or indirectly, shall sell to any state educational institution that héis con- 
nected with by reason of being a member of a board of regents of a state'educational institution or: 
to any school official or teacher, any school books; school furniture, equipment, apparatus ‘or any 
other kind of school supplies, sell property insurance or life insurance to any employee of that state 
educational institution or do.any work under contract, nor shall any such board or members thereof 
or school officers or teachers receive any commission or profit on account thereof, and all such per- 
sons are prohibited from being parties directly or indirectly to any such contract or transaction; 
provided that the provisions of this section shall not apply to contracts entered into pursuant to the 
provisions of the University Research Park Act [University Research Park and Economic Develop- 
ment Act][Chapter 21, Article 28 NMSA 1978] or that comply with provisions of the Governmental 
Conduct Act: [Chapter 10, Article 16 NMSA 1978] and the Procurement Code [13-1-28 through 13- 
1-199 NMSA 1978]. Any person violating the provisions of this section shall:be fined not exceeding 
one thousand dollars ($1,000):or imprisoned not exceeding one year in the penitentiary of New 
Mexico or be fined and imprisoned as set forth in this section in the:discretion of the court: 


History: Laws 1928, ch. 148, § 1415; 1927, ch. 139, Practice restricting bus, drivers in place of pur- 


§ 5; C.S. 1929, § 120-1415; 1941 Comp,, § 55-715; Laws chasing gas prohibited. — The practice of requiring 
1943, ch. 119, § 1; 1953 Comp., § 73-8-15; Laws 1979, cértain district bus drivers to buy their gas at a school 
ch. 17, § 1; 1989, ch. 264, § 29; 1999, ch. 148, § 2. board: member's gas station is exactly the type of improper 
Bracketed material. — The bracketed material was . . conflict this section was designed,to prohibit, and the ace 
inserted by the compiler and is not part of the law. tivity does not fall within the "regular course of business," 
Laws 2007, ch, 247, § 1 changed the "University Re- exception of 22-21-1B NMSA 1978. State ex rel. Martinez 
search Park Act" to the "University Research Park and v: Padilla, 1980-NMSC-064, 94 N.M. 431, 612 P.2d 223. ° 
Economic Development Act". , When sales by school board members permissible. 
The 1999 amendment, effective June 18; 1999, added — Members of school boards’ could ‘sell to schools under 
"or that comply with provisions of the Governmental Con- the jurisdiction of their boards, so long as the provisions 
duct Act and the Procurement Code" at the end of the first of the former Public Purchases Act were complied with, 
sentence. which included purchases made in the regular course of 
The 1989 amendment, effective April 5, 1989, added business or upon competitive bids of not to exceed the 
the proviso at the end of the first sentence, and made mi- regularly established prices and when such members re- 
nor stylistic changes throughout the section. ceived no compensation other than from profits from their 


business. 1957-58 Op. Att'y Gen. No. 57-53 (issued prior to 


ANNOTATIONS 1999 amendment of section). 

Purpose of 22-21-1 NMSA 1978 and this section | Termination of, employment, required. — Un- 
is to prevent a conflict of interest between school board der this section in order for an enumerated individual 
members and the districts with which they are connected. to properly perform work or supply services by contract 
State ex rel. Martinez v. Padilla, 1980-NMSC- 064, 94 NM. and which involve tasks other than those covered under 
431, 612 P.2d 223. his official capacity or) employment, such person) must 


first terminate his official position or employment. prior 
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to entering into any such.contract. 1964 Op. Att'y Gen. 
No. 64-88 (issued prior to 1999 amendment of section). 

When bus driver is board member. — Should any 
school bus driver qualify and serve as a member of the 
board of education with whom he holds a contract, with- 
out first terminating the contract, such person would be 
in violation of this section. 1953-54 Op. Att'y Gen. No, 53- 
5727 (issued prior to 1999 amendment of section), 

Board member wants to be bus:driver. — A mem- 
ber, of a local school district board may not enter into a 
contract with the school district to drive a school bus on 
behalf of the district! 1964 Op. Att'y Gen. No. 64-88 as 
sued prior to 1999 amendment of section), 

When wife of board member is bus driver. — No 


violation of this section would result where a school board © 
transfers a school bus transportation contract to the wife | 
of a member of the local board making such transfer, as 
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the board member is neither directly nor indirectly work- 
ing under contract to his school district and the contract is 


‘truly between the school board and the wife only, with the 


husband having no personal interest, pecuniary or other- 
wise, in the contract. 1971 Op. Att'y Gen. No. 71-36 (issued 
prior to 1999 amendment of section), 

Truck route not permissible. — It is not permissible 
for a member of the municipal school board to have a truck 
route for his school, 1935-36 Op, Att'y Gen. No, 86-1389. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 63A 
Am. Jur. 2d Public Officers and Employees §§ 321, 838 to 
848, 411; 68 Am, Jur. 2d Schools § 23, 

Relationship as disqualifying interest within statute 
making it unlawful for.an officer to be interested in a pub- 
lic contract, 74 A.L.R. 792. 

67 C.J.S. Officers and Public Employees §§ 204, 255 to 


259; 78 C.J.S. Schools and-School Districts § 405. 


21-1- 36. New Mexico cooperative education program; purpose. 


The purpose of the New Mexico mmipexhitive education program is to provide an opportunity for 
students in New Mexico post-secondary educational institutions to combine: academic and em- 
ployment experience by creating and expanding cooperative education programs in New. Mexico 
colleges and universities, thereby enhancing the educational benefits:and job training received 
by students who participate in cooperative education. The program shall encourage cooperative 
education for students from groups most severely underrepresented in specified fields of study or 
employment, particularly women and minorities in engineering. 


The 1993 amendment, effective June 18, 1993, added 


History: Laws 1988, ch. 117, § 1; 1993, ch.'236, § 1. 
3 the second sentence, 


21-1- 87. New Mexico cooperative education program created; 
administration; duties. 


There is created the "New Mexico cooperative education program" which shall be administered 
by the commission on higher education [higher education department]. The New Mexico coopera- 
tive education program shall supplement existing cooperative education programs to allow cooper- 
ative education to incorporate employment experience in rural areas, small businesses and fields 
not included in ‘traditional campus-based programs. The commission [department] shall establish 
procedures to identify employment opportunities for cooperative education throughout New Mex- 
ico in private, governmental and nonprofit sectors and shall work with the public post-secondary 
institutions to encourage involvement of students in the cooperative education program. The com- 
mission [department] shall identify those groups of students and fields of study or employment for 
which the most. severe underrepresentation exists and for which cooperative education shall be 
encouraged. The program shall include: 

A. . parallel cooperative education, in which students who are enrolled full-time in public post- 
secondary institutions may be employed a maximum of twenty hours in a career-related work 
assignment; 

B. alternating cooperative education, in which students who are enrolled full-time in public 
post-secondary institutions may alternate Sa op in a career-related field with academic 
study;and 

C. .summer cooperative education, i in which eters wha are eceallad full-time in public post- 
secondary institutions, may be employed,t in a career-related work assignment during the summer 
months. 


History: Laws 1988, ch. 117, § 2; 1993, ch. 236, § 2. 
Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


For designation of the commission on higher education as 
the higher education department, see 9-25-4.1 NMSA 1978. 
The 1993 amendment, effective June 18, 1993, added 


the present fourth sentence. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


21-1-38 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-1-39 


21-1-38. Definition; requirements for adoption of investment policy for 
investing endowment funds. 


A. As used in this section: 
(1) "endowment funds" means funds: 

(a) acquired by gift by an educational institution with: respect to which the donors or 
other outside agencies have stipulated as a condition of the gift, and the stipulation is expressed 
specifically in the gift instrument, that the principal is to be maintained and invested for the 
purpose of producing current and future income that may either be added to the principal. or ex- 
pended, and the maintenance of the principal may be either: 1) held in perpetuity; or 2) expended 
after the passage of a stated period of time or upon the happening of a specified event; and 

(b). notwithstanding the source of acquisition, that the governing board of the educa- 
tional institution has determined and has designated by a written instrument, either revocable or 
irrevocable, to be retained for long-term investment; and 

(2) “educational institution" means an educational institution designated in Article 12, 
Section 11 of the constitution of New Mexico and any post-secondary educational institution, 
which term includes an academic, vocational, technical, business, professional or other school, col- 
lege or. university or other organization or person offering or purporting to offer courses, instruc- 
tion, training or education through correspondence or in person to any individual within this state 
over the compulsory school attendance age, if that post-secondary educational institution is di- 
rectly supported in whole or in part by state or local taxation.: 

B. The board of finance, as that term is defined in Section 6-10-9 NMSA 1978, for each of the 
educational institutions: 

(1) shall adopt regulations governing the investment and distribution of endowment funds 
by the institution's board of finance, which regulations shall provide at least for: 

(a) the application of the standard of loyalty described in Section 45-7-606 NMSA 
1978 and the Uniform Prudent Management of Institutional Funds Act [46-9A-1 through 46-9A- 
10 NMSA 1978]; 

(b) the appointment of an investment advisory committee made up of ihdividaal 
having demonstrated experience and skill in the field of the investment of endowment funds; and 

(c). the development of a comprehensive investment policy for the investment of en- 
dowment funds by the institution, with the advice and upon the recommendation of the invest- 
ment committee; and 

(2) may employ an institutional endowment funds investment manager and BIR eA to 
the manager the power to make purchases, sales, exchanges, investments and reinvestments of 
endowment funds. 


History: Laws 1991, ch. 69, § 1; 1997, ch. 199, § 13; 
2011, ch. 44, § 2. 

The 2011 amendment, effective June 17, 2011, in 
Subsection A, eliminated the requirement that the condi- 
tions of a gift stipulate that principal will be held invio- 
late; and in Subsection B, required the board of finance 
to adopt regulations regarding the distribution of funds 


21-1-39. Legislative findings. 


that apply the standard of loyalty described in-Section 45- 
7-606 NMSA 1978. 

The 1997 amendment, effective July 1, 1997, substi- 
tuted "standard. of conduct described in Section 6-8-10 
NMSA 1978.and the Uniform Management of Institu- 
tional Funds Act" for "standard described, jn Section 6-8- 
10 NMSA 1978" in Subparagraph B(1)(a) and made minor 
stylistic changes in Subsection A. 


The legislature finds that the state currently has six universities established by the constitu- 
tion of New Mexico. The legislature has authorized these institutions to create branches of their 
institutions in conjunction with local school districts. The legislature also finds that proliferation 
of post-secondary educational institutions is not in the best interest of the state. 


History: Laws 1997, ch. 167, § 1; 1998, ch. 61, § 1. 

Cross references. — For provisions relating to the 
establishment of branch community colleges, see 21-14-2 
NMSA 1978. 


The 1998 amendment, effective March 9, 1998, de- 
leted "prohibition" from the end of the section heading; 
deleted the designation "A" at the beginning of the first 
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sentence, deleted "four-year" at: the beginning of the sec- shall not be funded by the legislature" at the end of that 
ond sentence and deleted the language beginning "and sentence; and deleted Subsection B. 


21-1-40. Prepaid higher education tuition program; SUH study; 
guidelines. * 


A. The commission on higher education [higher Sdiueation department! shall conduct a thor- 
ough study to determine the feasibility of creating a prepaid higher education tuition program, 
which shall include requirements that: 

(1) prepaid tuition contracts, once paid, will cover all tuition and required fees of the insti- 
tution of higher education; 

(2) payments for Yay tuition contracts may be made either 1 in a lump sum or in install- 
ments; 

(3) the prepaid tuition Gdterdet shall: i 

(a) allow purchasers to choose from payment Aisa that pay the tuition and required 
fees for either a community college, four-year or in-state, private post-secondary esucationel insti- 
tution; 

’ (b) allow for rollover of prepaid higher education tuition benefits from one plan to an- 
other, and that provide that benefits may be used at any community college, four-year or in-state, 
private post-secondary educational institution; 

(c) include penalties for termination of the contract or default on any of the contract's 
terms or conditions; and 

‘(d) include provisions that allow purchasers to change or switch beneficiaries; 

(4) beneficiaries meet certain minimum eligibility requirements; 

(5) when setting contract prices, the commission [department] consider: 

(a) the amount and ppumaed rate of increase of tuition and fees at institutions of 
higher education; - 
(b) expected investment returns; 
(c) estimated administrative costs; and 
_ (d) the period between the date the contract is entered into and the date the benefi- 
ciary is projected to graduate from high school; 

(6) allow for gifts or bequests either on behalf of a beneficiary or to the fund generally; 

(7) institutions of higher education are either required to participate or that the commis- 
sion [department] may specify how and when institutions of higher education become eligible to 
participate in the program; 

(8) benefits under a prepaid tuition contract are excluded from any calculation of a benefi- 
ciary's state student-aid eligibility; and 

(9) a program established pursuant to the requirements set forth in this section shall not 
obligate or encumber any money deposited in the state permanent fund, the severance tax bond 
fund or any money that is a part of a state-funded financial aid program. 

B. The commission [department] shall report its findings to the appropriate interim legislative 
committee no later than October 15, 1997. The report shall include a recommendation from the 
commission [department] regarding the feasibility of implementing a prepaid higher education 
tuition program based on the requirements set forth in Subsection A of this section. 


History: Laws 1997, ch. 206, § 1. For ape pane of the conta RBI on higher education 
Bracketed material. — The bracketed material was as the higher education department, see 9-25-4.1 NMSA 
inserted by the compiler and is not part of the law. 1978. 


21-1-41. Military access to a post-secondary educational institution. 


A public post-secondary educational institution shall provide on a mutually acceptable schedule 
on-campus recruitment opportunities and facilities to a branch or service of the United States mil- 
itary to the same degree that it provides such opportunities and facilities to members of the public. 
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History: Laws 2007, ch. 113, § 1. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 113, contained no adjournment of the legislature. 
effective date provision, but, pursuant to N. M. Const., art. 


21-1-42. Public post-secondary educational institutions; student 
identification number. 


A. The higher education department shall, in collaboration with public post-secondary edu- 
cational institutions, use the same student identification number issued to a New Mexico public 
school student pursuant to Section 22-2C-11 NMSA 1978 for a student enrolled in a public post- 
secondary educational institution, including an off-campus instructional program or learning cen- 
ter. 
B. In collaboration with the public education department, the higher education department shall: 

(1) develop a system for assigning a unique student identifier to a student, who did not at- 
tend a New Mexico public school; 
(2) add an additional identifier to the student identification number for those students 
who enter a teacher preparation program; and 
(8) adopt. the format.to report individual student data into. the public education depart- 
ment's student teacher accountability reporting system. 

C. The higher education department shall promulgate rules to carry out the provisions of this 

section. , 


History: Laws 2007, ch. 264, § 4. IV, § 28, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 264 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


21-1-43. First year of college outcomes of New Mexico public high 
school graduates; annual reports. 


A. Upon request from a public high school or school district superintendent in New Mexico, a 
public post-secondary educational institution shall provide a report of students who enroll in the 
institution within three years of graduating from that high school or leaving that high school with- 
out enrolling in another high school or earning a high school equivalency credential. Information 
in the reports may be used by the high schools and public post-secondary educational institutions 
to improve instruction, student preparation and advisement. 

B. The higher education department, in consultation with the public education department 
and representatives of public high schools and public post-secondary educational institutions, 
shall prescribe the form of the reports. Reports shall not include any personally identifiable stu- 
dent information. The reports shall be designed to show advanced placement by subject, total cred- 
its earned, grade point averages, retention from fall to spring semester of the first year of college 
and frequency and patterns of remedial or development courses being taken. 

C. The higher education department shall be provided with copies of the reports. 


History: Laws 2009, ch. 7, § 1; 2015, ch. 122, § 5. educational institutions regarding enrollment of high 

The 2015 amendment, effective July 1, 2015, replaced school graduates; and in Subsection A, after "high school 
the term "general education development certificate" or earning a", deleted "general educational development 
with "high school equivalency credential" in the provi- certificate" and added "high school equivalency creden- 
sion relating to annual reports. by public post-secondary tial". 


_21-1-44. School leadership institute; created; purpose. 


A. The "school leadership institute" is created and is administratively attached to the ease: 
education department. The department shall provide administrative services for the institute. The 
institute shall provide a comprehensive and cohesive framework for preparing, mentoring and 
providing professional development for principals and other public school leaders. 

B. The institute shall offer at least the following programs: 
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(1) . licensure preparation for aspiring principals; 
(2) mentoring for new principals and other public school faa ares 
(3) intensive support for principals at schools in need of improvement; 
(4) professional development for aspiring superintendents; and 
(5) mentoring for new superintendents. 
C. The institute shall partner with state agencies, institutions of higher education and profes- 
sional associations to identify and recruit candidates for the institute. Ue 


History: Laws 2010, ch. 65, § 1. IV, § 23, was effective May 19, 2010, 90 days after the ad- 
Effective dates. — Laws 2010, ch. 65 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


21-1-45. Sale of student information; marketing credit cards to 
students; prohibited practices. 


A. No public or private post-secondary educational institution, including its agents, its employ- 
ees, its student or alumni organizations or its affiliates, shall: 

(1) sell, give or otherwise transfer to any card issuer, for the purpose of distributing or 
marketing credit cards, the name, address, social security number, date of birth, telephone number 
or other contact or personal identifying information of an undergraduate student at the post- 
secondary educational institution; 

(2) enter into any agreement or cooperate with a card issuer to market credit cards to un- 
dergraduate students at the post-secondary educational institution; or 

(3) allow the marketing of credit cards from the property or campus of the post-secondary 
educational institution. 

B. A person whose contact information was sold, given or transferred in violation of this section, 
or the attorney general, may bring a civil action and seek a civil penalty in an amount not to exceed 
ten thousand dollars ($10,000) for each violation plus costs of the action and reasonable attorney fees. 

C. For purposes of this section, "creditcard" and "card issuer" have the meanings given them 
in the federal Truth in Lending Act. ’ 


History: Laws 2010, ch. 71, § 1. IV, § 23, was effective May 19, 2010, 90 days after the ad- 


Effective dates. — Laws 2010, ch. 71 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. , Cross references. — For the federal Truth i in Lending 


Act, see 15 U.S.C. § 1601 et seq. 


21-1-46. Request for access to social networking account prohibited. 


A. It is unlawful for a public or private institution of post-secondary education to request or 
require a student, applicant or potential applicant for admission to provide a password to gain ac- 
cess to the student's, applicant's or potential applicant's account or profile on a social networking 
web site or to demand access in any manner to a student's, applicant's or potential applicant's ac- 
count or profile on a social networking web site. 

B. Itis unlawful for public or private institutions of post-secondary education rf deny admission 
to an applicant or potential applicant for admission on the basis of the applicant's or potential ap- 
plicant's refusal to provide an agent of a public or private institution of post-secondary education 
access to the applicant's or potential applicant's account or profile on a social media networking site. 

C. It is unlawful for a private or public institution of post-secondary education to take any 
disciplinary action against a student for the student's refusal to grant access to an agent of the 
private or public institution of post-secondary education to the student's account or profile on a 
social media networking site. 

D. Nothing in this section prohibits a public or private institution of post-secondary education 
from obtaining information apa a student, applicant or poe applicant for admission that is 
in the public domain. 
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E. As used in this Le, "social aR bya web site" means ansintemnet-based service that 
allows individuals to: 

(1) construct a public or rasinpublia profilé within a bounded system created by the service; 

(2) create a list of other users with whom they share a connection within the system; and 

(3) view and Rogen their list of connections and those made by others within the system. 


History: Laws 20138, ch. 223, § 1. : IV, § 28, was-effective June 14, 2018, 90 days after the 
Effective dates. — Laws 2013, ch. 223 eeviained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


21-1-47. Statewide advanced placement policy. 


A. Beginning with the 2019-2020 academic year, public post-secondary educational institutions 
shall accept a score of three or higher on the advanced placement examination for post-secondary 
level course credit. Institutions that offer a corresponding course for a particular advanced place- 
ment examination as a part of their general education degree requirements shall accept a score 
of three or higher on the advanced placement, examination for course credit as part.of their gen- 
eral education degree requirements. If an institution does not offer.a corresponding course for a 
particular advanced placement examination, the institution shall award, at a minimum,,elective 
post-secondary level course credit for those students who receive a score of three or higher on that 
advanced placement examination. 

B.., An, institution shall not require an examination score of more than hanes unless the chief 
academic officer provides evidence-based research to the higher education department that the 
higher score is necessary for a student to be successful in a related or more advanced course 
for which the lower-division course is a prerequisite. Each institution shall publish its updated 
course-granting policy. for advanced placement in accordance with the requirements of this sub- 
section on its website before the beginning of the 2019-2020. academic year. 

C, The higher education department, in cooperation with all public post-secondary educational 
institutions, shall collect and report the course-granting policy for advanced placement of each in- 
stitution and the research used by each institution to determine the level of credit and the number 
of credits provided for the advanced placement examination scores and file a report that includes 
findings and recommendations to the legislature and the governor. Each institution shall provide 
the department with all necessary data, in accordance with the federal Family Educational Rights 
and Privacy Act of 1974, to allow the department to conduct its analysis. 


History: Laws 2019, ch. 139, § 1. Cross references. — For the federal Family Edu- 
Effective dates. — Laws 2019, ch. 139 contained, no cational Rights and. Privacy Act of 1974, see 20 U.S.C. 
effective date provision, but, pursuant to N.M. Const., art. § 1232¢, 


IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature, 


21-1-48. Regional two plus two pilot project; eligibility; evaluation and 
reporting. 


A. . "Two plus.two" is created as a six-year pilot project in which public post-secondary educa- 
tional institutions in the southeastern region of the state join to establish a seamless transition, 
from community college to university to; 

(1) improve graduation rates at both se eatataal systems; 

(2).. reduce student credit hour accumulation; 

(3) reduce student debt; 

(4) reduce student remediation; and 

(5) increase collaboration and efficiency by and among the southeastern. TeBions reat 
secondary educational institutions... 

B. The purpose of two plus two is to show that the alenment of cd Chan course ¢ numbering 
and course credits between community colleges and state universities: 

(1) improves student success and outcomes; 


~K 


a 
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(2) improves the performance, elbicditiest and effectiveness pf both community colleges and 
state universities; and 
(3) lowers cost and provides greater benefits to students, ‘institutions and taxpayers. 

C.. The following public post-secondary educational institutions may participate in two plus 

two: 

(1) eastern New Mexico university; 

(2) the Roswell branch of eastern New Mexico university and eastern Newt Mexico univer- 
sity Ruidoso branch community college; 

(3) New Mexico junior college;« 

(4) -New Mexico military. institute; 

(5) Clovis community college; 

.(6)-- the Carlsbad branch eh New Mexico state university or the branch's successor institu- 

tion;:and sha b 

(7) any other public bat? secondary educational satiation that requests foi join the pilot 
project. 

D. Three Enishi ba clas of aii sont shall betracked in the pilot profakt, beginning with 
those academic students in the freshman class of 2022 at the participating community colleges 
who declare their intention and receive a bachelor's degree at eastern New Mexico university and 
ending with those academic students in the freshman class of 2024, 

EK. The participants in two plus two.shall: 

(1) designate an institution to serve as lead administrator, if needed; 

(2) designate a person:at each institution to serve as-that institution's lead administrator; 

(3) determine what and how data will be collected, analyzed and evaluated to determine 
hethd? the purpose of two plus two was borne out and whether articulation changes lead to bet- 
ter outcomes for students and institutions; and: 

(4) any other matters necessary for the conduct and evaluation of two plus two. 

EF,» The:participants shall submit interim and final reports annually to the secretary of higher 
education and the legislature on the efficacy of two plus two. Reports shall also be filed with the 
vesigaave library at the legislative council service: 


History: Laws 2021, ch. 33, § 1. ‘) «0 IV, § 23, was effective June 18; 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 33 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


21-1-49, Medical school licensure requirements. 


A. Prior to issuing or renewing a license to operate.a medical school in New Mexico, the higher 
education department shall require a medical’school to: © 

(1) for the purpose of providing third- and fourth-year medical student training, demon- 
strate that the school has obtained executed agreements with at least four clinical affiliates in 
New Mexico that have sufficient capacity to provide access to a comprehensive training program 
for its students. The medical school shall ensure that these agreements represent urban, rural and 
frontier areas; 

(2) obtain the required number of executed agreements and faculty credentialed appoint- 
ments from New Mexico-based preceptors as defined by the medical school applicant's program- 
matic accreditor; and 

(3) for the purpose of building new graduate medical education Peat anc? training, dem- 
onstrate the’ ability to facilitate the creation of such new. graduate medical education residency 
programs within New Mexico, with a preference for primary care programs as defined by the state, 
in urban, frontier and rural medical facilities. At a minimum, the medical school applicant shall 
demonstrate and provide documentation that the applicant is the procuring cause for the creation 
of at least one first-year resident position in New Mexico for every ten students in the applicant's 
initial. approved class size, When possible; preference shall be given to primary care programs in 
urban, frontier and rural areas. " 
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B. The higher education department shall maintain an appeals process for medical schools in 
New Mexico that have had a license denied by the higher education department. « 
C. Asused in this section: .. 

(1) "clinical affiliate" means a hospital, physician office, eisieapieet apres clinic or center, 
surgical center or health department; 

(2) "comprehensive training" means that the clinical affiliate has the capability to provide 
all of the following services within its premises: inpatient adult medical and surgical services, pe- 
diatrics, labor and delivery, emergency room and critical care services; 

(3) "executed agreement" means an agreement signed by the designated iSdicd school 
official and designated official of the institution providing access for medical students to clinical 
rotations and education; 

(4) "faculty credentialed" means the process by which the medical school ensures that 
the physicians providing clinical education have the pee poe Sears aot A eset and licensure to 
practice medicine; 

(5) "graduate medical Stet ok" means any type of espn medical education pursued af- 
ter receipt of an allopathic or osteopathic physician degree. Graduate medical education includes 
internship, residency, subspecialty and fellowship programs, in all fields of medicine and surgery, 
recognized by and enabling state licensure in New Mexico; 

(6) "medical school" means a tertiary educational institution, or part of such an institution, 
that teaches medicine and awards a professional degree for physicians and surgeons, including a 
bachelor of medicine, bachelor of surgery, doctor of medicine or doctor of osteopathic medicine; 

(7) "preceptors" means licensed, practicing allopathic or ‘osteopathic physicians who, un- 
der a faculty appointment with a medical school, mentor medical students and provide clinical 
education for core and elective clerkship rotations; 

(8) "primary care" means family medicine, general psychiatry, general internal medicine, 
general pediatrics and pediatric medicine; 

(9) "procuring cause" means evidence that the medical school has created sradunt’s medi- 
cal education positions in the state, either at the medical school's own medical facility or through 
partnerships with third-party clinical affiliates; and 

(10) "programmatic accreditor" means, for allopathic physicians, the liaison committee on 
medical education and for osteopathic physicians, the commission on osteopathic college accredita- 
tion. 


History: Laws 2021, ch. 85, § 1. IV, § 23, was effective June 18, 2021, 90 gif after ad- 
Effective dates. — Laws 2021, ch. 85 contained no ef- journment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 1A 


University Endowments , 


Sec. _ : “- Sec. 
21-1A-1. Repealed. 21-1A-4, Repealed. 


21-1A-2, Repealed. 21-1A-5. Repealed. 
21-1A-8. Repealed. 4 iz 3 


21-1A-1. Repealed. 


Repeals. — Laws 1989, ch. 390, § 6 repealed 21-1A-1 effective July 1, 2000. For provisions of former section, see 
NMSA 1978, as enacted by Laws 1989, ch. 390, § 1, relat- we 1999 NMSA 1978 on 1 NMOneSource. com, 
ing to the short title of the University Endowment Act, 


21-1A-2, Repealed. 


Repeals. — Laws 1989, ch. 390, §.6 repealed 21-1A-2 of former section, see ithe 1999 NMSA 1978 on - NMOne- 
NMSA 1978, as enacted by Laws 1989, ch. 390, § 2, re- Source,com. 
lating to purpose, effective July 1, 2000. For provisions 
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21-1A-3. Repealed. 
Repvéala, — Laws 1989, ch. 390, § 6 repealed 21- 1A: 8 


NMSA 1978, as enacted by Laws 1989, ch. 890; § 3, re- 
lating to definitions, effective July 1, 2000. For provisions 


21-1A-4. Repealed. 


Repeals. — Laws 1989, ch. 390, § 6 repealed 21-1A-4 
NMSA 1978, as enacted by Laws 1989, ch. 390, § 4, re- 
lating to the university fund for endowments, effective 


21-1A-5. Repealed. 
Repeals. — Laws 1989, ch. 390, § 6 repealed 21-1A-5 


POST-SECONDARY EDUCATION ARTICULATION 


21-1B-2 


of former section, see the 1999 NMSA. 1978 on NiaOnes: 
ource.com. ° 


July 1, 2000. For provisions of former section, see the 1999 
NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 1999 NMSA 1978 on 


NMSA 1978, as enacted by Laws 1989, ch. 390, § 5, re- NMOneSource.com, 
lating to allocation of fund, effective July 1,:2000. For Aone. heap odd 


Post- t-Secondary Education Articulation 


Sec. 

21-1B-1. ‘Short;title. 

21-1B-2, Definitions. 

21-1B-3. Initial articulation planning and "Retain 
of meta-major and transfer module. 

21-1B-4, Transfer of credits. 


21-1B-1. Short title. 


Sec. 


21-1B-5:) Oversight of articulation programs; complaint 


procedures, 
21-1B-5.1. Articulation complaint process; notification. 


21-1B-6. Reporting. 


Chapter 21, Article 1B NMSA 1978 may be cited as the "Post-Secondary Education Articulation Act". 


History: Laws 1995, ch. 224, §'1; 2005, ch. 272, § 1. 


21-1B-2, Definitions. 


The 2005 amendment, effective June 17; 2005, 
changed the statutory reference to the act. 


As used in the Post-Secondary Education Articulation Act: 
A. "articulation" means the transfer of courses that fulfill a graduation requirement for a stu- 


dent's chosen degree program; 


B. "department" means the higher education department; 
C. "general education core curriculum" means the group of lower-division courses approved by 
the department as fulfilling Ble education requirements that are accepted by a institutions 


for transfer purposes; 


D. "institution" means an accredited, public post-secondary educational institution operating 


in the state; 


E. "meta-major" means fifteen credits of lower-division courses ‘that are aeVelébad in consulta- 
tion with the faculty and approved by the department and that include general education courses 
and prerequisite courses and that can articulate to multiple Brenee programs and can include 
courses across the institution that address diversity; 

F. "transfer" means the transfer of course credits from one institution to another; and. 

G. "transfer module" means a list of lower-division courses established by the department that 
fulfill graduation requirements for a specific degree program. 


History: Laws 1995, ch. 224, § 2; 2005, ch. 272, § 2; 
2015, ch. 29, § 1; 2017, ch. 18, § 1. 


The 2017 amendment, effective July 1, 2017, amended 
definitions in the Post-Secondary Education Articula- 
tion Act to clarify conditions under which students may 
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transfer earned credits between and among New Mexico Subsection B, after "B.", deleted "commission" and added 
institutions of higher education; in Subsection A, after "department", after "means the", deleted "commission on", 
"the transfer of", deleted "course credit from one institu- and after "higher education", added "department"; in Sub-. 
tion to another" and added "courses that fulfill a gradua- section D, after "by the", deleted "commission" and added 
tion requirement for a student’s chosen degree program"; "department"; in Subsection F, after "by the", deleted 
deleted former Subsections C and D, which defined "dis- "commission" and added "department". 

cipline module" and "general education core"; added a The 2005 amendment, effective June 17, 2005, added 
new Subsection C; redesignated former Subsection E as Subsection C to define "discipline module’, added Sub- 
Subsection D; deleted former Subsection F, which defined section D to define "general education core"; and deleted’ 
"module" or "transfer module"; and added new Subsec- "skills" from the definition of "module" or "transfer mod- 
tions Hy, F and G. ule". 


The 2015 amendment, effective June 19, 2015, up- 
dated references to the higher education department; in 


21-1B-3. Initial articulation planning and development of meta-major " 
and transfer module. 


A. The department shall establish and maintain a comprehensive statewide plan to provide 
for the articulation of educational programs and feels the transfer of course credits between 
institutions. 

B. In establishing a statewide articulation plan, the soneeanent shall: 

(1) by August 1, 2017, establish a common course naming and numbering system for 
courses identified as substantially equivalent lower-division courses; provided that the depart- 
ment shall establish an interim mechanism of a statewide equivalency table that uses a universal 
taxonomy to identify substantially equivalent courses until the common system is in place; 

(2) establish a process to identify courses as substantially equivalent. The process shall: 

(a) include a procedure for each course whereby faculty members from each segment 
teaching the academic discipline will reach mutual agreement on the material to be taught and 
the competencies to be gained; 

(b) ensure that the content of each course is comparable across institutions offering 
that course; 

(c).. ensure that substantially all the content agreed to among the institutions as the 
content to be covered by a course is in fact covered in that course and that students successfully 
completing the course will achieve like competencies with respect to the content covered; and | 

(d) ensure that the content requirements for each course will be sufficient to prepare 
students for upper-division coursework in that field; 

(3) maintain a list of lower-division courses offered at higher education institutions in 
New Mexico. All courses assigned the same number shall transfer between institutions as that 
course name and number; and 

(4). develop a-process for reviewing, updating and maintaining the common course num- 
bering system. 

C. The department shall, in consultation with the faculty, facilitate the development and ap- 
proval of statewide meta-majors.and transfer modules by August. 2019. 

D. The department, in consultation with faculty, shall develop a statewide general education: 
core curriculum of not less than fifteen hours for an associate in applied science. degree, thirty 
hours for an associate degree other than in applied science and thirty hours for a bachelor degree. 
The statewide general education core curriculum shall include a comprehensive array of lower- 
division college-level courses designed to provide.a foundation for a liberal education and courses 
that include the interdisciplinary study of differences that recognize and respect New Mexico's 
diverse cultures, histories and identities. The department shall develop a process for maintaining 
and updating the statewide general education core curriculum. The department shall review and 
approve proposed statewide general education core curriculum requirements. For every institu- 
tion, each approved course in the general education core curriculum shall be transferable, and.its 
credit hours shall count toward fulfilling general education core curriculum requirements at any 
institution to which they are transferred. | 
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History: Laws 1995, ch, 224, § 3; 2005, ch. 272, § 3; 
2015, ch, 29, § 2; 2017, ch. 18, §2, 

The 2017 amendment, effective July 1, 2017, pro- 
vided additional requirements for the higher education 
department in establishing a comprehensive statewide 
plan under which students may transfer earned credits 


between and among New Mexico institutions of higher 


education; in the catchline, added "Initial", changed 
"plan" to "planning and", after "development", deleted 
"implementation establishment", and added "meta-major 
and"; in Subsection A, after "the transfer of", deleted "stu- 
dents" and added "course credits"; in Subsection B, Para- 
graph B(3), deleted "define, publish and", after "main- 
tain", deleted "modules" and added "a list", after "lower 
division courses", deleted "accepted for transfer at all 
institutions and meeting requirements for lower division 
requirements established for associate and baccalaureate 
degree granting programs" and added the remainder of 
the paragraph, and added Paragraph B(4); in Subsection 
C, after "The department shall", deleted "ensure that in- 
stitutions develop transfer modules that include approxi- 
mately sixty-four hours: of lower division college level 
credit" and added the remainder of the subsection; and 
deleted former Subsections D, E and F and added a new 
Subsection D. 

The 2015.amendment, effective June 19, 2015, pro- 
vided a deadline for the denarinertt to establish a state- 
wide articulation plan; in Subsection A, after "The", 


21-1B-4. Tran sfei of credits. 


POST-SECONDARY EDUCATION ARTICULATION 


21-1B-5 


deleted "commission" and added "department"; in the in- 
troductory sentence of Subsection B, after "the", deleted 
"commission" and added "department"; in Subsection B, 
Paragraph (1), after "(1)", added "by August 1, 2017", and 
after."provided that the", deleted "commission" and added 
"department"; and in Subsection C, after "The", deleted 
"commission" and added "department". 

The 2005 amendment, effective June 17, 2005, added 
Subsection B(1) to provide that: the commission shall 
establish a common course naming and numbering sys- 
tem for courses substantially equivalent to lower divi- 
sion courses and an interim mechanism of a statewide 
equivalency table; added Subsection B(2)(a) through (d) 
to provide for a process to identify courses as substan- 
tially equivalent; provided in Subsection C that transfer 
modules shall include approximately sixty-four hours of 
credit; provided in Subsection D that the general educa- 
tion core shall transfer as a block and count as required 
lower-division course work and that any course in the core 
is transferable as credit toward the general education core 
requirements; added Subsection E to provide that courses 
in the general education core may be offered for dual 
credit to secondary ‘school students and be transferable 
as credit for a required lower-division course; and added 
Subsection F to provide that a discipline module shall con- 
sists of approximately sixty-four hours applicable to the 
discipline and that any course within the discipline mod- 
ule is transferable as credit toward degree requirements. 


A. Courses that have a New Mexico common course number shall be accepted as the equiva- 
lent courses offered at the receiving institution. 

B. Courses taken as part of an approved meta-major or transfer module shall be accepted to 
meet lower-division graduation requirements of a degree-granting program to which the meta- 
major or transfer module articulates. 

C. An institution shall not increase requirements for degree-granting programs as a result of 
the use of a meta-major or transfer module or acceptance of a course that is part of a meta-major 
or transfer module. An institution may specify additional lower-division or upper-division require- 
ments not included in a meta-major or transfer module for one or more programs of study; pro- 
vided that those requirements apply equally to transfer students and students originating their 


study at the institution. 


History: Laws 1995, ch. 224, § 4; 2005, ch. 272, § 4; 
2017, ch. 18, § 3. 

The 2017 amendment, effective July 1, 2017, provided 
for the transfer of credits between and among New Mexico 
institutions of higher education; in the catchline, deleted 
"use of transfer module" and added "transfer of credits"; 
in Subsection A, deleted "Each" and added "Courses that 
have a New Mexico common course number shall be ac- 
cepted as the equivalent courses offered at the receiving", 


and after "institution", deleted the remainder of the sub- 


section; added a new Subsection B and redesignated for- 


mer Subsection B as Subsection C; deleted former,Subsec- . 


tion C, which related to the transfer of completed transfer 


modules; and in Subsection D, added "meta-major or" in 


two places, and after "requirements not included in a", 
deleted "discipline" and added "meta-major or transfer". 


The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection A that Subsection A applies to any 
course that is part of a transfer module; provided in Sub- 
section B that an institution shall not increase the degree 
requirements as a result of acceptance of a course that 
is part of a transfer module and that an institution may 
specify additional requirements not included in a disci- 
pline module for programs of study; deleted the former 
provisions of Subsection C which provided that the com- 
mission establish procedures to identify additional lower- 
division courses in specific disciplines of study that will 
be transferable and applicable to baccalaureate degrees 
in specific programs of study; and added Subsection C to 
provide that institution shall accept completed transfer 
modules as a block as fulfilling lower-division coursework 
and upon transfer of a discipline module, admit students 
into the upper-division program. 


21-1B-5. Oversight of articulation programs; complaint procedures. 


A... The department shall establish and maintain a process to monitor and improve articulation 
through frequent and systematic consultation with institutions. 
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B. The department shall establish a complaint procedure for'transfer students who fail to re- 
ceive credit for courses that have a common course number or are contained i in an approved meta- 
major or transfer module taken at another institution. The department may. set standards for. 
determining bona fide complaints, including a requirement that students follow institutions’ inter- 
nal procedures for resolving complaints prior to submitting them to the department. The depart- 
ment shall investigate all articulation complaints apd render decisions as to the Appropriatenees 
of the actions of the participants. 

C. Prior to December 31 of each year, the departlitintt shall summarize all ‘ap CULAHION com- 
plaints filed with the department and the decisions of the department with regard to those com- 
plaints. 

D. Ifastudent's articulation complaint tegarding Main aanny numbered courses or coursés con- 
tained in a meta-major or transfer module.is upheld, the receiving institution shall, reimburse 
the student the complete cost, including tuition, books and fees, of each course the student was 


required to repeat at the receiving institution. 


History: Laws 1995, a 224, § 5; 2005, ch. 272, § 5; 
2017, ch. 18, § 4. 

The 2017 amendment, effective July 1, 2017, required 
the higher education department to establish a complaint 
procedure for transfer students who fail to receive credit 
for commonly numbered courses or courses contained in 
a meta-major or transfer module; in Subsection A, after 
"The", deleted "commission" and added "department", 
and after the first sentence, deleted the remainder of the 
subsection, which related to monitoring the progress of 
transfer students; in Subsection B, substituted "depart- 
ment" for "commission" throughout the subsection, after 
"receive credit for courses", added "that have a common 


Nat mee added tac approved amratestenedit or"; in Subsection 
C, substituted "department" for’ "eommission" through- 
out the subsection, and deleted the last sentence of the 
subsection, which related to the process for meritorious 
complaints; and in Subsection D, deleted "When a mod- 
ule becomes effective as provided in Subsection F of 
Section 21-1B-6 NMSA 1978", after "complaint regard- 
ing", added "commonly numbered courses or", and after 
"courses contained in a", added "meta-major or transfer". 
The 2005 amendment, effective June 17, 2005, added 
Subsection D.to provide that if a student's articulation 
complaint is upheld, the receiving institution shall reim- 
burse the student the cost of each course the student was 


course number or are", and after "contained in", deleted required to repeat. 


21-1B-5.1. Articulation complaint process; notification. 


The receiving institution shall publish in the student handbook or otherwise notify transfer 
students of the complaint process to be followed in the event that a transfer module course is not 
accepted for credit. The notification shall include the remedy available to the student if the com- 
plaint is upheld. 


History: Laws 2005, ch. 272, § 6. 
Effective dates. — Laws 2005, ch, 272 contained no 
effective date provision, but, pursuant to N.M. Const., 


art. IV, § 23, was effective June 17, 2005, 90 days after 
adjournment of the legislature. 


° 


21-1B-6. Reporting. 


A. Prior to December 31 of each year, the department shall report to the legislative finance 
committee and. the governor regarding the status of articulation programs and the transfer of stu- 
dents between institutions. 

B. The report developed by the department shall include the statewide meta-major and fcrne’ 
fer modules available, an analysis of the number of students transferring between New Mexico's 
higher education institutions, the graduation rates and time to earn degrees of transfer students 
at receiving institutions, the average number of credit hours earned by graduating transfer stu- 
dents compared to the average number of credit hours earned by graduates who originated at the 
institution and ‘a summary of student complaints regarding articulation. The report'shall include 
data and other information obtained on both a statewide and individual institution basis. 

C,. The report shall look at outcomes with regard to such factors as Hanster rates, eee 
rates after transfer and graduation rates. ... if g te I 

D. The report shall identify each institution against which a mesiterioun complaint has bead 
filed, The report shall summarize the recommendations of the ietsehyor nie with vepurd to those 
complaints. ioe UOr 
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E. All institutions shall provide articulation information required by the department for the 
development of the annual report prior to September 30 of each year. 


History: Laws 1995, ch. 224, § 6; 2005, ch. 272, § 7; deleted "progress" and added "graduation rates and time 


2017, ch. 18, § 5. to earn degrees"; and deleted Subsection F, which related 

The 2017 amendment, effective July 1, 2017, required to the effective dates of certain discipline modules. 
the higher education department to include in its annual The 2005 amendment, effective June 17, 2005, pro- 
report the statewide meta-major and transfer modules vided in Subsection B that,the report shall include the av- 
available, graduation rates of transfer students, and the erage number of credit hours earned by graduating trans- 
time to earn degrees for transfer students at receiving fer students compared to the average number of credit 
institutions; substituted "department" for "commission" hours earned by graduates who originated at the institu- 
throughout, the section; in Subsection A, after,"legisla- tion; added Subsection C to provide that the report shall 
tive finance committee", deleted "the legislative education look at outcomes with regard to such factors as transfer 
study committee"; in Subsection B, after "shall include", rates, persistence rates after transfer and graduation 
added "the statewide meta-major and transfer modules rates; provided in Subsection D that the report shall sum- 
available", after "transferring between", deleted "cam- marize recommendations with regard to complaints; and 
puses, the number of credits being requested and accepted added Subsection F to provide deadlines the preparation 
for transfer, institutions denying transfer of credits and of the general education core, modules, and the common 
reasons for denial" and added "New Mexico’s higher edu- course numbering and naming system. 
cation institutions", and after the next occurrence of "the", d tye 

ARTICLE 2 
. e e 
Post-Secondary Educational Planning 
Seah “£0 Pi yf Sec.” ( 
21-2-1. Short title. "q ’ 21-2-5.1. Funding fares, 
21-2-2. Definitions. 21-2-6. Statewide planning; participating agencies and 
a) 2-3. State commission created; designated members; persons. | 
designation of supplementary members 21-2-7. Annual report. ’ 

; for specific functions. 21-2-8. Designation of state commission as agency re- 

21-2-4, State commission; appointment of committees _ ».. quired for certain federal programs. 
and task forces. , 21-2-9. Designation of state agency required for certain 

21-2-5. Statewide planning. u federal occupational education programs. 


21-2-1. Short title. 


Chapter 21, Article 2 NMSA 1978 may be cited as the "Post- eae Educational Planning 
Act". 


History: 1958 Comp., § 78-44-1, enacted by Laws Cross references. — For additional duties of higher 
1978, ch, 238, § 1; 1986, ch. 24, § 7. education department, see 21-1-26,11 NMSA 1978. 


21-2-2. Definitions. 


As used in the Post Secondary Educational Planning Act: 
A. "post-secondary education": 

(1) means education, training or retraining for persons sixteen years of age or older who 
have graduated from secondary school or left elementary or secondary school earch ee 
from secondary school,‘which is designed to provide for such persons: 

(a) adult basic education; 
(b) high school equivalency education; 
(c) prevocational education; 

“(d) vocational education; 
(e) \ technical education; 
(f) general academic education; 
(g) undergraduate academic education leading to associate's and bachelor's degrees; 
(h) graduate academic education leading to master's and doctor's degrees; 

- (i) undergraduate and graduate professional education leading to professional degrees; 

(j) continuing education; or 
(k) some combination of the above; and 
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21-2-3 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-2-4 


(2) includes public, private, nonprofit and proprietary educational institutions and gh 
grams of the following types, among others: i 

(a) technical and vocational institutes; 

(b) junior colleges; 

(c) branch community colleges; 

(d) colleges and universities; 

(e) post-secondary military institutes; 

(f) post-secondary vocational schools; 

(g) adult vocational and prevocational manpower and training programs; | 

(h) programs designed to identify persons who can benefit from post- “secondary edu- 
cation and to assist them in enrolling in appropriate programs; and 

(i) programs providing guidance, counselling and placement services for persons in 
connection with their participation in post-secondary education; and 

B. "state commission" means the state commission on post-secondary education. 


History: 1953 Comp., § 73-44-2, enacted by Laws ANNOTATIONS 


sini pie eed Am. Jur. 2d, A.L.R. and CWJ.S. references. — 15A 
Am. Jur. 2d Colleges and Universities §§ 1, 2. 
14A C.J.S. Colleges and Universities §§ 2, 5; 78 CwJ.S. 
Schools and School Districts § 66, 


21-2-3. State commission created; designated members; designation of 
supplementary members for specific functions. 


There is created the "state commission on post-secondary education". The commission on higher 
education [higher education department] is designated the state commission. For the purposes of 
the Post-Secondary Educational Planning Act, the commission on higher education [higher educa- 
tion department], in functioning as the state commission, is charged with a concern for all types of 
post-secondary education and all types of educational institutions and programs as enumerated in 
Section 21-2-2 NMSA 1978. Whenever federal statutes and regulations so require, the state com- 
mission may request the governor to appoint, for specific functions relating to federally sponsored 
programs, supplementary members to the state commission, and members shall be appointed by 
the governor to fulfill those specific functions as requested. When sitting with the state commis- 
sion, the supplementary members shall have, for purposes of the specific functions for which they 
were appointed, all the powers and perquisites of regular members of the state commission. 


History: 1953 Comp., § 73-44-3, enacted by Laws ANNOTATIONS 
1973, ch. 2338, § 3; 1986, ch, 24, § 8. 
Bracketed material. — The bracketed material was Am. Jur, 2d, A.L.R. and C.J.S8.: references. — 15A 


Am. Jur, 2d Colleges and Universities §§ 3, 11. 


i ted by th il d is not part of the law. 
mecriartate Rear ppici ss omens luk eepeis 14A C.J.S, Colleges and Universities §§ 14, 15. 


For designation of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978, 


21-2-4. State commission; appointment of committees and task forces. 


The state commission may establish committees or task forces, not necessarily consisting of 
commission members, and may use existing agencies or organizations to make studies, conduct 
surveys, submit recommendations or otherwise contribute expertise from the post-secondary edu- 
cational institutions, programs, interest groups and segments of the society most concerned with a 
particular aspect of the state commission's work. 


History: 1953 Comp., § 73-44-4, enacted by Laws ANNOTATIONS 
1973, ch. 233, § 4. . : 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 63A 


Am. Jur, 2d Public Officers and Employees § 97. 
81A C.J.S. States § 120. ~ 
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21-2-5 POST-SECONDARY EDUCATIONAL PLANNING | 21-2-5 


21-2-5. Statewide planning. earn 


The state commission shall carry out a continuing program) of a ipamming for post- 
secondary education, Planning activities shall include: . 

A. assessment of present and projected needs for the various ee of post-secondary raineation 
in all parts of the state; 

B. assessment of existing capabilities and facilities for the provision of the various types of 
post-secondary education and the utilization of these capabilities and facilities; 

C. analysis of the effectiveness and productivity of post-secondary educational programs and 
an identification of marginal programs and of unnecessary or excessive duplication of programs; 

D. analysis of the most effective means of utilizing all existing institutions and programs to 
meet the present and projected needs for the various types of post-secondary education; 

E.. identification of cases where expansion or improvement of existing institutions and pro- 
grams, contraction or elimination of existing institutions and programs, and establishment of new 
institutions and programs are needed in order to meet the present and projected needs for post- 
secondary education on a statewide basis in an effective and efficient manner; | 

F. identification of steps required to coordinate the activities of the various institutions and 
programs of post-secondary education in order that they will be THOBt effective and efficient in 
meeting the statewide needs; 

G. development of strategies for infusing occupational dla cactdors ant career education into the 
educational system at all levels on an equal basis with traditional academic education; 

H. development of logical, consistent and equitable organizational and fiscal provisions for the 
operation of post-secondary education and for the effective utilization of federal; state and local 
funding available for such education; f 

I;. the making of specific recommendations to the ebdiricoont governing authorities of post- 
secondary educational institutions and programs, as to the steps necessary to adjust the opera- 
tions of the particular institution or program in order that they will best serve a coordinated 
statewide system of post-secondary education meeting the statewide needs for post-secondary 
education; 

J. the making of recotantondatioris to spporsiats state exeentive agencies and to the legis- 
lature regarding the legislation and the administrative actions necessary to implement a coordi- 
nated statewide system of post-secondary education; 

K. the making of recommendations to the executive and to the legislature which provide con- 
sistent standards for determining the necessary appropriation from the state general fund to im- 
plement the planned system of post-secondary education. Such standards shall pertain to, but not 
necessarily be limited to: 

(1) allincome to the institution or to any connected corporation to the institution from any 
source whatsoever, except that gifts, donations, private endowments or other gratuities received 
by an institution shall not be used in any manner as a substitute for public funds; 

(2) all balances whether fund balances or cash balances and the operational need for such 
balances; 

(3) the consistent application of overhead income among institutions; _, 

(4) full-time equivalent (FTE) student costs by level of instruction and subject area; 

(5). an equitable distribution of funds to'support research; 

(6) expenditures and revenues necessary for operation of each auxiliary enterprise; 

(7) the translation of institutional internal accounts to the board of educational finance 
budget forms; 

(8) funding of intercollegiate athletics; and 

(9) funding of institutional branches and other state vocational facilities: and 

L. tuition equalization grants to students. 


History: 1953 Comp., § 73-44-5, enacted by Laws 
1973, ch. 238, § 5. 
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21-2-5.1 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-2-6 


21-2-5.1. Funding formula. 


A: The commission on higher education [higher education department] shall develop a funding 
formula that will provide funding for each institution of higher education to accomplish its mis- 
sion as determined by a statewide plan. 

B. The commission on higher education fiche education ceparinen st may include factors in 
the funding formula, which when implemented will achieve the following: 

(1) improve the quality of programs central to each institution's mission; 

(2) develop and enhance programs that meet targeted post-secondary educational neéiis 
and the related needs of public schools; 

(3) eliminate unnecessary, unproductive or duplicative programs; 

(4) consider faculty salaries and benefits adjustment to a competitive level: with similar 
institutions in similar states; when such compensation adjustments are supported by detailed 
analyses of faculty workloads and educational outcomes assessments, and nonteaching' staff sala-. 
ries and benefits at a competitive level with other similar public or prs verts sector employment in 
the community in which the institution is situated; 

(5) recognize additional costs incurred through increases in enrollment; 

(6) provide for equipment and equipment maintenance and library acquisitions and op- 
erations since the development of the prior funding formula; 

(7) fund off-campus courses and other nontraditional course delivery system at a level 
sufficient to allow their development; 

(8). provide:incentives to institutions to pursue private or alternative funding sources; © 

(9). encourage the sharing of expertise, equipment and facilities and development of joint 
instructional programs, research and public service projects; 

(10) implement uniform articulation agreements and facilitation of transfer of students 
between institutions; 

(11) encourage energy conservation; 

(12) require mechanisms to track ak fou rymors to ensure greater accountability; and 

(13) require each institution of higher education that offers distance learning and computer- 
based courses of study to provide accompanying electronic formats that are usable by an individual 
with a disability using assistive technology, and those formats shall be based on the American stan- 
dard code for information interchange, hypertext markup language and extensible markup language. 


History: 1978 Comp., § 21-2-5.1, enacted by Laws _ 


1988, ch. 164, § 1; 1995, ch. 224, § 19; 2003, ch. 162, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

For designation, of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978. 

The 20038 amendment, effective June 20, 2003, added 
Paragraph B(13). 


The 1995 amendment, effective June 16, 1995, sub- 
stituted "statewide plan" for "statewide planning effort" 
at the end of Subsection A, and, in Subsection B, rewrote 
Paragraph (2), inserted "when such compensation ad- 
justments are supported by detailed analyses of faculty 
workloads and educational outcomes assessments" in 
Paragraph (4), added Paragraph (10), redesignated former 


‘Paragraphs (10) and (11) as Paragraphs (11) and ( * and 


made stylistic changes, 


21-2-6. Statewide planning; participating agencies and persons. 


A. The state commission in carrying out its planning activities for post-secondary education 
shall consult with and invite the active participation of: 
(1) representatives of post-secondary educational institutions of the several types enumer- 
ated in Paragraph (2) of Subsection A of Section 21-2-2 NMSA 1978; 


(2) the public education commission; 
(3) the public education department; 


(4) representatives of public and private elementary and sdoondaty: schools; 


(5) the secretary of labor; 
(6) the tourism department; 
(7) the apprenticeship council; 


(8) the economic development department; 


(9) the state advisory council on vocational education; 
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21-2-7 POST-SECONDARY EDUCATIONAL PLANNING 21-2-8 


(10) the secretary of finance and administration or the secretary's designee; 

(11) persons familiar with the education needs of persons with a disability and persons 
disadvantaged by economic, racial or ethnic status; 

(12) representatives of business, industry, organized labor and agriculture; 

(13) the general public; and 

(14) private in-state post-secondary institutions. 

B. Whenever the planning activities carried out under the provisions of Section 21-2-5 NMSA 
1978 are concerned with the types of post-secondary education enumerated in Subparagraphs (a) 
through (e) of Paragraph (1) of Subsection A of Section 21-2-2 NMSA 1978, the state commission 
shall directly involve the public education commission and the public education department in all 
planning activities. 


History: 1953 Comp., § 73-44-6, enacted by Laws Subsection B to change the names of the departments and 
1978, ch. 54, § 1; 1986, ch. 24, § 9; 1991, ch. 21, § 33; made other non-substantive language changes, 
2007, ch. 46, § 8. The 1991 amendment, effective March 27, 1991, in 
Repeals and reenactments. — Laws 1978, ch. 54, Subsection A, substituted "labor" for "employment secu- 
§ 1 repealed former 73-44-6, 1953 Comp. (former 21-2-6 rity" in Paragraph (5), substituted "tourism department" 
NMSA 1978) and enacted a new 73-44-6, 1953 Comp. for "labor commissioner" in Paragraph (6), and deleted 
The 2007 amendment, effective June 15, 2007, "and tourism" following "development" in Paragraph (8). 


amended Paragraphs (2) and (8) of Subsection A and 


21-2-7. Annual report. 


The state commission shall submit an annual report to the governor and the legislature prior 
to November 15 each year. Such report shall describe the planning activities undertaken, present 
data on the status of all types of post-secondary education and set forth all recommendations de- 
veloped under Section 5 [21-2-5 NMSA 1978], Items I, J and K of the Post-Secondary Educational 
Planning Act. Prior to the final adoption of the annual report the state commission shall distribute 
a draft of the report to all institutions and programs of the types enumerated in Section 2A(2) [21- 
2-2A(2) NMSA 1978] and to representatives of all other interests enumerated in Section 6 [21-2-6 
NMSA 1978} and shall then hold a hearing at which all such institutions, programs and interests 
may comment upon the draft report. 


History: 1953 Comp., § 73-44-7, enacted by Laws and was repealed by Laws 1978, ch. 54, § 1, which enacted 
1973, ch. 238, § 7. a new 21-2-6 NMSA 1978 relating to the same subject 
Compiler's notes. — Section 6 of the Post-Secondary matter and containing only minor differences from the 


Educational Planning Act, referred to near the middle of former 21-2-6 NMSA 1978. 
the last sentence, was compiled as 21-2-6 NMSA 1978, 


21-2-8. Designation of state commission as agency required for certain 
federal programs. 


The state commission is designated the agency required under the provisions of Section 1202 
of the Higher Education Act of 1965, as amended (P.L. 92-318, June 23, 1972). After July 1, 1973, 
the state commission shall be the successor agency to those agencies required and designated 
under Sections 105,603 and 704 of the Higher Education Act of 1965, as amended (20 USCA Sec- 
tions 1005, 1123 and 715). The state commission is designated the agency to administer any pro- 
grams for the benefit of post-secondary education or post-secondary education students provided 
by acts of congress in the future and requiring a state-level agency for their administration, except 
as otherwise provided by law. 


History: 1953 Comp., § 73-44-8, enacted by Laws Section 105 of the Higher Education Act of 1965, as 
1973, ch. 238, § 8. amended, was compiled at 20 U.S.C. 1005 but was omitted 
Compiler's notes. — Section 1202 of the Higher Edu- in the general revision by P.L. 99-498. 
cation Act of 1965, as amended by P.L. 92-318, June 23, Section 704 of the Higher Education Act of 1965, as 
1972, was compiled at 20 U.S.C. 1142a but was repealed amended, was compiled at 20 U.S.C. 1132a-3 but was 
by PL. 96-374. omitted in the general revision by P.L. 96-374. 
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21-2-9 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-2A-2 


ANNOTATIONS 14A C.J.S, Colleges and Universities § 7. 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur, 2d Colleges and Universities § 33. 


21-2-9. Designation of state agency required for certain federal 
occupational education programs. 


The state board of education is designated as the state agency required under the provisions of 
Section 1055(a) of the Higher Education Act of 1965, as amended (P.L. 92-318, June 23, 1972) and 
shall exercise all the powers and perform all the duties required of that state agency. In exercising 
such powers and performing such duties, the state board of education shall afford the state com- 
mission, on a regular basis, an opportunity to review and comment upon any Ler} procedures, 
programs or allocation of resources prior to their final adoption. 


History: 1953 Comp., § 73-44-9, enacted by Laws ANNOTATIONS 
1973, ch. 238, § 9. 
. Compiler's notes. — Section 1055(a) of the Higher Ed- Am. Jur, 2d, A.L.R. and C.J.S. references, — 15A 
ucation Act of 1965, as amended by P.L. 92-318, June 23, Am. Jur, 2d Colleges and Universities § 33. 
1972, was compiled at 20 U.S.C. 1135b-4(a), and was re- 14A C.J.S. Colleges and Universities § 7. 
pealed by P.L. 94-482, title I, § 176(c). 
ARTICLE 2A 
e ® 
College District Tax 

Sec. ) Sec. 
21-2A-1. Short title. 21-2A-12, Extended learning fund created; distribution 
21-2A-2. Definitions. of fund, ; 
21-2A-3.. Purpose. 21-2A-18, College district lease-purchase  arrange- 
21-2A-4. Application of act, “» ments; notice; process for approving lease- 
21-2A-5. Special tax levy for college district operation. .. purchase arrangements; limitation of ac- 
21-2A-6. College district general obligation bonds; inter- tion. 

est; form; payment, 21-2A-14, College district lease-purchase arrangements; 
21-2A-7, Payment of general obligation bonds; bond pro- tax levy; terms of lease-purchase arrange- 

visions. ments; refunding or refinancing. 
21-2A-8, Refunding bonds; general obligation college dis- 21-2A-15. College district lease-purchase arrangements; 

trict bonds, agreement, of the state; legal investments; 
21-2A-9. College district revenue bonds; refunding bonds. tax exemption; cumulative and complete 
21-2A-10. Procedure for election, authority. ) 
21-2A-11. Extended learning programs; purpose; commis- 21-2A-16, Liberal interpretation. 

sion on higher education [higher education 21-2A-17. Severability. 


department] responsibilities; reporting. 


21-2A-1. Short title. 
Sections 21- 2A-1 through 21-2A-10 NMSA 1978 may be cited as the: seollege 3 District Tax Act" 


History: Laws 1995, ch. 224, § 7; 2013, ch. 37, § 1. ) The 2013 amendment, effective June 14, 2013, we 
_ leted "Sections 7 through 16 of this act" and added "Sec- 
tions 21-2A-1 sig! 21-24-10 NMSA 1978". 


21-2A-2, Definitions. 


As. used in the College District Tax Act; 

A..."board" means the governing board of the college district; 

B. "college" means a two-year, public post-secondary educational institution dtemided pur- 
suant to the provisions of the Community College Act, Chapter 21, Article 14 NMSA 1978, the 
Technical and Vocational Institute Act. [Chapter 21, Article 16 NMSA 1978] or the Off-Campus: 
Instruction Act [21-14A-1 through 21-14A-10 NMSA 1978]; 
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21-2A-3 COLLEGE DISTRICT TAX 21-2A-4 


C. "college district" means a district in which a.college is located or is proposed tobe located, 
the exterior boundaries of which are determined pursuant to the statutory provisions under which 
the college is organized; 

D. "debt" means an obligation payable from ad valorem prcnactst tax revenues or the general 
fund of a college district and that may be seco red by the full faith and credit of a college district 
and a pledge of its taxing powers; © 

E. "education technology equipment" means ools used in the educational process that consti- 
tute learning and administrative resources and may include: 

(1) closed-circuit television systems; educational television and adi broadcasting; cable 
television, satellite, copper and fiber-optic transmission; computer, network connection devices; 
digital communications equipment, including voice, video and data; servers; switches; portable 
media such as discs and drives to contain data for electronic storage and playback; and purchase 
or lease of software licenses or other technologies and services, maintenance, equipment and com- 
puter infrastructure information, techniques and tools used to implement technology in colleges 
and related facilities; 

(2) improvements, alterations and modifications to, or expansions of, existing buildings 
or personal property necessary or advisable to house or otherwise accommodate any of the tools 
listed in Paragraph (1) of this subsection; and 

(3) expenditures for technical support and training expenses of college district employees 
who administer education technology projects funded by a lease-purchase arrangement and may 
include training by contractors; and 

F. "lease-purchase arrangement" means a financing arrangement constituting debt of a college 
district pursuant to which periodic lease payments composed of principal and interest components 
are to be paid to the holder of the lease-purchase arrangement and pursuant to which the owner 
of the education technology equipment may retain title to or a security interest in the equipment 
and may agree to release the security interest or transfer title to the equipment to the college dis- 
trict for nominal consideration after payment of the final periodic lease payment. "Lease-purchase 
arrangement" also means any debt of the college district incurred for the purpose of acquiring 
educational technology equipment whether designated as a general obligation lease, note or other 
instrument evidencing a debt of the college district. 


| History: Laws 1995, ch. 224, § 8; 2019, ch, 252, § 1. District Tax Act; in Subsection B, after "Technical and 
The 2019 amendment, effective April 4, 2019, de- Vocational Institute Act", deleted "Chapter 21, Article 17 
fined "debt", "education technology equipment", and | NMSA 1978"; and added new Subsections D through F. 


"lease-purchase arrangement" for purposes of the College 


21-2A-3. Purpose. 


The purpose of the College District Tax Act is to provide a uniform procedure for the authoriza- 
tion, imposition and collection of tax levies for the operation of college districts and the issuance of 
college district general obligation and revenue bonds for capital improvements in a college district. 


History: Laws 1995, ch. 224, § 9, art. IV, § 23, was effective June 16, 1995, 90 days after 
Effective dates. — Laws 1995, ch. 224 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


21-2A-4, Application of act. 


The College District Tax Act applies to all educational institutions organized pursuant to 
the provisions of Chapter 21, Article 14 [13] NMSA 1978, the Community College Act, Chap- 
ter 21, Article 17 [16] NMSA 1978, the Technical and Vocational Institute Act. [Chapter 21, 
Rratcte 16 NMSA 1978] and the Off-Campus Instruction Act [21-14A-1 through 21-14A-10 
NMSA 1978]. 


History: Laws 1995, ch. 224, § 10. Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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21-2A-5 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-2A-6 


The Community College Act is compiled as Chapter 21, Effective dates. — Laws 1995, ch. 224 contained no 
Article 18, not Article 14, effective date provision, but, pursuant to N.M. Const,, 

The Technical and Vocational Institute Act is compiled art. IV, § 23, was effective June 16, 1995, 90 days after 
as Chapter 21, Article 16, not Article 17. adjournment of the legislature. 


21-2A-5. Special tax levy for college district operation. 


A. In each college district, the board may call an election within the college district for the pur- 
pose of authorizing that board to levy taxes on all taxable property within the district to be used 
for current operations, maintenance and capital improvements of the college district. The taxes, if 
authorized as provided in the College District Tax Act, shall be in addition to the taxes authorized 
for the payment of general obligation bonds pursuant to the provisions of the College District Tax 
Act. This election shall be for the purpose of allowing the electors, as the term "electors" is used in 
Article 8, Section 2 of the constitution of New Mexico, to vote on whether to allow the levy and on 
a specific limitation not to exceed five dollars ($5.00) on each one thousand dollars ($1,000) of net 
taxable value, as that term is defined in the Property Tax Code [Chapter 7, Articles 35 through 
38 NMSA 1978]. If approved by a majority of the electors voting on the issue, the board of county 
commissioners, at the direction of the board, shall levy the taxes in an amount certified by the 
commission on higher education [higher education department] as necessary to meet the annual 
budget approved by the commission on higher education [higher education department], but in no 
event shall the taxes levied exceed the rate limitation approved by the electors nor shall it exceed 
any lower maximum rate required by operation of the rate limitation provisions of Section 7-37- 
7.1 NMSA 1978 applied to the rate limitation approved by the electors. 

B. Levies, assessments and collections and distributions authorized for college district financ- 
ing shall be made at the same time and in the same manner as levies, assessments and collections 
and distributions for ad valorem taxes for school districts are made. 

C. The board may call an election within the district for the purpose of authorizing the board 
to raise the levy to a rate not to exceed the maximum authorized in Subsection A of this section, 
lower the levy or abolish the continuing levy, upon the adoption of a resolution by a majority of the 
members of the board. | 

D. Alternatively, an election to raise or lower the rate limitation or to abolish the continuing 
levy shall be called by the board upon receipt by it of a valid petition. To be valid, the petition shall 
be signed by electors of the college district in a number equal to ten percent of the number of votes 
cast in the district for the office of governor at the last general election and shall state the question 
to be voted upon. 

E. Ifthe question to be voted on at an election called pursuant to Subsection D of this section 
fails, it shall not again be submitted to the voters within two years from the date of the election. 

F. Any part of the rate authorized by the electors that is not imposed for reasons other than the 
rate limitation required by Section 7-37-7.1 NMSA 1978 may be authorized to be imposed by the 
board without calling an election. 


History: Laws 1995, ch. 224, § 11. Effective dates. — Laws 1995, ch. 224 contained no 


Bracketed material. — The bracketed material was effective date provision, but, pursuant to N.M. Const., 
inserted by the compiler and is not part of the law. art. IV, § 23, was effective June 16, 1995, 90 days after 
For designation of the commission on higher education adjournment of the legislature. 
as the higher education department, see 9-25-4,1 NMSA 
1978, 


21-2A-6. College district general obligation bonds; infe Rests form; 
payment. 


A, Any board, other than a board created pursuant to the provisions of the Off-Campus In- 
struction Act [21-14A-1 through 21-14A-10 NMSA 1978], may borrow money for the purpose of: 
(1) erecting, furnishing, constructing, purchasing, remodeling and equipping buildings 
and utility facilities, exclusive of stadiums; 
(2) making other real property improvements; 
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21-2A-6 . COLLEGE DISTRICT TAX 21-2A-6 


(3) purchasing grounds; and 
(4) purchasing and installing computer hardware and software with a useful life equal to 
or exceeding the maturity of the bonds. 

B. To carry out the purposes of the College District Tax Act, the board may issue rlegétiablle 
general obligation bonds of the college district, if approved by the higher education department 
and then approved at an election by a majority of the qualified electors voting on the issue; pro- 
vided, however, no bonds shall be issued that create a total bonded indebtedness in the college dis- 
trict in excess of three percent of the assessed valuation of the taxable property within the college 
district as shown in the preceding general assessment, which debt limitation is to be in excess of 
other existing debt limitations. Bonds shall be sold at a price that does not result in a net'effective 
interest rate exceeding the maximum net effective interest rate permitted by the Public Securities 
Act [6-14-1 through 6-14-3. NMSA 1978]. The bonds shall be sold at a public sale or may be sold at 
private sale to the state‘of New Mexico or the New Mexico finance authority at the price and upon 
such'terms and conditions as the board and the state of New Mexico or the New Mexico finance 
authority may determine. The bonds may be in such denominations and registered and pay inter- 
est as the board determines. 

'C.. The bonds shall be due and payable either annually or vovkidurtudlly commencing not later 
than three years from their date. The bonds shall be issued for a term of not more than twenty 
years. The form and terms of the bonds, including provisions for their payment and optional or 
mandatory redemption, shall be as determined by the board. If the board so determines, the bonds 
may be redeemable prior to maturity upon payment of a premium not exceeding one percent of 
the principal of the bonds. The bonds shall be executed in the name of and on behalf ofthe college 
district, signed by the chair of the board, with the seal of the college district affixed to the bonds, 
and attested by the secretary of the board. The bonds may be executed and sealed in accordance 
with the provisions of the Uniform Facsimile Sines “gui of Public Officials Act [6-9-1 through 6-9-6 
NMSA 1978]. 

D: To provide for the Balpristlt of the interest and fikinetpel of the bonds issued and sold pursu-? 
ant to the provisions of the College District Tax Act, upon approval of the bonds at-an election by a 
majority of the qualified electors in the college district who voted on the issue, the board of county 
commissioners shall annually make and levy, during each year in which any bonds are outstand- 
ing, an ad valorem tax on all taxable property in the district in an amount sufficient to produce a 
sum equal to one year's interest on all bonds then outstanding, together with an amount sufficient 
to pay the principal on all bonds as they mature. This levy shall not exceed five mills; provided, 
however, that this five-mill limitation may be exceeded in any year in which the valuation of the 
property within the college district declines to a level lower than the valuation of the property in 
the year in which the bonds were issued. The taxes authorized by this subsection shall be levied, 
assessed and collected at the times and in the manner that ad valorem taxes for school districts 
are assessed, levied and collected; and it is the duty of all tax officials and authorities to cause 
taxes authorized by this subsection to be levied, assessed and collected. 

E. The proceeds obtained from the issuance of the bonds shall not be diverted or expended for 
any purposes other than those provided in the College District Tax Act; provided that no building 
shall be built without prior approval of detailed plans by the higher education department; and 
further provided that the expenses incurred in the preparation and sale of the bonds may be paid’ 
out of the proceeds from the sale of the bonds. 

*F. Prior to the issuance and sale of bonds, the attorney general shall approve all bond tran- 
scripts and certify approval or rejection thereof in the same manner as is required by law for 
the approval of school bonds. Unless otherwise specifically provided, the provisions of the Col- 
lege District Tax Act for the’ issuance 6 of bonds shall be deemed exclusive of hie BeOpsaiacie of all 
other laws. , 


History: Laws 1995, ch. 224, § 12; 2018, ch. 37, § 2. hardware and software; in Paragraph (3) of Subsection 

Cross references. — For designation of the commis- A, after "purchasing grounds", deleted "exclusive of stadi- 

sion on higher education as the higher education depart- ums"; added Paragraph (4) of Subsection A; in Subsection 

ment, see 9-25-4.1 NMSA 1978, B, in the first sentence, after "issue negotiable", deleted 

The 2018 amendment, effective June 14, 2013, al- "coupon", after "if approved by the", deleted "commis- 

lowed for the expenditure of bond proceeds on computer ° sion on", after "higher education", added "department", 
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and after "bonded indebtedness in the", added "college", 
in the third sentence, after "The bonds shall be sold", de- 
leted "and" and added the remainder of the sentence, and 
in the fourth sentence, at the beginning of the sentence, 
added "The bonds", after "in such denominations", added 
"and registered and pay interest", and after "board deter- 
mines", deleted "and the bonds and the attached coupons 
shall be payable to the bearer but may also be made reg- 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21-2A-8 


in the second sentence, after "for a term of not", deleted 
"less than five or", in the third sentence, after "their pay- 
ment and", added "optional or mandatory", in the fourth 
sentence, after “premium not exceeding", deleted "three" 
and added "one", and deleted the former seventh sentence 
which provided that interest coupons shall bear the origi- 
nal or facsimile signature of the chairman of the board; 
and in Subsection E, after "detailed plans by the", deleted 


"commission on" and after "higher education", added "de- 
partment". 


istrable as to principal or as to principal and interest"; in 
Subsection C, after "due and payable", deleted "serially", 


21-2A-7. Payment of general obligation bonds; bond provisions. 


A. The principal of and interest on general obligation bonds authorized in the College District 
Tax Act to be issued, and any prior redemption premiums, shall be payable from the proceeds of 
general property taxes levied without limitation as to rate or amount, except for the limitation for 
general obligation bond issuances established in the College District Tax Act, and except to the 
extent other revenues are made available for that purpose. All bonds shall be the general obliga- 
tions of the college district, and the full faith and credit of the college district shall be pledged for 
the payments of the bonds. 

B. It may be provided in any proceedings authorizing any bonds under the College District Tax 
Act that the bond shall recite that it is issued under authority of the College District Tax Act. The 
recital shall conclusively impart full compliance with all of the provisions of the College District 
Tax Act, and all bonds issued containing the recital shall be incontestable for any cause whatso- 
ever after their delivery for value. 

C. All bonds issued by a college district shall be fully negotiable and constitute negotiable 
instruments within the meaning of and for all the purposes of the Uniform Commercial Code 
[Chapter 55 NMSA 1978] as that law is now or may hereafter be in force in this state. If lost or 
completely destroyed, any bond may be reissued in the form and tenor of the lost or deategyen bond 
upon the owner furnishing to the satisfaction of the board: 

(1) proof of ownership; 

(2) proof of loss or destruction; 

(3) asurety bond in twice the face amount of the bond and coupons; and 

(4) payment of the cost of preparing and issuing the new bond and coupons. 

D, Notwithstanding any other provision of law, the board may in any proceedings authorizing 
bonds under the College District Tax Act provide for the initial issuance of one or more bonds, in 
this section called "bond", aggregating the amount of the entire issue, may make such provision, for 
installment payments of the principal amount of any bond as it may consider desirable and may 
provide for the making of any bond payable to bearer or otherwise, registrable as to principal or as 
to both principal and interest and, where interest accruing on the bond is not represented by inter- 
est coupons, for the endorsing of payments of interest on the bond. The board may further make 
provisions in any such resolution for the manner and circumstances in and under which any bond 
may, at. the request of the holder of the bond, be converted into bonds of smaller denominations, 
which bonds of smaller denominations may in turn be either coupon bonds or bonds registrable as 
to principal or principal and interest. 


History: Laws 1995, ch. 224, § 13. 
Effective dates. — Laws 1995, ch. 224 contained no 
effective date provision, but, pursuant to N.M. Const., 


art. IV, § 23, was effective June 16, 1995, 90 days after 
adjournment of the legislature. 


21-2A-8. Refunding bonds; general obligation college district bonds. 


The board of any college district may, with the approval of the commission on higher education 
[higher education department], issue bonds, to be denominated refunding bonds, for the purpose 
of refunding any of the general obligation bonded indebtedness of the college district. Whenever 
the board of any college district deems it expedient to issue refunding bonds, it shall adopt a reso- 
lution. setting out the facts making the issuance of the refunding bonds necessary or advisable, 
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the determination of such necessity or advisability by the board and the amount of refunding 
bonds that the board deems necessary and advisable to issue. The resolution shall fix the form of 
the bonds; the rate or rates of interest of the bonds, provided that the net effective interest rate 
of the bonds shall not exceed the maximum net effective interest rate permitted by the Public 
Securities Act [6-14-1 through 6-14-38 NMSA 1978], as hereafter amended and supplemented; the 
date of the refunding bonds; the denominations of the refunding bonds; the maturity dates, the 
last of which shall not be more than twenty years from the date of the refunding bonds; and the 
place or places of payment within or without the state of both principal and interest. Refunding 
bonds when issued, except for bonds issued in book entry or similar form without the delivery of 
physical securities, shall be negotiable in form, shall bear the signature or the facsimile signature 
of the chairman of the board, with the seal of the college district affixed thereto, and shall be at- 
tested by the secretary of the board. All refunding bonds may be exchanged dollar for dollar for 
the bonds to be refunded or they may be sold as directed by the board, and the proceeds of the 
sale shall be applied only to the purpose for which the bonds were issued and the payment of any 
expenses incidental thereto. 


History: Laws 1995, ch. 224, § 14. Effective dates. — Laws 1995, ch. 224 contained no 
Bracketed material. — The bracketed material was effective date provision, but, pursuant to N.M. Const., 

inserted by the compiler and is not part of the law. art. IV, § 23, was effective June 16, 1995, 90 days after 
For designation of the commission on higher education adjournment of the legislature. 

as the higher education department, see 9-25-4.1 NMSA 

1978. 


21-2A-9. College district revenue bonds; refunding bonds. 


A.. The board of any college district may issue revenue bonds for the purpose of constructing, 
purchasing, improving, remodeling, furnishing or equipping any necessary buildings, structures or 
facilities of the college district. The revenue bonds shall be payable from and secured by a lien on 
and pledge of all or any part of any of the revenues, income or receipts of the college district and its 
board, including without limitation any rentals, rates, charges, tuition and fees or other revenues 
other than ad valorem tax proceeds available to the college district and its board. 

B..- The revenue bonds shall be authorized by resolution of the board approved by majority vote 
of the. board. The commission on higher education [higher education department] and the state 
board of finance shall approve the sale of the bonds. 

C. The revenue bonds may be issued in one or more series and shall mature not more than 
thirty years from their date. The net effective interest rate of the bonds shall not exceed the net ef- 
fective interest rate as permitted by the Public Securities Act [6-14-1 through 6-14-3 NMSA 1978] 
in accordance with the terms and options of redemption authorized in the bond resolution adopted 
by the board. 

D. The board: . 

(1) may pledge all or any part of its revenues, income or receipts from rentals, rates, 
charges, tuition and fees or other resources and revenues other than ad valorem tax proceeds for 
the payment of the bonds, including the payment of principal, interest and any other amounts re- 
quired or permitted in connection with the bonds in accordance with the bond resolution; 

(2) shall fix and collect those pledged rentals, rates, charges, tuition and fees in amounts 
that shall be at least sufficient, together with other pledged resources, to provide for all payments 
of principal, interest and any other amounts required in connection with the bonds; to provide for 
the payment of expenses in connection with the bonds; and, to the extent required by the resolu- 
tion authorizing the issuance of the bonds, to provide for the payment of operation, maintenance 
and other expenses in connection with the property, buildings, structures, activities, services, op- 
erations or other facilities of the college district; and 

(8) may establish and enforce parietal rules for students and others and enter into agree- 
ments regarding occupancy, use and availability of facilities and the amounts and collection of 
pledged revenues, income, receipts, rentals, rates, tuition and fees or other resources, to assure 
that all required payments and deposits shall be made pursuant to the bond resolution. 
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E. Fees for the use by or availability to the students of all or any property, buildings, struc- 
tures, activities, services, operations or other facilities of the college district may be pledged to the 
payment of the bonds and shall be fixed and collected from all or:any designated part of the stu- 
dents enrolled in the colleges of the college district in the amounts and*in the manner determined 
and provided by the board in the resolution authorizing the issuance of the bonds. Such fees: 

(1) may be collected in the full amounts required or permitted under this section, without 
regard to actual use, availability or existence of any facility, ae at any time a sag 
by the board; 

(2) may be fixed and collected for the use or ravailability of any specifically deaaribied prop- 
erty, buildings, structures, activities, services, operations’ or other facilities or may be fixed and. 
collected as general fees for the general use or availability of the colleges of the college district; and 

(3) whether fixed and collected as specific or general fees, may be pledged to the payment 
of any issue or series of bonds issued by the board, in the full amounts required or permitted under 
this section, in addition to and regardless of the existence of any other specific or general fees at 
the colleges of the college district; provided that the board may restrict its power to pledge such ad- 
ditional specific or general fees in any manner that may be provided in any resolution authorizing 
the issuance of bonds, and provided further that no such additional specific fees shall be pledged 
if prohibited by any resolution that authorized the issuance of the bonds that are outstanding at 
the time of such pledge. 

F. A board of a college district may by bond resolution provide for the issuance of ragthinalisie 
bonds to refund any outstanding bonds issued under the College District Tax Act, together with 
redemption premiums, if any, and interest accrued or to accrue on such bonds. Provisions govern- 
ing the issuance and sale of bonds under.the College District Tax Act govern the issuance and sale 
of refunding bonds insofar as applicable. Refunding bonds may be exchanged for the outstanding 
bonds or may be sold ‘and the proceeds used to'retire the outstanding bonds. Pending the applica- 
tion of the proceeds of any such refunding bonds with any other available funds to the payment of 
principal, interest and any redemption premiums on the bonds being refunded, and if'so provided 
or permitted in the bond resolution of the board authorizing the issuance of such refunding bonds 
to the payment of any interest on such refunding bonds and any expenses incurred in connection 
with such refunding, such proceeds may be placed in escrow and invested in securities that‘are 
unconditionally guaranteed by the United States and that shall mature or that shall be subject to 
redemption by the holders of the bonds, at the option of the bondholders, not later than the respec- 
tive dates when the proceeds together with the interest ranorng on ite bonds will be required for 
the purposes intended. 


History: Laws 1995, ch. 224, § 15. Effective dates. — Laws 1995, ch. 224 contained no 


Bracketed material. — The bracketed. material was, effective date provision, but, pursuant to N.M.,Const., 
inserted by the compiler and is not part of the law. art. IV, § 23, was effective June 16, 1995, 90 days after 
For designation of the commission on higher education as adjournment of the legislature. 


the higher education department, see 9-25-4.1 NMSA 1978. 


21-2A-10. Procedure for election. 


A. In all elections held under the College District Tax Act, the board shall issue a resolution 
calling for an election. The resolution shall be filed with each county clerk in the college district. 

‘B. All elections held under the College District Tax Act shall be conducted and canvassed pur- 
suant to the provisions of the Local Election Act. 

C, Any person or corporation may institute, in the district court of any county in which the 
college district affected lies, an action or suit to contest the validity of any proceedings held under 
the College District Tax Act, but no such suit or action shall be maintained unless it is instituted 
within ten days after the issuance by the proper official of a certificate or notification of the results 
of the election. 


History: Laws 1995, ch, 224, § 16; 2019, ch. 212, The 2019 amendment, effective April 8, 2019, revised 
§ 215. certain notice provisions, and provided that all eléctions. 
held under the College District Tax Act shall be conducted 
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pursuant to the Local Election Act; in Subsection A, de- 
leted the last sentence of the subsection, which provided 
"The board shall publish the resolution in a newspaper of 
general circulation in the college district at least once a 
week for three consecutive weeks, the last insertion to‘be 


COLLEGE DISTRICT TAX 


21-2A-13 


and in Subsection B, after "conducted and canvassed" de- 
leted "in the same manner as municipal school elections, 
unless otherwise specifically provided in the College Dis- 
trict Tax Act” and added Spurseant to the alba of the 
Local Election Act". 


not less than thirty days prior to the proposed election."; 


21-2A-11. Extended learning programs; purpose; commission on higher 
education {higher education department] responsibilities; 
reporting. 


A: The commission on higher education [higher education department] shall coordinate the 
role and participation of public post-secondary higher education institutions in the development 
and operation of extended learning programs. Extended learning programs shall be established to 
ensure equitable student access to educational opportunities throughout the state. The commis- 
sion [department] shall work to ensure access, efficiency, coordination and accountability i in the 
development. and operation of the extended learning programs. 

B. In coordinating the development and operation of extended learning programs, the com- 
mission on higher education [higher education department] ‘shall make awards from the extended 
learning fund for the purpose of establishing pilot extended learning programs. Pilot: programs 
shall focus on the creation and’ operation of community-based extended learning centers, the’ de- 
velopment of'regional resources and the expanded use of technology in instruction. — 

C. Annually, prior to October 1, the commission on higher education [higher education depart- 
ment] shall report to the legislature and the governor on the status of extended learning programs 
and make recanunenisti ons on the funding level for such projects for the ieee = 


History: Laws 1995, ch. 224, § 17. Effective dates..— Laws 1995, ch: 224 contained no 


Bracketed material. — The bracketed, material was 
inserted by the’ compiler and is not part of the law. 
For designation of the commission on higher education 


effective date provision, but,.pursuant to N.M. Const., 
art. IV, § 23, was effective June 16, 1995, 90 days after 


adjournment of the legislature. 
as the vane education department, see 9-25-4.1 NMSA 
1978. 


21-2A-12.: Extended learning fund created; distribution of fund. 


The "extended learning fund" is created in the state treasury. Money in the fund is appropriated 
to the commission on higher education [higher education department] for the purpose of making 
awards to public schools and public post-secondary institutions for the purpose of developing and 
operating extended learning programs throughout the state. The commission, [department] shall 
establish by regulation a procedure for application and award of money in, the fund, Disburse- 
ments of the fund shall be made by warrant of the department of finance and administration 
pursuant to vouchers signed by the executive director [secretary] of the commission on higher 
education [higher education department]. Any unexpended or unencumbered balances remaining 
in the fund at the end of any fiscal year shall not revert but shall remain to the credit of the fund. 


History: Laws 1995, ch. 224, § 18. Effective dates. — Laws 1995, ch. 224 contained no 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

For designation of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978, 


effective date provision, but, pursuant to N.M. Const., 
art. IV, § 28, was effective June 16, 1995, 90 days after 
adjournment of the legislature. 


21- 2A-13. ‘College district lease-purchase arrangements; notice; 


process for approving lease- ‘purchase arrangements; 
limitation of action. 


‘A. When a college district contemplates eatertigt into a lease-purchase arrangement gayabté 
in whole or in part from ad valorem taxes, the board, before initiating any proceedings for approval 
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of such lease-purchase arrangement, shall forward to the higher education department a written 
notice of the proposed lease-purchase arrangement. 

B. The higher education department, upon the receipt of the notice provided for in Subsection 
A of this section, shall furnish all necessary information with reference to the valuation, present 
outstanding bonded indebtedness, present outstanding lease-purchase arrangements and limi- 
tations as to tax rates and debt contracting power and other information useful to the board in 
the consideration of a proposed lease-purchase’arrangement. Upon entering into a lease-purchase 
arrangement, the board shall prepare two true'and complete transcripts of proceedings relating 
to the lease-purchase arrangement, one to be immediately filed with the higher education depart- 
ment and one to be kept by the board. | 

C. At a regular.or special meeting called fat the purpose of considering a waoeeiinigros © ar- 
rangement, a board shall: 

(1) make a determination of the necessity for arin nae the educational technology 
equipment; 

(2) determine the estimated cost of the equipment needed; hy 

(3) review a summary of the terms of the proposed yi airesanen arrangement; 

(4) identify the source of funds for the payment of debt; 

(5). if all or part of the funds needed require or anticipate the imposition of an ad valorem 
tax, determine the estimated rate of the ad valorem tax and what, if any, the percentage increase 
in ad valorem taxes for all taxable property in the college district would be; 

(6) set a date for a meeting to consider a resolution granting final approval to the lease- 
purchase arrangement; and 

(7) direct that notice of the meeting: provided for in Paragraph (6) of this subsection be 
published. once each week for the two weeks immediately preceding the meeting in a newspaper 
having general circulation in the college district and that the notice include the information re- 
quired in Paragraphs (1) through (5) of this subsection. 

D. At a regular or special meeting called for the purpose of eanetiating a eakespaRehaws ar- 
rangement as set forth in Subsection C of this section, a board may adopt an authorizing instru- 
ment in compliance with the requirements of Section 6-14-10.2 NMSA 1978. The requirements of 
Paragraphs (6) and (7) of Subsection C of this section shall not apply if the board adopts such an 
authorizing instrument. 

E. Ata meeting scheduled pursuant to Paragraph (6) of Subsection C of this section, the board 
may adopt a final resolution approving the lease- purchase arrangement only by an affirmative 
vote of a majority of all members of the board. 

F. ’ After the adoption by the board of a final resolution approving the lease-purchase arrangement 
or after the final approval of a lease-purchase arrangement by delegation as provided for in Subsec- 
tion D of this section, the board shall publish notice of the adoption of the resolution or the approval 
of the lease-purchase arrangement once in a newspaper having general circulation in the college 
district. After the passage of thirty days from the publication required by this subsection, any action 
attacking the validity of the proceedings taken by the board preliminary to, in the authorization of 
and entering into the lease-purchase arrangement described in the notice is perpetually barred. 


History: Laws 2019, ch. 252, § 2. Emergency clauses. — Laws 2019, ch. 252, § 7 con- 
tained an emergency clause and was approved April 4, 
2019. 


21-2A-14, College district lease-purchase arrangements; tax levy; terms 
of lease-purchase arrangements; refunding or refinancing. 


A. The officials charged by law with the duty of levying ad valorem taxes for the payment of 
bonds and interest shall, in the manner, provided. by.law, make an. annual levy sufficient to meet 
the payments due on lease-purchase arrangements. Annual payments due on lease-purchase ar- 
rangements may be combined with other college district general obligation debt when determining 
the annual debt service tax levy pursuant to Section 7-37-8 NMSA 1978 and the College District 
Tax Act. This annual debt service tax: levy shall.not exceed five dollars ($5.00) per one thousand 
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dollars ($1,000) of taxable value; provided, however, that this limitation may be exceeded 'in any 
year in which the valuation of property in the college district declines to'a level lower than the 
valuation of property in the year in which the applicable debt was issued. Nothing in the College 
District Tax Act shall be so construed as to prevent a college district from applying any other le- 
gally available funds, including funds that may be in its general fund or investment income actu- 
ally received from investments, to the payments due on or any prepayment premium payable in 
connection with such lease-purchase arrangements as the same become due, and, upon such pay- 
ments, the levy or levies provided for in this section may, to that extent, be’ reduced. 

B. Lease-purchase arrangements may: 

(1) have interest, appreciated principal baits or any part thereof, praiabls at intetPale or 
at maturity as may be determined by the board; 

(2) be subject to prior redemption or prepayment at the option of the bourd at such time 
or times and upon such terms and conditions with or without the payment of such bp or: 
premiums as may be determined by the board; 

(3) havea final payment date or mature at any time or times not ohne pes five years after 
the date of issuance; 

(4) » be payable at one time or in indéthlindente | or ey bein suet other form as may be de- 
termined by the board; 

: (5) be priced at, above or below par and at a price that results inva net effective interest 
rate that does not exceed the maximum permitted by the Ay esy Securities Act hs 14-1 ee 6- 
14-3 NMSA 1978]; and 

(6) be sold or issued at public sale, negotiated sale or private sale to ine New Mesxiive fi- 
nance authority. 

C. ‘The board shall not adopt a resolution for or approve a lease-purchase arrangement that 
exceeds five years or creates a total general obligation indebtedness in the college district which, 
when combined with other outstanding college district general obligation debt, exceeds three per- 
cent of the assessed valuation of the taxable property within the college district as shown in the 
preceding general assessment. 

D. College districts are authorized to enter into lease-purchase arrangements for the purpose of 
refunding or refinancing any lease-purchase arrangements then outstanding, including the payment 
of any prepayment of redemption premiums thereon and any interest.accrued or to accrue to the date 
of purchase, prepayment, redemption or maturity of the outstanding lease-purchase arrangements. 
Until the proceeds of the lease-purchase arrangements issued for the purpose of refunding or refinanc- 
ing outstanding lease-purchase arrangements are applied to the purchase, prepayment, redemption 
or retirement of the outstanding lease-purchase arrangements, the proceeds may be placed in escrow 
and invested and reinvested. The interest, income and profits, if any, earned or realized on any such 
investment may, in the discretion of the board, also be applied to the payment of the outstanding 
lease-purchase arrangements to be refunded or refinanced by purchase, prepayment, redemption or 
retirement, as the case may be. After the terms of the escrow have been fully‘satisfied and carried out, 
any balance of such proceeds and interest, if any, earned or realized on the investments thereof may be 
returned to the board to be used for payment of the refunding or refinancing lease-purchase arrange- 
ment. All such refunding or refinancing lease-purchase arrangements shall be entered into under, se- 
cured and subject to the provisions of the College District Tax Act in the same manner and to the same 
extent as any other lease-purchase arrangements entered into pursuant to that act. 


History: Laws 2019, ch. 252, § 3. 5 .»» Emergency clauses. — Laws 2019, ch. 252, § 7 con- 
’ tained an emergency clause and was approved April 4, 
2019. 


21-2A-15. College district lease-purchase arrangements; agreement of 
_the state; legal investments; tax exemption; cumulative and | 
complete authority. 


A. The state does hereby pledge to and agree with the holders of any lease-purchase arrange- 
ment entered into pursuant to the College District Tax Act that the state will not limit or alter the 
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rights hereby vested in college districts to fulfill the terms of any lease-purchase arrangement or 
in any way impair the rights and remedies of the holders of lease-purchase arrangements until the 
payments due thereon, and all costs and expenses in connection with any action or proceedings 
by or on behalf of those holders, are fully met and discharged. College districts are authorized to 
include this pledge and agreement of the state in any lease-purchase arrangement. 

B. Lease-purchase arrangements entered into pursuant to the College District Tax Act shall 
be legal investments in which all insurance companies, banks and savings and loan associations 
organized under the laws of the state, public officers and public bodies and all: administrators, 
guardians, executors, trustees and other fiduciaries may properly and legally invest funds. 

C. Thestate covenants with the purchasers and all subsequent holders and transferees of lease- 
purchase arrangements entered into by boards, in consideration of the acceptance of and payment 
for the lease-purchase arrangements entered into pursuant to the College District Tax Act, that 
lease-purchase arrangements and the income from the lease-purchase arrangements shall at all 
times be free from taxation by the state, except for estate or gift taxes and taxes on transfers, 

D. The College District Tax Act shall be deemed to provide an additional and alternative method 
for acquiring educational technology equipment and shall be regarded as supplemental and addi- 
tional to powers conferred by other laws and shall not be regarded as a derogation of any powers 
now existing. The College District Tax Act shall be deemed to provide complete authority for acquir- 
ing educational technology equipment and entering into lease-purchase arrangements. No other ap- 
proval of any state agency or officer, except as provided in that act, shall be required with respect to 
any lease-purchase arrangements, and the board acting pursuant to provisions of that act need not 
comply with the requirements of any other law applicable to the issuance of debt by college districts; 
provided, however, that a board may submit to a vote of qualified electors of the college district the 
question of creating debt by entering into a lease-purchase arrangement; and provided further that 
the board shall abide by the vote of the majority of those persons voting on the question. 


History: Laws 2019, ch. 252, § 4. Emergency clauses. — Laws 2019, ch, 252, § 7 con- 
tained an emergency clause and was approved April 4, 
2019. 


21-2A-16. Liberal interpretation. 


The College District Tax Act, being necessary for the welfare of the state and its inhabitants, 
shall be liberally construed to the effect of the purposes of the act. 


A 


History: Laws 2019, ch. 252, 8 5. Emergency clauses. — Laws 2019, ch. 252, § 7 con- 
. tained an emergency clause and was approved April 4, 2019. 


21-2A-17, Severability. 


If any part or application of the College District Tax Act is held invalid, the remainder or its ap- 
plication to other situations or persons shall not be affected. 


History: Laws 2019, ch. 252, § 6. Emergency clauses. — Laws 2019, ch, 252, § 7 con- 
tained an emergency clause and was approved April 4, 2019.’ 
Certain State Post-Secondary Schools 
Sec. Bec. 
21-3-1.. Names of Las Vegas and Silver City schools, - -21-3-4, Boards of regents; appointment and qualifica- 
21-3-2, Use of name "New Mexico highlands university" tions of members; corporate powers. 
authorized. 21-3-5, Election of officers; bond of secretary-treasurer. 

21-3-3. Use of name "western New Mexico university" 21-3-6, Meeting of boards of regents; quorum. 


authorized; exceptions. 
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21-3-1 CERTAIN STATE POST-SECONDARY SCHOOLS 21-3-2 


Sec. : Sec. yes 
21-3-7. Powers of boards of regents; employment of super- 21-3-19. Protection of interest and retirement fund of 
intendent or principal and teachers; courses New Mexico highlands university. 
of study; admission; nonresident tuition. 21-3-20. Income of permanent land funds of New Mexico 
21-3-8. Duties of board officers... - >, highlands university pledged. 
21-3-9. New Mexico highlands university; school of man- 21-3-21.: Interest. payments for New Mexico highlands 
ual training; kindergarten training school. university bonds. 
21-3-10. New Mexico highlands university to be nonsec- 21-3-22. Payments to New Mexico highlands university 
tarian. interest and retirement fund by state trea- 
21-3-11. Acquisition of land for New Mexico highlands ' surer. - 
university. ~ 21-3-23. Series of New Mexico highlands university 
21-3-12, Right of eminent domain by New Mexico high- bonds; restrictions. 
lands university regents unaffected. 21-3-24, Tax exemption of New Mexico highlands univer- 
21-3-13. Borrowing by New Mexico highlands university sity bonds. 
for building, land acquisition or bond re- 21-3-25. Restrictions on use of New-Mexico highlands 
tirement purposes. university bond proceeds. 
21-3-14, Resolution of New Mexico highlands university 21-3-26. State board of finance approval of New Mexico 
regents, highlands university bonds. 
21-3-15. Bonds; form; conditions. 21-3-27. Lien of New Mexico highlands university 
21-3-16. Sale of New Mexico highlands university bonds; bonds. 
purchase by state treasurer; acceptance by 21-3-28. Refunding bonds issued by New Mexico high- 
public officials. lands university. 
21-3-17. Disposition of proceeds of New Mexico highlands 21-3-29. Eastern New Mexico university; establish- 
university bonds; building and improvement ; ment. 
fund; interest and retirement fund; dis- 21-3-30. Board of regents of eastern New Mexico uni- 
‘bursement; sale expenses. versity; appointment, qualifications and 
21-3-18. Creation of interest and retirement fund by New if terms of members; powers. 
Mexico highlands university regents; depos- 21-3-31, Use of name "eastern New Mexico university" 
its. authorized; exceptions. 


21-3-1. [Names of Las Vegas and Silver City schools.] 


The state educational institution at Las Vegas, shall be known by the name and title of the New 
Mexico normal university [New Mexico highlands university]; and the state educational institu- 
tion at Silver City, shall be known by the name and title of the New Mexico normal school [western 
New Mexico university]. 


History: Laws 1898, ch. 19, § 1; C.L. 1897, § 3650; Laws Cross references. — For New Mexico highlands uni- 


1899, ch. 18, § 1; Code 1915, § 4974; C.S, 1929, § 120-1901; versity, see 21-3-2 NMSA 1978. 

1941 Comp,., § 55-2101; 1953 Comp., § 73-22-1. For western New Mexico university, see 21-3-3 NMSA 
Bracketed material. — The bracketed material was 1978. 

inserted by the compiler and is not part of the law. For eastern New Mexico university, see 21-3-29 NMSA 
N.M. Const., art, XII, § 11, as repealed and reenacted on 1978." 

November 8, 1960, changed the name of the New Mexico For designation as state educational institutions, see 

normal school to the New Mexico western college, which N.M. Const., art. XII, § 11. 

was again changed by constitutional amendment of No- 

vember 3, 1964, to western New Mexico university. See ANNOTATIONS 

21-3-3 NMSA 1978. That constitutional provision also Am. Jur, 2d, A.L.R. and C.J.S. references. — 14A 

changed the name of New Mexico normal university to C.J.8. Colleges ana Universities § 9. 


New Mexico highlands university. See 21-3-2 NMSA 1978. 

Compiler's notes. — This section bore no history line 
in the 1915 Code. The compilers appear to have correlated 
the two acts now cited to the history line to create it. 


21-3-2. [Use of name "New Mexico highlands university" authorized. | 


That except for financial transactions the use of the name New Mexico highlands university is 
hereby permitted in lieu of New Mexico normal university, for common convenience, 


History: Laws 1941, ch. 130, § 1; 1941 Comp., § 55- ANNOTATIONS 


2102; 1953 Comp., § 73-22-2. 
Bracketed malnter‘ialari- dUhwbuneksicdsn ieee] ae Am. Jur. 2d, A.L.R. and C.J.S, references, — 144 
C.J.S. Colleges and Universities § 9. 


inserted by the compiler and is not part of the law. 
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21-3-3 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-3-5 


21-3-3. Use of name "western New Mexico university" authorized; 
exceptions.. 


For all purposes excepting suits, state lands, funds and appropriations: the name Ioevedabetin New 
Mexico university" is hereby authorized for use in lieu of the name New’ Mexico western college. 


ANN OTATIONS- 


Am. Jur. 2d, A.L.R. and C. JS. references. — 14A 
C.J.S, Colleges and Universities § 9, 


History: Laws 1923, ch. 22, § 1; C.S. 1929, § 120- 
1902; 1941 Comp., § 55-2103; 1953: Comp., § 73-22-3; 
Laws 1968, ch. 3, § 1. 


21-3-4, [Boards of regents; appointment and qualifications of members; 
corporate powers. | 


Said normal schools [universities] shall each be controlled and managed by a board of regents 
consisting of five members to be’appointed by the governor, by and with the advice and consent 
of the senate for a term of four years, and not more than three of whom shall belong to the same 
political party at the time of their appointment. The members of such board shall be qualified elec- 
tors of the state and owners of real estate therein. Each such board shall constitute a body politic 
and corporate, and shall have power to sue and be sued, to contract and be contracted with, and 
the title to all property belonging to each such normal échool shall be vested.in the respective cor- 


porate bodies and their successors. 


History: Laws 1898, ch. 19, § 3; C.L. 1897, § 3652; 
. Code 1915, § 4975; C.S. 1929, § 120-1905; 1941 Comp., 
§ 55-2104; 1953 Comp., § 73-22-4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

N.M. Const,, art. XII, § 11, as repealed and reenacted on 
. November 8, 1960, changed the name of the New Mexico 
normal school to the New Mexico western college, which 
was again changed by constitutional amendment of No- 
vember 3, 1964, to western New Mexico university, See 
21-38-38. NMSA. 1978, That constitutional provision also 
changed the name of New Mexico normal university to 
New Mexico highlands university, See 21-3-2 NMSA 1978. 

Cross references. — For board of regents of eastern 
New. Mexico university, see 21-3-30 NMSA 1978. 

For interest in contract for supplies, penalty, see 21-1-35 
NMSA 1978. 


ANNOTATIONS 


Scope of powers. — The legislature has expressly rec- 
ognized the authority of institutions of higher learning 
to receive benefits and donations from the United States 
and from private individuals and corporations; to buy, sell, 
lease or mortgage real estate; and to do all things, which 
in the opinions of the respective boards of regents, will 
be for the best interests of the institutions in the accom- 
plishment of their purposes or objects and, therefore, the 
legislature lacks authority to appropriate these funds or 


to control the use thereof through the power of appropria- 
tion. State ex rel. Sego v. Kirkpatrick, 1974-NMSC-0659, 86 
N.M. 359, 524 P.2d 975. 

Scope of powers to contract. — Eastern New Mexico 
University, through its regents, has authority to contract 
and be contracted with and where the issue simply in- 
volves the law of contracts the public or private charac- 
ter of the university is not the controlling factor. Hillis v. 
Meister, 1971-NMCA-034, 82 N.M. 474, 483 P.2d 1314, 

Effect where handbook part of contract. — Where 
the undisputed evidence shows a course of conduct that 
made the university handbook a part of plaintiff's con- 
tract as the handbook was treated as controlling the re- 
lationship between the university administration and.its 
faculty, then a failure of the university administration to: 
follow these procedures constituted a breach of contract 
by the university. Hillis v. Meister, 1971-NMCA-034, 82 
N.M. 474, 483 P.2d 1314. 

Am, Jur. 2d, A.L.R. and C.J.S. Pelerentea, — 15A 
Am, Jur, 2d Colleges and Universities §§ 3, 5, 7, 11, 35, 39; 
68 Am, Jur. 2d. Schools § 30. 

Constitutionality of statute requiring or limiting, se- 
lection. or appointment of public officers or agents from 
members of a political party or parties, 140 A.L.R. #51, 
170 A.L.R. 198. 

14A CJ.S. Colleges and. Universities §§ 14 to 17; 29 
C.J.S. Elections § 1(7); 67 C.J.S. Officers and Public Em- 
ployees §§ 36, 40 to 43, 66, 69. 


21-3-5. [Election of officers; bond of secretary-treasurer.] 


Each of such boards shall annually elect one member thereof as president and another member 
as secretary and treasurer, and such officers shall‘hold their offices until their successors shall 
be elected and qualified. The secretary and treasurer shall execute his bond to the state of New: 
Mexico for not less than twenty thousand dollars [($20,000)], with at least two freehold sureties, 
residents of the state, which shall be conditioned for the faithful performance of the duties of such 
secretary and treasurer, and shall be approved by the governor and filed in the office of the secre- 
tary of state. 
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21-3-6 CERTAIN STATE POST-SECONDARY SCHOOLS 21-3-7 


_ History: Laws 1893, ch. 19, §.4; C.L. 1897, § 3653; | ANNOTATIONS 

Code 1915, § 4976; C.S, 1929, § 120-1906; 1941 C . 

§ 55-2105; 1953 Comp,, § 73.225, : ’ roan Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
Bracketed material. — The bracketed material was Am. Jur. 2d Public Officers and Employees §§ 487, 488. 

inserted by the compiler and is not part of the law. Malfeasance in office, public officer's bond as subject to 


forfeiture for, 4 A.L.R.2d 1348. 
14A C.J.S. Colleges and Universities § 16, 


21-3-6. [Meeting of boards of regents; quorum.] 


Each of said boards of regents shall hold at least four meetings during each year at their re- 
spective normal schools [universities] for the purpose of discharging their duties, the time of such 
meetings to be fixed by such board, and the president of such board may call special meetings 
thereof when in his judgment the business of’such schools demands the same. Three members ef 
such boards shall constitute a quorum for the transaction of business. ' 


History: Laws 1898, ch: 19, § 5; C.L. 1897, § 3654; Mexico normal school to the New Mexico western college, 


Code 1915, § 4977; C.S. 1929, § 120-1907; 1941. Comp.,)... which: was again changed by constitutional amendment 
§ 55-2106; 1953 Comp., § 73-22-6. __. of November 3, 1964, to western New Mexico university. 
Bracketed material. — The bracketed material was See 21-3-3 NMSA 1978. That constitutional provision 
inserted by the compiler and is not part of the law. also changed the name of New Mexico normal university 
N.M. Const., art. XII, § 11, as repealed and reenacted to New Mexico highlands university. See 21-8-2 NMSA 


on, November 8, 1960, changed. the name of.the New 1978. 


21-3-7. [Powers of boards of regents; employment of superintendent ; 
or principal and teachers; courses of study; admission; 
nonresident tuition.] 


Said boards of regents shall have full and complete power and control over their respective nor- 
mal schools [universities]. Each board shall employ a superintendent or principal for such school 
who shall have the supervision and control of the school under such rules and regulations as may 
be provided by such board. Such board shall determine and provide as to what branches of learn- 
ing shall be taught in such school and the classification and order of the same, and shall also direct 
the number of teachers that shall be employed, and shall determine the compensation to be paid to 
the superintendent and teachers. Such board shall also prescribe upon what terms and conditions 
pupils shall be admitted to such school, but no pupils shall be admitted who are not residents of 
this state, except on payment of a tuition fee to be prescribed by the board of regents for each term. 


History: Laws 1898, ch. 19, § 6;'C.L. 1897, § 3655; breach of contract claims based on an alleged failure of 


Laws 1899, ch. 18,.§ 4; Code 1915, § 4978; C.S, 1929, an employer to follow its employment policies. Lucero v. 
§ 120-1 908; 1941 Comp., § 55-2107; 1958 Comp., § 73- UNM Board of Regents, 2012-NMCA-055, 278 P.3d 1043, 
22-7, cert. denied, 2012-NMCERT-004. 
Bracketed material. — The bracketed material was Where a university manager was terminated by the 
inserted by the compiler and is not part of the law. university; the manager did not follow the grievance pro- 
N.M. Const., art. XII, § 11, as repealed and reenacted on cess contained in the university’s employee handbook by 
November 8, 1960, changed the name of the New Mexico filing a grievance; the handbook governed the manager’s 
normal school to;the New Mexico western college, which employment with the university; and the manager filed an 
was again changed by constitutional amendment of No- action in district court for breach of contract and wrongful 
vember 3, 1964, to western New Mexico university. See termination alleging that the employee,handbook created 
21-3-3 NMSA 1978. That constitutional provision also a contract and that the university breached the contract 
changed the name of New Mexico normal university to by failing to abide by the handbook’s policies and proce- 
New Mexico highlands university. See 21-3-2 NMSA 1978, dures governing workplace performance, disciplinary ac- 
Compiler's notes. — The last sentence, insofar as it tion,.a harassment-free workplace, employer-employee 
relates to tuition, may be superseded by 21-1-2 NMSA relations, progressive.discipline and by disciplining the 
1978. sane manager without just cause, the manager’s claims. were 
Cross refesénceal — For tuition charges, see 21- Ap 2 barred because the manager failed to exhaust the hand- 
NMSA 1978. book’s internal grievance procedures pele aed the 
breach of.contract, action based on an alleged failure of 
ANNOTATIONS : the it to follow policies in the handbook. Lucero v. 


UNM Board. of Regents, 2012-NMCA-055, 278 P.8d 10438, 


Employee must comply with internal grievance cert. denied, 2019-NMCERT.004, 


procedures, — An employee must substantially comply 
with mandatory internal grievance procedures contained 
in an employee manual or handbook before filing suit for 
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21-3-8 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-3-10 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A Validity and application of provisions governing deter- 
Am, Jur, 2d Colleges and Universities §§ 5, 11, 17, 19, 21, mination of residency for purpose of fixing fee differential 
23, 33 to 35. of out-of-state students in public college, 56. A.L.R.3d 641. 

Mandamus to compel enrollment or restoration of pupil College's power to revoke degree, 57 A.L.R.4th 1243. 
in state school or university, 39 A.L.R. 1019. 14A C.J.S. Colleges and Universities §§ 15 to 38. 


21-3-8. [Duties of board officers. | 


The president of each board shall preside at all meetings thereof and shall sign the proceedings 
of the same, and shall sign all orders directed by the board to be drawn upon the treasurer thereof 
for the payment of money. In the absence of the president at any meeting of the board, the mem- 
bers present shall elect a president pro tem. The secretary of the board shall have charge of the re- 
cords, books and papers belonging to such board, and shall keep a record of the proceedings of such 
board and shall issue and attest all orders directed by the board to be drawn upon the treasurer of 
the same for the payment of money. Such secretary, as treasurer, shall have the care and custody of 
all moneys belonging to such school, and he shall pay out the same only upon orders drawn upon 
him by direction of the board of regents and signed by the president thereof; and at each regular 
meeting of such board such treasurer shall submit to the same a statement showing a full account 
of the condition of financial affairs of such school. 


History: Laws 1898, ch. 19, § 7; C.L..1897, § 3656; Bracketed material. — The bracketed material was 
Code 1915, § 4979; C.S. 1929, § 120-1909; 1941 Comp., inserted by the compiler and is not part of the law. 
§ 55-2108; 1953 Comp., § 73-22-8. 


21-3-9. [New Mexico highlands university; school of manual training; 
kindergarten training school.] 


There are hereby established as branches or departments of said New Mexico normal university 
[New Mexico highlands university], to be carried on at Las Vegas, a school of manual training for 
the state of New Mexico, the object of which shall be to instruct pupils, and to train and qualify 
teachers to teach the use of hands and tools in the various useful arts of practical value to the 
people of the state; and also a kindergarten training school to qualify teachers of the state to use 
that system of teaching in the primary schools. 


History: Laws 1899, ch. 18, § 2; Code 1915, § 4982; of November 3, 1964, to western New Mexico university. 
C.S. 1929, § 120-1914; 1941 Comp., § 55-2111; 1958 See 21-3-3 NMSA 1978, That constitutional provision also 
Comp,, § 73-22-11. changed the name of New Mexico normal university to 

Bracketed material — The bracketed material was New Mexico highlands university. See 21-3-2 NMSA 1978. 
inserted by the compiler and is not part of the law. aa 

N.M. Const., art. XI, § 11, as repealed and reenacted ANNOTATIONS ) i 
on November 8, 1960, changed the name of the New Am. Jur, 2d, A.L.R, and C.J.S. references, —"14A 
Mexico normal school to the New Mexico western college, C.d.8, Colleges had Univertities §8 35.37.38 


which was again changed by constitutional amendment 


21-3-10. [New Mexico highlands university to be nonsectarian.] ° 


Said institution shall be forever strictly nonsectarian in its character and management, and no 
creed or system of religion shall be taught, practiced or exercised in it. 


History: Laws 1899, ch. 18, § 3; Code 1915, § 4983; ANNOTATIONS | 


C.S. 1 is : 

Oa dcatie Seana eee Comp Ae tek: 1958 Am. Jur. 2d, A.L.R. and C.J.S. references, — 16 Am. 
‘Bracketed material. — The bracketed material was Jur. 2d Constitutional Law 8§ 465, 466, 481. 

inserted by the'compiler and is not part of the law. — Sectarianism in schools, 5 A.L, R. 866, 141 A.L.R. 1144, 
Cross references. — For prohibition of religious tests 45 A.L.R.2d 742. 

and services in schools, see N.M. Const., art. XII, § 9. Validity and construction of public school regulation of 
For free public schools conducted in English, see N.M. student distribution of religious documents at school, 136 

Const., art. XXI, § 4. A.L.R, Fed. 551. 


14A CJ.S. Colleges and Universities § 7; 16A Cw.S. 
Constitutional Law §§ 518 to 521, 523. 
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21-3-11 CERTAIN STATE POST-SECONDARY SCHOOLS 21-3-13 


21-3-11. [Acquisition of land for New Mexico highlands university. | 


That the board of regents of the New Mexico normal university [New Mexico highlands univer- 
sity] is hereby given the right and authority to acquire by purchase or donation any and all land 
which may be necessary for campus and rial pa site purposes. 


History: Laws 1927, ch. 60, §- 1; C.S. 1929, § 120- Compiler's notes. — Laws 1937, ch, 95, § 1, ratified 


1911; 1941 Comp., § 55-2113; 1953 Comp., § 73-22-13. and confirmed any and all deeds, grants and conveyances 
Bracketed material. — The bracketed material was heretofore made by any city, town or village in this state to 

inserted by the compiler and is not part of the law. the state of New Mexico, conveying land or other property 
N.M. Const., art: XII, §11,.as repealed and reenacted on for the use of any institution of this state. 

November 8, 1960, changed the name of the New Mexico 

normal school to the New Mexico western college, which ANNOTATIONS 

was again changed by constitutional amendment of No- | Am. Jur. 2d. A.L.R. and .Cid.8 references: —.15A 

vember 3, 1964, to western New Mexico university. See Asp. Jue.2d Colleges and Universities §§ 32 to 35 

21-3-3 ‘NMSA 1978. That constitutional provision also 14A C. J.S. Colleges and Universities §§ 10, 11, 17. 


changed the name of New Mexico normal university to 
New Mexico highlands university. See 21-3-2 NMSA 1978. 


21-3-12. [Right of eminent domain by New Mexico highlands university 
regents unaffected.] 


That the provisions of the foregoing section [21-3-11 NMSA 1978] shall in no-way change, alter 
or amend the right given the board of regents of the New Mexico normal university [New Mexico 
highlands university] to condemn land for university purposes as is now provided by the laws of 
the state of New Mexico. 


History: Laws 1927, ch. 60, § 2; C.S. 1929, § 120- changed the name of New Mexico normal university to 
1912; 1941 Comp., § 55-2114; 1953 Comp., § 73-22-14. New apace highlands university. See 21-3-2 NMSA 1978. 
Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. ANNOTATIONS 

N.M, Const.,'art. XII, § 11, as repealed and reenacted on hm Fur od ASR. and Cosas referencés, W296 Am. 
November 8, 1960, ‘changed the name of the New Mexico Fun’ 2d miaingte Domain § 68. fe isa 
normal school to the New Mexico western college, which Right to condemn property owned or used by private 
was again changed by constitutional amendment of No- educational, charitable or religious organization, 80 


vember 8, 1964, to western New Mexico university. See AL.R.3d 833. 
21-3-3 NMSA 1978. That constitutional provision also 


21-83-13. [Borrowing by New Mexico highlands university for building, 
land acquisition or bond retirement purposes. 


That for the purpose of erecting, altering, improving, furnishing and equipping any necessary 
buildings or structures at the New Mexico normal university [New Mexico highlands university], 
or acquiring any necessary land for the use of said. institution, or for retiring the whole or any part 
of any series bonds, previously issued by said institution under the provisions of law or for any or 
all of such purposes, the board of regents or directors of the New Mexico normal university [New 
Mexico highlands university] is hereby authorized to borrow money for such purposes in confor- 
mity with the terms of this act [21-3-13 through 21-3-28 NMSA 1978]. 


History: Laws 1941, ch, 208, § I: 1941 Comp. § 55. Cross references. — ~ For authority of state treasurer 
2115; 1953 Comp., § 713-22. 15. — to purchase bonds, see 6-13-6 NMSA 1978. 
Bracketed material. — The bracketed material was * For ea app neenit tts sale of bonds, see 6-13-6 
inserted by the compiler and is not part. of the law. . NMSA 1978, ; 
N.M. Const., art. XII, § 11, as repealed and reenacted on 
November 8, 1960, changed the name of the New Mexico ANNOTATIONS 
normal school to the New Mexico western college, which Am.’ Jur. 2d, A.L.R. and C.d.S. references. — 15A 
was again changed by constitutional amendment of No- Am. Jur 2d Colleges and Universities § 35. . 
vember 3, 1964, to western New’ Mexico university. See 14A C38. Colleges and Universities 817. 


21-3-3 NMSA 1978, That constitutional provision also 
changed the name of New Mexico normal university to 
New Mexico highlands university, See 21-3-2 NMSA 1978. 
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21-3-14 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-3-16 


21-3-14. [Resolution of New Mexico highlands university regents.] 


That whenever the said board of regents of the New Mexico normal university [New Mexico high- 
lands university], by the affirmative vote ofa majority of its members, duly entered in the minutes 
of said board, shall by resolution determine that it is necessary to erect, alter, improve, furnish or 
equip any building or buildings, structure or structures at said university, or acquire any land for use 
thereof, or to retire the whole or any part of any series of bonds previously issued in conformity with 
law or for any or all of said purposes, said board is hereby empowered and authorized to issue and 
sell, subject to the terms of this act [21-3-13, 21-3-14, 21-3-16 through 21-3-28 NMSA 1978], building 
and improvement bonds of said New Mence normal university [New Mexico highlands university]. 


History: Laws 1941, ch. 208, § 2; 1941 Comp., § 55- 21-3-3 NMSA 1978. That, constitutional provision also 
2116; 1953 Comp., § 73-22-16. changed the name of New. Mexico normal university to 
Bracketed material. — The bracketed material was New Mexico highlands university. See 21-3-2 NMSA 1978, 


inserted by the compiler and is not part of the law. 


N.M. Const., art. XII, § 11, as repealed and reenacted on ANNOTATIONS 
November 8, 1960, changed the name of the New Mexico Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
normal school to the New Mexico western college, which Jur, 2d Public Securities and Obligations § 120. 
was again changed by constitutional amendment of No- 14A C.J.S, Colleges and Universities §§ 4, 10. 


vember 3, 1964, to western New Mexico university. See 


21-3-15. Bonds; form; conditions. 


Bonds issued pursuant to Chapter 21, Article 3 NMSA 1978 shall be in such form and denomi- 
nations as the board determines, due and payable not later than fifty years from date of issue. 
The bonds shall be payable in consecutive order commencing not later than two years from date 
of issue. 

History: 1978 Comp., § 21-3-15, enacted by Laws ANNOTATIONS 


1983, ch. 265, § 37. ’ 


2. Jur, 2d Public Securities and Obligations §§ 195, 196, 202, 
: gh ee former 21-3-15 NMSA 1978 and enacted a 205, 399 to 453. 
Power and discretion of officer or board authorized to is- 
sue bonds of governmental units as regards terms or con- 
ditions to be included therein, 119 A.L.R. 190. 
47 C.J.S, Interest and Usury; Consumer Credit § 18. 


21-3-16. [Sale of New Mexico highlands university bonds; purchase by 
state treasurer; acceptance by public officials. ] 


That said bonds may be sold at public or private sale, in the discretion of the board of regents, 
provided, however, that no sale shall be made for less than the par value of the bonds, plus accrued 
interest from the last preceding interest date to the date of delivery of said bonds. Before delivery of 
the bonds to the purchaser all matured interest coupons shall be detached and cancelled. The state 
treasurer may, with the approval of the state board of finance and other officials whose approval may 
be required by law for the investment of public funds, purchase such bonds at par and accrued interest 
to date of delivery of such investment. Such bonds shall be accepted at their par value by all public of- 
ficials in this state as security for the repayment of all deposits of public monies of this state, or of any 
county, municipality or public institution thereof, and as security for the faithful performance of any 
obligations or duty to guarantee the performance of which such officials are now- ss timnore by law to 
accept a deposit of the bonds of this state or of the United States of America. 


History: Laws 1941, ch. 208, § 4; 1941 Comp.,, § 55- . ANNOTATIONS 
2118; 1953 Comp., § 73-22-18. ia 

Bracketed material. — The bracketed material was Am. Jur, 2d, A.L.R. and C.J,S, references, — 64 Am. 
inserted by the compiler and is not part of the law. Jur, 2d Public Securities and Obligations §§ 120, 228, 229, 


240, 452, 453, 488. 
Sale of municipal or other public bonds at less than par 
or face value, 91 A.L.R. 7, 162 A.L.R. 396. 
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21-3-17. [Disposition of proceeds of New Mexico highlands university 
bonds; building and improvement fund; interest and 
retirement fund; disbursement; sale expenses.] 


That the proceeds from the sale of said bonds shall be paid to the secretary and treasurer of the 
board of regents issuing same, and shall by such secretary and treasurer be placed in a separate 
fund to be known as "building and improvement fund" to be used and paid out only for the specific 
purposes in this act [21-3-13, 21-3-14, 21-3-16 through 21-3-28 NMSA 1978] enumerated upon 
order of the board, or checks signed by the president of the board of regents and by the secretary 
and treasurer thereof, except such portion thereof as may have been received on account of ac- 
crued interest on said bonds to date of delivery, which amount shall be placed in the "interest and 
retirement fund" for the liquidation of said bonds as hereinafter provided, The cost of preparing, 
advertising and selling said bonds, including any necessary expense for legal services thereon, 
shall be paid out of the proceeds of the sale of said bonds. : 


History: Laws 1941, ch. 208, § 5; 1941 Comp., § 55- ANNOTATIONS 
2119; 1953 Comp., § 73-22-19. : 

Bracketed material. — The bracketed material was Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
inserted by the compiler and is not part of the law. Am. Jur. 2d Colleges and Universities § 33. 


14A C.J.S, Colleges and Universities § 14. 


21-3-18. [Creation of interest and retirement fund by New Mexico 
highlands university regents; deposits. ] 


That the board of regents issuing said bonds, shall, at the time of issuing said bonds, establish 
for the payment of the principal and interest thereof a fund‘to be known as “interest and retire- 
ment fund" into which fund said board shall immediately place a sum not less than the amount 
necessary to pay the interest and maturing principal of said bonds for the ensuing twelve months, 
and annually thereafter shall continue to place in said fund a sufficient amount to pay principal 
and anEe eo Peas : in the succeeding twelve months. 


fait Laws 1941, ch. 208, § 6; 1941 Comp., § 55- ; ANNOTATIONS 
2120; 1953 Comp. § 73-22-20. 
Bracketed feterial. EG n Hrachetad Cantarial’ was Am. Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. 


inserted by the compiler and is not part of the law. Jur. 2d Public Securities and Obligations § 266. 


21-3-19. [Protection of interest and retirement fund of New Mexico 
highlands university. | 


That for the faithful and prompt payment of all interest and principal of said bonds as and when 
the same shall mature according to the tenor thereof, the issue thereof shall constitute an irre- 
vocable pledge by said board of so much of each year's income from the permanent funds of such 
New Mexico normal university [New Mexico highlands university], so issuing bonds hereunder, in 
the hands of the treasurer, as shall be needed to provide the "interest and retirement fund" herein 
mentioned, for the ensuing year, and at all times fully and faithfully to keep the same in not less 
than the amount necessary to pay the interest and principal maturing as aforesaid; and in addi- 
tion thereto the issue of said bonds shall constitute an irrevocable pledge by said board of so much 
of each year's income from the income and current fund derived from the lease of such of said insti- 
tution's lands as remain unsold, as may be necessary to fully protect the "interest and retirement 
fund" for the ensuing year, and keep the same at all times in proper amount as herein provided. 


History: Laws 1941, ch. 208, § 7; 1941 Comp., § 55- N.M. Const., art. XII, § 11, as repealed and reenacted 

2121; 1953 Comp., § 73-22-21. on November 8, 1960, changed the name of the New 

Bracketed material. — The bracketed material was Mexico normal school to the New Mexico western college, 

inserted by the compiler and is not partofthelaw.  . which was again changed by constitutional amendment 
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ANNOTATIONS 


are Jur, 2d; A.L.R. and C.J.S, references. — 64 Am. 
os 2d Aad Se RT? and Obligations § 199. 


of November 3, 1964, to western New Mexico university. 
See 21-38-38 NMSA 1978. That constitutional provision also 
changed the name of New Mexico normal university to 
New Mexico highlands university. See 21-3-2 NMSA 1978, 


21-3-20. [Income of permanent land funds of New Mexico highlands 
university pledged.] 


That from and after the passage and approval of this act [21-3-13, 21-3-14, 21-3-16 through 
21-3-28 NMSA 1978], all permanent funds thereafter derived from the sale or disposition of the 
lands held in trust for New Mexico normal university [New Mexico highlands university] shall be 
invested in the same manner as other permanent funds of the state of New Mexico are authorized 
to be invested, the income from which shall likewise form a part of the pledged income for the pay- 
ment of iota and interest of bonds issued by the board of regents of the New Mexico normal 


university [New Mexico highlands university] under the provisions of this act. 


History: Laws 1941, ch. 208, § 8; 1941 Comp,, § 55- 
2122; 1953 Comp.,, § 73-22-22, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

N.M. Const., art. XII, § 11, as repealed and reenacted on 
November 8, 1960, changed the name of the New Mexico 
normal school to the New Mexico western college, which 
was again changed by constitutional amendment of No- 
vember 3, 1964, to western New Mexico university, See 


21-3-3 NMSA 1978. That constitutional provision also 
changed the name of New Mexico normal university to 
New Mexico highlands university. See 21-3-2 NMSA 1978. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur, 2d Colleges and Universities § 35. 
14A C.J.S. Colleges and Universities § 14. 


21-3-21. [Interest payments for New Mexico highlands university. 


bonds. | 


That.it shall be the duty of the secretary and treasurer of the board of regents of the New Mexico 
normal university [New Mexico highlands university], where, bonds have been issued hereunder, 
to forward to the bank at which said bonds are payable, prior to the date on which any coupons or 
any principal amount of any of said bonds shall mature, out of the "interest and retirement fund," 
a sufficient sum of money to meet said coupons and maturing bonds as the same become’due, plus 


any service charge which said bank shall be entitled to receive for its services. 


History: Laws 1941, ch. 208, § 9; 1941 Comp., § 55- 
2123; 1953 Comp.,'§ 73-22-23. / 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

N.M. Const., art. XII, § 11, as repealed and reenacted on 
November 8, 1960, changed the name of the New Mexico 
normal school to the New Mexico western college, which 
was again changed by constitutional amendment of No- 


21-3-3 NMSA 1978. That constitutional provision also 
changed the name of New Mexico normal university to 
New Mexico highlands university. See 21-3-2 NMSA 1978. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations §§ 197, 198. 
11 C.J.S. Bonds § 59 et seq, 


vember 3, 1964, to western New Mexico university, See 


21-3-22, [Payments to New Mexico highlands university interest and . 
retirement fund by state treasurer. |] 


That it is hereby made the duty of the state treasurer of the state of New Mexico, upon receiv- 
ing written notice from the secretary and treasurer of the board of regents of the New Mexico 
normal university [New Mexico highlands university] that such board has issued bonds as herein 
provided, forthwith to forward and pay over to the secretary and treasurer of such board out of the 
income from the permanent funds of such institution, a sum sufficient to make and establish the 
interest and retirement fund, as herein provided, and annually thereafter to pay over a sufficient 
amount for said purpose, to the end that said interest and retirement fund shall at all times be 
kept in the proper amount. In the event there should not be sufficient undistributed income from 
permanent funds of such institution, then said state treasurer shall use so much of the income and 
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21-3-23 


CERTAIN STATE POST-SECONDARY SCHOOLS » 


21-38-25 


current fund of such institution in his hands as shall be necessary to establish and at all times 


maintain said interest and retirement fund. 


History: Laws 1941, ch. 208, § 10; 1941 Comp,, § 55- 
2124; 1953 Comp., § 73-22-24. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

N.M. Const., art. XII, § 11, as repealed and reenacted on 
November 8, 1960, changed the name of the New Mexico 


norma! school to the New Mexico western college, which 
was again changed by constitutional amendment of No- 
vember 3, 1964, to western New Mexico university. See 
21-3-3 NMSA 1978. That constitutional provision also 
changed the name of New Mexico normal university to 
New Mexico highlands university. See 21-3-2 NMSA 1978. 


21-3-23, [Series of New Mexico highlands UBINET SHY: bonds; 
restrictions. | 


That in the event the board of regents of the New Mexico normal university [New Mexico highlands 
university] should find it advisable to issue bonds. under this act, [21-3-18, 21-83-14, 21-3-16 through 
21-3-28 NMSA 1978] in more than one series, or at different times, for any or all of the purposes afore- 
said, then each series of said bonds shall be designated by the letter "A,""B" or in some other designa- 
tion, to the end that each series shall be kept separate, and all of the requirements of this act shall ap- 
ply to and be faithfully followed, done and carried out as to each of said series; provided, however, that 
the board of regents of the New Mexico normal university [New Mexico highlands university] shall 
have no power to issue bonds hereunder, the aggregate interest and principal requirements for which, 
for any year, together with the aggregate principal and interest requirements for all outstanding 
bonds of such board for such year, shall exceed the amount of the income from the permanent funds 
and from the aforesaid income and current fund of said New Mexico normal university [New Mexico 
highlands university], received by the state treasurer for the fiscal year next preceding the fiscal year 
in. which any bonds.of such New. Mexico normal university [New Mexico highlands university] are 
authorized to be issued by resolution. of the board of regents. 


History: Laws 1941, ch. 208, § 11; 1941 Comp., § 55- 
2125; 1953. Comp., § 73-22-25. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

N.M. Const., art. XII, § 11, as repealed and reenacted on 
November 8, 1960, changed the name of the New Mexico 
normal school to the New Mexico western college, which 
was again changed by constitutional amendment of No- 
vember 3, 1964, to western New Mexico university. See 


21-3-3 NMSA 1978. That constitutional. provision also 
changed the name of New Mexico normal university to 
New Mexico highlands university. See 21-3-2 NMSA 1978. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur, 2d Colleges and Universities § 35, 
14A C.J.S. Colleges and Universities § 14. 


21-3-24, [Tax exemption of New Mexico highlands university bonds. | 


That bonds issued under the provisions of this act [21-3-13, 21-3-14, 21-3-16 through 21-3-28 
NMSA ‘$1978], and the income thereupon being for the sole purposes specified in Section’ 1 [21-3- 
13 NMSA 1978] hereof, shall forever be and remain free and aoe from taxation by the state of 


New Mexico or sath subdivision thereof. 


History: Laws 1941, ch. 208, § 12; 1941 pte »y 8 55- 


Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. 
ANNOTATIONS 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 71 Am. 


Constitutional enumeration of subjects of tax exemp- 
tion as affecting power of legislature to free government 
securities or property from taxation, 9 A.L.R. 436. 

84 C.J.S. Taxation § 260. 


Jur. 2d State and Local Taxation §§ 495, 526. 


21-3-25. [Restrictions.on use of New Mexico highlands university bond 
proceeds. | 


That none of the funds derived from the sale of bonds issued under the provisions of this act [21- 
3-13, 21-83-14, 21-3-16 through 21-3-28 NMSA 1978], except so much thereof as shall be necessary 
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to defray the costs of the issuance thereof and the accrued interest from the date thereof to the 
time of delivery, shall ever be used or expended for any purpose other than those for which author- 
ity to issue the same by this act is given. . 


History: Laws 1941, ch. 208, § 18; 1941 Comp., § 55- ANNOTATIONS 


2127; 1953 Comp., § 73-22-27. 
reat Woes : Am, Jur, 2d, A.L.R. and C.J.S. references. — 15A 
Bracketed material. The bracketed material was Fee pen: Colle fed and’ Universities §:35. 


inserted by the compiler and is not part of the law. 14A CaS, Colleges and Universities § 14. 


21-3-26. [State board of finance approval of New Mexico highlands — 
university bonds. |] 


That no bonds shall'be finally issued and sold under the provisions of this act [21-3-13, 21-3-14, 
21-3-16 through 21-3-28 NMSA 1978] until the approval of such issue shall have been Hail by the 
majority vote of the state fey of finance in a regular or called meeting. 


History: Laws 1941, ch. 208, § 14; 1941 Comp., § 55- Bracketed material, — The bracketed material was 
2128; 1953 Comp., § 73-22-28, . inserted by the compiler and is not part of the law. 


21-3-27. [Lien of New Mexico highlands university bonds.] 


All bonds of the same issue under this act [21-3-13, 21-3-14, 21-3-16 through 21-3-28 NMSA 
1978] shall have a prior and paramount lien upon the income from the permanent funds and upon 
the income and current fund of the institution by which said bonds were issued, under and ahead 
of all bonds of any series secured by a pledge of said income, and said fund which may be subse- 
quently authorized and over and ahead of all other claims or obligations of any nature against 
said income and said fund subsequently arising or subsequently incurred. All bonds of the [same] 
payment series issued under this act shall be equally and ratably secured without priority by rea- 
son of number, date of bonds, sale, execution or delivery, by a lien on said income and said fund in 
accordance with this act. 


History: Laws 1941, ch. 208, § 15; 1941 Comp., § 55- ANNOTATIONS 
2129; 1953 Comp., § 73-22-29. 

Bracketed matérial. —'The bracketed niaterial Was Am. Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
inserted by the compiler and is not a part of the law. Jur, 2d Liens and Encumbrances § 5. 


53 C.J.S. Liens §8 4 to 17. 


21-3-28. [Refunding bonds issued by New Mexico highlands university. ] 


That where bonds heretofore issued by, New Mexico normal university [New Mexico highlands 
university] are held by the state treasurer:and which were purchased with the permanent funds of 
such institution and held for its account, and which by their terms are not now subject to call for 
the retirement or refunding, the board of regents of New Mexico normal university [New Mexico 
highlands university], with the approval of the state finance board, may refund such bonds under 
the provisions of this act [21-3-13, 21-3-14, 21-3-16 through 21-3-28 NMSA 1978] by the issuance 
of refunding bonds for such time and at a rate of interest not exceeding the interest provided in the 
original issue as may be determined by such board of regents. 


History: Laws 1941, ch. 208, § 16; 1941 Comp., § 55- of November 3, 1964, to western New Mexico university, 
2130; 1953 Comp., § 73-22-30. See 21-3-3 NMSA 1978. That constitutional provision also 
Bracketed material. — The bracketed material was changed the name of New Mexico normal university to 
inserted by the compiler and is not part of the law. New Mexico highlands university. See 21-3-2 NMSA 1978. 
N.M. Const., art, XII, §-11,.as repealed and reenacted é 
on November 8, 1960, changed the name of the New ANNOTATIONS 
Mexico normal school to the New Mexico western college, Am. Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. 
which was again changed by constitutional amendment Jur. 2d Public Securities and Obligations §§ 261 to 269. 
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21-3-29 CERTAIN STATE POST-SECONDARY SCHOOLS 21-3-31 


21-3-29. [Eastern New Mexico university; establishment. ] 


Pursuant to Section 12 of Article XII of the constitution of New Mexico, there is hereby created, 
located and established at Portales, Roosevelt county, New Mexico, the institution of learning to 
be known as the eastern New Mexico normal school [eastern New Mexico university]; said normal 
school shall be entitled to all of the benefits accruing from the provision of the constitution afore- 
said, and shall be the normal school which the legislature is required to locate and establish in one 
of the following counties: Union, Quay, Curry, Roosevelt, Chaves or Eddy. 


History: Laws 1927, ch. 9, § 1; C.S, 1929, § 120-1903; 
1941 Comp., § 55-2134; 1953 Comp., § 73-22-35, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

N.M. Const., art. XII, § 11, as repealed and reenacted on 
November 8, 1960, changed the name of the New Mexico 
normal school to the New Mexico western college, which 
was again changed by constitutional amendment of No- 
vember 3, 1964, to western New Mexico university. See 


21-3-3 NMSA 1978. That constitutional provision also 
changed the name of New Mexico normal university to 
New Mexico highlands university. See 21-3-2 NMSA 1978, 

Cross references. — For tuition.of nonresident stu- 
dents, see 21-1-2 NMSA 1978. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 14A 
C.J.S. Colleges and Universities §§ 35,37, 38. 


21-3-30. [Board of regents of eastern New Mexico university; 
appointment, qualifications and terms of members; powers.] 


The governor is hereby authorized and empowered to appoint a board of regents for the eastern New 
Mexico normal school [eastern New Mexico university] at Portales, New Mexico, by and with the advice 
and consent of the senate, consisting of five members, no more than three of whom shall be of the same 
political party, at the time of their appointment, and not more than three of whom shall be appointed 
for a longer term than two years, and the remainder for four years, after which such appointments 
shall be for four years; and provided that should the senate not be in session when such appointment 
is made, such appointees shall hold their office until the convening of the senate; and if confirmed for 
the period of their appointment. Such board shall have the general powers now conferred on boards of 
regents of the other normal schools of this state; including the power to acquire by donations, the title 
to the necessary lands for building site and campus, and the acceptance of such other donations as may 


be available; and provided further, that such board can incur no indebtedness whatever. 


‘ History: Laws 1927, ch. 79, § 1;'C.S. 1929, § 120- 
1904; 1941 Comp., § 55-2135; 1953 Comp., § 73-22-36. © 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
_ N.M. Const., art. XII, § 11, as repealed and reenacted on 
November 8, 1960, changed the name of the New Mexico 
normal school ‘to the New Mexico western college, which 
was again changed by constitutional amendment of No- 
vember 3, 1964, to western New Mexico university, See 
21-3-3 NMSA 1978. That’ constitutional ‘provision also 
changed the name of New Mexico normal university to 
New Mexico highlands university. See 21-3-2 NMSA 1978. 


Cross references, — For election of officers, see 21-3-5: 


NMSA 1978. 
ANNOTATIONS 


Scope of powers concerning contracts, — Eastern 
New Mexico university, through its regents, has authority 
to contract and be contracted with and where the issue 
simply involves the law of contracts the public or private 
character of the university is not the controlling factor. 


Hillis v. Meister, 1971-NMCA-034, 82 N.M. 474, 488 P.2d 
1314, 

Effect of university handbook on powers of re- 
gents. — Where the undisputed evidence shows a course 
of conduct that made the university handbook a part of 
plaintiffs contract as the handbook was treated as con- 
trolling the relationship between the university admin- 
istration and its faculty, then a failure of the university 
administration to follow these procedures constituted 
a breach of contract by the university. Hillis v. Meister, 
1971-NMCA-034, 82 N.M. 474, 483 P.2d 1314. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur. 2d Colleges and Universities §§ 3, 5, 7, 11, 35, 39; 
68 Am. Jur, 2d Schools § 30. 

Constitutionality of statute requiring, or limiting, se- 
lection or appointment of public ‘officers or agents from 
members of a political party or parties, 140 A, L.R. 471, 
170 A.L.R. 198. ~ 

14A C.J.S. Colleges and Universities §§ 14, 15 to 17; 29 
C.J.S. Election § 1(7); 67 C.uJ.S. Officers and Public Em- 
ployees §§ 36; 40 to 43, 66, 69." 


21-3-31, [Use of name "eastern New Mexico university" authorized; 


exceptions. | 


For all purposes excepting suits, state lands, funds and appropriations the name "eastern New 
Mexico university" is hereby authorized for use in lieu of the name eastern New Mexico normal school. 


519 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


21-4-1 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-4-2 


History: 1953 Comp., § 73-22-37, enacted by Laws _.,. 21-3-3 NMSA, 1978. That constitutional provision also 
1955, ch. 38, § 1. ' changed the name-of New Mexico normal university to 

Bracketed material. — The bracketed material was _New Mexico highlands university. See 21-3-2 NMSA 1978. 
inserted by the compiler and is not part of the law. 

N.M. Const, art. XII, § 11, as repealed and reenacted on ' j ANNOTATIONS 
November 8, 1960, changed the name of the New Mexico Am; Jur, 2d, ALL.R. and C.J.S. references. — 14A 
normal school to the New Mexico western college, which C.J.8. Colleges and Universities § 9. 


was again changed by constitutional amendment of No- 
vember 3, 1964, to western New Mexico university. See 


# ARTICLE 4 | 
Northern New Mexico State School. 


Sec. Sec. 
21-4-1. Management and control of northern New Mex- 21-4-3. Northern New Mexico college; purpose of instruc- 
ico college, _ tion; academic courses; boarding of stu- 
21-4-2. Use of name "northern New Mexico college" for dents. 
common convenience. 21-4-4. Establishment of a solar energy research park 


and academy. 


@ 


21-4-1. Management and control of northern New Mexico college. 


The management and control of the northern New Mexico state school at El Rito, also known as 
northern New Mexico college, and the appointment, qualification, powers and duties of its board of 
regents shall be the same as provided in Article 12, Section 13 of the constitution of New Mexico 
for the other state educational institutions mentioned:in Article 12, Section 11:of the constitution 
of New Mexico. 


History: Laws 1909, ch, 97, § 2; Code 1915, § 4986; filing a grievance; the handbook governed the manager’s 


C.S. 1929,:§ 120-1918; 1941 Comp., § 55-2132; 1953 employment with the university; and the manager filed an 
Comp., § 73-22-32; Laws 1955, ch. 115, § 1; 2005, ch, action in district court for breach of contract and wrongful 
304, § 1; 2005, ch. 308, § 1. termination alleging that the employee handbook created 
The '2005 amendment, effective June 17, 2005, a contract and that the university breached the contract 
changed "Spanish American school" to "northern New by failing to abide by the handbook’s policies and proce- 
Mexico state school" and provided that the school is also dures governing workplace performance, disciplinary ac- 
known as northern New Mexico college. tion, a harassment-free workplace, employer-employee 
Laws 2005, ch. 304, § 1 and Laws 20085, ch. 308, § 1, both relations, progressive discipline and by disciplining the 
effective June 17, 2005, enacted identical amendments to manager without just cause, the manager’s claims were 
this section. The section was set out as amended by Laws barred because the manager failed to exhaust the hand- 
2005, ch. 308, § 1, See 12-1-8 NMSA 1978. book’s internal grievance procedures before filing the 
breach of contract action based on an alleged failure of 
ANNOTATIONS the university to follow policies in the handbook. Lucero v, 
Laid ; ; UNM Board of Regents, 2012-NMCA-055, 278 P.3d 1043, 

Employee must comply with internal grievance cert. denied, 2012-NMCERT-004. 
procedures. — An employee must substantially comply Aid Tan 2d. AUéR. and GaliSy-references: 215A 
with mandatory internal grievance procedures contained Amaduni2a Colldges and Universities §§ 3, 5, 7, 11, 35, 39; 


in an employee manual or handbook before filing suit for 
breach of contract claims based onan alleged failure of 
an employer to follow its employment policies. Lucero v. 
UNM Board of Regents, 2012-NMCA-055, 278 P.3d 1043, 


68 Am. Jur. 2d Schools § 30. 

Constitutionality of statute requiring, or limiting, se- 
lection or appointment of public officers or agents from 
members of a political party or parties, 140 A.L.R. 471, 


cert. denied, 2012-NMCERT-004. 170 A.L.R. 198. 

Where a university manager was terminated by the 14A C.J.S. Colleges and Universities §§ 14, 15 to 17; 29 
university, the manager did not follow the grievance pro- C.J.S. Election § 101; 67 C.J.S. Officers and Public Em- 
cess contained in the UaverLLY employee handbook by ployees §§ 36, 40 to 43, 66, 69. 


21-4-2. Use of name "northern New Mexico college" for common 
convenience. 


Except for financial transactions, the use of the name northern New Mexico college is hereby 
permitted in lieu of northern New Mexico state school, for common convenience, 
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21-4-3 NORTHERN NEW MEXICO STATE SCHOOL 21-4-4 


History: 1941 Comp., § 55-2132a, enacted by Laws ANNOTATIONS 
1947, ch. 97, § 1; 1953 Comp., § 73-22-33; Laws 1955, 
ah: 115, § 2; 2005, ch. 304, § 3; 2005, clk 308, § 2. ’ Effect of failure to fund branch campus. — The 
The 2005 amendment, effective June 17, 2005, failure to fund a branch campus does not put either the 
changed "state school" to "college" and changed "the Span- university of New Mexico or the branch campus out of 
tal kinériean’achool at El Rito" to “northern New.Mexies business nor does it constitute an invalid intrusion of the 
diate tehook legislature into another branch of government. 1980 Op. 
Laws 2005, ch. 304, § 2 and Laws 2005, ch. 308, § 2, both Att'y Gen. No, 80-3. 
effective June 17, 2005, enacted identical amendments to Am. Jur. 2d, A.L.R. and C.J.S. references, — 14A 
this section. The section was set out as amended by Laws C.J.S. Colleges and Universities § 9; 78 C.J.S. Schools and 
2005, ch. 308, § 2. See 12-1-8 NMSA 1978. School Districts §§ 387, 388. 


21-4-3. Northern New Mexico college; purpose of instruction; academic 
courses; boarding of students. 


A. The courses of instruction at northern New Mexico college shall: 

(1) meet the needs of young people of New Mexico who cannot be served adequately by the 
local public schools in their home communities; 

(2) prepare technical and trade students for occupations and vocations that are useful and 
necessary in the economy of New Mexico; and | 

(3) provide academic, technical and vocational instruction beyond the high school level 
and accredited college level academic instruction. 

B. The board of regents of northern New Mexico college may provide Se for the boarding 
of resident students. 

C. “Nothing in this section shall preclude the university of New Mexico from Sntiiuins to 
provide upper college level and graduate courses in any areas in which such courses were being 
offered prior to January 1, 1977. 

D. The board of regents of northern New Mexico college may develop, implement and seek ac- 
creditation for a baccalaureate degree program in teacher education. 


History: Laws 1909, ch. 97, § 3; Code 1915, § 4987; Mexico state school shall engage in a partnership with 
C.S. 1929, § 120-1919; 1941 Comp., § 55-2133; 1953 New Mexico highlands university, 
Comp., § 73-22-34; Laws 1955, ch. 115, § 3; 1961, ch. Laws 2005, ch. 304, § 3 and Laws 2005, ch. 308, § 3, both 
117, § 1; 1963, ch. 77, § 1; 1977, ch. 203, § 1; 2004, ch. 84, effective June 17,2005, enacted identical amendments to 
§ 1; 2005, ch. 304, § 1; 2005, ch. 308, § 1. this section. The section was set out as amended by Laws 
The 2005 amendment, effective June 17, 2005, - 2005, ch. 308, § 2. See 12-1-8 NMSA 1978. 
changed "northern New Mexico state school at El Rito" The 2004 amendments, effective May 19, 2004, added 
to "northern New Mexico college" in Subsection A; deleted Subsection D. 


the former provision in Subsection A(8), which provided 
that in the event the university of New Mexico northern 
branch is dissolved, the college shall provide accredited 
college level instruction at those areas presently served 


ANNOTATIONS 


Law reviews. — For comment, "Education and the 
Spanish-Speaking - An Attorney General's Opinion on Ar- 


by the University of New Mexico northern branch and by ticle XII, Section 8 of the New Mexico Constitution," see 3 
the northern New Mexico state school; deleted the former N.MLL. Rev. 364 (1973). 

provision of Subsection D, which provided that’ the board Am. Jur. 2d, A.L.R. and Cw.S. references. — 15A 
of regents is authorized to develop a degree program in Am, Jur, 2d Colleges and Universities §§ 28, 35; 68 Am, 
teacher education for the Espanola campus; and deleted Jur, 2d Schools §§ 219, 220, 298 to 302: 

the former provisions of Subsection D(1):and (2), which Extent of legislative power with respect to attendance 


provided that the program for teacher education at the and curriculum, 39:A.L.R. 477, 53 A.L.R. 832. 
Espanola campus shall be authorized when the board of Power of legislature to impose noneducational function 


regents certifies that the program has been developed upon state educational institution ‘or instructors therein, 
and is ready for implementation and is ready to receive 67 A.L.R. 1032. 


the accreditation review team and that the northern New 14A C.J.S, Colleges and Universities §§ 4, 10, 17, 29; 
. 78A C.J.8. Schools and School Districts § 782 et'seq., 815. 


21-4-4, Establishment of a solar energy research park and academy. 


A. There is established at northern New Mexico state school a "solar energy research park and 
academy" to conduct applied research on solar energy storage devices, on photovoltaic technology, 
on solar thermal and concentrated solar technologies and on other alternative renewable energy 
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21-5-1 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-5-1 


sources. Northern New Mexico state school shall collaborate with Los Alamos national laboratory 
to develop technology transfer applications related to solar energy, — 

B.. In addition to the research park, the academy shall provide new academic programs, includ- 
ing three levels of engineering degrees: associate of science, bachelor of science and master of sci- 
ence in mechanical engineering with a major in solar energy. 


History: Laws 2008, ch. 52, § 1. IV, § 28, was effective May 14, 2008; 90. days after the: atte 
Effective dates. — Lawe 2008, ch. 52 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. . 
ARTICLE 5 
New Mexico School for the Blind and Visually Impaired 
Sec. Sec. a, ' 
21-5-1. Purpose of school for the blind [New Mexico 21-5-13) Power of board to sell‘and retire ban 390! 
school for the blind and visually impaired]; 21-5-14. Form of bonds. 
power to acquire land. 21-5-15. Bonds; publication of notice; award to highest 
21-5-2. Management of New Mexico school for the visu- ' responsible bidder; purchase by state. 
ally handicapped [New Mexico school for 21-5-16. Permanent improvement and interest and re- 
the blind and visually impaired]; corporate tirement funds. , 
powers. 21-5-17. Interest and retirement fund established. 
21-5-3. Recompiled. ~ ~ist 21-5-18. Pledge of income for interest and retirement; 
21-5-4, Authority to use name "New Mexico school for leased land income. ' 
visually handicapped [New Mexico. school 21-5-19. Forwarding of funds for siebyneae of coupons ep 
for the blind and visually impaired]." bonds. 
21-5-5. Repealed. 21-5-20. Funds restricted to designated purposes. 
21-5-6, Transportation of children. 21-5-21. State treasurer's duty to establish interest and 
21-5-7, Superintendents of school districts required to We retirement fund, 
report blind children. 21-5-22. Authority to designate bonds in series; bonds 
21-5-8. Repealed. not to exceed income for preceding fiscal 
21-5-9 to 21-5-11. Recompiled. year. 
21-5-1 


2. Authority to borrow money; purposes. 21-5-23. Tax exemption; security for public moneys, 


, 


21-5-1. Purpose of school for the blind [New Mexico school for the blind 
and visually impaired]; power to acquire land. 


The New Mexico school for the blind [New Mexico school for the blind and ewes impaired] is 
intended and meant for the proper formal education of the blind of the state, and for the further- 
ance of such purpose to acquire land by purchase, gift or otherwise. 


History: Laws 1903, ch. 2, § 8; 1907, ch.'4, § 1; Code ANNOTATIONS 
1915, § 5105; C.S. 1929, § 130-407; 1941 Comp., § 55- 


2201; Laws 1947, ch. 183, § 1; 1953 Comp., § 73-23-1; Scope of discretion to refuse admission. — As the 


laws 1971, ch. 324,86... institute for the blind (school for the visually handicapped) 
Brackstail material, — The bracketed: material’ was is for the blind youth of the state, it is not within the dis- 
inserted by the compiler and is not part of the law. cretion of the superintendent, either with or without the 
Laws 1903, ch: 2, §3 established the New Mexico insti- approval of the board of trustees, to refuse admission to a 
tute for the blind. Laws 1947, ch. 188, § 1, amended this blind applicant. 1925-26 Op. Att'y Gen. No, 25-3868. 
section so that it referred to the New’ Mexico school for As to granting of tenure, — Teaching personnel of 
the blind. the New Mexico school for the visually handicapped were 
The repeal and reenactment on November 8, 1960, of not accorded statutory tenure rights unless they met the 
N.M. Const., art. XII, § 11, changed the name of the New qualifications of 73-12-15.1, 1953 Comp. (repealed) or un- 
Mexico institute for the blind to the New Mexico school for less these privileges were extended by policy of board of 
the visually handicapped. regents of the institution or afforded under a written con- 
An amendment to N.M. Const., art. XII, § 11, adopted tract, 1964 Op. Att'y Gen. No, 64-89, 
at a general election held November 2, 2004, changed the © Am. Jur. 2d, A.L.R. and C.J.8.. references. — When 
name of the New Mexico school for the visually handi- does change in "educational placement" occur for purposes 
capped to the New Mexico school for the blind and visu- of § 615(b)(1)(C) of the Education for All Handicapped 
ally impaired. Children Act of 1975 (20 USCS § 1415(b)(1)(C)), requiring 
Cross references, — For the White Cane Law, see 28- notice to parents prior to such change, 54 A.L.R. Fed. 570. 
7-1 through 28-7-7 NMSA 1978. 78 C.J.S. Schools and School Districts § 4 et seq. 
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21-5-2 NEW MEXICO SCHOOL FOR THE BLIND AND VISUALLY IMPAIRED 21-5-2 


21-5-2. Management of New Mexico school for the visually handicapped 
[New Mexico school for the blind And visually impaired]; 
corporate powers, 


A. The management and control of the New Mexico school for the visually handicapped [New 
Mexico school for the blind and visually impaired], the care and preservation of all property of 
which it shall become possessed, the erection and construction of all buildings necessary for its 
use and‘the disbursement and expenditure of all money appropriated by the state or that shall 
otherwise come into the school's possession shall be vested in a board of five regents, at least one of 
whom shall be visually handicapped and at least one other of whom shall be the parent of a visu- 
ally handicapped child. 

B. The regents and their successors in office shall constittite a body corporate under the name 
and style of "the board of regents of the New Mexico school for the visually handicapped [New 
Mexico school for the blind and visually impaired]". The board has the right as such of suing and 
being sued, of contracting and being contracted with, of making and using a common seal and 
altering the same at pleasure and of causing all things to be done necessary to carry out the provi- 
sions of Chapter 21, Article 5 NMSA 1978. A majority of the board shall constitute a quorum for 
the transaction of business, but a smaller number may adjourn from time to time. The officers of 
the board shall be elected in the same manner and possess the same qualifications as the officers 
of the board of regents of the university of New Mexico. 

C. The board of regents of the New Mexico school for the visually Pecdicanned [New Mexico 
school for the blind and visually impaired] shall comply with provisions of the fourteenth amend- 
ment to the United States constitution, the federal Civil. Rights of Institutionalized Persons Act 
and the Individuals with Disabilities Education Act. 


History: Laws 1908, ch. 2, § 6; Code 1915, § 5109; in an employee manual or handbook before filing suit for 
C.S. 1929, § 180-606; 1941 Comp., § 5-101; 1953 Comp., breach of contract claims based on an alleged failure of 
§ 18-3-1; recompiled as 1958 Comp., § '73-23-1.1; Laws © an employer to follow its employment policies. Lucero v. 
1968, ch. 17, § 8; 1997, ch, 232, § 1; 1999, ch. 116, $11. UNM: Board.of Regents, 2012-NMCA-055, 278 P.3d 1043, 

Bracketed material. — The bracketed material was cert. denied, 2012-NMCERT-004. 
inserted by the compiler and is not part of the law. ‘Where a university manager was terminated by the 

An amendment to N.M. Const., art. XII, § 11, adopted university; the manager did not follow the grievance 
at a general election held November 2, 2004, changed the process contained in the. university’s employee hand- 
name of the New Mexico school for the visually handi- book by filing a grievance; the handbook governed the 
capped to the New Mexico school for the blind and visu- manager’s employment with the university; and the 
ally impaired, manager filed an action in district court for breach of 

Cross references, — For the federal Civil Rights of contract and wrongful termination alleging that the 
Institutionalized Persons Act, see 42 USC § 1997 et seq. employee handbook createda contract, and that the 

For the Individuals with Disabilities Education Act, see university breached the contract by failing to abide ‘by 
20 USCS § 1400 et seq. : the handbook’s policies and procedures governing work- 

The 1999 amendment, effective June 18, 1999, added place performance, disciplinary action, a harassment- 
Subsection C, free workplace, employer-employee relations, progres- 

The 1997 amendment, effective June 20, 1997, substi- sive discipline and by disciplining the manager without 
tuted "New Mexico school for the visually handicapped" just cause, the manager’s claims were barred because 
for "state institutions" in the section heading, designated the manager failed,to exhaust the handbook’s internal 
the existing language as Subsections A and B, made minor grievance procedures before filing the breach of contract 
stylistic changes in and rewrote the last three sentences action based on an alleged failure of the university to 
of Subsection A; in Subsection B, in the first sentence, follow policies in the handbook» Lucero v. UNM Board 
inserted "The regents" at the beginning and substituted of Regents, 2012-NMCA-055, 278 P.3d 1043, cert. denied, 
"board of regents" for "trustees" near the middle, in the 2012-NMCERT-004. 
second sentence inserted "The board has" at the beginning . Am, Jur. 2d, A.L.R. and C.J.S. references, — 15A 
and substituted "Chapter 21; Article 5 NMSA 1978" for Am. Jur. 2d Colleges and Universities §§ 3, 5,7, 11, 17, 19, 
"this article’ at the end, in the fourth sentence, inserted 21, 23, 38 to 35, 39; 68A.Am. Jur. 2d Public Officers and 
"board of regents of the" near the end, and deleted the last Employees §§ 487, 488; 68 Am. Jur, 2d Schools § 30. 
two sentences in Subsection B relating to the board re- Mandamus to compel enrollment or restoration of pupil 
quiring corporate surety bonds in reasonable amounts set © —s in state school or university, 39 A.L.R. 1019. 
by the board and the governor being an ex-officio member .. Constitutionality of statute requiring, or limiting, se- 
of the board, but not having the right to vote or be eligible lection or appointment of public officers or agents from 
to office on the board. _ members of a political party or parties, 140 A.L.R. 471, 

' 170 A.L.R. 198. 
ANNOTATIONS Malfeasance in office, public officer's bond as subject to 


forfeiture for, 4 A.L.R.2d 1348, 

14A C.J.S, Colleges and Universities §§ 14 to 38; 29 
C.J.S, Elections § 1(7); 67 C.J.S, Officers and Public Em- 
ployees §§ 36, 40 to 43, 66, 69. 


Employee must comply with internal grievance 
procedures. — An employee must.substantially comply 
with mandatory internal grievance procedures contained 
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21-5-3. Recompiled. 


Recompilations. — Laws 1983, ch. 60, § 3, recompiled 


former 21-5-3 NMSA 1978 as 22-14-20 NMSA 1978, effec- 
tive June 17, 1983. 


Laws 1983, ch. 60, contained no effective date provi- 
sion, but was enacted at the session which adjourned on 
March 19, 1983. See N.M. Const., art. IV, § 23. 


21-5-4. [Authority to use name "New Mexico school for visually | 
handicapped [New Mexico school for the blind and ssavatinns 


impaired ]."] 


For administrative purposes in all matters except suits, state lands, funds and appropriations, 
the "New Mexico institute for the blind" is hereby authorized to use the name "New Mexico school 
for the visually handicapped [New Mexico school for the blind and visually impaired]." 


History: Laws 1925, ch. 13, § 1; C.S. 1929, § 130-403; 
1941 Comp., § 55-2202; Laws 1958, ch. 62, § 1; 1953 
Comp., § 73-28-2. 


Bracketed material. — The bracketed material was . 


inserted by the compiler and is not part of the law. — 


21-5-5. Repealed. 


Repeals. — Laws 1999, ch. 116, § 2 repealed 21-5-5 
NMSA 1978, as amended by Laws 1973, ch. 188, § 29, re- 
quiring parents and guardians to send blind students to 


ANNOTATIONS 


Am. Jur. 2d,.A.L.R. and C.J.S. references, — 14A 
C.J.S. Colleges and Universities 8 9, 


school, effective June 18, 1999. For provisions of former 
section, see the 1998 NMSA 1978 on NMOneSource.com, 


21-5-6. [Transportation of children. |] 


That the superintendent of such institute [New Mexico school for the blind and.visually im- 
paired], out of the appropriation made for said institute [school], shall pay for the transportation 
of such children, to and from such institution whenever the parents, guardian or person having 
control or custody of any such child shall be unable to pay for same: provided, that said. board of 
regents shall prescribe what portion of said appropriation shall be used for said transportation 


purposes. 


History: Laws 1915, ch. 33, § 2; C.S. 1929,:§ 120- 
2202; 1941 Comp., § 55-2204; 1953 Comp., § 78-23-4, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1908, ch. 2, § 3 established the New Mexico insti- 
tute for the blind. Laws 1947, ch. 183, § 1, amended this 
section so that it referred to the New Mexico school sae! 
the blind. 

The repeal and reenactment on Nhesinhas 8, 1960, of 
N.M. Const., art. XII, § 11, changed the name of the New 
Mexico institute for the blind to the New Mexico school for 
the visually handicapped. 


i 


An amendment to N.M..Const., art. XII, § 11, adopted 
at a general election held November 2, 2004, changed the 
name of the New Mexico school for the visually handi- 
capped to the New Mexico school for the blind and visu- 
ally impaired. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. 
Jur. 2d Schools §§ 240 to 251. 

Transportation of school pupils at expense of public, 63 
A.L.R. 418, 118 A.L.R. 806, 146 A.L.R. 625, 

79 C.J,S. Schools and School Districts § 475. 


21-5-7. Superintendents of school districts required to report blind 


children. 


Superintendents of all school districts in the state, on August 1 and January 1 in each year, shall 
report to the superintendent of the New Mexico institute for the blind [New Mexico school for the 
blind and visually impaired] whether or not there are blind children of legal school age within 
their respective districts; the required report shall include a complete list of all such children. 
It shall be the duty of the superintendent of the institute [school] to communicate to the parent, 
guardian or person having custody or control of each blind:child:the provisions of this act [21-5-6, 
21-5-7 NMSA 1978]. The superintendent of the institute [school] shall notify the state board of 
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21-5-8 


NEW MEXICO SCHOOL FOR THE BLIND AND VISUALLY IMPAIRED 


21-5-13 


education of the failure of any superintendent of a school district to render a report required by 


this section. 


History: Laws 1915, ch. 338, § 3; C.S. 1929, § 120- 
2203; 1941 Comp., § 55-2205; 1953 Comp., § 73-23-5; 
Laws 1959, ch. 346, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1903, ch. 2, § 3. established the New Mexico institute 
for the blind. Laws 1947, ch, 183, § 1, amended this section 
so that it referred to the New Mexico school for the blind. 

The repeal and reenactment on November 8, 1960, of 
N.M. Const., art. XII, § 11, changed the name of the New 
Mexico institute for the blind to the New Mexico school for 
the visually handicapped. 


21-5-8. Repealed. 
Repeals. — Laws 1999, ch. 116, § 2 repealed 21-5-8 


NMSA 1978, as enacted by Laws 1915, ch. 33, § 4, relat- 
ing to the penalty for violating provisions for compulsory 


21-5-9 to 21-5-11. Recompiled. 


Recompilations. — Laws 1983, ch. 60, § 3, recompiled 
former 21-5-9,to 21-5-11 NMSA 1978, relating to products 


An amendment to N.M. Const., art. XII; § 11, adopted 
at a general election held November 2, 2004, changed the 
name of the New Mexico school for the’ visually handi- 
capped to the New Mexico school for the blind and visu- 
ally impaired. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 68 Am. 
Jur. 2d Schools §§ 65 to 67. 
78 C.J.S. Schools and School Districts § 100 et seq. 


education of the blind, effective June 18, 1999. For, pro- 


visions of former section, see the 1998 NMSA 1978 on 
NMOneSource.com. 


of clients of services for the blind, as 22-14-21 to 22-14-23 
NMSA 1978, effective June 17, 1983. 


21-5-12. [Authority to borrow money; purposes. | 


That for the purpose of erecting, altering, improving, furnishing and equipping any necessary 
buildings or structures at the New Mexico institute for the blind [New Mexico school for the blind 
and visually impaired], or acquiring any necessary land for the use of said institute or for the retir- 
ing of the whole or.any part of any series bonds, previously issued by said institute [school] under 
the provisions of law, or for any or all of such purposes, the board of regents or directors of the New 
Mexico institute for the blind [New Mexico school for the blind and visually impaired] is hereby 
authorized to borrow money for such purposes in conformity with the terms of this act [21-5-12, 
21-5-13, 21-5-15 through 21-5-23 NMSA 1978]. 


History: 1941 Comp., § 55-2207, enacted by Laws 
1949, ch, 44, § lp 1953 Comp., § 73-23-10. 
’ Bracketed material. — The bracketed material was 


An amendment, to N.M. Const., art. XII, § 11, adopted 
at a general election held November 2, 2004, changed the 
name of the New Mexico school for the visually handi- 


inserted by the compiler and is not part of the law. 

Laws 1903, ch. 2, § 3 established the New Mexico insti- 
tute for the blind. Laws 1947, ch. 183, § 1, amended this 
section so that it referred to the New Mexico school for 
the blind: 


capped to the New Mexico school for the blind and visu- 
ally impaired. 


‘ANNOTATIONS 


“Am, Jur. 2d, A.L.R. and C.J.S, references, — 15A 
Am, Jur. 2d Colleges‘and Universities § 35. 
144A C.J.S. Colleges and Universities § 17. 


The repeal and reenactment on November 8, 1960, of 
NM. Const., art. XII, § 11, changed the name of the New 
Mexico institute for the blind to the New Mexico school for 
the visually eet oda 


21-5-138. rPawer of board to sell daa retire bonds. ] 


That whenever the said board, by the affirmative vote of a majority of its iieititreindh duly entered 
in the minutes of said board, shall by resolution determine that it is necessary to erect, alter, im- 
prove, furnish or equip any building or buildings, structure or structures at said institute [school]; 
or acquire any land for the use thereof, or to retire the whole or any part of any series of bonds 
previously issued in conformity with law, or for any or all of said purposes, said board is hereby 
empowered and authorized to issue and sell subject to the terms of this act [21-5-12, 21-5-13, 21- 
5-15 through 21-5-23 NMSA 1978], building and improvement bonds of said New Mexico institute 
for the blind [New Mexico school for the blind and visually impaired]. 
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21-5-14 


History: 1941 Comp., § 55-2208, enacted by Laws 
1949, ch. 44, § 2; 1953 Comp., § 73-23-11. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1908, ch. 2, § 3 established the New Mexico insti- 
tute for the blind. Laws 1947,'ch. 188, § 1, amended this 
section so that it referred to.the New Mexico school for 
the blind. 

The repeal and reenactment on November 8, 1960, of 
N.M. Const., art. XII, § 11, changed the name of the New 
Mexico institute for the blind to the New Mexico school for 
the visually handicapped. 


21-5-14. Form of bonds. 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21-5-15 


An amendment to N.M, Const., art. XII, § 11, adopted 
at a general election held November 2, 2004, changed the 
name of the New Mexico school for the visually handi- 
capped to the New Mexico school for the blind and visu- 
ally impaired, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations § 120. . 
14A C.J.S. Colleges and Universities §§ 4, 10. 


Bonds issued pursuant to Sections 21-5-12 through 21-5-23 NMSA 1978 shall be in such form 
and denominations as the board of trustees of the New Mexico school for the visually handicapped 
[New Mexico school for the blind and visually impaired] shall determine, due and payable not later 
than twenty years from date of issue. The bonds shall be payable in consecutive order commencing 


not later than two years from date of issue. 


History: 1978 Comp., § 21-5-14, enacted by Laws 
1983, ch. 265, § 38. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

An amendment to N.M, Const., art. XII,,§ 11, adopted 
at a general election held November 2, 2004, changed the 
name of the New Mexico school for the visually handi- 
capped to the New Mexico school for the blind and visu- 
ally impaired. 

Repeals and reenactments. — Laws 1983, ch. 265, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 64 Am. 
Jur, 2d Public Securities and Obligations §§ 195, 196, 202, 
205, 399 to 453, 

Terms of bond: power and discretion of officer or board 
authorized to issue bonds of governmental units as re- 
gards, terms or conditions to be included therein, 119 
A.L.R. 190. 

47 C.J.S. Interest and Usury; Consumer Credit § 18. 


§ 38, repealed former 21-5-14 NMSA 1978, effective 
April 7, 1983, and enacted a new section. 


21-5-15. [Bonds; publication of notice; award to highest responsible 
bidder; purchase by state. ] 


The board shall offer said bonds for sale, after publication of notice of the time and place of sale, 
in some newspaper of general circulation in Albuquerque, New Mexico, once each week for four (4) 
successive weeks prior to the date fixed for said sale. Such notice shall specify the amount, denomi- 
nation, maturity dates and the hour at which sealed bids therefor will be received and opened, and 
that only unconditional bids therefor will be considered, and that each bid must be accompanied 
bya certified check drawn on a solvent bank or trust company, payable to the order of the secre- 
tary and treasurer of said board, for not less than five (5) per centum’of the par value of the bonds 
offered for sale, as a guaranty that the bonds will be taken by the bidder if his bid is accepted and 
the. bidder does not. take and pay for the bonds in accordance therewith. At the place and: time 
specified in such notice, the board or the executive committee thereof shall publicly open the bids 
and award the bonds to the responsible bidder or bidders offering the highest price therefor, but no 
bid shall be accepted for less than the par value of said bonds, plus the accrued interest from the 
last preceding interest date to the date of delivery of said bonds. Before delivery of the bonds to the 
purchaser, the secretary and treasurer of the board shall detach and cancel all matured interest 
coupons. Said board or the executive committee thereof, shall have and reserve the right to reject 
any and all bids at such sale, and readvertise the same. The state treasurer may, with approval of 
the state board of finance and the other officials whose approval may be required by law for the 
investment of public funds, purchase such bonds at par and accrued interest to date of delivery for 
such investment, without the necessity of their being advertised or publicly offered for sale by the 
board, or after rejection of bids for all or any part of any issue. Such bonds may be accepted at their 
par value by all public officials in this state as security for the repayment of all deposits.of public 
moneys of this state, or of any county, municipality or public institution thereof, and as security 
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21-5-16 NEW MEXICO SCHOOL FOR THE BLIND AND VISUALLY IMPAIRED 21-5-18 


for the faithful performance of any obligation or duty to guarantee the performance of which such 
officials are now authorized by law to accept a deposit of the bonds of this state or of the United 
States of America. 


History: 1941 Comp., § 55-2210, enacted by Laws ANNOTATIONS 


Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
inserted by the compiler and is not part of the law. Jur. 2d Public Securities and Obligations §§ 120, 228, 229, 
Cross references. — For legal newspapers, see 14-11-2 240, 452, 453, 488. ’ 
NMSA 1978. Sale of municipal or other public bonds at less than par 


or face value, 91 A.L.R. 7, 162 A.L.R. 396. 


21-5-16. [Permanent improvement.and interest and retirement funds.] 


The proceeds from the sale of said bonds shall be paid to the secretary and treasurer of said board, 
and shall be by him placed in a separate fund to be known as "permanent improvement fund" to be 
used and paid out only for the specified purposes in this act [21-5-12, 21-5-13, 21-5-15 through 21-5- 
23 NMSA 1978] enumerated upon order of the board, on checks signed by the president or vice presi- 
dent of said board and by the secretary and treasurer thereof, except such portion thereof as may 
have been received on account of accrued interest on said bonds to date of delivery, which amount 
shall be placed in the "interest and retirement fund" for the liquidation of said bonds as hereinafter 
provided. The cost of preparing, advertising and selling said bonds, including any necessary expense 
for legal opinions thereon, shall be paid out of the proceeds of the sale of said bonds. 


History: 1941 Comp., § 55-2211, enacted by Laws ANNOTATIONS 


1949, ch. 44, § 5; 1953 Comp., § 78-23-14. 
Bedalcted ey — The bracketed material was ‘Am. Jur, 2d, A.L.R. and CSS, references. — 15A 
inserted by the compiler and is not part of the law. Am. Jur, 2d Colleges and Universities § 33. 


14A C.J.S. Colleges and Universities § 14. 


21-5-17. [Interest and retirement fund established. ] 


The board of regents shall at the time of issuing said bonds, establish for the payment of the 
principal and interest thereof a fund to be known as "interest and retirement fund" into which 
fund said board shall immediately place a sum not less than the amount necessary to pay the 
interest and maturing principal of said bonds for the ensuing twelve (12) months and annually 
thereafter shall continue to place:in said fund a sufficient amount to pay principal and interest 
maturing in the succeeding twelve (12) months. 


History: 1941 Comp., § 55-2212, énacted by Laws 4 ANNOTATIONS 
1949, ch. 44, § 6; 1953 Comp., § 73-23-15. 
His ckoted materialte The bracketed mnaierial wae Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 


inserted by the compiler and is not part of the law. Jur. 2d Public Securities and Obligations § 266. 


21-5-18. [Pledge of income for interest and retirement; leased land 
income.]- | 


For the faithful and prompt payment of all interest and principal of said bonds as and when the 
same shall mature according to the tenor thereof, the issue thereof shall constitute an irrevocable 
pledge by said board of so much of each year's income from the permanent fund of the New Mexico 
institute for the blind [New Mexico school for the blind and visually impaired] in the hands of the 
treasurer of this state, as shall be necessary to provide the "interest and retirement fund" herein 
mentioned, for the ensuing year, and to at all times fully and faithfully keep the same in not less 
than the amount necessary to pay the interest and principal maturing as aforesaid; and in addi- 
tion thereto the issue of said bonds shall constitute an irrevocable pledge by said board of so much 
of each year's income from the income and current fund derived from the lease of such of its land 
[lands] as remain unsold, as may be necessary to fully protect the "interest and retirement fund" 
for the ensuing year, and keep the same at all times in proper amount as herein provided. 
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‘History: 1941 Comp., § 55-2213, enacted by Laws An amendment to N.M. Const.,’art. XII,;§ 11; adopted 
1949, ch. 44, § 7; 1953 Comp., § 73-23-16, at a general election held November 2, 2004, changed the 

Bracketed material. — The bracketed material was © name of the New Mexico school for the visually handi- 
inserted by the compiler and is not part of the law. capped to the New Mexico school for the blind and visu- 

Laws 1903, ch. 2, § 3 established the New Mexico insti- ally impaired, 
tute for the blind. Laws 1947, ch. 183, § 1, amended this Cross references. — For establishment of interest and 
section so that it referred to the New Mexico school for retirement fund, see 21-5-17 NMSA 1978, ON 
the blind. 

The repeal and reenactment on November 8, 1960, of . ANNOTATIONS / 
N.M. Const., art. XII, § 11, changed the name of the New Am, ‘Jur. 2d, A.L.R. and C.J.S. te rrwetern Bk ae 15 i 
Mexico institute for the blind to the New Mexico school for Am. Jur 2d Colleges and Universities § 35. 
the visually handicapped. 14A C.J.S. Colleges and Universities § 14, 


21-5-19. [Forwarding of funds for payment of coupons and bonds.| 


It shall be the duty of the sécretary and treasurer of said board of regents to forward to the bank 
at which said bonds are payable, prior to the date on which any coupons or any principal amount 
of any of said bonds shall mature, out of the "interest and retirement fund" a sufficient sum of 
money to meet said coupons and maturing bonds as the same become er plus any service charge 
which said bank shall be entitled to receive for its service. . 


History: 1941 Comp., § 55-2214, enacted by Laws ANNOTATIONS 
1949, ch, 44, § 8; 19538 Comp.,'§ 73-23-17. 5 iby 
Bracketed material, ait The bracketed material was Am, Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 


Jur. 2d Public Securities‘and Obligations §§ 197, 198, 


inserted by the compiler and is not part of the law. 11 CJS. Bonds § 59 et seq. 


21-5-20. [Funds restricted to designated purposes. | 


None of the funds derived from the sale of said bonds, except so much thereof as shall be necessary 
to defray the cost of the issuance thereof and the accrued interest from the date thereof to the time 
of delivery, shall ever be used or expended by said board for any other purposes than those for which 
authority is herein given to issue the same, as set forth in Section 1 [21-5-12 NMSA 1978] hereof. 


History: 1941 ‘Comp., § 55-2215, enacted by Laws ANNOTATIONS 
1949, ch. 44, § 9; 1953 Comp.; § 78-23-18, 

Bracketed material. — The bracketed material was Am. dur, 2d, A.L.R. and 0.3.8. references. — 1bA 
inserted by the compiler and is not part of the law. Am. Jur. 2d Colleges and Universities § 35.” 


14A C.J.S. Colleges and Universities § 14. 


21-5-21. [State treasurer's duty to establish interest and retirement 
fund.] 


It is hereby made the duty of the treasurer of this state, upon receiving written notice from the 
secretary and treasurer of said board that it has issued bonds as provided for herein, to forthwith 
forwardrand pay over to the secretary and treasurer of said board out of the income from the:per- 
manent funds of said college, a sum sufficient to make and establish the income (interest) and re- 
tirement fund, as herein provided, and annually thereafter to pay over a sufficient amount for said 
purpose, to the end that said interest and retirement fund shall at all times be kept in the proper 
amount. In the event there should not be sufficient undistributed income from permanent funds of 
said institution, then said state treasurer shall. use so much of the income and current fund of said. 
institution in his hands as shall be necessary to establish and at all times maintain said interest 
and retirement fund. | 


History: 1941 Comp.,’§ 55-2216, pase hy Laws. . ANNOTATIONS 
1949, ch. 44, § 10; 1953 Comp., § 78-28-19, 

Bracketed material. —‘The bracketed material was ° Am. Jur. 2d, A.L.R. and C.J.S. references, — aA 
inserted by the compiler and is not part of the law.. Amp, Jur. 2d Colleges and Universities § 35. 


144 CJS. Colleges and Universities § 14, 
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21- 5-22. [Authority to designate bonds in series; bonds not to exceed 
income for preceding fiscal year. | 


In the event the board of moose aforesaid should find:it advisable to issue bonds under this 
act (21-5-12, 21-5-13, 21-5-15 through 21-5-23 NMSA 1978] in more than one series, or at differ- 
ent times, for any of the purposes aforesaid, then each series of said bonds shall be designated by 
the letter "A" or "B" or in some other proper designation to the end that each series shall be kept 
separate, and all of the requirements of this act shall apply to and be faithfully followed, done and 
carried out as to each of said series; provided, however, that said board of regents shall not have 
power to issue bonds hereunder, the aggregate interest and principal requirements for which, 
for any year, together with the aggregate interest and principal requirements for all outstanding 
bonds of such board of such institution for such year, shall exceed the amount of the income from 
the permanent funds and from the aforesaid income and current fund of such institution received 
by the state treasurer for the fiscal year next preceding the fiscal year in which any bonds of such 
board of:such institution are authorizes to be issued by resolution of the board adopted pursuant 
to this act. 


: History: 1941 Comp, § 55-2217, enacted by Laws | ANNOTATIONS 


1949, ch. 44, § 11; 1953 Comp,, § 73-23-20, 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and CJ.8. references. — 15A 
inserted by the compiler and is not part of the law. Am. Jur. 2d Colleges and Universities § 35. 


14A C.J.S. Colleges and Universities § 14. 


21-5-23. [Tax exemption; security for public moneys.] 


Bonds issued under the provisions of this act [21-5-12, 21-5-13, 21-5-15 through 21-5-23 NMSA 
1978], being for the sole purposes specified in Section 1 [21-5-12 NMSA 1978] hereof, shall forever be 
and remain free and exempt from taxation by this state or any subdivision thereof. Such bonds may 
be deposited as security for public miohsys by depositaries thereof within the state of New Mexico. 


History: 1941 Comp., § 55-2218, enacted by Laws Constitutional enumeration of subjects of tax exemp- 
1949, ch. 44, § 12; 1953 Comp., § 78-23-21. tion as affecting power of legislature to free government 
Bracketed material, — The bracketed material was securities or property from taxation, 9 A.L.R. 436. 
inserted by the compiler and is not part of the law. 84 C.J.S. Taxation $§ 260, 375. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 71Am. 
Jur, 2d State and Local Taxation §§ 495, 526. 


. ARTICLE 6 
New Mexico School for the Deaf 


Sec. Sec, 
21-6-1. Board of regents; appointment; officers; superin- 21-6-3. Reports by clerks of school districts and boards 
tendent; indebtedness; report. _ * of education; notice to parents; transporta- 
21-6-2. Purposes; admission age; admission of nonresi- tion; compulsory attendance; noncompli- 
dents; tuition; change of name} expendi- ance; penalty. 
tures for graduates in college; audiological 
clinic; scholarships; president's powers. 


21-6-1. Board of regents; ee aif oficers superintendent; 
indebtedness; report. 


A. The New Mexico school for the deaf shall be under the control and imanavement of a board 
of regents consisting of five members, at least one of whom shall be a deaf person and at least one 
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21-6-1 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-6-1 


of whom shall be the parent of'a deaf child, to be appointed by the governor, by and with'the ad- 
vice and consent of the senate for a term of six years. Not more than three of them shall belong to 
the same political party at the time of their appointment. The board shall make its own rules and 
regulations for the government of its meetings and the institution under its care. Annually on the 
second Monday of April the board shall elect from among its number a president and secretary. 

B. The board shall have full power and authority to employ a’superintendent, teachers and 
all other necessary employees to operate the New Mexico school for the deaf in the most efficient 
manner with the appropriations made therefor, with full power to provide suitable buildings, addi- 
tions to existing buildings and enlarging and i igen: the epson and property now phages 
by the school: 

C. It is unlawful for any member of the board of regents +0 incur any indetitedabas or nia 
any improvements, repairs or to enlarge the buildings, except for current expenses, unless there is 
money on hand in the treasury subject to be used for those purposes. 

D. Members of the board of regents shall be reimbursed according to the Per Diem and Mileage 
Act [10-8-1 through 10-8-8 NMSA 1978] for travel and expenses incurred for each day in actual 
attendance at board meetings or while engaged in the performance of official business. 

E. The board of regents shall present to the governor each year a full and detailed report in- 
cluding an itemized statement of all expenditures and of all its actions during the previous year, 
with that information and those recommendations it deems necessary and advisable for the gover- 
nor and the legislature to act upon. ¥ 


History: Laws 1899, ch. 42, § 2; Code 1915, § 5102; those which although not expressly stated are necessar- 
C.S. 1929, § 130-404; 1941 Comp., § 55-2303; 1953 ily implied in order that the objects and purposes of the 
Comp., § 73-24-38; Laws 1961, ch. 31, § 1; 1979, ch. 44, institution may be fully attained. 1955-56 Op. Att'y Gen. 


§ 1; 1981, ch. 19, § 1. No. 6169, 
Cross references. — For penalty for interest in con- Power to designate jury duty as vacation. — The 
tracts for supplies, see 21-1-35 NMSA 1978: duly constituted board of regents of the school for the deaf 
_For state educational institutions, see N.M, Const., art. is authorized to make decisions according to its sound 
NES LY judgment. It may, or it may not, designate absence of a 
For boards of regents for educational institutions, see school employee for jury duty as a vacation period during 
N.M. Const., art. XII, § 13. which time the employee will receive regular pay. 1961-62 


Op. Att'y Gen. No. 62-73 (see Section 38-5-18 NMSA 1978). 


ANNOTATIONS Scope and effect of statutory powers, — The New 
» Ls : Mexico school for the deaf is not subject to the Person- 
orate nig Speer ty be AEE a orange nel Act (see 10-9-1 NMSA 1978 and notes thereto), Rather, 
with mandatory internal grievance procedures contained the control of its employees and the appropriations for the 
in an employee manual or handbook before filing suit for school are placed in the hands of the board of regents of 
breach of contract claims based on an alleged failure of that school under this section, which authorizes the board 
an employer to follow its employment policies. Lucero v, to make rules and regulations governing the institution. 
UNM Board of Regents, 2012-NMCA-055, 278 P.3d 1043, 1961-62 Op. Att'y Gen. No. 62-73: 
cert, denied, 2012-NMCERT-004. Am. Jur, 2d, A.L.R. and C.J.S. references, — 15A 
Where a university manager was terminated by the Am, Jur, 2d Colleges and Universities §§ 3, 5, 7, 11, 35, 39; 
university; the manager did not follow the grievance pro- 63A Am. Jur. 2d Public Officers and Employees §§ 460 to 
cess contained in the university's employee handbook by 462, 476; 68 Am. Jur. 2d Schools § 30. : 
filing a grievance; the handbook governed the manager’s Public officer's rights and duties in respect of mileage 
employment with the university; and the manager filed an and other allowances incident to duties of his office but 
action in district court for breach of contract and wrongful which represented no actual expense or outlay by him, 81 
termination alleging that the employee handbook created A.L.R. 493, f f 
a contract and that the university breached the contract Allowance of mileage or traveling expenses to officer as 
by failing to abide by the handbook’s policies and proce- offended by use of his own vehicle for transportation, 112 
dures governing workplace performance, disciplinary ac- A.L.R, 172, 
tion, a harassment-free workplace, employer-employee Constitutionality of statute requiring or limiting, se- 
relations, progressive discipline and by disciplining the lection or appointment of public officers or agents from 
manager without just cause, the manager’s claims were members of a political party or parties, 140 A.L.R. 471, 
barred because the manager failed to exhaust the hand- 170 A.L.R, 198. hae ; . 
book’s internal grievance procedures before filing the When does change in "educational placement" occur for 
breach of contract action based on an alleged failure of purposes of § 615(b)(1)(C) of the Education for All Handi- 
the university to follow policies in the handbook. Lucero v, capped Children Act of 1975 (20 USCS § 1415(b)(1(C)), 
UNM Board of Regents, 2012-NMCA-055, 278 P.3d 1043, requiring notice to parents prior to such change, 54 A.L.R. 
cert. denied, 2012-NMCERT-004. Fed, 570. 
Implied powers also possessed. — The board of re- 14A C.J.S. Colleges and Universities §§ 14 to 17; 29 
gents possesses, in addition to the express powers given, C.J.S. Election 1 (7); 67 C.5.S. Officers and Pubhie Employ ‘ 


ees §§ 36, 40 to 43, 66, 69, 224, 225. 
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21-6-2 ‘ NEW MEXICO SCHOOL FOR THE DEAF 21-6-2 


21-6-2. Purposes; admission age; admission of nonresidents; tuition; 
change of name; expenditures for graduates in college; 
audiological clinic; scholarships; president's powers. 


A, Except as otherwise provided in this section, the New Mexico school for the deaf shall be 
devoted exclusively to the care and instruction of persons of either sex who are residents within 
the state and between the ages of five years and the age of majority and who are deaf or hard- 
of-hearing; provided that the board of regents, in its,discretion, may admit residents of this state 
who have attained the age of one year for daytime care and instruction, but not for residential 
purposes, and may also admit residents of this state who are over the age of majority. | 

B. The board of regents may make expenditures for undergraduate collegiate expenses of grad- 
uates of the New Mexico school for the deaf. The board of regents may permit the use of facilities 
of the school by public and private agencies in the state in carrying on a conservation-of-hearing 
program when the agencies participate in the cost of the operation, upon such terms and condi- 
tions as the board of regents may prescribe. 

C. The board of regents may contract with the veterans’ administration and the voeahional 
rehabilitation division of the public education department to provide instruction for adults with a 
disability in vocations or lip reading taught at the school, but such adults may not be housed at the 
school. The board of regents may lease for a nominal sum for periods not to exceed three months 
to the public schools, institutions and agencies of the state any hearing test equipment owned by 
the school. 

D. The board of regents, for the purpose of creating a source of teachers of the deaf, may pay 
tuition and other necessary expenses of graduates of New Mexico colleges desiring to take training 
to teach the deaf in out-of-state training centers and intending to make the teaching of the deaf in 
New Mexico their profession. 

E, Allinstruction shall be free. Deaf or hard- of-hearing children from other states or territories 
may be received and educated in the school under such rules and regulations as the board of re- 
gents may prescribe, but in no event shall such children be admitted except upon the payment or 
guaranty of at least one thousand dollars ($1,000) for the school year, on the basis of nine months 
for a school year. The president of the board of regents is authorized to make and enter.into on 
behalf of the school all necessary agreements and contracts with the United States government 
and the proper authorities of other states and territories for the reception and education of such 
children, and the president is further authorized to receive and receipt for all money paid upon 
such account and to endorse and transfer all checks, vouchers or other evidences of payment made 
or received in behalf of the school. 


History: Laws 1899, ch. 42, § 3; Code: 1915, § 5103; communicating and otherwise being able to get along with 
C.S. 1929, § 130-405; 1941 Comp., § 55-2304; Laws students from the school. 1955-56 Op. Att'y Gen. No. 55- 
1945, ch. 80,:§ 1; 1953, ch..26, § 1; 1953 Comp., § 73- 6170. 

24-4; Laws 1955, ch. 63, § 1; 1973, ch. 138, § 30; 2007, Meaning of "resident". — The term "resident" as used 
ch. 46, § 9. in this statute means a person who maintains his "domi- 

The 2007. amendment, effective’ June 15; 2007, cile" in this state. Domicile is defined as that place where 
amended the section to make non-substantive language a person maintains his residence with the intention to live 
changes, there indefinitely, Once established he may leave it.and 

. the place may remain his domicile if he intends to return. 
ANNOTATIONS 1958-56 Op. Att'y Gen. No. 55-6302. 


Effect of absence from state for military service. 
— Mere absence from this state by reason of being in the 
military service does not change that person's domicile in 


Scope of power to care. — The board of the deaf: 
school (New Mexico school for the deaf) is vested by law 
with power to care for children under its control and to 
Seeds food, clothing, quarters, medical and such other New Mexico, and:thus his or her children would be eli- 
care as may be necessary to the children's welfare. 1945- gible for admission without payment of the nonresident 
46 Op. Att'y Gen. No. 45-4803. fee, 1955-56 Op. Att'y Gen. No, 55-6302. 

Power to spend funds limited. — The statute's lan- Effect of mere presence by nonresident. — The 
guage would seem to preclude the power to spend the mere presence of a soldier or sailor from another state at 
funds of the institution in instructing other than those a post in New Mexico does not by that fact alone establish 
persons in the institution, The legislature did not intend his residence here and for that reason his or her children 
that personnel from school be dispatched, at institution would not be eligible for admission without payment of a 


ide the school to bt : nonresident fee. However, such a person ‘could establish 
PTE oie PEK Reet ca mosese wudgger’ CHners I iis geatienod eve! 1 956.56 OpoAtt'y Gano Noi56'6302. 
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Am. Jur, 2d, A.L.R. and C.J.S. references, — 15A Validity of exaction of fees from children attending el- 
Am. Jur, 2d Colleges and Universities §§ 19 to 22; 68 Am. ementary or secondary public schools, 41 A.L.R.3d 752. 
Jur, 2d Schools §§ 212, 213, -'.. 2/79 C,J.S. School and School Districts §§ 449, 455, 466. 


21-6-3. [Reports by clerks of school districts and boards of education; 
notice to parents; transportation; compulsory alliendancs: 
noncompliance; penalty. | 


It is hereby made the duty of the clerks of‘all school districts and boards of education within. 
the state of New Mexico, to report to the school superintendent of their respective counties, the 
names, age, sex and residence of all deaf or hard-of-hearing persons of school age residing within 
their respective districts together with the post-office address of the parents or guardians of such 
children, this report to be incorporated in the regular report from such school district at the time 
provided by laws; and it shall be the duty of such school superintendent to at once send a report to 
the superintendent of the New Mexico school for the deaf, including the names 3 and addresses of all 
such children within this county. 

It shall then be the duty of the superintendent of the New Mexico school for the deaf to at once 
notify the parents or guardians of such children to send the same to this school for proper instruc- 
tion at a time to be fixed by him. 

If the parent or guardian of any such child shall make a statement that by reason of his limited 
financial circumstances he is unable to suitably clothe such child and provide means of transpor- 
tation for it from its home to such school, or provide for medical care for said child, and a repre- 
sentative of the state department of public welfare or the county superintendent of schools, or the 
superintendent of any city, town, village or consolidated school, of such county in which the child 
lives shall certify that such is the fact, then and in that case the superintendent of the New Mexico 
school for the deaf is authorized to draw a voucher upon the board of trustees for a sufficient 
amount of money to suitably clothe such child and pay for its transportation to this school and 
provide for medical care for such child, which voucher shall be honored by such board, and such 
child shall thereupon be sent by its parents or guardian to such school for instruction; provided 
that the above statement and certificate shall be renewed each year. The provisions of the laws 
of New Mexico in regard to compulsory attendance upon the public schools shall be applicable to 
attendance upon some school for the deaf or the hard of hearing, and the school directors of the 
several districts are hereby required and directed to enforce the same with regard to this school in 
the same manner as is provided by those laws for enforcing attendance upon the district schools. 

Any failure on the part of any person hereinbefore mentioned to comply with the duties herein 
provided shall be deemed a misdemeanor and punished as such. 


History: Laws 1899, ch. 42, § 4; Code 1915, § 5104; Extent of legislative power with respect to attendance 
C.S. 1929, § 130-406; 1941 Comp., § 55-2305; Laws and curriculum, 39 A.L.R. 477, 53 A.L.R. 832. | 
1947, ch. 40, § [1]; 1953 Comp., § 73-24-5. Transportation of school pupils at expense of public, 63 
Bracketed material. — The bracketed material was A.L.R. 4138, 118 A.L.R. 806, 146 A.L.R. 625. : 
inserted by the compiler and is not part of the law. 78 C.J.S. Schools and School Districts § 100 et seq.; 78A 


NOTATIONS C.J:S. Schools and School Districts § 734 et seq. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. 
Jur. 2d Schools §§ 228 to 239. 


ARTICLE 7 
e e e 
University of New Mexico 

Sec. Sec. 
21-7-1, Established as the state cidwertite congxessior 21-7-6. President; secretary and treasurer; duties and 

nal benefits vested. powers, 
21-7-2. Object. 21-7-7. Board of regents; rules and regulations. 
21-7-3. Board of regents. i 21-7-8, Departmental organization, 
21-7-4. Corporate powers of board, 21-7-9. Departmental faculties; course of instruction; 
21-7-5. Annual organization meeting of board; election of books, degrees and diplomas; removal of 

officers; bond of secretary-treasurer; condi- officers. 

tions, 21-7-9.1. Purpose [of Spanish resource center.] 
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21-7-1 UNIVERSITY OF NEW MEXICO 21-7-3 


Sec. isk Sec. 

21-7-9.2. El centro dela raza created; purpose. °* 21-7-21. Payment of principal and interest on building 

21-7-10. Admission of students; rules and regulations. and improvement bonds. 

21-7-11.. Sectarianism prohibited. 21-7-22. Restrictions on use of building and improve- 

21-7-12. Meetings of board of regents; quorum. ment bond proceeds. 

21-7-13. Building and improvement bonds; purposes; au- 21-7-23. Payments by state treasurer relating to build- 
thority of board of regents. ing and improvement bonds. 

21-7-14. -Resolution for issuance of building and improve- 21-7-24, Issuance of building and improvement bonds in 
ment bonds. . series; restrictions. 

21-7-15.. Form and conditions of bonds. « zat 21-7-25.. Tax exemption of building and improvement 

21-7-16. Sale of building and improvement bonds; notice, bonds. 
publication and contents; conduct; delivery 21-7-26. Temporary provision; medical: residency pro- 
of bonds; purchase by state treasurer; ac- grams; state cooperation. 
ceptance by public officials. 21-7-27. Temporary provision; university of New Mexico; 

21-7-17. Disposition of proceeds of building and i improve- physician assistant training program. 
ment bond sales. 21-7-28.. Creation:of the Taos branch community college 

21-7-18. Interest and retirement fund for building and of the university of New Mexico. 
improvement bonds; establishment; re- 21-7-29.. Rio Rancho campus for the university of New 
plenishment. Mexico and other institutions. 

21-7-19. Income pledged for redemption of building arid 21-7-30. State digital geospatial data clearinghouse des- 
improvement bonds. ‘> ignated; powers and duties. 

21-7-20. Income from investment of permanent fund de- 21-7-31.: Stephen Easley center for'telehealth. 
rived from trust land sales pledged to re- 21-7-32. Off-campus instructional center for university 


pay building and improvement bonds. of New Mexico in Valencia county. 


21-7-1. [Established as the state university; congressional benefits 
vested. | 


The university of New Mexico is intended to be the state university, and as such is entitled to 
all the donations of land and all other benefits under al acts of congress enacted for the benefit of 
such educational institutions in the state. 


History: Laws 1889, ch. 138, § 7; C.L. 1897, § 3569; ANNOTATIONS 

Code 1915, § 5117; CS. 1929, § 180-901; 1941 Comp., i ; Ly FORD 

§ 55-2401; 1953 Comp., § 73-25-1. Effect of misnomer in contract. = A slight misno- 
Hrackoted material. — The bracketed fie ok wan mer of the corporation in a contract is immaterial, where 

inserted by the compiler and is not part of the law. tne oe of ‘a ee ae nhs as ideale ie re 
Cross references. — For confirmation as state educa- O appear, by parol evidence. state v. hegents of Univ. 0, 

Honabinshitedonyece DuMyConat., aniyXt} Gt. Ba ae a eae a rede eR Cases in 

l .M. C ., art, XII, Sythe. ’ 
§ ea slo iata cb di icstashigebepekceke State Universities of New Mexico - Procedural Due Pro- 
1 ‘M. XI cess," see 1 N.M.L. Rev. 2381 (1971). 
: er management and control, see N.M. Const., art. XII, An Sue Sao ATR and CIB. popetencee we 14a 


C.J.S. Colleges aid Universities §§ 4, 35, 37, 38. 


21-7-2. [Object] 


The object of the university shall be to provide the inhabitants of the state of New Mexico with 
the means of acquiring a thorough knowledge of the various branches of literature, science and arts. 


History:.Laws 1889, ch. 138, § 8; C.L. 1897, § 3570; ANNOTATIONS 
sparta ge pple Selects: PE AOE, Am. Jur, 2d, A.L.R. and C.J.S. references. — 14A 
Bracketed material. — The bracketed material was C.J.S. Colleges and Universities § 41. 


inserted by the compiler and is not part of the law. 


21-7-3. Board of regents. 


The management and control-of the university of New Mexico, the care and preservation of all 
its property, the erection and construction of all buildings necessary for its use and the disburse- 
ments and expenditures of all money shall be vested in a board of seven regents. 
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History: Laws 1889, ch. 138, § 9; C.L. 1897, § 3571; 
Code 1915, § 5119; C.S, 1929, § 180-908; 1941 Comp., 
§ 55-2408; 1953 Comp., §°73-25-3; Laws 1987, ch. 53, § 1. 

Cross references, — For penalty for interest in con- 
tracts for supplies, see 21-1-35 NMSA 1978. 

For’ building . and improvement Detatles ‘see 21-7-13 
NMSA 1978. 

For management by board of regents, see N.M. Const., 
art, XII, § 18. 

For cooperation with bureau of geology and mineral re- 
sources, see 69-1-2 NMSA 1978, 

Temporary provisions. — Laws 2011, ch. 76, § 1 di- 
rected the health sciences center to conduct a study of the 
feasibility of a program to allow qualified students to ma- 
triculate directly from a bachelor of arts degree program 
to dental school for a doctor of dental science or doctor of 
dental surgery degree. 

Appropriations. — Laws 2012, ch. 62, § 1, effective 
May 16, 2012, appropriated! $1,000,000 from the tobacco 
settlement program fund to the board of regents of the 
university of New Mexico for the health sciences center 
for expenditure in fiscal year 2013. to conduct lung biol- 
ogy research focused on smoking studies, lung cancer and 
chronic obstructive pulmonary disease drug development 
under the Speaker Ben Lujan Lung Cancer Research 
Project. 


’ ‘ANNOTATIONS 


Scope of powers. — The legislature has expressly rec- 
ognized the authority of institutions of higher learning 


21-7-4. [Corporate powers of board.] 


to receive benefits and donations from the United States 
and from private individuals and corporations; to buy, sell, 
lease or mortgage real estate and to do all:things which 
will be for the best interests of the institutions “in the ac- 
complishment of their purposes or objects and, therefore, 
the legislature lacks authority to appropriate these funds 
or to control the use thereof through the power of appro- 
priation. State ex.rel. Segov. Kirkpatrick; 1974-NMSC-059, 
86 N.M. 359, 524 P.2d 975. 

Taxpayer's suit in mandamus wait allowed, — 
The regents of a state university owe their duties to the 
state of New Mexico, not to a private person, and a tax- 
payer has no standing to enforce by mandamus a duty 
owing to the public» Womack v. Regents of Univ. of N,M., 
1971-NMSC-0438, 82 N.M. 460, 483 P.2d 934. 

Regents to be ultimate authority. — In sataniet 
ing the university of New Mexico, the legislature contem- 
plated that the regents would exercise ultimate authority 
in the management and control of the university. 1969 Op. 
Att'y Gen. No. 69-104. 

Final action not to be delegated. — It is not within 
the power of the regents to delegate the right of final ac- 
tion to any other group or body within the university. 1969 
Op. Att'y Gen, No. 69-104. » 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Colleges and Universities §§ 32 to 35. 

14A C.J.S, Colleges and Universities. §§ 10, 11, 17. 


The regents of the university and their successors in office. shall constitute a body corporate 
under the name and style. of, the regents of the university of New Mexico, with the right, as such, 
of suing and being sued, or contracting and being contracted with, of making and using a common 


seal arith altering the same at pleasure: 


History: Laws 1889, ch. 138, § 11; C.L. 1897, § 3573; 
Code 1915, § 5120; C.S. 1929, § 180-904; 1941 Comp., 
§ 55-2404; 1953 Comp., § 713-25-4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Extent of obligation to injured workmen. — This 
statute imposes upon board of regents no legal obligation 
to compensate financially for injuries sustained by their 
workmen in the course of their employment. Zamora v. 


Regents of Univ. of N.M., EpGb NOEs 077, 60 N. M. 41, 287 
P.2d 237. 

Power to transfer university iad — A transfer of 
property owned by the university of New Mexico should 
be made by the board of regents. 1914 Op. Att'y Gen. 
No. 14-1230. 

The board of regents is a public corporation of 
this state as distinguished from a private or business cor- 
poration. 1964 Op. Att'y Gen. No. 64-54, 9 

Am, Jur. 2d, A.L.R. and C.J.S. references. — ‘15a 
Am. Jur, 2d Colleges and Universities § 3. 6 

14A C.J.S. Colleges and Universities § 2. 


21-7-5. [Annual organization meeting of board; election of officers; 
bond of secretary-treasurer; conditions. | ov 


The board of regents of the university of New Mexico shall meet and organize by the election of 
its officers at Albuquerque, in Bernalillo county, on the second Monday in March in each year; all 
officers so elected shall hold their offices until their successors are duly elected and qualified. At 
such elections they shall elect a president and a secretary and treasurer from their number, The 
person so elected as secretary and treasurer shall, before entering upon the discharge of his du- 
ties as such, execute a good and sufficient bond to the state of New Mexico, with two or more suf- 
ficient sureties, residents of this state, in the penal sum of not less thentwenty thousand. dollars, 
[($20,000)], conditioned for the faithful performance of his duties as such secretary and treasurer, 
and that he will faithfully account for and pay over to the person or persons entitled thereto all 
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moneys which shall come into his hands as such officer, which said bond shall be eine by the 
governor of the state, and shall be filed with the secretary of state. 


History: Laws 1889, ch. 138, § 12; C.L. 1897, § 3574; Term of treasurer. — The treasurer of the board 
Code 1915, § 5121; C.S. 1929, § 130-905; 1941 Comp;, would still continue as such until the election and qualifi- 
§ 55-2405; 19538 Comp, § 78-25-5. cation of his successor under this section. Bowman Bank 

Bracketed material. — The bracketed sidhitiewiak was & Trust Co. v. First Nat'l Bank, 1914-NMSC-014, 18.N.M. 
inserted by the compiler and is not part of the law, 589, 189 P, 148; 

. Cross references. — For tenure of office of state of- Treasurer of state university may transfer a cer- 
ficers, see N.M. Const., art. XX, § 2. tificate of deposit from one depository to another. State 
v. Llewellyn, 1917-NMSC-081, 28 N.M. 48,167 P. 414, 
ANNOTATIONS cert. denied, 245 U.S, 666, 38 S. Ct. 63, 62 L, Ed, 538 

Effect on secretary-treasurer of New Mexico state (1917); Bowman Bank & Trust Co.\v. First Nat'l Bank, 
university. — This section and 21-8-4 NMSA 1978 re- 1914-NMSC-014, 18 N.M. 589, 139 P. 148. 
quire the secretary-treasurer of the board of regents of Am. Jur, 2d, A.L.R. and C.J.8. references. — 63A 
the college of agriculture and mechanic arts (New Mexico Am, Jur. 2d Public Officers and Employ ees §§ 487, 488. 
state university) to execute a bond to the state of $20,000 Malfeasance in office, public officer's bond as subject to 
before entering on the discharge of his duties. State v. forfeiture for, 4 A.L.R.2d 1348. 


Llewellyn, 1917-NMSC-031, 23 N.M: 43, 167 P. 414, cert. 14A C.J.S. Colleges and Universities § 14. 
denied, 245 U.S. 666, 38'S. Ct. 63, 62 L. Ed. 538 (1917). 


21-7-6. President; secretary and treasurer; duties and powers. 


The president of the board of regents of the university of New Mexico shall preside at all meet- 
ings of the board, except that when the president is‘absent the board: may appoint a president pro 
tem, and sign all instruments required to be executed by the board. The president shall appoint 
committees of the board. The secretary shall provide for attesting all instruments required to be 
signed by the president of the board, shall keep a true record of all the proceedings of the board 
and generally do all other things required of the secretary by the board. 


History: Laws 1889, ch. 138, § 13; C.L. 1897, § 3575; The 1995 amendment, effective June 16, 1995, re- 
Code 1915, § 5122; C.S. 1929, § 180-906; 1941 Comp., wrote this section to the extent that a detailed comparison 
§ 55-2406; 1953 Comp., § 73-25-6; 1995, ch. 167, § 2. is impracticable. 

(Compiler's notes. — Notwithstanding the section 
Peadiag, this section, as a result of the 1995 amendment, ANNOTATIONS 
no longer provides for the office of treasurer, Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 

Cross references. — For prohibition of interest in con- Am. Jur. 2d Colleges and Universities §§ 5, 11, 16. 
tracts for supplies, see 21-1-35 NMSA 1978. 14A C.J.S. Colleges and Universities §§ 15 to 17. 


21-7-7. Board of regents; rules and regulations. 


The board of regents shall have power and’it shall be its duty to enact laws, rules and regula- 
tions for the government of the university of New Mexico. The board:ofiregents may hire a presi- 
dent for the university of New Mexico as its chief executive officer and shall determine ioe salts of 
ce seg! ptt duties and authority. 


History: Laws 1889, ch. 138, § 14; C.L. 1897, § 3576; Where a university manager was’ terminated by the uni- 


Code 1915, § 5123; C.S. 1929, § 180-907; 1941 Comp., versity; the manager did not follow the grievance process 
§ 55-2407; 19538 Comp., § 73-25-7; 1995, ch. 167, § 3. contained in the university’s employee handbook by filing 
The 1995 amendment, effective June 16, 1995, in- a grievance; the handbook governed the manager’s employ- 
serted "board of", substituted "its" for "their", substituted ment with the university; and the manager filed an action in 
"the university of New Mexico" for "the university", and district court for breach of contract and wrongful termination 
added the last sentence. alleging that the employee handbook aby it contract and 
that the university breached the contract by ailing to abide 

ANNOTATIONS by the handbook’s policies and procedures governing work- 


place performance, disciplinary action, a harassment-free 
workplace, employer-employee relations, progressive disci- 
pline and by disciplining the manager without just cause, the 
manager's claims were barred because the manager failed to 
exhaust the handbook’s internal grievance procedures be- 


Employee must comply with internal grievance 
procedures. — An employee must. substantially comply 
with mandatory internal grievance procedures contained 
in an employee manual or handbook before filing suit for 
breach of contract claims based on an alleged failure of ; ¢ 
an employer to follow its employment policies, Lucero v. fore filing the breach of contract action based on an alleged 
UNM Board of Regents, 2012-NMCA-055, 278 P.3d: 1043, failure of the university to follow policies in the handbook. 
cert. denied, 2012-NMCERT-004. Q Lucero v. UNM Board of Regents, 2012-NMCA-055, 278 P.3d 

1043, cert. denied, 2012-NMCERT-004. 
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, Independence of board of regents. — The board | regents’ duties and responsibilities require that the board ° 
of regents is an independent governing body which has review and approve the actions taken below in exercise of 
a very real, though somewhat ill-defined, independence limited power to immediate government. 1969 Op. Att'y 
from outside control. The reason for the regents' auton- Gen, No. 69-104. 
omy: is to assure that the educational process is free of in- Duty to review mandatory. — The regents' duty of 
terference from the capricious whims of the political pro- review and approval of actions below is mandatory and 
cess. Regents of the Univ. of N.M. v. N.M. Fed'n of Teachers, cannot be waived or circumvented by the board. 1969 Op. 
1998-NMSC-020, 125 N.M. 401,.962 P.2d 1236. Att'y Gen. No. 69-104. 

Constitutionality of Public Employees Bargain- Traffic control jurisdiction. — The board of regents 
ing Act. — The Public Employees Bargaining Act, com- of the university of New Mexico is specifically given traffic 
piled in Chapter 10, Article 7E, which requires govern- control jurisdiction on its property and: may employ and 
ment entities, including the University of New Mexico, to assign duties of campus security officers for the institu- 
allow all employees except those specifically exempted by tion. 1969 Op. Att'y Gen. No. 69-48. 
that act to engage in collective bargaining, does not vio- Limited applicability of city's ordinances. — Ordi- 
late the autonomy of the University's Board of Regents as nances of the city of Albuquerque dealing with crimes do 
granted by N.M. Const., art. 12, § 13. Regents of Univ. of not apply to land under the control of the board of regents 
N.M. v. N.M. Fed'n of Teachers, 1998-NMSC-020, 125 N.M. of the university of New Mexico except for traffic offenses 
401, 962 P.2d 1236. as provided in 35-14-2 NMSA 1978. 1969 Op. Att'y Gen. 

Legislative intent. — In establishing the university No. 69-48. 
of New Mexico, the legislature contemplated that the re- Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
gents would exercise ultimate authority in the manage- Am, Jur. 2d Colleges and Universities § 25, 
ment and control of the university. 1969 Op. Att'y Gen. Clothes of pupils, validity of regulation as to, 14 
No. 69-104. _A.L.R.3d 1201. 

Review and approval of actions below. — The ex- 14A C.J.S. Colleges and Universities § 17. 


plicit references in 21-7-8 and 21-7-9 NMSA 1978 to the 


21-7-8. [Departmental organization. | 


The university shall have departments, which shall be opened at such times as the board of re- 
gents deem best, for instruction in science, literature and the arts, law, medicine, engineering and 
such other departments and studies as the board of regents may, from time to time, decide upon, 
including military training and tactics. 


History: Laws 1889, ch. 138, § 15; C.L. 1897, § 3577; the regents’ duties and responsibilities require that the 
Code 1915, § 5124; C.S. 1929, § 130-908; 1941 Comp., board review and approve the actions taken below in exer- 
§ 55-2408; 1953 Comp., § 73-25-8. cise of limited power of immediate government. 1969 Op. 

Bracketed material. — The bracketed material was Att'y Gen. No. 69-104. 
inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L.R. and C.J.S. references, — 15A 

‘ Am. Jur. 2d Galleges and Universities § 25, ~ 
ANNOTATIONS 14A C.J.S. Colleges and Universities § 4. 


Review and approval of actions below. — The ex- 
plicit references in this section and 21-7-9 NMSA 1978 to 


21-7-9. [Departmental faculties; course of instruction; books, degrees 
and diplomas; removal of officers. | 


The immediate government of the several departments shall be entrusted to their respective 
faculties, but the regents shall have the power to regulate the course of instruction, and prescribe 
the books and authorities to be used in the several departments, and also confer such degrees and 
grant such diplomas as are usually conferred and granted by other universities. The regents shall 
have power to remove any officer connected with the university when in their judgment the inter- 
ests require it. 


History: Laws 1889, ch. 138, § 16; C.L. 1897, § 3578; something an appellate court can resolve as a matter of 


Code 1915, § 5125; C. S. 1929, § 130-909; 1941 Comp., law; rather it is a question of fact, Feldman v. Regents of 
§ 55-2409; 1953 Comp. + § 73-25-9. Univ. of N.M., 1975-NMCA-111, 88 N.M. 392, 540 P.2d 872. 
Bracketed material. — The bracketed material was Discretion and judgment at lower levels provided 
inserted by the compiler and is not part of the law. for. — In this section and 21-7-8 NMSA 1978 the legisla- 
Cross references. — For removal of president or fac- ture provided for the exercise of discretion and judgment 
ulty member for cause after trial, see 21-1-7 NMSA 1978. at subordinate levels subject to the ultimate control of the 


regents. 1969 Op. Att'y Gen. No. 69-104. 


. ANNOTATIONS Powers of administration and goveramente are 
Removal of football coach. — Whether the head permitted various faculty groups, and are character- 
football coach is an. "officer" under this section is not ized as those of "immediate government." 1969 Op. Att'y 


Gen. No, 69-104. 
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21-7-9,1 


Review and approval of actions below. — The ex- 
plicit references in this section and 21-7-8 NMSA 1978 to 
the regents' duties and responsibilities require that the 
board review and approve the actions taken below in exer- 
cise of limited power of immediate  phreaemnenn 1969 Op. 
Att'y Gen, No. 69-104. 

Am. Jur. 2d, A.L.R. and Cu.8. referendes. — 15A 
Am. Jur, 2d Colleges and Universities §§ 1, 5, 11 to 13, 
31, 41. 

Instructors, imposing noneducational functions upon, 
67 A.L.R. 10382, 


UNIVERSITY OF NEW MEXICO 


21-7-9.2 


Teacher in state college or university as officer or em- 
ployee, 75 A.L.R. 1352. 

Validity of governmental requirement of oath of alle- 
giance or loyalty, 18 A.L.R.2d 268. 

Dismissal or rejection of public schoolteacher becausé of 
disloyalty, 27 A.L.R.2d 487. 

Elements and measure of damages inaction ‘we school 
teacher for wrongful discharge, 22 A.L.R.38d 1047. 

Student's right to compel school officials to issue degree, 


diploma, or.the like, 11 A.L.R.4th 1182. 


14A C.J.S. Colleges and Universities §§ 17, 19, 25, 29. 


21-7-9.1. Purpose [of Spanivh resource center] 


Pursuant to a memorandum of iMdlerstagaing aren the ministry of education and science 
of Spain and the university of New Mexico providing for the establishment of a Aaa resource 
center in New Mexico, the center for southwest research will: ; 

A. receive. from the ministry of education and science of Spain: 

(1) approximately two thousand volumes of Spanish language children's race, repre- 


sentative of the best materials published; 


(2) a methodological and pedagogical collection of scholarly Suanidtl language works, in- 
cluding essays, university studies and special publications; 
(3) ‘approximately one thousand volumes of Spanish language classical and contemporary 


literature; 


(4) a significant collection of Spanish language educational, technical and instructional 


materials; 


(5) more than four thousand hours of recorded Spanish language ‘audio and audiovisual 


materials; and 


(6) an important library of current and classical Spanish language movies; 


B. make the items received from the ministry of education and science of Spain available to 
scholars, teachers, university students, bilingual coordinators, administrators and others research- 
ing or interested in Hispanic language and culture; 

C. organize, coordinate with the state department of public education and sponsor with the 


ministry of education and science of Spain various workshops, seminars and other educational 
and training events for bilingual teachers that focus on: ; 


(1) Spanish language; 


(2) bilingual and other language instruction methodologies; 
(3) Spanish language classroom resources; and 
(4) specific topics related to Hispanic history, arts and exlltuhd! 
D. support, through pilot projects, research related to jen aera and voautng Spanish asa 


foreign language; 


E. provide exhibitions and swine of the materials 1 in the Spanien resource center’ s Spanish 


language collections; and 


‘F. promote statewide cultural activities related to the aelladtiahe nd activities of the Spanish 


resource center. 


History: Laws 1992, ch. 73, § 1. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


21-7-9.2. El centro de la raza created; purpose. 


The "el centro de la raza" is created as a service center within the ditisifn of student affairs of 
the university of New Mexico. The center shall provide training, technical assistance, research 
assistance, student academic support in the form of instruction and tutoring and information dis- 
semination for Hispanic student recruitment and retention. The training, technical assistance, 
research assistance and information dissemination shall be made available to persons who 
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21-7-10 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-7-13 


participate in el centro de la raza. El centro de la raza shall prepare an annual report for the legis- 
lature showing the progress of the center in providing services to Hispanic students. 


History: Laws 2005, ch. 164, § 1... art. IV, § 23, was effective ‘June 17, 2005, 90 dave after 
Effective dates. — Laws 2005, ch. 164 contained no adjournment of the legislature. 
effective date provision; but, pursuant to’ N.M. Const., 


21-7-10. [Admission of students; rules and regulations. | 


The university shall be open to the children of all residents of this state and such others as the 
board of regents may determine, under such rules and regulations as may be prescribed by said 
board, whenever the finances of the institution shall warrant it, and it is deemed om by said 
board of regents. | ) 


History: Laws 1889, ch. 138, § 16a; C.L. 1897, § 3579; ANNOTATIONS / 
Bee ee ee ComPyiy Am. Jur. 2d, A.L.R. and C.J.S. references, — 15A 


§ 55-2410; 1953 Comp., § 73-25-10. 
a's cpal Am, Jur. 2d Colleges and Universities §§ 2,7, 8, 17. 
Re ee ee eee ee Mandamus to compel enrollment of student, 39 A.L.R. 


inserted by the compiler and is not part of the law. 1019. 


.— tuiti d triculati , mew : 
Pate s iba NASH fore Seer en aR Loree 4) ae: Failure of student to attain or maintain prescribed scho- 


lastic rating, as ground for dropping him, 86 A.L,R. 484. 
Standing to challenge college or professional school ad- 

missions program which gives preference to minority or 

disadvantaged applicants, 60 A.L.R. Fed. 612. 


21-7-11. [Sectarianism prohibited.] 


No sectarian tenets or opinions shall be required to entitle any person to be admitted as a stu- 
dent or employed as a tutor, or other instructor in said university, but the same shall forever be 
strictly nonsectarian in character. 


History: Laws 1889, ch. 138, § 17; C.L. 1897, § 3580; Sectarianism in schools, 5 A.L.R. 866, 141 A. L.R. 1144, 
Code 1915, § 5127; C.S. 1929, § 130-911; 1941 Comp., 45 A.L.R.2d 742. 
§ 55-2411; 1953 Comp., § 73-25-11. 14A C.J.S. Colleges and Universities s 7; 16A C.J.S. 
Bracketed material. — The bracketed material was Constitutional Law §§ 518 to 521, 523. 
inserted by the compiler and is not part of the law. 
ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 16 Am. 
- Jur. 2d Constitutional Law §§ 465, 466, 481. 


21-7-12. [Meetings of board of regents; quorum. |] 


The meetings of the board may be called in such manner as the board of regents may. prescribe, 
and the majority of said board shall constitute a quorum for the transaction of business, but a less 
number may adjourn from time to time. 


History: Laws 1889, ch. 138, § 18; C.L. 1897, § 3581; Bracketed material. — The bracketed material was 
Code 1915, § 5128; C.S. 1929, § 130-912; 1941 Comp., inserted by the compiler and is not part of the law. 
§ 55-2412; 1953 Comp., § 73-25-12. 


21-7-13. [Building and improvement bonds; purposes; BULBOFIEY. of 
board of regents. | 
That for the purpose of erecting, altering, improving, furnishing or equipping any necessary 
buildings at the university of New Mexico. at Albuquerque, or for acquiring any necessary land for 


the use of said university, or for retiring the whole or any part of any series of bonds previously is-. 
sued under the provisions hereof, or for any of such purposes, the board of regents of the university 
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21-7-14 


UNIVERSITY OF NEW MEXICO 


21-7-16 


of New Mexico is hereby authorized to borrow money in conformity with cary terms of this act [21- 
7-13, 21-7-14, 21-7-16 through 21-7-25 NMSA at sen 


History: Laws 1927, ch. 47, § 1; 1929, ch. 30, § 1; C.S. 
1929, § 130-913; 1941 Comp., § 55-2418; 1953 Comp., 
§ 73-25-13. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For purchase of university bonds 
by state treasurer, see 21-7-24 NMSA 1978. 


ANNOTATIONS 


Use of income. — The legislature has power to autho- 
rize the state university to make such use of its income 
as is deemed best. Seward v. Bowers, 19383-NMSC-056, 37 
N.M. 385, 24 P.2d 253; State v. Regents of Univ. of N.M., 
1927-NMSC-047, 32 N.M. 428, 258 P. 571, 

Nature of bond obligations. — Bonds issued by the 
university of New Mexico under 21-7-13 to 21-7-25 NMSA 


for taxation to provide interest and sinking fund need 
be made, and the approval by the voters is not necessary. 
They are the obligations of the university. State v. Regents 
of Univ. of N.M., 1927-NMSC-047, 32 N.M. 428, 258 P. 571: 

Power to borrow money. — Regents of the state uni- 
versity may borrow money for certain building purposes 
and pledge sufficient of their income from permanent 
funds to repay such sums borrowed and issue bonds there- 
for, provided that the limitation of the amount of bonds 
that can be issued, as contained in 21-7-24 NMSA 1978 
does not work as a bar. 1933-34 Op. Att'y Gen. No. 33-650. 

State treasurer may purchase bonds of state uni- 
versity herein authorized. 1931-32 Op. Att'y Gen, No. 32- 
443, 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Colleges and Universities § 35. 

14A C.J.S. Colleges and Universities § 17. 


1978 are not obligations of the state, and no provision 


21-7-14. [Resolution for issuance of building and improvement bonds. | 


Whenever the said board, by the affirmative vote of a majority of its members, duly entered in 
the minutes of said board, shall by resolution determine that it is necessary to erect, alter, im- 
prove, furnish or equip any building or buildings at said university, or acquire any land for the use 
thereof, or to retire the whole or any part of any series of bonds previously issued in conformity 
with the provisions of this act [21-7-13, 21-7-14, 21-7-16 through 21-7-25 NMSA 1978], or for ei- 
ther of said purposes, said board is hereby empowered and authorized to issue and sell, subject to 
the terms of this act, building and improvement bonds of the university of New Mexico. 


History: Laws 1927, ch. 47, § 2; 1929, ch. 30, § 2; C.S. 
1929, § 130-914; 1941 Comp., § 55-2414; 1953 Comp., 
§ 78-25-14. 

Bracketed material. — The bracketed material was 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur, 2d Public Securities and Obligations § 120. 


inserted by the compiler and is not part of the law. 14A C.J.S, Colleges and Universities §§ 4, 10. 


21-7-15. Form and conditions of bonds. 


Bonds issued pursuant to Sections 21-7-13 through 21-7-25 NMSA 1978 shall be in such form 
and denominations as the board of regents of the university of New Mexico shall determine, due 
and payable not later than twenty years from date of issue. The bonds shall be payable in consecu- 
tive order commencing not later than two years from date of issue. 


Power and discretion of officer or board authorized to is- 
sue bonds of governmental units as regards terms or con- 
ditions to be included therein, 119 A.L.R. 190. 

47 C.J.S. Interest and Usury; Consumer Credit § 18. 


History: 1978 Comp., § 21-7-15, enacted by Laws 
1983, ch. 265, § 39. 

Repeals and reenactments. — Laws 1983, ch. 265, 
§ 39 repealed former 21-7-15 NMSA 1978 and enacted a 
new section. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 64 Am. 
Jur, 2d Public Seatnigide and ef ehyee §§ 195, 196, 202, 
205, 399 to 453. 


21-7-16. [Sale of building and improvement bonds; notice, publication 
and contents; conduct; delivery of bonds; purchase by state 
treasurer; acceptance by public officials. ] 


The board shall offer said bonds for sale, after publication of notice of the time and place of sale, 
in some newspaper of general circulation in Albuquerque, New Mexico, and also in some financial 
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21-7-17 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-7-18 


newspaper published in the city of New York, once each week for four successive weeks prior to the 
date fixed for said sale. Such notice shall specify the amount, denomination, maturity dates and 
the description of the bonds to be offered for sale, and the place, day and hour at which sealed bids 
therefor will be received and opened, and that only unconditional bids will be considered, and that 
each bid must be accompanied by a certified check drawn on a solvent bank or trust company, pay- 
able to the order of the secretary and treasurer of said board, for not less than five per centum of 
the par value of'the bonds offered for saleyas a guaranty that the bonds will be taken by the bidder 
if his bid is accepted and the bidder does not take and pay for the bonds in accordance therewith. 
At the place and time specified in such notice, the board or the executive committee thereof shall 
publicly open the bids and award the bonds to the responsible bidder or bidders offering the high- 
est price therefor, but no bid shall be accepted for less than the par value of said bonds, plus the 
accrued interest from the last preceding interest date to the date of delivery of said bonds. Before 
delivery of the bonds to the purchaser, the secretary and treasurer of the board shall detach and 
cancel all matured interest coupons. Said board or the executive committee thereof, shall have 
and reserve the right to reject any and all bids at such sale, and readvertise the same. The state 
treasurer may, with the approval of the’ state board of finance and the other officials whose ap- 
proval may be required by law for the investment of public funds, purchase such bonds at par and 
~ accrued interest to date of delivery for such investment, without the necessity of them being ad- 
vertised or publicly offered for sale by the board, or after rejection of bids for all or any part of any 
issue. Such bonds shall be accepted at their par value by all public officials in this state as security 
for the repayment of all deposits of public monies of this state, or of any county, municipality or 
public institution thereof, and as security for the faithful performance of any obligation or duty to 
guarantee the performance of which such officials are now authorized by law to accept a deposit of 
the bonds of this state or of the United States of America. 


History: Laws 1927, ch. 47, § 4; 1929, ch. 30, § 3; C.S. ANNOTATIONS 

1929, § 180-916; 1941 C » § 55-2416; 1953 C o 

ieee oreat rate Am. Jur. 2d, A.L.R. and C.J.8. references. — 64 Am, 
Bracketed material: -=:The:bracketed material was Jur. 2d Public Securities and Obligations §§ 120, 228, 229, 


240, 452, 453, 488. 
Sale of municipal or other public bonds at less than par 
or face value, 91 A.L.R. 7, 162 A.L.R. 396. 


inserted by the compiler and is not part of the law. 


21-7-17. [Disposition of dawene da of tour. 3 and improvement 
bond sales.] 


The proceeds from the sale of said bonds shall be paid to the secretary and treasurer of said board, 
and shall be by him placed in a separate fund to be known as "permanent improvement fund" to be 
used and paid out only for the specified purposes in this act [21-7-13, 21-7-14; 21-7-16 through 21-7-25. 
NMSA 1978] enumerated upon order of the board, on checks signed by the president or vice president: 
of said board and by the secretary and treasurer thereof, except such portion thereof as may have been 
received on account of accrued interest on said bonds to date of delivery, which amount shall be placed 
in the "interest and retirement fund" for the liquidation of said bonds as hereinafter provided. The ‘cost 
of preparing, advertising and selling said bonds, including any necessary expense for legal opinions 
thereon, shall be paid out of the proceeds of the sale of said bonds. 


History: Laws 1927, ch. 47, § 5; C.S. 1929, § 180-917; ANNOTATIONS 
1941 Comp., § 55-2417; 1953 Comp., § 78-25-17. 

Bracketed material. — The bracketed material was Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
inserted by the compiler and is not part of the law. Am, Jur. 2d Colleges and Universities § 33. 


14A C.J.S. Colleges and Universities § 14. 


21- 1 18. [Interest.and sateamonty fund for inuaiiding and jmpnoyement 
bonds; establishment; replenishment. ] : 


The board of.regents shall, at the time of issuing said bonds, establish for the payment of the 
principal and interest thereof a fund to be known as "interest. and retirement fund" into which 
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21-7-19 UNIVERSITY OF NEW MEXICO 21-7-21 


fund said board shall immediately place a sum not less than the amount necessary to pay the in- 
terest and maturing principal of said bonds for the ensuing twelve months, and annually thereaf- 
ter shall continue to place in said fund a sufficient amount to pay principal and interest maturing 
in the succeeding twelve months. 


History: Laws 1927, ch. 47, § 6; C.S. 1929, § 130-918; ANNOTATIONS 
1941 Comp., § 55-2418; 1953 Comp., § '78-25-18. a1 
Bracketed material. — The bracketed material was Am. Jur, 2d, A.L.R, and C,J.S, references. — 64 Am. 


inserted by the compiler and is not part of the law. Jur, 2d Public Securities and Obligations § 266. 


21-7-19. [Income pledged for ESAem HON of building and improvement 
bonds. ] 


For the faithful and prompt payment of all interest and principal of said bonds as and when the 
same shall mature according to the tenor thereof, the issue thereof shall constitute an irrevocable 
pledge by said board of so much of each year's income from the permanent fund of the university 
of New Mexico in the hands of the treasurer of this state, as shall be necessary to provide the "in- 
terest and retirement fund" herein mentioned, for the ensuing year, and to at all times fully and 
faithfully keep the same in not less than the amount necessary to pay the interest and principal 
maturing as aforesaid; and in addition thereto the issue of said bonds’ shall constitute an irrevo- 
cable pledge by said board of so much of each year's income from the income and current fund 
derived from the lease of such of its lands as remain unsold, as may be necessary to fully protect 
the "interest and retirement fund" for the ensuing year, and keep the same at all times in proper 
amount as herein provided. 


History: Laws 1927, ch. 47, § 7; C.S. 1929, § 130-919; ANNOTATIONS 


1941 Comp., § 55-2419; 1953 Comp., § 73-25-19. 
Bracketed material. -ariThe, bratketedsmaterial; wes Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am, 


inserted by the compiler and is not part of the law. Jur. 2d Public Securities and Obligations § 199. 


21-7-20. [Income from investment of permanent fund derived 
from trust land sales pledged to repay building and 
improvement bonds. | 


That from and after the passage and approval of this act [21-7-13, 21-7-14, 21-7-16 bhrotigit 21- 
7-25 NMSA 1978], all permanent funds thereafter derived from the sale or disposition of the lands 
held in trust for said university, shall be invested in bonds of the United States or of the state of 
New Mexico, the income from which shall likewise form.a part of the pledged income for the pay- 
ment of the principal and interest of said bonds issued by said board. 


History: Laws 1927, ch. 47, § 8; C.S, 1929, § 130-920;, : ANNOTATIONS 
1941 Comp., § 55-2420; 1953 Comp,, § 73-25-20. ; 

Bracketed material. — The bracketad ‘material was “ey Lanvone fer Si amreaeoexart  rapiaagn — 154 
inserted by the compiler and is not part of the tong 1 4A CIS. Colleges and Universities § 14. 


21-7-21. [Payment of principal oie interest on building booed 
improvement bonds. | 


It shall be the duty of the secretary and treasurer oe said boned of regents to forward to thet bank 
at which said bonds are payable, prior to the date on which any coupons or any principal amount 
of any of said bonds shall mature, out of the "interest and retirement fund" a sufficient sum of 
money to meet said coupons and maturing bonds as the same become due, plus Cd service charge 
which said bank shall be entitled to receive for its services. —~ 


541 


© 2022 State of New Mexico. New Mexico: Compilation Commission. All rights reserved. 
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History: Laws 1927, ch. 47, § 9; C.S. 1929, § 130-921; ANNOTATIONS 


194} Compich Abra 42121958 Compa 478:25;25, Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 


Bracketed material. — The bracketed material was 

: . ‘ Jur. 2d Public Securities and Obligations §§ 197, 198. 
t : 

inserted by the compiler and is not part of the law. 11 C.J.8. Bonds § 59 et seq. ; 


21-7-22. [Restrictions on use of building and improvement bond 
proceeds. | 


None of the funds derived from the sale of said bonds, except so much thereof as shall be neces- 
sary to defray the cost of the issuance thereof and the accrued interest from the date thereof to the 
time of delivery, shall ever be used or expended by said board for any other purposes than those for 
which authority is herein given to issue the same, as set forth in Section 1 [21- 7-13 NMSA 1978] 
hereof. 


History: Laws 1927, ch. 47, § 10; C.S. 1929, § 130- Bracketed material. — The bracketed material was 
922; 1941 Comp., § 55-2422; 1958 Comp., § 73-25-22. inserted by the compiler and is not part of the law. 


21-7-23. [Payments by state treasurer relaling to building aan 
improvement bonds. ] 


It is hereby made the duty of the treasurer of this state, upon receiving written notice from the 
secretary and treasurer of said board that it has issued bonds as provided for herein, to forthwith 
forward and pay over to the secretary and treasurer of said board out of the income from the per- 
manent funds of said university, a sum sufficient to make and establish the income [interest] and 
retirement fund, as herein provided, and annually thereafter to pay over a sufficient amount for 
said purpose, to the end that said interest and retirement fund shall at all times be kept in the 
proper amount. In the event there should not be sufficient undistributed income from permanent 
funds of said university, then said state treasurer shall use so much of the income and current 
fund of said university in his hands as shall be necessary to establish and at all times maintain 
said interest and retirement fund. : 


History: Laws 1927, ch. 47, § 11; C.S. 1929, § 130- ANNOTATIONS 
923; 1941 Comp., § 55-2423; 1958 Comp., § 73-25-23. 

Bracketed material, — The bracketed material was Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
inserted by the compiler to correspond with 21-7-17 to 21- Am. Jur. 2d Colleges and Universities § 35. 
7+19 and 21-7-21 NMSA 1978, and is not part of the law. 14A C8. Colleges and Universities § 14. 


21-7-24. [Issuance of building and improvement bonds in series; 
restrictions. | 


In the event the board of regents aforesaid should find it advisable to issue bonds under this act 
[21-7-13, 21-7-14, 21-7-16 through 21-7-25 NMSA 1978] in more than one series, or at different 
times, for any of the purposes aforesaid, then each series of said bonds shall be designated by the 
letter "A," "B" or in some other designation to the end that each series shall be kept separate, and 
all of the requirements of this act shall apply to and be faithfully followed, done and carried out 
as to each of said series; provided, however, that said board of regents shall not have power to is- 
sue bonds hereunder, the aggregate annual requirements.for which to meet interest and principal, 
shall exceed the amount of the income from the permanent funds of said university received by 
the state treasurer for the fiscal year next preceding the date of the issuance of said bonds or any 
series thereof. 


History: Laws 1927, ch. 47, § 12; 1929, ch. 80, § 4; ANNOTATIONS 


C.S. 1929, § 130-924; 1941 Comp., § 55-2424; 1953 
Comp., § 73-25-24, ri Am. Jur. 2d, AL.R. and C.JS. references. — 15A 
Bracketed material, — The bracketed material was Am. Jur, 2d Colleges and Universities § 35. 
inserted by the compiler and is not part of the law. 14A C.J.S. Colleges and Universities § 14. 
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21-7-25. UNIVERSITY OF NEW MEXICO 21-7-29 


21-7-25. [Tax exemption of building and improvement bonds. ] 


Bonds issued under the provisions of this act [21-7-13, 21-7-14, 21-7-16 through 21-7-25 NMSA 
1978], being for the sole purposes specified in Section 1 [21-7-13 NMSA 1978] hereof, shall forever 
be and remain free and exempt from taxation by this state or any subdivision thereof. 


History: Laws 1927, ‘oh 47, § 13; C.S. 1929, § 130- Constitutional enumeration of subjects of tax exemp-, 
925; 1941 Comp., § 55-2425; 1953 Comp., § 73-25-25. tion as affecting power of legislature to free government 
Bracketed material. — The bracketed material was securities or property from taxation, 9 A.L. R. 436. 
inserted by the compiler and is not part of the law. 84.C,J.S. Taxation § 260; 


ANNOTATIONS 


Am. Jur. 2d, ALR. and C.J.S. references. — 71Am. 
dur. 2d State pad Local Taxation §§ jh 626. 


21-7-26. Temporary provision; medical joskloney programs; state 
cooperation. 


A. The legislature finds that the expansion of hospital physician residency programs may ex- 
tend and expand limited health delivery resources into rural and other medically underserved 
areas of the state. 

B. The department of health and the university of New Mexico school of medicine shall assist 
hospitals in the state to develop and expand physician residencies in family practice, internal 
medicine, obstetrics, gynecology and pediatrics in rural or other medically underserved areas. The 
department and the school of medicine shall provide information and technical assistance. to,en- 
hance hospital physician residency programs in rural or other medically underserved areas. 


History: Laws 1994, ch, 57,.§ 17. | 


21- 7 27. Temporary provision; university of New Mexico; physician 
| assistant training program. 


The board of regents of the university of New Mexico shall establish a primary care physician 
assistant training program designed to meet the needs of the state. 


History: Laws 1994, ch. 57, § 18. 


21-7-28. Creation of the Taos branch community college of the 
university of New Mexico. 


On July 1, 2003, the "Taos branch community college" of the university of New Mexico is created. 


History: Laws 2002, ch. 73, § 1. _ IV, § 28, was effective May 15, 2002, 90 days after gAwO 
Effective dates. — Laws 2002, ch. 73 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to'N.M.Const., art. ° 


21-7-29. Rio Rancho campus for the university of New Mexico and 
other institutions. 


The board of regents of the university of New Mexico may create a campus of the university in 
Rio Rancho, which it may operate separately or jointly with any other post-secondary educational 
institution. 


‘History: Laws 2009, ch. 40,§1, IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 40 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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21-7-30. State digital geospatial data ae designated; powers 
and duties. 


A. The resource geographic information system within the eit deter baweilsldie center of the 
university of New Mexico is designated as the "state digital geospatial data clearinghouse" to 
serve as a publicly accessible repository for digital geospatial data. For the purposes of this sec- 
tion, "digital geospatial data" means electronic information that includes the geographic or Spatial 
location and characteristics of features and boundaries on, above or below the earth's surtace. 

B. The state digital geospatial data clearinghouse shall: 

(1) coordinate, acquire, manage, inventory, maintain, secure and deliver nati cee 
to state agencies, local governments, tribal governments, universities, federal agencies or private 
sector entities; 

(2) ensure compliance with the Public Records Act [Chapter 14, Article 3 NMSA 1978] for 
geospatial data that originate with a state agency or local government; 

(3) provide online access to other geospatial data repositories, distributed data resources 
and mapping services developed or maintained and for use by state agencies, local governments, 
tribal governments, universities, federal agencies or private sector entities; 

(4) support the data needs for pilot and prototype geospatial mapping projects in conjunc- 
tion with state agencies, local governments, tribal governments, universities, federal agencies or 
private sector entities; 

(5) ‘participate in the updates to and implementation of the state enqdnebtiss information 
technology strategic plan; 

(6) provide access to reference maps, images and data for geospatial information system 
projects for and among state agencies, local governments, tribal governments, universities, federal 
agencies or private sector entities; 

(7) . collaborate with state agencies, local governments, tribal governments, universities, 
federal agencies or private sector entities to facilitate the coordination of geospatial data acquisi- 
tion; 

(8) serve as the reference repository. for.geospatial data in the state; provided, however, 
that the originating agency or entity retains custody and responsibility of the data generated by 
the agency or entity; 

(9) implement systems that are compliant with web-based standards-and best-practice 
technologies; 

(10) participate in the identification, development and implementalion of state geospatial 
standards and facilitate adherence to those standards; and 

(11) submit an annual report to the information Poe oey commission, the legislative 
finance committee and an appropriate interim legislative committee that includes: 

(a) an inventory of publicly accessible Vs nhac information available from the 
clearinghouse; 

(b) descriptions of how geospatial information is managed and accessed; and 

(c) a summary of clearinghouse enhancements, collaborations and data acquisitions 
toward maintaining best-available geospatial information. 

C. The state digital geospatial data clearinghouse may: 

(1) enter into contracts and agreements with state agencies, local governments, tribal ative 
ernments, universities, federal agencies or private sector entities to share or provide geospatial 
data; o | 

(2) coordinate geospatial data-acquisition projects with state agencies, local governments, 
tribal governments, universities, federal agencies or private sector entities; and 

(3) leverage funds and data from state agencies, local governments, tribal governments, 
universities, federal agencies or private sector entities to carry out the purposes of the clearing- 
house. 


History: Laws 2013, ch. 18, § 1. IV, § 28, was effective June 14, 2018, 90 days after the 
Effective dates. — Laws 2018, ch. 18 contained ‘no ef-' adjournment of the legislature. — 
fective date provision, but, pursuant to N.M. Const., art. 
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21-7-31 NEW MEXICO STATE UNIVERSITY 21-7-32 


21-7-31. Stephen Easley center for telehealth. 


The center for telehealth at the university of New Mexico shall be named the "Stephen Easley 
telehealth videoconferencing center", after Representative Stephen Easley, who died in office on 
August 14, 20138. ) 


b 


History: Laws 2015, ch. 158,§ 1. _ IV, § 23, was effective June 19, 2015, 90 days after the 
Effective dates. — Laws 2015, ch. 158 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


21-7-32. Off-campus instructional center for university of New Mexico 
in Valencia county. 


Pursuant to Section 21-1-26.9 NMSA 1978, the board of regents of the university of New Mexico 
is authorized to create an off-campus instructional center in Valencia county. 


History: Laws 2019, ch. 178, § 1. IV, § 23, was effective June, 14, 2019, 90 days after the 
Effective dates, — Laws 2019, ch. 178 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 8 


New Mexico State University 


Sec. Sec. 
21-8-1. Objects; admission; rules and regulations. 21-8-21. Income pledged to pay building and improve- 
21-8-2. Construction of other names for college used in ment bonds. 
statutes. 21-8-22, Payment of interest and principal of building 
21-8-3, Curriculum; management vested in board of re- and improvement bonds. 
gents; number and qualifications; corpo- 21-8-23...Use of proceeds of building and improvement 
rate style and powers; quorum. . bonds restricted. 
21-8-4. Officers. 21-8-24. State treasurer's payments relating to building 
21-8-5, Powers and duties of board of'regents. and improvement bonds. 
21-8-6. Rules; calling meetings of board of regents. 21-8-25. Issuance of building and improvement bonds in 
21-8-7. Course of instruction; books; diplomas and de- series; restrictions. 
grees; removal of officers. 21-8-26. Bonds exempt'from taxation. 
21-8-8. Agricultural and horticultural laws; ddchiniiatra! 21-8-27. Board constituted custodian for grave of Eugene 
tion and enforcement vested in board of _ Manlove Rhodes. 
regents; inspectors and agents. 21-8-28. Building materials research and testing insti- 
21-8-9. Agricultural experiment station; direction; fed- tute established. 
eral benefits. 21-8-29. Function of testing institute. 
21-8-10. Contracts for acceptance and administration of 21-8-30. Equipment. 
funds. © 21-8-31. Director. 
21-8-11, Acceptance of congressional grant of 1887 for 21-8-32. Institute not conducted for gain. 
experiment station. 21-8-33. Use of services. 
21-8-12, Acceptance of Adams Act, grant, for experiment 21-8-34. Fees for services. 
station. 21-8-35. Center for broadcasting and international com- 
21-8-13. Acceptance of Purnell Act grant for experiment ~ munications established. 
station. 21-8-36. Activities of center. 
21-8-14. Acceptance of congressional grant of 1890 for 21-8-37. Findings. : 
New Mexico state university. 21-8-38. International business facilitation center estab- 
21-8-15. Authorized to borrow money. lished; duties. 
21-8-16. Board may issue building and improvement 21-8-39. Waste management education and research con- 
bonds. sortium created; purpose. 
21-8-17,.. Form and conditions of bonds. 21-8-40. Water resources regeaneh institute created; pur- 
21-8-18. Sale of building and improvement bonds; notice, pose, 
publication and contents; bids; purchase 21-8-41.. College assistance te eteak program. 
by state treasurer; acceptance by public 21-8-42. Regional educational technology assistance cen- 
officials. ter created. _ 
21-8-19. Disposition of building and improvement bond 21-8-43.. Alliance for underrepresented students created; 
proceeds; permanent improvement fund; purpose. 
interest and retirement fund; costs of sale. 21-8-44, Public-private partnership for university cam- 
21-8-20. Establishment and replenishment of interest pus in San Luis Potosi, Mexico. 


and retirement fund for building and im- 
provement bonds. 


545 


©, 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


21-8-1 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-8-2 


21-8-1. [Objects; admission; rules and regulations.]. «.' 


The New Mexico college of agriculture:and mechanic arts [New Mexico state university] shall 
be an institution of learning open to the children of all the residents of this state, and such other 
persons as the board of regents may determine, under such terms, rules and regulations as may 
be prescribed by said board of regents; shall be nonsectarian in character and devoted to practi- 
cal instruction in agriculture, mechanic arts, natural sciences connected therewith, as well as a 
thorough course of instruction in all branches of learning bearing upon agriculture, and other 
industrial pursuits. One hae 


History: Laws 1889, ch. 138, § 19; C.L.: 1897, § 3552; «contained in the:university’s employee handbook by filing 
Code 1915, § 5129; C.S. 1929, § 180-1001; 1941 Comp., a grievance; the handbook governed the manager's em- 
§ 55-2501; 1953 Comp., § 73-26-1. ployment with the university; and the manager filed an 

Bracketed material. — The bracketed material was action in district court for breach of contract and wrongful 
inserted by the compiler and is not part of thelaw. | termination alleging that the employee handbook created 

Laws 1889, ch, 138, § 2; created and established the, a contract and that the university breached the contract 
agricultural college and agricultural experiment station by failing to abide by the handbook’s policies and proce- 
of New Mexico, as an institution of learning. Laws 1893, dures governing workplace performance, disciplinary ac- 
ch. 61, § 24, changed the name of the agricultural college tion, a harassment-free workplace, employer-employee 
and agricultural (experiment) station of New Mexico to relations, progressive discipline and by disciplinitig the 
the New Mexico college of agriculture and mechanic arts, manager without just’ cause, the manager’s claims were 
Article XII, Section 11, of the constitution of New Mex- barred because the manager failed to exhaust the hand- 
ico, as repealed and reenacted November 8, 1960, further book’s internal grievance procedures before filing the 
changed the name to the New Mexico state university. See ' breach of contract action based on an alleged failure of 
also 21-8-2 NMSA 1978, the university to follow policies in the handbook. Lucero v. 

Cross references. — For designation as state educa- UNM Board of Regents,,-2012-NMCA-055, 278 P.3d 10438, 
tional institution, see N.M. Const.; art. XII, § 11. cert. denied, 2012-NMCERT-004. 

For acceptance of land grants, see N.M. Const., art. XII, Powers of board of regents. — The board of regents 
§ 12. has the power to enact laws, rules and regulations for the 

For management by board of regents, see N.M. Const., government of the college, and may make reasonable rules: 
art. XII, § 13. and regulations for the government and discipline of the 

students under this section. 1939-40 Op. Att'y Gen. 134. 
ANNOTATIONS Am. Jur, 2d, A.L.R. and C.J.S, references. — 3 Am. 

Employee must comply with internal grievance Jur. 2d Agriculture § 24;.15A Am. Jur. 2d Colleges and 

procedures, — An employee must substantially comply Universities § 17; 16 Am, Jur. 2d. Constitutional Law 


' with mandatory internal grievance procedures contained §§ 465, 466, 481. 
in an employee manual or handbook before filing suit for Sectarianism in schools, § A.L.R, 866, 141 A.L.R. 1144, 


breach of contract claims based on an alleged failure of 45 A.L.R.2d 742, 
an employer to follow its employment policies. Lucero v. Validity and application of provisions governing pio 


UNM Board of R ts; 2012-NMCA-055, 278 P.3d 1043, mination of residency. for, purpose of fixing fee differential 
ARLE eisai rettenmoan for out-of-state students in public college, 56.A.L.R.3d 641, 


Where a university manager was tepnithated by the uni- _14A CJS. Colleges and Universities §§ 4, 7; 16A C.J.S. 
versity; the manager did not follow'the grievance process Constitutional Law §§ 518 to 521, 523. 


21-8-2. [Construction of other names for college used in statutes.] 


Wherever in the statutes of the state:of New Mexico, the term "agricultural college of New 
Mexico," or "agricultural and mechanical college," or "college of agriculture and mechanic arts," or 
"agricultural college," or "state college," or "New Mexico agricultural college," or any other similar 
designation, where the context shows the meaning to be "New Mexico college of agriculture and 
mechanic arts," the same shall be'construed and held to mean “New Mexico college of agriculture 
and mechanic arts [New Mexico state university]." 


History: Laws 1939, ch. 28, § 2; iat Comp, + § 55- the New Mexico college of agriculture and mechanic arts. 


2502; 1953 Comp., § 73-26-2. Article XII, Section 11, of the constitution of New Mex- 
Bracketed material. — The racieared ea was ico, as repealed and reenacted November 8, 1960, further 
inserted by the compiler and is not part’of the law. changed the name to the New Mexico state university. See 


Laws 1889, ch. 138, § 2, created and established the also 21-8-2 NMSA 1978: 
agricultural college and agricultural experiment station 


of New Mexico, as an institution of learning. Laws 1893, ANNOTATIONS 
ch, 61, § 24, changed the name of the’agricultural college Am. Jur. 2d, A.L.R. and C.J.S. references. — 14k 
and agricultural (experiment) station of New Mexico to C.J.8. Colleges aa Universities § 9. ; 
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21-8-3 NEW MEXICO STATE UNIVERSITY 21-8-4 


21-8-3. [Curriculum; management vested in board of regents; number 
and qualifications; corporate style and powers; quorum.] 


The course of instruction of the college [New Mexico state university] hereby created shall em- 
brace the English language, literature, mathematics, philosophy, civil engineering, chemistry and 
animal and vegetable anatomy and physiology, the veterinary art, entomology, geology, and po- 
litical, rural and household economy, horticulture, moral philosophy, history, mechanics and such 
other sciences and courses of instruction as shall be prescribed by the regents of this institution 
of learning. The management of said college [university] and experiment station, the care and 
preservation of all property, of which such institution shall become possessed, the erection and 
construction of all buildings necessary for the use of said college [university] and station, and the 
disbursement and expenditure of all moneys provided for by this act, shall be vested in a board of 
five regents. Said five regents shall possess the same qualifications, as required for the regents of 
the university of New Mexico. Said regents and their successors in office shall constitute a body 
corporate, with the name and style of the the [sic] regents of the New Mexico college of agriculture 
and mechanic arts [New Mexico state university], with the right as such of suing and being sued, 
of contracting and being contracted with, of making and using a common seal, and altering the 
same at pleasure, of causing all things to be done necessary to carry out the provisions of law. A 
majority of the board shall constitute a quorum for the transaction of business, but a less number 
may adjourn from time to time. 


. History: Laws 1889, ch..138, § 20; C.L, 1897, § 3553; _ Scope of powers. — The legislature has expressly rec- 
Weds 1915, § 5130; C.S. 1929, § 130- 1002; Laws 1939, ognized the authority of institutions of higher learning 
ch. 28, § 1 1941 Comp., § pt ae 1953 Comp., § 78- to receive benefits and donations from the United States 
26-3. and from private individuals and corporations; to buy, sell, 

od ese materiaki-s ‘The sciied material was lease or mortgage real estate; and to do all things, which 
inserted by the compiler and is not part of the law. in the opinions of the respective boards of regents, will 

Laws 1889, ch. 138, § 2, created and established the be for the best interests of the institutions in the accom- 
agricultural college and agricultural experiment station plishment of their purposes or objects and, therefore, the 
of New Mexico, as an institution of learning. Laws 1893, legislature lacks authority to appropriate these funds or 
ch. 61, § 24, changed the name of the agricultural college to control the use thereof through the power of appropria- 
and agricultural(experiment) station of New Mexico to tion. State ex rel. Sego v. Kirkpatrick, 1974-NMSC-059, 86 
the New Mexico college of agriculture and mechanic arts, N.M. 359,524 P2d975,  . 

Article XII, Section 11, of the constitution of New Mex- Exemption from zoning ordinances. — Zoning or- 
ico, as repealed and reenacted November 8, 1960, further dinances and regulations of the city of Las Cruces are in- 
changed the name to the New Mexico state university. See effective on property belonging to the university of New 
also 21-8-2 NMSA 1978. Mexico, even if the university is annexed to the city, and 

Compiler's notes. — "This act” refers to Laws 1889, they cannot prohibit or interfere with the uses of univer- 
ch. 138. For the compilation of operative sections, consult sity property as desired by the board of regents. 1969 Op. 
the tables of corresponding code sections.» ©: Att'y Gen. No. 69-143. 

Cross references. — For board of regents, number, ap- University officials may preclude the sale of ice 
pointment, qualifications and duties, see’ N.M. Const., art. cream by private individuals, from a mobile ice cream 
XII, § 13. truck on university streets, providing the reasons. for the 

: E il regulation directly concern the health, safety, education 

ANNOTATIONS and welfare of the students and are not so unreasonable 


and arbitrary as to offend "due process" of law under the 


_— f 
Term of treasurer of board The treasurer of the Fonriscath. bmentientelaad-A2, On tia ten Nek. 


board would still continue as such until the election and 


qualifications of his successor. Bowman Bank & Trust Co, 38. 
v. First Nat'l Bank, 1914-NMSC-014, 18 N.M. 589, 139 Am. Jur, 2d, A.L.R. and CwJ.S. references. — 15A 
P 148. Am. Jur, 2d Colleges and Universities §§ 3, 32 to 35. 


14A C.J.S. Colleges and Universities §$§ 2, 10, 11, 17. 


21-8-4. [Officers] 


The officers of the eiiteats of agriculture and mechanic arts [New ‘Mexico state university] shall 
be the same, be elected in the same manner, at the same time, perform like duties, and possess the 
same qualifications, as is provided for the officers of the university of New Mexico. 


History: Laws 1889, ch. 138, §§ 21, 65; 1891, ch. 42, Bracketed material..— The bracketed material was 
§ 1; C.L. 1897, §§ 3554, 83642; Code 1915, § 5131; C.S. inserted by the compiler and is not part of the law. 
1929, § 130-1003; Laws 1941, ch. 82, § 1; 1941 Comp., Laws 1889, ch. 188, § 2, created and established the 
§ 55-2504; 1953 Comp., § 73-26-4. agricultural college and agricultural experiment station 


of New Mexico, as an institution of learning. Laws 1893, 
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21-8-5 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-8-6 


ch. 61; § 24, changed the name of the agricultural college Regulation of student conduct, — The power to 
and agricultural (experiment) station of New Mexico to control, manage and govern the New Mexico state univer- 
the New Mexico college of agriculture and mechanic arts. sity is vested in the regents, the proper exercise of which 
Article XII, Section 11, of the constitution of New Mex- necessarily includes the exercise of broad discretion. An 
ico, as repealed and reenacted November 8, 1960, further inherent part of the power is that of requiring students to 
changed the name to the New Mexico state university. See adhere to generally accepted standards of conduct. Futrell 
also 21-8-2 NMSA 1978. v. Ahrens, 1975-NMSC-044, 88 N.M. 284, 540 P.2d 214. 
Cross references. — For officers of New Mexico state - Of visitation in university bedrooms, — A regula- 
university, see 21-7-5 and 21-7-6 NMSA 1978. tion of the board of regents of the New Mexico state uni- 
For approval by president of New Mexico state uni- _-versity which limits visitation by persons of the opposite 
versity for expenditures from county farm and range im- sex in residence halls or dormitory bedrooms maintained 
provement fund, see 6-11-6 NMSA 1978. by the regents on the university campus, does not inter- 
fere appreciably, if at all, with the intercommunication 
ANNOTATIONS important to the students of the university. The regula- 


tion is reasonable, serves legitimate educational purposes 
and promotes the welfare of the students at the univer- 
sity. Futrell v. Ahrens, 1975-NMSC-044, 88 N.M. 284, 540 
P.2d 214. 


Bond of secretary-treasurer required. — Secretary- 
treasurer of the board of regents of the New Mexico col- 
lege of agriculture and mechanic arts (now New Mexico 
state university) is required to execute a bond to the state 
of New Mexico in aliens than the penal sum of $20,000 Am. Jur, 2d, A.L.R. and 0.3.8. references. nH 1A 
before entering upon the discharge of his duties. State v. Am, Jur. 2d Colleges and Universities §§ 5, 11, 16. 
Llewellyn, 1917-NMSC-081, 23 N.M. 48, 167 P. 414, cert. 14A C.J.S. Colleges and Universities .§§ 15 to:17. 
denied, 245 U.S. 666, 38 S. Ct..63, 62 L. Ed. 538 (1917). 


21-8-5. [Powers and duties of board of regents.] 


The board of regents shall direct the disposition of any moneys belonging to or appropriated to 
the agricultural college [New Mexico state university] and experiment station and shall make all 
rules and regulations necessary for the government and management of the same, adopt plans 
and specifications for necessary buildings and superintend the construction of said buildings, and 
fix the salaries of professors, teachers and other employes [employees], and the tuition fees to be 
charged in said college [university]. 


History: Laws 1889, ch. 138, § 23; C.L. 1897, § 3556; ANNOTATIONS 
Code 1915, § 5132; C.S. 1929, § 130-1004; 1941 Comp., 


§ 55-2505; 1953 Comp., § 73-26-5. Funds may be transferred. — Treasurer of board of 


Bracketed material. — The. bracketed imaterial was agricultural college (now New Mexico state university) 
inserted by the compiler and is not part of the law. has the power to transfer a certificate of deposit from one 
Laws 1889, ch. 138, § 2, created and established the depository to another. State v. Llewellyn, 1917-NMSC-031, 


agricultural college and agricultural experiment station 23 N.M. 43, 167 P. 414, cert. denied, 245 U.S. 666, 38'S. 
of New Mexico, as an institution of learning. Laws 1893, Ct. 63, 62 L. Ed. 538 (1917); Bowman Bank & Trust Co. 


ch. 61, § 24, changed the name of the agricultural college v. First Nat'l Bank, 1914-NMSC-014, 18 N.M. 589, 139 


and agricultural (experiment) station of New Mexico to P. 148; 
the New Mexico college of agriculture and mechanic arts. To any bank. — Treasurer of board can deposit funds 
Article XII, Section 11, of the constitution of New Mex- of agricultural college (now: New Mexico state university) 
ico, as repealed and reenacted November 8, 1960, further JEAN bank he sees fit: Bowman Bank & Trust Co.v. First 
changed the name to the New Mexico state university. See Nat'l Bank, 1914-NMSC-014, 18 N.M. 589, 189 P. 148, 
also 21-8-2 NMSA 19738. Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Cross references, — For penalty for interest in con- Am. Jur. 2d Colleges and Universities § 35. 
tracts for supplies, see 21-1-35 NMSA 1978. 14A C.J.S, Colleges and Universities § 17, 
For administration of agricultural laws, see 21-8-8 
NMSA 1978. 


21-8-6. [Rules; calling meetings of board of regents.] 


The board of regents shall have power and it shall be their duty to enact laws for the govern- 
ment of said college [New Mexico state university] and experiment station and the meetings of 
said board may be called in such manner as the regents may Shy nek 


History: Laws 1889, oly 138, § 26; C.L. 1897, § 3559; ch. 61, § 24, changed the name of the agricultural college 


Code 1915, § 5137; C.S. 1929, § 130-1011; 1941 Comp., and agricultural (experiment) station of New Mexico to 
§ 55-2506; 1953 Comp., § 73-26-6. the New Mexico college of agriculture and mechanic arts, 
Bracketed material. — The bracketed ‘material was Article XII, Section 11, of the constitution of New Mex- 
inserted by the compiler and is not part of the law. ico, as repealed and reenacted November 8, 1960,{further 
Laws 1889, ch. 138, § 2, created and established the changed the name to the New Mexico state university. See 
agricultural college and agricultural experiment station also 21-8-2 NMSA 1978. 


of New Mexico, as an institution of learning. Laws 1893, 
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21-8-7 NEW MEXICO STATE UNIVERSITY : 21-8-8 


ANNOTATIONS 


Regulation of student conduct. — The power to 
control, manage and govern the New Mexico state univer- 
sity is vested in the regents, the proper exercise of which 
necessarily includes the exercise of broad discretion. An 
inherent part of the power is that of requiring students 
to adhere to generally accepted standards of conduct, 
and the prohibition embodied in the regulation in ques- 
tion forbidding visitation by persons of the opposite sex in 
residence hall or dormitory bedrooms is consistent with 
generally accepted standards of conduct. Futrell v. Ahrens, 
1975-NMSC-044, 88 N.M. 284, 540 P.2d 214. 

Of visitation in university bedrooms. — A regula- 
tion of the board of regents of the New Mexico state univer- 
sity which limits visitation by persons of the opposite sex 
in residence hall or dormitory bedrooms maintained by the 


regents on'the university campus, does not interfere appre- 
ciably, if at all, with the intercommunication important to 
the students of the university. The regulation is reasonable, 
serves legitimate educational purposes and promotes the 
welfare of the students at the university. Futrell v. Ahrens, 
1975-NMSC-044, 88 N.M. 284, 540 P.2d 214. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 15A 
Am. Jur. 2d Colleges and Universities § 25. 

Mandamus to compel enrollment or reinstatement of 
student, 39 A.L.R. 1019. 

Failure of student to attain or maintain prescribed scho- 
lastic rating as ground for dropping him, 86 A.L.R. 484. 

Validity of regulation as to clothes of pupils, 14 A.L.R.38d 
1201. 

14A C.J.S. Colleges and Universities § 18, 


21-8-7. [Course of instruction; books; diplomas and degrees; removal 


of officers. | 


The immediate government of the several departments shall be intrusted to their respective 
faculties, but the regents shall have the power to regulate the course of instruction and prescribe, 
under the advice of the faculty, the books and authorities to be used in: the several departments, 
and also to confer such degrees and grant such diplomas as are usually conferred and granted by 
other agricultural colleges. The regents shall have power to remove any officer connected with the 
agricultural college [New Mexico state university] or experiment station when, in their ssgletetl doa 


the best interests of'the college [university] require it. 


‘History: Laws 1889, ch. 138, § 27; C.L. 1897, § 3560; 
Code 1915, § 5138; C.S, 1929, § 180-1012; 1941 Comp., 
§ 55-2507; 1953 Comp., § 73-26-7. 


Bracketed material. — The bracketed material was _ 


inserted by the compiler and is not part of the law. 
Laws 1889, ch. 1388; § 2; created and established the 


agricultural college and agricultural experiment station _ 


of New Mexico, as an institution of learning. Laws 1893, 
ch. 61, § 24, changed the name of the agricultural college 


and agricultural (experiment) station of New Mexico to « 


the New Mexico college of agriculture and mechanic arts, 
Article XII, Section 11, of the constitution of New Mex- 
ico, as repealed and reenacted November 8, 1960, further 
changed the name to the New Mexico state university. See 
also 21-8-2 NMSA 1978. 

Cross references, — For tuition and matriculation 
fees, see 21-1-2 NMSA 1978, 

For removal of faculty member for cause after trial, see 
21- 1-7 NMSA 1978. 


ANNOTATIONS 


Power to revoke degrees. — The plain language of 
this section gives the Regents exclusive power. to confer 


degrees. Implicit in that power must be the authority to 
revoke degrees. Hand v. Matchett, 957 F.2d 791 (10th Cir, 
1992). 

To the extent a power to revoke degrees is recognized, it 
is vested exclusively in the Regents. None of the statutes 
governing the university expressly allow the Regents to 
delegate this or any other power. Hand v, Matchett, 957 
F.2d 791 (10th Cir. 1992), 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur, 2d Colleges and Universities §§ 1,5, 11 to 13, 
31, 41, 

Dismissal or rejection of public school teacher because 
of disloyalty, 27,A.L.R.2d 487. 

Elements and measure of damages in action by school 
teacher for wrongful discharge, 22 A.L.R.3d 1047. 

Student's right to compel school officials to issue degree, 
diploma, or the like, 11 A.L.R.4th 1182.’ 

14A C.J.S°Colleges and Universities §§ 17, 19, 25, 29, 


ah 8-8. [Agricultural and horticultural faves: administration and 


enforcement vested in board of regents; inspectors 
and agents.] 


That the board of regents of the college of agriculture and mechanic arts [New Mexico state 
university] is hereby given supervision of the administration and enforcement of all laws of this 
state, relating to agriculture, agricultural projects, horticulture, feeds and feed stuffs, insect pests, 
plant diseases and such subjects pertaining to agriculture and horticulture as the legislature shall 
hereafter: provide, and shall have power to delegate inspectors and agents to. assist in the enforce- 
ment of such laws. ) 
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21-8-9 STATE AND PRIVATE EDUCATION INSTITUTIONS 


History: Laws 1919, ch. 77, § 1; C.S. 1929; § 130- 
1005; 1941 Comp., § 55-2508; 1953 Comp., § 73-26-8. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1889, ch, 138, § 2, created and established the 
agricultural college and agricultural experiment station 
of New Mexico, as an institution of learning. Laws 1893, 
ch. 61, § 24, changed the name of the agricultural college 
and agricultural (experiment) station of New Mexico to 
the New Mexico college of agriculture and mechanic arts. 
Article XII, Section 11, of the constitution of New Mex- 
ico, as repealed and reenacted November 8, 1960, further 
changed the name to the New Mexico state university. See 
also 21-8-2 NMSA 1978. 

Cross references. — For establishment of state chem- 
ical laboratory at New Mexico state university, see 21-9-1 
NMSA 1978. 

For department of agriculture under control of regents, 
see 76-1-2 NMSA 1978. 

For agricultural extension service, see 76-2-1 through 
76-2-12 NMSA 1978. 

For enforcement of Plant Protection Act, see 76-5-11 
through 76-5-28 NMSA 1978 et seq. 


21-8-10 


For duties under Bee Act, see 76-9-1 through 76-9-13 
NMSA 1978. 

For seeds, see 76-10-1 through 76-10-10 NMSA 1978. 

For New Mexico Seed Law, see 76-10-11 through 76-10- 
22 NMSA 1978. 

For enforcement of New Mexico Fertilizer Act, see Chap- 
ter 76, Article 11 NMSA 1978. 

For enforcement of Produce Marketing Act, see 76-15-10 
through 76-15-21 NMSA 1978. 

For regulations concerning pecans, see 76-16-1 through 
76-16-9 NMSA 1978. 

For enforcement of act regulating commercial feeding 
stuffs, see 76-19-1 through 76-19-14 NMSA 1978. 

For predatory wild animals and rodent pests, see 77- 
15-1 through 77-15-5 NMSA 1978. 


ANNOTATIONS — 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 3 Am. 
Jur. 2d Agriculture §§ 42 to 57. 

Disease or infection, validity of statutes, ordinances, 
or regulations for protection of vegetation against, 70 
A,L.R.2d 852. 

8 C.J.S. Agriculture §§ 5 to 7, 19. 


21-8-9. [Agricultural experiment station; direction; federal benefits. | 


The agricultural experiment station in connection with said college [New Mexico state univer- 
sity] shall be under the direction of the said board of regents of said college [university] for the 
purpose of conducting experiments in agriculture according to the terms of Section 1 of an act of 
congress approved March 2, 1887, and entitled, an act to establish agricultural experiment sta- 
tions in connection with the colleges established in the several states under the provisions of an 
act approved July 2, 1862, and of the acts supplementary thereto. The said college [university] and 
experiment station shall be entitled to receive all the benefits and donations made’and given to 
similar institutions of learning in other states and territories of the United States by the legisla- 
tion of the congress of the United States and particularly to the benefit and donations given by 
the provisions of an act of congress of the United States entitled, an act donating public lands to 
the several states and territories which may provide colleges for the benefit of agriculture and 
mechanic arts, approved July 2, 1862, and of all acts supplementary thereto, including the act en- 
titled, an act to establish agricultural experiment stations in connection with colleges established 
in the several states under the provisions of an act approved July 2, 1862, and of the acts supple- 
mentary thereto, which said last mentioned act was approved March 2, 1887. 


History: Laws 1889, ch. 138, § 24; C.L. 1897, § 3557; 
Code 1915, § 5183; C.S. 1929, § 180-1006; 1941 Comp., 
§ 55-2509; 1953 Comp., § 73-26-9. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1889, ch. 188, § 2, created and established the 
agricultural college and agricultural experiment station 
of New Mexico, as an institution of learning. Laws 18938, 
ch. 61, § 24, changed the name of the agricultural college 
and agricultural (experiment) station of New Mexico to 
the New Mexico college of agriculture and mechanic arts. 
Article XII, Section 11, of the constitution of New Mex- 
ico, as repealed and reenacted November 8, 1960, further 
changed the name to the New Mexico state university. See 
also 21-8-2 NMSA 1978. 


Compiler's notes. — The act of congress approved 
March 2, 1887, as amended by the act of August 11, 1955, 
referred to in this section, is compiled in the United States 
Code as 7 U.S.C. §§ 361a to 361i. Section 1 is compiled as 
7 US.C. § 361a. 

The act of congress approved July 2, 1862, referred to 
in this section; is compiled in the United States Code as 7 
U.S.C. $§ 301 to 305, 307, 308. 


ANNOTATIONS 


Am. Jur; 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur..2d Agriculture §§ 20, 44, 45,53, 55, 57; 15A Colleges 
and Universities §§ 2,5, 37. — 

14A C.J.S. Colleges and Universities §§ 7, 8, 14, 17. 


21-8-10. [Contracts for acceptance and administration of funds.] — 


The board of regents of the New Mexico state university, as the department of agriculture, is au- 
thorized to enter into a contract or contracts, agreement or agreements with the United States, the 
state of New Mexico or agencies of either of them, corporations, foundations and private pérsons to: 


550 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


21-8-11 


“NEW MEXICO STATE UNIVERSITY 


21-8-13 


receive, accept and administer funds or other assets upon such terms and conditions and for such 
purposes, as the board of regents shall find appropriate. 


History: 1953 Comp., § 73-26-9.1, enacted by Laws 
1961, ch. 59, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Colleges and Universities § 5. 
14A C.J.S. Colleges and Universities § 17. 


21-8-11. [Acceptance of congressional grant of 1887 for experiment 


station. | 


The assent of the legislature of the state of New Mexico, is hereby given in pursuance of the 
requirements of Section [nine] of said act of congress, approved March 2, 1887, to the granting of 
money therein made to the establishment of experiment stations in accordance with Section one 
of said last mentioned act, and assent is hereby given to carry out, within the state of New Mexico, 


all and singular the provisions of said act. 


History: Laws 1889, ch. 188, § 25; C.L. 1897, § 3558; 
Code 1915, § 5136; C.S. 1929, § 130-1009; 1941 Comp., 
§ 55-2510; 1953 Comp., § 73-26-10. 

Compiler's notes. — Section 9 of the act of March 2, 
1887, required the assent of legislators prior to amend- 
ment in 1955. The act of August 11, 1955, amended the act 
of March 2, 1887 in its entirety and Bupesseded Section 9. 
See 7 US. C, 8§ 361a to 361i. 


Section 1 of the act of March 2, 1887, as amended by 
the act of August 11, 1955, is compiled as 7 U.S.C. § 361a. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am, 
Jur. 2d Agriculture § 43. 


14A C.J.S. Colleges and Universities § 7, 


21-8-12. [Acceptance of Adams Act grant for experiment station. | 


That the assent of the legislature of the state of New Mexico is hereby given, in pursuance ‘of 
the requirements of Section 2 [repealed] of an act of congress entitled, "An act to provide for an 
increased annual appropriation for agricultural experiment stations and regulating the expendi- 
tures thereof, approved March 16, 1906," commonly known as the Adams Act, to the purpose of the 
grants of money authorized by such act to the carrying out, within the state of New Mexico, of all 
and singular the provisions of said act. 


History: Laws 1907, ch. 18, § 1; Code 1915, § 5135; 
C.S. 1929, § 130-1008; 1941 Comp., § 55-2511; 1953 
Comp,, § 73-26-11. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

The act of August 11, 1955, c. 790, 69 Stat. 674, com- 
piled as 7 U.S.C, §§ 361a to 361i, repealed Section 2 of the 
act of March 16, 1906. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur. 2d Agriculture § 48. 
14A C.J.S. Colleges and Universities § 7. 


21-8-13. [Acceptance of Purnell Act grant for experiment station. | 


That the assent of the legislature of the state of New Mexico is hereby given in pursuance of the 
requirements of Section 2 [repealed] of the act of congress entitled, "An act to authorize the more 
complete endowment of agricultural experiment stations and for other purposes," approved Feb- 
ruary 24, 1925, and commonly known as the "Purnell Act," to the purpose of the grants of monies 
authorized by such act to the carrying out, within the state of New Mexico, of all etd singular the 
i i of said act. 


History: Laws 1927, ch. 83, § 1; C.S. 1929, § 130- 


1013; 1941 Comp., § 55-2512; 1953 Comp., § 73-26-12. ~ 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


The act of August 11,1955, c. 790, 69 Stat. 674, com- 
piled as 7 U.S:C. §§ 361a to 361i, repealed Section 2 of the 
act of February 24, 1925. 
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21-8-14 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-8-16 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. ~ ena Bu t 
Jur. 2d Agriculture § 43. 
14A C.J.S. Colleges and Universities § 7. 


21-8-14. [Acceptance of congressional grant of 1890 for New Mexico 
state university. | 


The assent of the legislature of New Mexico is hereby given in pursuance of the requirement of 
Section two of an act of congress entitled, an act to apply a portion of the proceeds of the public 
lands to the more complete endowment and support of the colleges for the benefit of agriculture 
and the mechanic arts, established under the provisions of an act of congress approved July 2, 
1862, approved August 30th,,1890, to the granting of moneys for the benefit of the agricultural col- 
lege of New Mexico [New. Mexico state university], and the said legislature accepts and consents 
to all of the terms and conditions of said act of.congress, and assent is further given to carry. out 
within the state of New Mexico, all and singular, the provisions of said act of congress. ) 


History: Laws 1891, ch. 78, §,1;.C.L: 1897, § 3567a; as repealed and reenacted November 8, 1960, further 


Code 1915, § 5134; C. S. 1929, § 180-1007; 1941 Comp., 
§ 55-2513; 1953 Comp., § 73-26-13. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1889, ch. 138, §-2, created “and established the 
agricultural college and agricultural experiment station 
of New Mexico, as an institution of learning. Laws 1893, 
ch. 61, § 24, changed the name of the agricultural college 
and agricultural (experiment) station of New Mexico to 
the New Mexico college of agriculture and mechanic arts. 


changed the name to the New Mexico state pp eaelty See 
also 21-8-2 NMSA 1978. 

Compiler's notes. — Section two of the sat of Au- 
gust. 30, 1890, was compiled as 7 U.S.C. §.324. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur. 2d Agriculture § 43. 
14A C.J.S, Colleges and Universities § 7. 


Article XII, Section 11, of the constitution of New Mexico, 


21-8-15. Authorized to borrow money. 


That for the purpose of erecting, altering, improving, furnishing or equipping any necessary 
buildings at the New Mexico college of agriculture and mechanic arts [New Mexico state univer- 
sity] at state college, or for acquiring any necessary land for the use of said college [university], or 
both, or for the retiring [of] the whole or any part of any series of bonds previously issued under 
the provisions hereof, or for any of such purposes, the board of regents of the New Mexico college of 
agriculture and mechanic arts [New Mexico state university] is hereby authorized to borrow money 
in conformity with the terms of this act [21-8-15, 21-8-16, 21-8-18 through 21-8-26 NMSA 1978]. 


History: Laws 1929, ch. 40, § 1; C.S. 1929, §.130- 
1014; Laws 1937, ch. 225, § 1; 1941 Comp., § 55-2514; 
1953 Comp., § 73-26-14. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1889, ch, 138, § 2, created and established the 
agricultural college and agricultural experiment station 
of New Mexico, as an institution of learning, Laws 1893, 
ch. 61, § 24, changed the name of the agricultural college 
and agricultural (experiment) station of New. Mexico to 


the New Mexico college of agriculture and mechanic arts. 
Article XII, Section 11, of the constitution of New Mex-' 
ico, as repealed and reenacted November 8, 1960, further 
changed the name to the New Mexico state university. See 
also 21-8-2 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and O.J.S. references, — 15A 
Am, Jur. 2d Colleges and Universities § 35. 
14A C.J.S. Colleges and Universities § 17, 


21-8-16. Board may issue building. and improvement bonds:: 


Whenever the said board, by the:affirmative vote of a majority of its members, duly entered in 
the minutes of said board, shall by resolution determine that it is necessary to erect, alter, improve, 
furnish or equip any building or buildings at said college [university], or acquire any land for the 
use thereof, or both, or to retire the whole or any part of any series of bonds previously issued:in 
conformity with the provisions of this act [21-8-15, 21-8-16, 21-8-18 through 21-8-26 NMSA 1978], 
or to refund the same, or for either of said purposes, the board of regents of the New Mexico Ccol- 
lege of agriculture-and mechanic arts [New Mexico state university] is hereby empowered and 
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21-8-17 


NEW MEXICO STATE UNIVERSITY 


21-8-18 


authorized to issue and sell, subject to the terms of this act, building and improvement bonds of 
the New Mexico college of agriculture and mechanic arts [university]. 


History: Laws 1929, ch. 40, § 2; C.S, 1929, § 130- 
1015; Laws 1937, ch. 225, § 2; 1941 Comp., § 55-2515; 
1953 Comp., § 73-26-15. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1889, ch. 138, § 2, created and established the 
agricultural college and agricultural experiment station 
of New Mexico, as an institution of learning. Laws 1893, 
ch. 61, § 24, changed the name of the agricultural college 
and agricultural (experiment) station of New Mexico to 
the New Mexico college of agriculture and mechanic arts, 
Article XII, Section 11, of the constitution of New Mex- 


ico, as repealed and reenacted November 8, 1960, further 


changed the name to the New Mexico state university. See 
also 21-8-2 NMSA 1978. 

Compiler's notes. — The words "this act" would mean, 
by strict interpretation, the sections of the 1937 amenda- 
tory act by which they were inserted, compiled as 21-8-15, 
21-8-16, 21-8-25 NMSA 1978. However, reference was ap- 
parently intended to the whole of the original 1929 act as 
amended.’ 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 64 Am. 
Jur, 2d Public Securities and Obligations § 120. 
14A C.J.S, Colleges and Universities §§ 4, 10. 


21-8-17. Form and conditions of bonds. 


Bonds issued pursuant to Sections 21-8-15 through 21- 8-26 NMSA 1978 shall be in such form 
and denominations as the board of regents of New Mexico state university shall determine, due 
and payable not later than twenty years from date of issue. The bonds shall be payable in consecu- 
tive order commencing not later than two years from date of issue. 


History: 1978 Comp., § 21- 8-17, enacted by Laws. 


1988, ch. 265, § 40. 
Repeals and reenactments. — Laws 1983, ch. 265, 


§ 40, repealed former 21-8-17 NMSA 1978, relating to, ,. 


form of bonds issued by the board of regents of the New 
Mexico college of agriculture and mechanic arts, effective 
April 7, 1983, and enacted a new section. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur, 2d Public Securities and Obligations §§ 195, 196, 202, 
205, 399 to 453. 

Power and discretion of officer or board authorized to is- 
sue bonds of governmental units as regards terms or con- 


ditions to be included therein, 119 A.L.R. 190; 
47 C.J.S. Interest and Usury; Consumer Credit § 18. 


21-8-18. [Sale of building and improvement bonds; notice, publication 
_-and contents; bids; purchase by state treasurer; acceptance 
by public officials. ] 


The board shall offer said bonds for sale, after publication of notice of the time and place of sale, 
in some newspaper of general circulation in Albuquerque, New Mexico, once each week for four 
successive weeks prior to the date fixed for said:sale. Such notice shall specify the amount, denomi- 
nation, maturity dates.and the description of the bonds to be offered for sale, and the place, day 
and hour at which sealed bids therefor will be received.and opened, and that only unconditional 
bids will be considered, and that each bid must be accompanied by.a certified check drawn.on a sol- 
vent bank or trust company, payable to the order of the secretary and treasurer of said board, for 
not less than five per. centum of the par value of the bonds offered for sale, as a guaranty that the 
bonds will be taken by the bidder if his bid is accepted and the bidder does not take and pay for the 
bonds inaccordance therewith. At the place and time specified in such notice, the board or the ex- 
ecutive committee thereof shall publicly open the bids and award the bonds to the responsible bid- 
der or bidders offering the highest price therefor, but no bid shall be accepted for less than the par 
value of said bonds, plus the accrued interest from the last preceding interest date to the date of 
delivery of said bonds. Before delivery of the bonds to the purchaser, the secretary and treasurer of 
the board shall detach and cancel all matured interest coupons. Said board or the executive com- 
mittee thereof, shall have and reserve the right to reject any and all bids at such sale, and read- 
vertise the same. The state treasurer may, with the approval of the state board of finance and the 
other officials whose approval may be required by law for the investment of public funds, purchase 
such bonds at par and accrued interest to date of delivery for such investment, without the neces- 
sity of them being advertised or publicly offered for sale by the board, or after rejection of bids for 
all or any part of any issue. Such bonds shall be accepted at their par value by all public officials 
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21-8-19 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-8-21 


in this state as security for the repayment of all deposits of public moneys of this state, or of any 
county, municipality or public institution thereof, and as security for the faithful performance of 
any obligation or duty to guarantee the performance of which such officials are now authorized by 
law to accept a deposit of the bonds of this state or of the United States of America. 


History: Laws 1929, ch. 40, § 4; C.S. 1929, § 130- , ANNOTATIONS 
1017; Lawe,2041,,ch1AG,8 Lid Pel Campy §.Bpi201 73 Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 


1953 Comp., § 73-26-17. : ": F* Be 
ey hapa me famal Jur, 2d Public Securities and Obligations §§ 120, 228, 229, 
Bracketed material he bracketed. material was 240, 452, 453, 488. 


i i i rt of the law. 
inser een eee ae ee Sale of municipal or other public bonds at less than par 
or face value, 91 A.L.R. 7, 162 A.L.R. 396. 


21-8-19. [Disposition of building and improvement bond proceeds; 
permanent improvement fund; interest and retirement 
fund; costs of sale. |] 


The proceeds from the sale of said bonds shall be paid to the secretary and treasurer of said board, 
and shall be by him placed in a separate fund to be known as "permanent improvement fund" to 
be used and paid out only for the specified purposes in this act [21-8-15, 21-8-16, 21-8-18 through 
21-8-26 NMSA 1978] enumerated upon order of the board, on checks signed by the president or 
vice president of said board and by the secretary and treasurer thereof, except such portion thereof 
as may have been received on account of accrued interest on said bonds to date of delivery, which 
amount shall be placed in the "interest and retirement fund" for the liquidation of said bonds as 
hereinafter provided. The cost of preparing, advertising and selling said bonds, including any neces- 
sary expense for legal opinions thereon, shall be paid out of the proceeds of the sale of said bonds. 


History: Laws 1929, ch. 40, § 5; C.S. 1929, § 130- ANNOTATIONS 


1018; 1941 Comp., § 55-2518; 1953 Comp., § 73-26-18. 
Ritickéted material 2 iThel bracketedialaterial Was Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
inserted by the compiler and is not part of the law. Am. Jur, 2d Colleges and Universities § 33. 


14A C.J.S. Colleges and Universities § 14. 


21-8-20. [Establishment and replenishment of interest and retirement 
fund for building and improvement bonds. | 


The board of regents shall at the time of issuing said bonds, establish for the payment of the 
principal and interest thereof.a fund to be known as "interest and retirement fund" into which 
fund said board shall immediately place a sum not less than the amount necessary to pay the in- 
terest and maturing principal of said bonds for the ensuing twelve months, and annually thereaf- 
ter shall continue to place in said fund a sufficient amount to pay principal and interest maturing 
in the succeeding twelve months: | 


History: Laws 1929, ch. 40, § 6; C.S. 1929, § 180- ANNOTATIONS 


1019; 1941 Comp., § 55-2519; 1953 Comp., § 73-26-19. 
Bracketed material. — The hracksted material was Am. Jur. 2d, A.L.R. and C.J.S. references, — 64 Am. 
inserted by the compiler and is not part of the law. Jur. 2d Public Securities and Obligations § 266. 


21-8-21. [Income pledged to pay building and improvement bonds. ] 


For the faithful and prompt payment of all interest and principal of said bonds as and when the 
same shall mature according to the tenor thereof, the issue thereof shall constitute an irrevocable 
pledge by said board of so much of each year's income from the permanent fund of the New Mexico 
college of agriculture and mechanic arts [New Mexico state university] in the hands of the trea- 
surer of this state, as shall be necessary to provide the "interest and retirement fund" herein men- 
tioned, for the ensuing year, and to at all times fully and faithfully keep the same in not less than 
the amount necessary to pay the interest and principal maturing as aforesaid; and in addition 
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21-8-22 . NEW MEXICO STATE UNIVERSITY 21-8-24 


thereto the issue of said bonds shall constitute an irrevocable pledge by said board of so much of 
each year's income from the income and current fund derived from the lease of such of its lands 
as remain unsold, as may be necessary to fully protect the "interest and retirement fund" for the 
ensuing year, and keep the same at all times in proper amount as herein provided. 


History: Laws 1929, ch. 40, § 7;:C.S. 1929, § 130-, the New Mexico college of agriculture and mechanic arts, 
1020; 1941 Comp., § 55-2520; 1953 Comp., § 73-26-20. Article XII, Section 11, of the constitution of New. Mex- 
Bracketed material. — The bracketed material was ico, as repealed and reenacted November 8, 1960, further 
inserted by the compiler and is not part of the law. changed the name to the New Mexico state university. See 
Laws 1889, ch. 138, § 2, created and established the also 21-8-2 NMSA 1978. 
agricultural college and agricultural experiment station 
of New Mexico, as an institution of learning. Laws 1893, ~ 7 ANNOTATIONS 
ch. 61, § 24, changed the name of the agricultural college Am. Jur. 2d, A.U:R! and CidiS:¥eferences. — 64 Am 
and agricultural (experiment) station of New Mexico to Jun 24-Pabhe Bob uritiéa and Obligations § 199. 


21-8-22. [Payment of interest and principal of building and 
improvement bonds. | 


It shall be the duty of the secretary and treasurer of said board of regents to forward to the 
bank at which said bonds ar [are] payable, prior to the date on which.any coupons or any principal 
amount of any of said bonds shall mature, out of the "interest and retirement fund" a sufficient 
sum of money to meet said coupons and maturing bonds as the same become due, plus any service 
charge which said bank shall be entitled to receive for its services. 


History: Laws 1929, ch. 40, § 9; C.S. 1929, § 180- | ANNOTATIONS 


1022; 1941 Comp., § 55-2521; 1958 Comp., § 73-26-21. 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
inserted by the compiler and is not part.of the law. i sf Eabbe Seorraen cas Obligations §§ 197, 198. 


21-8-23. [Use of proceeds of building and improvement bonds restricted. ] 


None of the funds derived from the sale of said bonds,‘except so much thereof'as shall be necessary’ 
to defray the cost of the issuance thereof and the accrued interest from the date thereof to the time 
of delivery, shall ever be used or expended by said board for any other purposes than those for which 
authority is herein given to issue the same, as set forth in Section 1 [21-8-15 NMSA 1978] hereof. 


History: Laws 1929, ch. 40, § 10; C.S. 1929, § 130- ANNOTATIONS 


1023; 1941 Comp.,, § 55-2522; 1953 Comp., § 73-26:22. 
ac Am, Jur. 2d, A.L.R. and C.J.S. references, — 15A 
Bracketed material. — The bracketed material was Ath Jee oH fatleses and Universities § 35. 


i il i law. 
inserted by the compiler and is not part of the law. 14A CAS. Colleges and Universities § 14: 


21-8-24. [State treasurer's payments relating to building and 
improvement bonds.] 


It is hereby made the duty of the treasurer of this state, upon receiving written notice ‘from the 
secretary and treasurer of said board that it has issued bonds as provided for herein, to forthwith 
forward and pay over to the secretary and treasurer of said board out of the income from the per- 
manent funds of said college [New Mexico state university], a. sum sufficient to make and establish 
the income [interest] and retirement fund, as herein provided, and annually thereafter to pay over 
a sufficient amount for said purpose, to the end that said interest and retirement fund shall at 
all times be kept in the proper amount. In the event there should not be sufficient undistributed 

-income from permanent funds of said college [university], then said state treasurer shall use so 
much of the income and current fund of said college [university] in his hands as shall be Pope 
to establish and at all times maintain said interest and retirement fund, 
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21-8-25 


History: Laws 1929, ch. 40, § 11; C.S. 1929, § 130- 
1024; 1941 Comp., § 55-2523; 1953 Comp., § 73-26-23, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

The bracketed word "interest" in the first sentence was 
inserted by the compiler to correspond to 21-8-20 to 21-8- 
22 NMSA 1978 and the subsequent reference in this sec- 
tion. 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21-8-27 


of New Mexico, as an institution of learning. Laws 1893,' 
ch. 61, § 24, changed the name of the agricultural college 
and agricultural (experiment) station of New Mexico to 


_ the New Mexico college of agriculture and mechanic arts. 


Article XII,’ Section 11, of the constitution of New Mex- 
ico, as repealed and reenacted November 8, 1960, further 
changed the name to the New Mexico state university. See 
also 21-8-2 NMSA 1978. 


Laws 1889, ch. 138, § 2, created and established the 
agricultural college and agricultural experiment station 


21-8-25. [Issuance of building and improvement bonds in series; 
restrictions. ] 


In the event the board of regents aforesaid should find it advisable to issue bonds under this 
act [21-8-15, 21-8-16, 21-8-18 through 21-8-26 NMSA 1978] in more than one series, or at differ- 
ent times, for any of the purposes aforesaid, then each series of said bonds shall be designated 
by the letter "A," ""B" or in some other proper designation to the end that each series shall be kept 
separate, and all of the requirements of this act shall apply to and be faithfully followed, done and 
carried out as to each of said series, provided, however, that said board of regents shall not have 
power to issue bonds hereunder, the aggregate interest and principal requirements for which, for 
any year, together with the aggregate interest and principal requirements for all outstanding bonds 
of such board of such institution for such year, shall exceed the amount of the income from the per- 
manent funds and from the aforesaid income and current fund of such institution received by the 
state treasurer for the fiscal year next preceding the fiscal year in which any bonds of such board of 
such institution are authorized to be issued by resolution of the board adopted pursuant to this act. 


History: Laws 1929, ch. 40, § 12; C.S. 1929, § 130- 
1025; Laws 1937, ch. 225, § 3; 1941 Comp., § 55-2524; 
1953 Comp., § 73-26-24. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The words "this act," at the end 
of the section, would mean by.strict interpretation the 
sections of Laws 1937, ch. 225, by which they were in- 
serted, compiled as 21-8-15, 21-8-16, 21-8-25 NMSA 1978. 


However, reference was apparently intended to apply to 
the whole of the original 1929 act as amended. 


ANNOTATIONS 


‘Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Colleges and Universities § 35. 
14A C.J.S: Colleges and Universities § 14. 


21-8-26. [Bonds exempt from taxation. ] 


Bonds issued under the provisions of this act [21-8-15, 21-8-16, 21-8-18 through 21-8-26 NMSA 
1978], being for the sole purposes specified in Section 1 [21-8-15 NMSA 1978] hereof, shall forever 
be and remain free and exempt from taxation by this state or any subdivision thereof. Such bonds 
may be deposited as security for public monies by depositaries thereof within the state of New 
Mexico. 


History: Laws 1929, ch. 40, § 13; C.S. 1929, § 130- 
1026; 1941 Comp., § 55-2525; 1953 Comp., § 73-26-25. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 71 Am. 
Jur, 2d State and Local Taxation §§ 495, 526. 


Constitutional enumeration of subjects of tax exemp- 
tion as affecting power of legislature to free government 
securities or property from taxation, 9 A.L.R. 436. 

84 C.J.S. Taxation § 260, 


21-8-27. [Board constituted custodian for grave of Eugene Manlove 
Rhodes. ] 


That the board of regents of the New Mexico college of agriculture and mechanic arts [New Mexico 
state university] shall be and hereby is designated and declared to be custodian of the grave of 
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21-8-28 NEW MEXICO STATE UNIVERSITY 21-8-30 


Eugene Manlove Rhodes, and shall be and hereby is given all lawful authority to enter upon the 
lot and assume responsibility therefor, and to expend such sum or sums of money from the general 
funds of the college [university] as shall be necessary or required from time to time to cause the 
grave, the fence surrounding it, and the monument erected thereon, in his memory, by the artists 
and writers of New Mexico, to be maintained in good order and condition, all to the end that the last 
resting place of one of New Mexico's most valiant souls shall not suffer decay from wind, rain and the 
passage of time after the family and friends of 'Gene Rhodes have gone to be with him in the great 
beyond. 


History: 1941 Comp., § 55-2526, enacted by Laws Article XII, Section 11, of the constitution of New Mex- 


1951, ch. 89, § 1; 1953 Comp., § 73-26-26, ico, as repealed and reenacted November 8, 1960, further 
Bracketed material. — The bracketed material was changed the name to the New Mexico state university. See 
inserted by the compiler and is not part of the law. also 21-8-2 NMSA 1978. 
Laws 1889, ch. 188, § 2, created and established the ; 
agricultural college and agricultural experiment station ANNOTATIONS 
of New Mexico, as an institution of learning. Laws 1893, . Am: Jur.2d,A.L.Reand C.J.S.ref d_ad’Am 
ch. 61, § 24, changed the name of the agricultural college ied repeat a iets tie Sin 
and agricultural (experiment) station of New Mexico to 14 C.J.S, Cemeteries § 26. 


the New Mexico college of agriculture and mechanic arts. 


21-8-28. Building materials research and testing institute established. 


The board of regents of New Mexico state university shall establish a building materials re- 
search and testing institute to be affiliated with, and operated at, that institution in connection 
with the college of engineering. 


History: 1953 Comp., § 73-26-27, enacted by Laws ANNOTATIONS 

67, ch. 180, § 1. 
1O87,eb. 180.84 Am. Jur. 2d, A.L.R. and C.J.S. references. — 14A 
C.J.S. Colleges and Universities §§ 4, 35, 37, 38. 


21-8-29. Function of testing institute. 


The function of the building materials research and testing institute is: 

A. to make technical investigations and determinations concerning the physical and chemical 
properties of all materials used in oe construction of, or in connection with the construction of, 
buildings and dwellings; 

B. to supply technical and engineering ‘data which will tend to increase the economy, efficiency 
and safety of the manufacture and use of construction materials in this state; and 

C. toestablish and recommend standards for the physical and chemical properties of the mate- 
rials and for the posmuiietire and use of these construction materials. 


History: 1953 mer § 73-26-28, enacted by Laws ANNOTATIONS 


IREH) Shs 1G Oh Am. Jur. 2d, A.L.R. and C.J.S. references. — 13 Am. 
Jur. 2d Buildings §§ 12, 13. 
39A C.J.S. Health and ieeiraiient § 28. 


21-8-30. Equipment. 


The various laboratories of the college of engineering and their equipment shall be available for 
the use of the building materials research and testing institute, provided that their use for instruc- 
tion and research in the regular work of the university shall take precedence over their use by the 
building materials research and testing. institute. The director of the building materials research 
and testing institute may procure, for temporary or permanent use, additional equipment to carry 
on the functions of the institute. 


History: 1953 Comp., § 73-26-29, enacted by Laws 
1967, ch. 130, § 3. 
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21-8-31. Director. » #0 5 te err. I oN A ensgudl 


The board of regents shall appoint a director of the building materials research and testing 
institute on the recommendation of the president of the university. Subject to the rules and regula- 
tions of the board of regents, the director shall be responsible for the administration and opera ten. 
of the institute. eri i 7 


History: 1953 Comp., § 73-26-30, enacted by Laws ANNOTATIONS 


a aaae a Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur,,2d Colleges and Universities §§ 11, 15... cy 
14A C.J.S. Colleges and Universities.§ 4, 5 «» ey 


21-8-32. Institute not conducted for gain. 


The building materials research and testing institute shall not be conducted for the private 
or personal gain of anyone connected with it, or for the sole benefit of any individual, firm or 
corporation. | 


History: 1953 Comp., § 73-26-31, enacted by Laws Power of corporation organized for religious, educa- 
1967, ch. 130, § 5.. tional, or charitable purpose, to engage in enterprise for 
profit, 100 A.L.R. 579. 


ANNOTATIONS , 14A C.J.S, Colleges and Universities § 8. 


Am. Jur. 2d, A.L.R. and CwWJ.S. siieidi — 15A 
Am. Jur. 2d Colleges and Universities §§ 9, 43. 


21-8-33. Use of services. 


. 


A. Any department, agency or institution of state government or its political subdivision may 
seek assistance from the building materials research and testing institute and such requests shall 
take precedence over all nongovernmental requests. 

B. Any individual, firm or corporation may’seek the assistance of the building materials re- 
search and testing institute. , 


History: 1953 Comp., § 73-26-32, enacted by Laws ) ANNOTATIONS 


tg RE Wake 3 Am, Jur. 2d, A.L.R. and Cw.S. aefedretacee, —_ 415A 
Am, Jur, 2d Colleges and Universities § 8, 


21-8-34. Fees for services. 


The board of regents shall establish and charge fees to be paid by any person, firm, corporation 
or governmental department; agency or institution, using the services of the building materials 
research and testing institute which shall be sufficient to defray the cost of providing the service to 
such person, firm, corporation or governmental department, agency or institution. 


History: 1953 Comp., § 73-26-38, enacted by Laws 
1967, ch, 180, § 7. 


. 
a tm 


21-8-35. Center for broadcasting ssshog international communications 
established. 


The center for broadcasting snd international pititenitainakioh ttt is established at Dew Mexico 
state university. . . nig ) 


History: 1953 Comp., § 73-26-34, enacted by Laws ANNOTATIONS 


1971, ch. 302, § 1. 
re s Am, Jur. 2d, A.L.R. and C.J.S, ‘references. — 14A 
C.J.S. Colleges and Universities § 4. 
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21-8-36. Activities of center. 


The center for broadcasting and international communications: 
, A. may establish educational television programs to serve individual viewers, educational in- 
stitutions and public educational programs in the southern region of the state as well as the ad- 
joining area of Mexico; 

B, . may develop, produce and distribute hiincual television materials; | 

C. shall cooperate with all other existing educational television facilities in the state to accom- 
plish the most efficient use of any public funds-made available for educational television services; 
and. 

D, may enter. into contracts and be the recipient of federal or aie. funds I the purpose of 
carrying out the activities enumerated. in this section. 


History: 1953 Comp., § 78-26-35, enacted by Laws | ' ANNOTATIONS 


1971, ch. 302, § 2. 
ae : Am. Jur. 2d, A.L.R. and C.J.S. references. — 74 Am. 
Jur, 2d Telecommunications §§ 24, 150, 192. 


21-8-37. Findings. 

The legislature finds and declares that the establishment of an international business ce 
tion center at New Mexico state university will: 

A. enable New Mexico businesses to become significant players in the developinent of Mlisichn 
and international industries; 

B. provide a research base to link the specific products and services of New Mexico businesses 
with the needs of Mexican and international businesses; ' 

C. provide an educational base, utilizing the resources of all public post-secondary institutions, 
to develop skills necessary to compete in international markets; and 

D. be instrumental in providing a significant increase in the flow of trade between Mexican 
and international industries and New Mexican businesses located in communities throughout the 
state. . 


History: Laws 1992, ch. 99, § 1. 


21-8-38. International business facilitation center established; duties. 


The "international business facilitation center" is established at the college of business adminis- 
tration and economics, New Mexico state university. The purpose of the center shall be to: , 

A. collect and analyze information about production-sharing opportunities with Mexican and 
international industries and provide that information to New Mexico businesses; 

B, assist New Mexico businesses with research and informational services concerning develop- 
ment of and participation in international trade flows; 

C. promote linkages between New Mexican businesses and Mexican and international indus- 
tries in the American free trade zone; and 

D, utilize the resources of all public post-secondary institutions in New Mexico to develop skills 
necessary to compete in international markets. 


History: Laws 1992, ch. 99, § 2. 


21-8-39. Waste management eaueutiad and veeiieen consortium 
created; | purpose. 


A. The "waste management education and research consortium" is created and shall be a divi- 
sion of New Mexico state university. 
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B. Participating institutions in the consortium shall be New Mexico state university, the uni- 
versity of New Mexico, New Mexico institute of mining and technology, Dine college, Sandia na- 
tional laboratories and Los Alamos national laboratory. The purposes of the consortium are to:' 

(1) engage in theoretical and practical education of and research on environmental and 
natural resource issues; 
(2) disseminate knowledge acquired through educational programs; 
(3) ee assistance in efforts to address environmental and natural resource problems; 
and 
(4) cooperate with state and federal agencies. 

C. The board of regents of New Mexico state university shall prepare sd Alsionrg showing the prog- 
ress and condition of the consortium asthe board deems necessary. The reports of the consortium 
may be printed and distributed by the board as appropriate, and revenue from the sale of the re- 
ports shall be paid into the account of New Mexico state university. 

D. The consortium may receive appropriations from the legislature through the board and may 
receive any or other items of value from public or private sources. | 


History: Laws 2008, ch. 40, § 1. IV, § 23, was effective on June 20, 2003, 90 days after ad- 
Effective dates. — Laws 2003, ch. 40 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M, Const., art. 


21-8-40. Water resources research institute created; purpose. 


A. The "water resources research institute" is created and shall be a division of New Mexico 
state university. 

B. Participating institutions associated with the water resources research institute shall be 
New Mexico state university, the university of New Mexico, New Mexico institute of mining and 
technology, New Mexico highlands university, eastern New Mexico university and western New 
Mexico university. The purposes of the institute are to: 

(1) provide research and training in water. conservation, planning and sae a ee 
atmospheric-surface-ground water relations; and water quality; 

(2) transfer water information through the use of technical and miscellaneous eubuems 
tions, newsletters, conferences and presentations; 

(3) provide expertise, specialized assistance and information to ey water problems; and 

(4) cooperate with local, state and federal water agencies. 

C. The board-of regents of New Mexico state university shall prepare reports showing the 
progress and condition of the water resources research institute as the board deems necessary. The 
reports of the institute may be printed and distributed by the board as appropriate, and revenue 
from the sale of the reports shall be paid into the account of New Mexico state university. 

D. The water resources research institute may receive appropriations from the legislature 
through the board of regents of New Mexico state university and may receive any other items of 
value from public or private sources. 


History: Laws 2005, ch. 37, § 1. IV, § 23, was effective June 17, 2005, 90 days As ad- 
Effective dates. — Laws 2005, ch. 37 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art, 


21-8-41. College assistance migrant program. 


A. The "college assistance migrant program" is created at New Mexico state university to serve 
educational needs of migrants and seasonal farm workers, who are students at the university by 
offering sufficient support to ensure participants' success in the first year of college and by main- 
taining communication with former participants to ensure they receive the support they need to 
graduate. 

B. The program fhall: 
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(1) address the achievement gap of farm worker students)in higher education and bridge 
educational outreach issues within that population; 

(2) assist each student to iii from New Mexico state university with a bachelor’ ~ 
degree; 

(3) provide students with FRR Raaee with housing and rived costs, ale balidaniiees health 
examinations, art and cultural activities, tutoring and mentoring services, leadership training 
workshops and school supplies; and 

(4) provide overall educational support and communication with family, community mem- 
bers and university administrators aga faculty that serve as the educational support network for 
each student. 


. History: Laws 2007, ch. 118, § 1. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 118, contained no adjournment of the legislature, 
effective date provision, but, pursuant to N.M. Const., art. 


21-8-42. Regional educational technology assistance center created. 


The "regional educational technology assistance center" is created as a professional develop- 
ment center at New Mexico state university's college of extended learning, The center shall pro- 
vide technology integration training into teaching and learning; professional development dossier 
creation; use of data to drive instruction to improve student learning outcomes; internet safety, 
online teaching and learning and technical assistance; faculty development in integrating technol- 
ogy and distance learning tools; and implementing the New Mexico learning network. All of the 
services provided shall be available to pre-kindergarten through college throughout New Mexico. 
The regional educational technology assistance center.shall prepare’‘an annual report for the leg- 
islature detailing the activities and accomplishments of the center. 


History: Laws 2007, ch, 281, § 1. IV, § 23, was effective June 15, 2007, 90 days’ after the 
Effective dates. — Laws 2007, ch. 281 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


21-8-48. Alliance for underrepresented students created; purpose. 


A. "The alliance for underrepresented students" is created at New Mexico state university. 

B. Participating organizations in the alliance shall be the New Mexico alliance for minority 
participation and the regional alliance for science, engineering and mathematics for students with 
disabilities. The purposes of the alliance are to: 

(1) promote science, technology, engineering and mathematics education and retention at 
the undergraduate and graduate level for underrepresented students; ) 

(2) engage in research on and development of programs that support student retention 
and achievement; ’ 

(3) disseminate knowledge acquired through education and retention programs; and 

(4) collaborate with and provide assistance to kindergarten through twelfth grade educa- 
tors and post-secondary educational institutions to support Science, technology, engineering and 
mathematics education and student achievement. 

C. The alliance shall submit an annual report to the board of regents of New Mexico state 
university and the legislature detailing the activities and accomplishments of the alliance. The re- 
ports of the alliance may be printed and-distributed by the university as appropriate, and revenue 
from the sale of the reports shall be paid into the account ofthe New Mexico state university. 

D. The alliance may receive appropriations from the legislature through the board of regents 
and may receive gifts, grants and donations from public or private sources. 


History: Laws 2007, ch. 280, §1. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 280 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
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21-8-44, Public-private partnership for university campus in San Luis 
Potosi, Mexico. 


A. The board of regents of New Mexico state university PABY. establish a New Mexico ici uni- 
versity campus in San Luis Potosi, Mexico. . 

B.. The university shall-not use state funds for capital Soisdsten dunt or make fife aes contribu- 
tions to private investors for the operation of the San Luis Potosi campus. Student and other data 
from the San Luis Potosi campus shall not be used to calculate instruction and general purposes 
for New Mexico state university or for capital funding. 

C. Any contract between New Mexico state university and any private vendor or contractor 
entered into pursuant to the authority granted by this section shall be subject to resolution of 
disputes by international arbitration or to the jurisdiction of the district.court of the third judicial 
district of New Mexico. The university's financial information related to the operation and financ- 
ing of the San Luis Potosi campus is subject to the Audit Act [12-6-1 through 12-6-14 NMSA 1978]. 
Nothing in this section serves as a waiver of the Inspection of Public Records Act [Chapter 14, 
Article 2 NMSA 1978], the Open Meetings Act [Chapter 10, Article 15 NMSA 1978] or the Procure- 
ment Code [13-1-28 to 13-1-199 NMSA 1978]. 


History: Laws 2019, ch. 267, § 1. IV, § 23, was effective June 14, 2019, 90 days after the: 
Effective dates, — Laws 2019, ch. 267 contained no - adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
State Chemist:and Laboratory 
Sec. Sec. 
21-9-1. Establishment of state laboratory and office of 21-9-3. Methods of collecting samples. 


state chemist. 21-9-4.. Official seal of the state chemist. 
21-9-2. Methods of analysis. , 


21-9-1. [Establishment of state laboratory and office of state chemist.] 


That there.is hereby established a state chemical laboratory for the analysis and examination 
of such foods, drugs, feeds, fertilizers and other material as the interests of the state may demand. 
The said state chemical Taparatern shall be established at the New Mexico college of agriculture 
and mechanic arts [New Mexico state university], and shall be in [the] charge of a professor of 
chemistry at the said college, who shall be known as the state chemist of New Mexico. All chemical 
work which the public interests of the state may demand shall be done by or be under the supervi- 
sion of the said state chemist. All charges for the work done by the said state chemist shall be just 
and equitable, and all money collected for such work shall go into a fund for the maintenance of 
the said state chemical laboratory. | 


ory. Laws 1919, ch. 169, § 1; C.S. 1929, § 131- . ANNOTATIONS 
101; 1941 Comp., § 3-1001; 1953 Comp., § 4-13-1. : 

Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references, — 25 Am. 
inserted by the compiler and is not part.of the law. Jur. 2d Drugs, Narcotics and Poisons § 33; 35 Am. Jur. 2d 
Laws 1889, ch. 138, § 2, created and established the Food § 13; 42 Am. Jur. 2d Inspection Laws 8§ 6, 11. 
agricultural college and agricultural experiment station Constitutionality, construction, and application of stat- 
of New Mexico, as an institution of learning. Laws 1893, utes relating to testing or sampling of agricultural fertil- 

ch. 61, § 24, changed the name of the agricultural college izers, 105 A.L.R. 348, 147 A.L.R, 765. 

and agricultural (experiment) station of New Mexico to Validity, construction, and application of statutes or or- 
the New Mexico college of agriculture and mechanic arts, dinances relating to inspection of food sold at retail, 127 
Article XII, Section 11, of the constitution of New Mex- . ALR, 322, 

ico, as repealed and reenacted November 8, 1960, further 3 CJS, Agriculture § 15; 15 C.J.8. Commerce § 9; 28 
changed the name to the New Mexico state university. See Supp. C.J.S. Drugs and Narcotics §§ 8 to 10. 


also 21-8-2 NMSA 1978. 
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21-9-2. Methods of analysis. 


The methods of analysis employed by the state chemist of New Mexico shall be those prescribed 
by the association of official agricultural chemists, and those of the United States pharmacopoeia. 


History: Laws 1919, ch. 169, § 2; C.S. 1929, § 131- 
102; 1941 Comp., § 83-1002; 1953 Comp., § 4-13-2. 
21-9-3. Methods of collecting samples. 


All samples of material for analysis and examination shall be collected under the directions 
from the state chemical laboratory and must be sealed and shipped in accordance with instruc- 
tions set forth in such directions for taking samples. 


History: Laws 1919, ch. 169, § 3; C.S, 1929, § 1381- _ ANNOTATIONS 


0 H 941 C oy 3 -100 H * - =e 
ag Be bee SHS Sit a Oe ag Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur. 2d Agriculture §§.53, 57, 71. 


21-9-4. Official seal of the state chemist. 


The official seal of the state chemist of New Mexico shall bear the words "The Official Seal of the 
State Chemist of New Mexico" in a circle around the state seal of New Mexico. 


History: Laws 1919, ch. 169, § 4; C.S. 1929, § 131- 
104; 1941 Comp., § 3-1004; 1953 Comp., § 4-13-4. 


ARTICLE 10 


Development of Indian Resources 


Sec. . Sec. 
21-10-1. Purpose. 4 21-10-7. Contracts with other institutions. 
21-10-2. Indian resources development program created. 21-10-8. Organizational structure and operating policies. 
21-10-3. Contracts with other institutions, 21-10-9. Cooperative federal-state funding. 
21-10-4, Short title. . 21-10-10. Purpose. 
21-10-5. Purpose. 21-10-11. Advisory committee. 
21-10-6. Indian resources development institutes cre- 21-10-12. Contracts with other institutions. 
ated. 


21-10-1. Purpose. 


The purpose of this act [21-10-1 through 21-10-3 NMSA 1978] is to provide funds to New 
Mexico state university in order that agricultural and engineering education and work experi- 
ence opportunities may be provided to Indian students to help prepare them for agricultural 
sciences, engineering sciences and management positions in irrigation projects and energy re- 
sources development to the end that the economic growth and public welfare of New Mexico will 
be promoted. 


History: 1953 Comp., § 73-26-37, enacted by Laws ANNOTATIONS 


Tee coat A te Am. Jur. 2d, A.L.R. and C.J.S. references. — 41 Am. 
Jur. 2d Indians § 29. : 
42 C.J.S. Indians § 38 et seq. 


21-10-2, Indian resources development program created. 


There is created the "Indian resources development program" to assist the education and train- 
ing, through practical on-the-job experience opportunities, of Indian students in the agricultural, 
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engineering and associated management sciences for the purpose of insuring the successful devel- 
opment and management of the agricultural and energy resources on Indian lands. 


‘History: 1953 Comp., § 73-26-38, enacted by Laws 4 ANNOTATIONS 


AA ene be SADE As Am, Jur. 2d, A.L.R. and C.J.S. references. — 41 Am. 
Jur. 2d Indians § 29. 


21-10-3. Contracts with other institutions. 


New Mexico state university shall contract with other institutions of higher education, located 
within this state, a8 needed for required services pursuant to the provisions and purposes of this 
act [21-10-1 through 21+10-3 NMSA 1978]. Qualified Indian students who are residents of New 
Mexico and who are majoring in agricultural, engineering and associated management sciences at 
any institution of higher education located within this state shall be eligible for the services pro- 
vided by the funds appropriated for ajo development program in this act. 


History: 1953 Comp., § 73-26-39, enacted by Laws 
1977, ch. 280, § 3. 


21-10-4. Short title. 


This act [21-10-4 through 21-10-9 NMSA 1978] may be cited as the "Indian Resources Develop: 
ment Act". 


History: Laws 1979, ch. 371, § 1. Cross references. — For Mineral Résburees Develop- 
ment Act, see 69-10-1 NMSA 1978 et seq. 


21-10-5. Purpose. 


The purpose of the Indian yet fees Deka Act [21-10-4 yyition ts 21-10-9 NMSA 1978] 
is to create statewide Indian resources development institutes, located at New Mexico state uni- 
versity and the university of New Mexico, in order that the state can participate with the federal 
government and Indian tribes for the purpose of assisting Indian tribes in developing agricultural, 
mineral, energy, forestry, wildlife, recreation and business resources and associated technical and 
managerial resources and other areas deemed necessary to promote their economic self-sufficiency 
to the end that the economic growth and public welfare of New Mexico will be promoted. 


History: Laws 1979, ch. 371, § 2. ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. =. 41 Am. 
v8 2d Indians § 58 et seq. 


21- 10- 6. Indian resources development institutes created. 


' There are created the "Indian resources ‘development institutes" to provide vaedaxch, educa- 
eine and service programs that will directly and indirectly contribute to the more effective utili- 
zation of the natural and human resources and related business activities on Indian lands. The in- 
stitutes may provide programs to enhance the development and efficient untilization [utilization] 
of natural. and human resources and associated businesses on Indian lands, including dryland 
and irrigated agriculture, rangelands, oil, gas, coal, uranium, other mineral resources, ground and 
surface water resources, forestry, wildlife and outdoor-based recreational resources. The institutes 
may also provide programs for education and training and other necessary areas that will directly 
contribute toward providitig Indian people the'technical and managerial knowledge and experi- 
ence necessary for efficient utilization of their natural resources. 


564 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


21-10-7 DEVELOPMENT OF INDIAN RESOURCES 21-10-11 


History: Laws 1979, ch. 371, § 3. 74 _. Bracketed material..— The bracketed word in the 
second sentence was inserted by the compiler. It was not 
enacted by the legislature and i is not a part of the law. 


21-10-7. Contracts with other institutions. 


New Mexico state university and the university of New Mexico may contract with other institu- 
tions of higher education located within the state and federal research laboratories, as needed, for 
required services pursuant to the provisions and purposes of the Indian Resources Development 
Act [21-10-4 through 21-10-9 NMSA 1978]. 


History: Laws 1979, ch. 371, § 4. 


21-10-8. Organizational structure and operating. policies, 


The organizational structure, operating Wolicies and program dineehars of the institutes shall be 
established by the presidents of New Mexico state university and the university of New Mexico, 
who shall jointly designate and coordinate program responsibility areas for each institute. 


History: Laws 1g70, ch, 371, 85. 


21-10-9. abn uate feaavarteues funding: 


The institutes may enter into cooperative federal-state funding arrangements for the purposes 
of funding the institutes and their programs. The board of educational finance, or its successor 
agency, shall annually make recommendations to the legislature for the furtherance of the pur- 
poses of the Indian Resources Development Act [21-10-4: through 21-10-9 NMSA 1978]. Appropria- 
tions made for the purposes of the Indian Resources Development’ Act shall be expended only for 
the benefit of New Mexico residents. 


History: Laws 1876; ch. 871, § 6. 


21-10-10. Purpose. 


The purpose of this act [21-10-10 through 21-10-12 NMSA 1978] is to provide funds to New Mex- 
ico state university to create an Indian scientific educational assistance and work experience pro- 
gram in order that agriculture, engineering and business education and related work experience 
opportunities may be provided to Indian students to help prepare them for agricultural sciences, 
engineering sciences and management positions in irrigation ‘projects; energy resources develop- 
ment, forestry projects, outdoor recreation activities and small business developments to the end 
that the economic growth and public welfare of New Mexico will be promoted. 


' History: Laws 1981, ch. 313, § 1. ANNOTATIONS 


Am. Jur. 2d, A.L. R. and C. JS. references. — - 41.Am. 
Jur, 2d Tadiahs: § 29. 


21-10-11. Advisory committee. 


The president of New Mexico state university shall appoint a committee to work with the pro- 
gram director in establishing operating policies and program priorities. The committee shall consist 
of three members: one individual nominated by the Jicarilla and Mescalero Apache tribal presidents; 
one nominated by the chairman of the all Indian pueblo council; and one nominated by the chairman 
of the Navajo tribal council. The committee members shall serve a minimum term of two years with 
reappointment thereafter subject to the pleasure of the above-described Indian tribes. 


History: Laws 1981, ch. 313, § 2. 
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21-10-12. Contracts with other institutions. 


New Mexico state university shall contract with other institutions of higher education located 
within this state as needed for required services pursuant to the provisions and purposes of this 
act [21-10-10 through 21-10-12 NMSA 1978]. Qualified Indian students who are residents of New 
Mexico and who are majoring in agricultural, engineering and associated management sciences at 
any institution of higher education located within this state shall be eligible for the services pro- 
vided by the funds appropriated for such development program in this act. 


History: Laws 1981, ch. 313, § 3. 


ARTICLE 11 | 
New Mexico Institute of Mining and Technology 


Sec. Sec. 
21-11-1. Object; curriculum. 21-11-12, Charges for assays and other, services; disposi- 
21-11-2, Use of name "New Mexico institute of mining tion of amounts collected. 
and technology" for common convenience. 21-11-13, Designated the state's school of mines, 
21-11-38. New diplomas for qualified graduates. 21-11-14. Preparatory department to be maintained. 
21-11-4, Operations vested in board of regents; corporate 21-11-15. Authority to borrow money; purposes. 
powers; quorum, 21-11-16. Authority to issue and retire building and im- 
21-11-5. Officers of board of regents; bond of secretary- ’. provement bonds. 
treasurer. 21-11-17, Form and conditions of bonds. 
21-11-6. Powers and duties of president of board of re- 21-11-18. Sale of bonds; publication of notice; bids. 
gents; president pro tem. 21-11-19. Permanent improvement and interest and re- 
21-11-7. Duties of secretary-treasurer,of board of regents, tirement funds. 
21-11-8. Powers and duties of board of regents, ° ‘ “21-11-20. Interest and retirement fund established. 
21-11-8.1. Institute for complex additive systems analy- 21-11-21. Pledge of income to retirement of bonds and 
sis established; function of institute. payment of interest. . 
21-11-8.2. Geophysical research center. 21-11-22. Forwarding of funds for payment of bonds and 
21-11-8.3. Energetic materials research and testing cen- interest coupons. 
ter established; function of center. 21-11-23. Use of funds restricted to designated purposes. 
21-11-8.4. National cave and karst research institute 21-11-24, State treasurer to transfer income from per- 
created; purpose, manent funds; income and current fund. 
21-11-8.5, Repealed. 21-11-25. Bonds designated serially. 
21-11-8.6. Technology research collaborative created; pur- 21-11-26. Bonds exempt from taxation. 
pose, 21-11-27. Repealed. 
21-11-9. Departmental faculties. 21-11-28. Repealed. 


21-11-10. Conferring degrees; granting diplomas. 
21-11-11. Removal of officers, faculty members and em- 
ployees. 


21-11-1. Object; curriculum. 


The object of the New Mexico. school of mines [New Mexico institute of mining and technology] 
is to furnish facilities for the education of such persons as may desire to receive instruction in 
chemistry, metallurgy, mineralogy, geology, mining, milling, engineering, mathematics, mechan- 
ics, drawing, the fundamental laws of the United States, and the rights and duties of citizenship, 
and such other courses of study, not including agriculture, as may be prescribed by the board of 
regents; further, to engage in research projects approved by the board of regents, and incidental to 
such research to negotiate and enter into research contracts with appropriate governmental agen- 
cies, private foundations, individuals or associations. 


History: Laws 1889, ch. 138, § 28; C.L. 1897, § 3593; ... Cross ct ae ta — For acceptance of tat grants, see 

Code 1915, § 5139; C.S. 1929, § 130-1101; 1941 Comp., N.M. Const., art. XII, § 12. 

§ 55-2601; Laws 1947, ch. 78, g 1; 1953 Comp, § 78-27-1, For management of the institute, see N.M. Const., art. 
Bracketed material. — The: ‘bracketed material was XII, § 13. 

inserted by the compiler and is not part of the law... For the bureaus of mines and mineral resources, see 69- 
N.M. Const., art. XII, § 11, as repealed and reenacted 1-1 through 69-2-7 NMSA 1978. 


November 8, 1960, changed the name of the New Mexico 
school of mines to the New Mexico institute of mining and 
technology. See 21-11-2 NMSA 1978. 
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21-11-2 NEW MEXICO INSTITUTE OF MINING AND TECHNOLOGY 21-11-4 


‘ANNOTATIONS school, because the action was in effect against the state 


of New Mexico and U.S. Const., amend. XI, barred federal 
Eleventh Amendment barred federal j jurisdiction jurisdiction. Korgich v. Regents of N.M; Sch. of Mines, 582 


over suit against regents, — A student at. the. New F.2d 549 (10th Cir, 1978). 
Mexico school of mines (now New Mexico institute of min- Am. Jur, 2d, A.L.R. and C.J.S. Peteai Gsac ahs 165 A 
ing and technology) was barred from bringing an action in Ami diinidd Colleges and Universities § 7. 


the United States district court, seeking damages for per- 
sonal injuries alleged to have resulted from the negligence 
of the school's board of regents in the operation of the 


14A C.J.S. Colleges and Universities § 4. 


21-11-2. [Use of name "New Mexico institute of mining and technology" 
for common convenience. | 


Except for Prianeial transactions the use of the name "New Mexico institute of mining and technol- 
ogy’ is hereby permitted in lieu of the name "New Mexico school of mines" for common convenience. 


History: 1941 Comp., § 55- 26018, enacted by Laws ANNOTATIONS 
1951, ch. 46, § 1; 1953 Comp.,, § 73-27-2, 
Bracketed material) — The bracketed material was Am, Jur. 2d, A.L.R. and CJS. references. — 144 


inserted by the compiler and is not part of the law. C.JiS, Colleges and Universities § 9. 


21-11-3. [New diplomas for qualified graduates.] 


That the board of trustees of the New Mexico institute of mining and technology shall within 
six (6) months, after this act. [21-11-2, 21-11-83 NMSA 1978] is in full force and effect, issue to all 
qualified graduates of said school of mines a diploma bearing such words or identifications of said 
institution as may be hereafter issued by said New Mexico institute of mining and technology. 


History: 1941 Comp., § 85-2601b, enacted by Laws _ ANNOTATIONS 


1951, ch. 46, § 2; 1953 Comp., § 73-27-3. 
A apa yee Bee 0 Shaded lp Am. Jur. 2d Colleges and Universities §§ 1, 5, 31. 


inserted by the il d is not part of the law. - 
A Lie QOATE ve eon a RON ft 14A CS. Colleges and Universities § 41. 


21- 1p. 4. {Operations vested i in 1 board of Fegons) barporate powers; 
quorum. | | 


The management and control of said school of mines [New Mexico institute of mining and tech- 
nology], the care and preservation of all property of which it shall become possessed, the erection 
and construction of all buildings necessary for its use, and the disbursement and expenditure of all 
moneys, shall be vested in a board of five regents. Said regents and their.successors in office shall 
constitute a body corporate, under the name and style of, the regents of the New Mexico school of 
mines [New.Mexico institute of mining and technology], with the right, as such, of suing and being 
sued, of contracting and being contracted with, of making and using a common seal and altering 
the same at pleasure, and of causing all things to be done necessary to carry out the provisions of 
this article. A majority of the board shall constitute a quorum for the transaction of business, but 
a less number may adjourn from time to time. 


a 


History: Laws'1889; ch. 138, §:29;\C.L. 1897, § 3594; | 9: ‘Cross references. — For number, appointment, quali- 
Code 1915, § 5140; C.S. 1929, § 180-1102; 1941 Comp., fications and terms of members of the board of regents, see 
§ 55-2602; 1953 Comp., § 73-27-4., N.M. Const., art. XI, § 18. 

‘Brackéted material. — The bracketed material was 
inserted by the compiler and is not part of the law. ANN OTATIONS 

N.M. Const., art. XII, § 11, as repealed and reenacted Institute is state educational institution. — The 
November 8, 1960, changed the name of the New Mexico New Mexico:school of mines (now the New Mexico insti- 
school of mines to the New Mexico institute of mining and tute. of mining and technology) was confirmed by NM. 
technology. See 21-11-2 NMSA 1978. Const., art. XII, § 11, as a state educational institution 

Compiler's notes. — The words this article," substi- with its location at Socorro, New Mexico. Under this sec- 
tuted by the 1915 Code compilers for "this act," refer to tion, the management and control of the above institu- 
Article 7 of Chapter 101 of the 1915 Code, compiled as tion is vested in a board of regents whose duty is to keep 


21-11-1, 21-11-4 to 21-11-14 NMSA 1978. 
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all books and records in its official office. Faylor v.. Via, the institutions in the accomplishment of their purposes 
1955-NMSC-047, 59 N.M. 320, 284 P.2d 211. ; or objects. The legislature lacks authority to appropriate 
Control over funds from nonstate sources. — The funds received from nonstate sources or to control the use 
legislature has expressly recognized the authority of in- thereof through the power of appropriation. State ex rel. 
stitutions of higher learning to receive benefits. and do- Sego v. Kirkpatrick, 1974-NMSC- 059, 86 N.M. 859, 524 
nations from the United States, private individuals and P.2d 975. 
corporations, to buy, sell, lease or mortgage real estate Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
and to do all things which in the opinions of the respec- Am. Jur, 2d Colleges and Universities §§ 3,5, 10,11. ° 
tive boards of regents, will be for the best interests of 14A C.J.S. Colleges and Universities §§ 2, 14, 49. 


21-11-5. [Officers of board of regents; bond of secretary-treasurer.| 


The school [New Mexico institute of mining and technology] officers shall be the same regents, 
be elected in the same manner and at the same time, and possess the same qualifications as the 
officers of the university of New Mexico, and the secretary and treasurer so elected shall give bond 
in the sum of ten thousand dollars [($10,000)] in the manner provided in Section 21-7-5 NMSA 
1978. 


History: Laws 1889, ch. 188, § 30; C.L. 1897, § 3595; Cross references. — For election duties of officers of 
Code 1915, § 5141; C.S. 1929, § 1380-1103; 1941 Comp., state university, see 21-7-5, 21-7-6 NMSA 1978. 
§ 55-2603; 1953 Comp., § 73-27-5. 

Bracketed material, — The bracketed material: was ANNOTATIONS 


inserted by the compiler and is not part of the law. Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 


N.M. Const., art. XII, § 11, as repealed and reenacted Am. Jur, 24 Coll a.Uni tf 11. 15: 68A Am. 
November 8, 1960, changed the name of the New Mexico brea oa Datlic Often Bes Rinnioyees B4 487, 488. 


school of mines to the New Mexico institute of mining and 14A CJS. Coll cil a 15 
technology. See 21-11-2 NMSA 1978, ear ened Maigio sr ubat 


21-11-6. [Powers and duties of president of board of regents; president 
pro tem.| | 


The president of said board shall be the chief executive officer, shall preside at. all meetings 
thereof, except that when he is absent the board may appoint a president pro tem, sign all instru- 
ments required to be executed by said board; he shall also direct the affairs generally of the said 
school of mines [New Mexico institute of mining and technology], shall nominate and, by and with 
the advice of said board of regents, appoint all professors, instructors, tutors and.other employes 
[employees] necessary to the proper conduct of said school of mines [institute], and in like manner 
shall determine the amount of their respective salaries. 


History: Laws 1889, ch. 138, § 31; C.L. 1897, § 3596; school of mines to the New Mexico institute of mining and 
Code 1915, § 5142; C.S, 1929, § 130-1104; 1941 Comp,, technology. See 21-11-2 NMSA 1978. 
§ 55-2604; 1953 Comp. + § 73-27-6. 


Bracketed material. — The bracketed material was ANNOTATIONS 
inserted by the compiler and is not part of the: law. Am 2 _—_ 115A: 
N.M. Const., art. XII, § 11, as repealed and reenacted Att Te Fe ee niga 
November 8, 1960, changed the name of the New Mexico 14A 0.3.8. Colleges and Universities §§ 14, 15, 19, 25. 


21-11-7. [Duties of secretary-treasurer of board of regents. ] 


The secretary and treasurer shall be the financial and recording officer of said board, shall keep 
a true and correct account of all moneys received and expended by him, shall attest all instruments 
required to be signed by the president of said board, and shall keep a true and correct record of 
all the proceedings of said board and, generally, do all other things required of him by said board.: 


History: Laws 1889, ch. 138, § 32; C.L. 1897, § 3597; Bracketed material. — The bracketed material was 
Code 1915, § 5143; C. 8. 1929, § 130- 1105; 1941 Compt; i inserted by the compiler and is not part of the law. 
§ 55-2605; 1953 Comp., § '73-27-7. . . 
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21-11-8. Powers and duties of board of regents. 


The board of regents shall have power and it shall be their [its] duty to enact bylaws, rules and 
regulations for the government of such school of mines [New Mexico institute of mining and tech- 
nology], not inconsistent with the laws of the state; and they [it] shall also prescribe the textbooks 
to be used, the course of study, the fields of research to be engaged in, the branches to be taught, 
the number of departments into which said school [institute] shall be divided and to change the 
same from time to time; to fix the scholastic year, provide apparatus, mineral and geological cabi- 
nets, to establish and operate branches of said school [institute] in such place or places in the 
state of New Mexico as may be designated by said board, and do all and everything necessary in 
and about the premises with a-‘view to promoting the best interests of said institution; provided 
that the primary functions for which said school [institute] was established shall be performed at 
Socorro only. AD 


History: Laws 1889, ch. 138, § 33; C.L. 1897, § 3598; ANNOTATIONS 


Code 1915, § 5144; C.S, 1929, § 130-1106; 1941 Comp, 
§ 55-2606; Laws 1947, ch. 78, g§ 2; 1953 Comp., § 73-27-8, Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 


Bracketed material. — The bracketed material was Am. Jur. 2d Colleges and Universities §§ 5, 23. 
inserted by the compiler and is not part of the law. Mandamus. to compel enrollment or reinstatement of 
N.M. Const., art. XII, § 11, as repealed and reenacted pupil, 39 A.L.R. 1019. ioe ; 
November 8, 1960, changed Nie nama df the New Mexics Failure of student to attain or maintain prescribed scho- 
school of mines to the New Mexico institute of mining and lastic rating as ground for dropping him, 86 A.L.R. 484. 
technology. See 21-11-2 NMSA 1978. Clothes of pupils, validity of regulations as to, 14 
Cross references. — For tuition and matriculation A.L.R.3d 1201. ; aks 
foes, see 21-1-2 NMSA 1978. ') 144 C.J.S. Colleges and Universities §§ 4, 17, 29, 35, 37, 
For penalty for interest in educational sales, see 21-1-35 38. i , 
NMSA 1978. 


21-11-8.1. Institute for complex additive systems analysis established; 
function of institute. 


A. The board of regents of the New Mexico institute of mining and technology shall establish 
an institute for complex additive systems analysis. 
B. The function of the institute for complex additive systems analysis is to: 
(1) offer formal degree programs that integrate components of the computer science, en- 
gineering and management departments at the New Mexico institute of mining and technology; 
(2) use joint faculty appointments and fellowships to recruit teachers from the ranks of 
academia, government and private industry; 
(3) perform basic research and applied research for the purpose of analyzing and under- 
standing complex interdependent systems; 
(4) use research developed at the institute to help solve issues regarding complex interde- 
pendent systems that arise in the public and private sectors; and 
(5) stimulate commerce by serving as an information age extension service for New Mex- 
ico businesses. 


History: Laws 2001, ch. 39, § 1. Effective dates, — Laws 2001, ch. 39, § 2 made the act 
(Fehy Let LS effective July 1, 2001. 


21-11-8.2. Geophysical research center. » . 


A. The "geophysical research center" is created at, the New Mexico institute of mining and 
technology. The center may enter into contracts and receive public and private gifts, grants and 
donations to carry out its activities. 

B. The geophysical research center shall conduct research: 

(1) in areas related to and affected by water, with smphagis on atmospheric, surface and 
underground water; 
(2) on the relationships among lightning, thunderstorms and precipitation; 
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(3) in earthquake, volcanology and environmental geophysics; and 
G) in basic geophysical Bi ppeanes and their appHCatcng to state and Ha aie issues. 


“History? Laws 2008, ch. 44, § 1. =) € IV, § 28, was’ effective June 20, 2003, 90 ari after sai 
Effective dates, — Laws 2003, ch. 44 pititained no ef- -..'= journment of the legislature. 
fective date provision, but, pursuant to N.M, Const., art. phy 


21- 11. 8. 3. Energetic niaitestals ‘peseareh and testing center established; 
’ ‘function of center. 


A, The board of regents of the New Mexico institute of mining and technology pall establitch 
the energetic materials research and testing center, 
B. The function of the energetic materials research and pete center is to: 

(1) conduct research, development testing and sialiation, of ordinance, explosives and 
energetic materials; 

(2).. conduct. programs in energetic materials. and’ relate Rifai da” that provide’ re- 
search opportunities for New Mexico institute of mining and technology undergraduate atudauds, 
graduate students, faculty and staff; 

(3). conduct training courses for governmental, academic and commercial entities in ality, 
sives handling and safety, emergency response, terrorist incident response and cempterierroriam 
methods; 44 
(4). prepare, publish and distribute reports and other documentation presenting the scien- 
tific and technical results of the energetic materials research and testing center efforts; and 

(5) actively participate in technical and professional societies and organizations, including 
attending and presenting papers and talks at their functions and conferences. 


History: Laws 2008, ch. 121, § 1. art. IV, § 23, was effective June 20, 2003, 90 days after 
Effective dates. — Laws 2003, ch. 121 contained no adjournment of the legislature.. ©» - 
effective date provision, but, pursuant to N.M. Const., 


21-11-8.4. National cave and karst research institute created; purpose. | 


A. The "national cave and karst research institute" is created in Carlsbad and shall be a divi- 
sion of the New Mexico institute of mining and technology. 

B. The purposes of the institute are to: 

(1) further the science of speleology; 

(2) centralize and standardize speleological information; 

(3) foster interdisciplinary cooperation in cave and karst research programs; 

(4) promote public education; : 

(5) promote national and international cooperation in protecting the environment for the 
benefit of cave and karst land forms; and 

(6) promote and develop environmentally sound and sustainable resource management 
practices. 

C. The board of regents of New Mexico institute of mining and technology shall prepare reports 
showing the progress and condition of the institute as the board deems necessary. The reports of the 
institute may be printed and distributed by the board as appropriate, and revenue from the sale of 
the reports shall be paid into the account of the New Mexico institute of mining and technology. ° 

D, The institute may receive appropriations from the legislature through the board of regents 
of New Mexico institute of mining and technology and may receive any other items of value from 
public or private sources. 


History: Laws 2004, ch. 33, § 1. IV, § 28, was effective May 19, 2004, 90 days after hinge 
Effective dates. — Laws 2004, ch. 83 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


fit? 
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21-11-8.5. Repealed. 


Repeals. — Laws 2009, ch. 66, § 15 repealed 21-11-8.5 April 2, 2009. For provisions of former section, see the 
NMSA 1978, as enacted by Laws 2005, ch. 81, § 1, relat- 2008 NMOneSource.com, 
ing to the technology research collaborative, effective 


21-11-8.6. Technology research collaborative created; purpose. 


A. The "technology research collaborative" is created. The New Mexico institute of mining and 
technology shall be the fiscal agent for the collaborative. 

B. Participating institutions associated with the collaborative shall include national laborato- 
ries, other major research institutes and all of the post-secondary:educational institutions in New 
Mexico. 

C. The purpose of the collaborative is to: 

(1) establish advanced technology centers based on the wealth of scientific and technical 
talent that exists in the member institutions; 

(2) develop and create new intellectual property for the state, encourage new opportuni- 
ties for business and increase jobs; 

(3) commercialize the intellectual property that is created; and 

(4) create a work force to support enterprises based on the intellectual property that is created. 

D. Intellectual property created by an employee or agent of an institution associated with the 
collaborative shall be owned by that institution. Intellectual property created jointly by the collab- 
orative and an institution shall be owned jointly by those entities. If the intellectual property is 
created using federal funds, the applicable federal laws and regulations shall govern the ownership. 

K.,. The collaborative may receive appropriations from the legislature through the board of re- 
gents of the: New Mexico institute of mining and technology and may receive any other items of 
value from public or private sources. 

F. The "board of the technology research collaborative" is created. The board shall consist of 
eleven members as follows: 

(1) the governor or the governor's sidadignes, whe shall chair the edlaboratives® 

(2) the presidents, or their designees, of the university of New Mexico, New Mexico state 
university and New Mexico institute of mining and technology; : 

(3): five members at large, appointed by the governor with the consent of the senate; 

* (4) the director of Sandia national laboratories or the director's designee; and 

(5) the director of Los Alamos national laboratory or the director's designee. 

G. Appointed members shall serve for two-year terms at the pleasure of the governor. Members 
shall serve until their successors have been appointed. The governor may fill any vacancy on the 
board for the remainder of an unexpired term. 

H. The board may eléct officers as it deems necessary to carry out its duties. A majority of the 
members of the board shall constitute a quorum for the transaction of business, and the board 
shall meet four times per year. Board members shall not vote by proxy, 

I. Public members of the board shall receive per diem and mileage pursuant to the Per Diem 
and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no other compensation, 
perquisite or allowance. 

J. The board shall: 

(1) employ a director and other staff, who shall be exempt from the provisions of the Per- 
sonnel Act [Chapter 10, Article 9 NMSA 1978], as the board deems necessary to REWage continuity 
and management of the: collaborative; and 

(2) prepare annual reports to the legislature on the expenditures and progress of the col- 
tanagative, 


History: Laws 2013, ch. 130, § 1. IV, § 23, was effective June 14 2013, 90 days after the ad- 
Effective dates. — Laws 2013, ch. 130 contained no journment of the legislature, 
effective date provision, but, pursuant to N.M. Const., art. 
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21-11-9. [Departmental faculties.] 


The immediate government of their several departments shall be entrusted to their several 
faculties. . | . ead 


History: Laws 1889, ch. 138, § 34; C.L. 1897, § 3599; ANNOTATIONS 
Code 1915, § 5145).0,9:1029, 5180-2107: 194 Compa Am. Jur, 2d, A.L.R. and C.J.S. references. — 14A 


§ 55-2607; 1953 Comp., § 73-27-9. mathe ot 
, Bracketed material. — The bracketed material was 0.4.8. Colleges and Universities § fs 


inserted by the compiler and is not part of the law. 


21-11-10. [Conferring degrees; granting diplomas. |] 


The board of regents shall have power to confer such degrees and grant such diplomas as are 
usually conferred and granted by other similar schools. 


History: Laws 1889, ch. 138, § 35; C.L. 1897, § 3600; i ANNOTATIONS 
Senne pay hea | oe Rein 1Sah COMBE, Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
' Bracketed material. — The bracketed material was Am, Jur. 2d Colleges and Universities §§ 1,5, 31. 
inserted by the compiler and is not part of the law. lrg Boixe pone he Beanie es to issue degree, 


14A C.J.S. Colleges and Universities § 41. 


21-11-11. [Removal of officers, faculty members and employees. | 


The regents shall have power to remove any officer, tutor or instructor, or employee connected 
with said'school [New Mexico institute of mining and technology], when in their judgment the best 
interests of said school [institute] require it. 


History: Laws 1889, ch. 138, § 36; C.L. 1897, § 3601; Cross references. — For removal of faculty member 
Code 1915, § 5147; C.S. 1929, § 130-1109; 1941 Comp., for-cause after trial, see 21-1-7 NMSA 1978. 
§ 55-2609; 1953 Comp., § 73-27-11. 


Bracketed material. — The bracketed material was ANNOTATIONS 
inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
N.M. Const., art. XII, § 11, as repealed and r eenacted Am. Jur. 2d Colleges and Universities §§ 5, 11 to 13. 
November 8, 1960, changed the name of the New Mexico Dismissal or rejection of public schoolteacher because of 
school of mines to the New Mexico institute of mining and disloyalty, 27 A.L.R.2d 487. 


14A C.J.S. Colleges and Universities §§ 19, 25. 


21-11-12. [Charges for assays and other services; disposition of amounts 
collected.] : 


The board of regents shall require such compensation for all assays, analyses, mill tests or other 
services performed by said institution as they [it] may deem reasonable, and the same shall be 
collected and paid into the treasury of the school of mines [New Mexico institute of mining and 
technology] for said institution, and an accurate account thereof shall be kept in a book to be pro- 
vided for that purpose. 


‘History: Laws 1889, ch. 188, § 38; C.L. 1897, § 3603; N.M. Const., art. XII, § 11, as repealed and reenacted 
Code 1915, § 5149; C.S. 1929, § 130-1111; 1941 Comp., November 8, 1960, changed the name of the New Mexico 
§ 55-2610; 1953 Comp., § 73-27-12. ‘school of mines to.the New Mexico institute of mining and 

Bracketed material. — The bracketed material was technology. See 21-11-2 NMSA 1978. 


inserted by the compiler and is not part of the law. 


21-11-13. [Designated the state's school of mines. | sae ab 


The New Mexico school of mines [New Mexico institute of mining and technology] shall be the 
state school of mines. 
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21-11-14 


History: Laws 1889, ch. 138, § 39; C.L. 1897, § 3604; 
Code 1915, § 5150; C.S, 1929, § 180-1112; 1941 Comp., 
§ 55-2611; 1953 Comp., § 73-27-13. 

Bracketed material. — The bracketed material was 
inserted by thé compiler and is not part of the law. © 

N.M. Const., art. XII, § 11; as repealed and reenacted 
November 8, 1960, changed the name of the New Mexico 


NEW MEXICO INSTITUTE OF MINING AND TECHNOLOGY 


21-11-16 


school of mines to the New Mexico institute of mining and 
technology. See 21-11-2 NMSA 1978. 


‘ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 14A 
C.J.S, Colleges and Universities § 9. 


21-11-14. [Preparatory department to be maintained. ] 


The New Mexico school of mines [New Mexico institute of mining and technology] shall, in addi- 
tion to the course now provided for, maintain a preparatory department. 


History: Laws 1895, ch. 2, § 6; C.L. 1897, § 3605; 
Code 1915, § 5151; C.S. 1929, § 130-1113; 1941 Comp., 
§ 55-2612; 1953 Comp., § 73-27-14. 

Bracketed material. — The bracketed material was 


N.M. Const., art. XII, § 11, as repealed and reenacted 
November 8, 1960, changed the name of the New Mexico 
school of mines to the New Mexico institute of mining and 
technology. See 21-11-2 NMSA 1978. 


inserted by the compiler and is not part of the law. 


21-11-15. [Authority to borrow money; purposes. | 


For the purpose of erecting, altering, improving, furnishing or equipping any necessary build- 
ings at the New:Mexico school of mines [New Mexico institute of mining and technology], or for 
acquiring any: necessary land for the use of said school [institute], or both, or for,the purpose of 
acquiring lands and buildings for use as a branch of said school [institute], or for the purpose of 
retiring the whole or any part of any series of bonds previously issued, the board. of regents of the 
New Mexico school of mines [institute] is hereby authorized to borrow money in conformity with 
the terms of this act [21-11-15, 21-11-16, 21-8-18 through 21-11-26 NMSA 1978]. 


school of mines to the New Mexico institute of mining and 
technology..See 21-11-2 NMSA 1978. 
ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, — 15A 
Am, Jur, 2d Colleges and Universities § 35. 
14A C.J.S. Colleges and Universities § 17. 


History: 1941 Comp., § 55-2613, enacted by Laws 
1947, ch. 119, § 1; 1953 Comp., § 73-27- 15. 

Bracketed material: — The bracketed material was 
inserted by the compiler and is not part of the law. 

N.M. Const., art, XII, § 11, as repealed and reenacted 
November 8, 1960, changed the name of the New Mexico 


21- 11- 16. lAwehonity to issue and retire building and improvement 
| bonds. ] 


WiikHovet the said board, by siffirmative vote of a majority of its members, duly entered in the 
minutes of said board, shall, by resolution, determine that it is necessary to erect, alter, improve, 
furnish or equip any building or buildings at said school [New Mexico institute of mining and 
technology], or acquire any land for the use thereof, or to acquire land and'buildings for use as a 
branch of said school [institute], or to retire the whole or any part of any series of bonds previously 
issued by said school [institute] or to refund the same, or for any of said purposes, the board of 
regents of the New' Mexico school of mines [institute] is hereby empowered and authorized to is- 
sue and sell, subject-to the terms of this act.[21-11-15, 21-11-16, 21-11-18 through 21-11-26 NMSA 
1978], building and improvement bonds of the New Mexico.school.of mines [institute]. 


History: 1941 Comp., § 55-2614, enacted by Laws 
1947, ch. 119, § 2; 1953 Comp., § 73-27-16. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

N.M. Const., art. XII, § 11, as repealed and reenacted 
November 8, 1960, changed the name of the New Mexico 
school of mines to the New Mexico institute of mining and 
technology. See 21-11-2 NMSA 1978, 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur, 2d Public Securities and Obligations § 120. 
14A C.J.S. Colleges and Universities $§ 4, 10. 
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21-11-17 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-11-19 


21-11-17. Form and conditions of bonds. 


Bonds of the New Mexico institute of mining and neem a atid 1 Habel to ete 21, Ag! 
ticle 11 NMSA 1978 shall be in such form and denominations as the board of regents, of the institute 
shall determine, due and payable not later than twenty-five years from date of issue. The bonds shall 
be payable in consecutive order commencing not later than two years from date of issue. 


History: 1978 Comp., § 21-11-1 7, enacted by Laws Power and discretion of officer or board authorized to is- 
1983, ch. 265, § 41. sue bonds of governmental units as regards terms or con- 
Repeals and reenactments. — Laws 1983, ch. 265, ditions to be included therein, 119 A.L.R. 190. 
§ 41, repealed former 21-11-17 NMSA 1978, and Sniidted 47 C.J.S. Interest and Usury; Consumer Credit § 15. 


a new section. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations §§ 195, 196, 202, 
205, 399 to 453. 


21-11-18. [Sale of bonds; publication of notice; bids. |] 


The regents shall offer said bonds for sale after publication of notice of the time and place of sale, 
in some newspaper of general circulation in Albuquerque, New Mexico, once each week for four 
(4) consecutive weeks prior to the date fixed for said sale. Such notice shall specify the amount, 
denomination, maturity dates and the description of the bonds to be offered for sale, and the place, 
day and hour at which sealed bids therefor will be received and opened, and that only uncondi- 
tional bids will be considered, and that each bid must be accompanied by a certified check on a 
solvent bank, payable to the order of the secretary of the board of regents, for not less than five 
(5) per centum of the par value of the bonds offered for sale, as a guaranty that the bonds will be 
taken by the bidder if his bid is accepted. At the place and time specified in such notice, the board 
of regents shall publicly open the bids and award the bonds to the responsible bidder or bidders 
offering the highest price therefor, but no bid shall be accepted for less than the par value of said 
bonds, plus the accrued interest from the last preceding interest, date to. the date of delivery of said 
bonds. Before delivery of the bonds to the purchaser, the secretary and treasurer of the board shall 
detach and cancel all matured interest coupons. The said board shall ‘have and reserve the right to 
reject any and all bids at such sale and to readvertise the same. The state treasurer may, with the 
approval of the sate [state] board of finance and the other officials whose approval may be required 
by law for the investment of public funds, purchase such bonds at par and accrued interest to date 
of delivery for such investment, without the necessity of advertising or publicly offering said bonds 
for sale; and said treasurer is hereby authorized to invest moneys of the permanent school fund in 
said bonds. Such bonds shall be accepted at their par value by all public officials in this state as 
security for the repayment of all deposits of public moneys of this state, or of any county, munici- 
pality or public institution thereof, and as security for the faithful performance of any obligation 
or duty to guarantee the performance of which such officials are now authorized by law to accept a 
deposit of the bonds of this state or of the United States of America. 


History: 1941 Comp., § 55-2616, enacted by Laws . ANNOTATIONS - 


1947, ch. 119, § 4; 1953 Comp., § 73-27-18. 
Bracketed ‘material. ‘The bracketed ‘taterial was Am. Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. 
inserted by the compiler and is not part of the law. Jur. 2d Public Securities and Obligations §§ 120, 228, 229; 
Cross references. — For legal newspapers, see 14-11-2 240, 452, 453, 488. ’ 
NMSA 1978. . Sale of municipal or other public bonds at less than par 


or face value, 91 A.L.R. 7, 162 A.L.R. 396. 


21-11-19. [Permanent improvement and interest and 
retirement funds. ] 


The proceeds from the sale of said bonds shall be paid to the secretary and treasurer of said 
regents, and shall be placed in a separate fund to be known as "permanent improvement fund" to 
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21-11-20 NEW MEXICO INSTITUTE OF MINING AND TECHNOLOGY 21-11-21 


be used and paid out only for the specified purposes enumerated in this act [21-11-15, 21-11-16, 
21-11-18 through 21-11-26 NMSA 1978] and upon order of the board of regents, on checks signed 
by the president or vice president and by the secretary or treasurer of said board. Provided, how- 
ever, that moneys received on account of accrued interest on said bonds to date of delivery shall 
be placed in the "interest and retirement fund" for the liquidation of said bonds as hereinafter 
provided. The cost of preparing, advertising and selling said bonds, including any necessary legal 
expenses thereon, shall be paid out of the proceeds of the sale of said bonds. 


History: 1941 Comp., § 55-2617, enacted by Laws ANNOTATIONS 
1947, ch. 119, § 5; 1953 Comp., § 73-27-19. 

Bracketed material. — The bracketed material was Am. Jur, 2d, A.U.R. and C.J.S, references. — 154 
inserted by the compiler and is not part of the law. Am. Jur. 2d Colleges and Universities § 33. 


14A C.J.S. Colleges and Universities § 14. 


21-11-20. [Interest and retirement fund established. | 


At the time of issuing said bonds the regents shall establish for the payment of the principal 
and interest thereof a fund to be- known as "interest and retirement fund" into which fund said 
regents shall immediately place a sum not less than the amount necessary to pay the interest and 
maturing principal of said bonds for the ensuing twelve (12) months, and annually thereafter shall 
continue to place in said fund a sufficient amount to pay pemcipe and interest maturing in the 
succeeding twelve (12) months. 


History: 1941 Canipi6°S5-2618, anacted by: Laws : ANNOTATIONS 


1947, ch. 119, § 6; 1953 Comp., § 73-27-20. 
Bracketed material. — The bracketed material was Am, Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 


inserted by the compiler and is not part of the law. Jur, 2d Public Securities and Obligations § 266. 


21-11-21. [Pledge of income to retirement of bonds and payment 
of interest. |] 


For the faithful and prompt payment of all interest and principal of said bonds as and when 
the same shall mature according to the tenor thereof, the issue thereof shall constitute an ir- 
revocable pledge by said regents of so much of each year's income from the permanent fund of 
the New Mexico school of mines [New Mexico institute of mining and technology] in the hands 
of the treasurer of this state, as shall be necessary to provide the "interest and retirement fund" 
herein mentioned, for the ensuing year, and to at all times fully and faithfully keep the same in 
not less than the amount necessary to pay the interest and principal maturing as aforesaid; and 
in addition thereto the issue of said bonds shall constitute an irrevocable pledge by said regents 
of so much of each year's income from the income and current fund derived from the lease of such 
of its lands as remain unsold, as may be necessary to fully protect the “interest and retirement 
fund" for the ensuing year, and to keep the same at all times in proper amount as herein provided. 
Whenever bonds are issued under the authority of this act (21-11-15, 21-11-16, 21-11-18 through 
21-11-26 NMSA 1978] for the purpose of acquiring lands and buildings for use as a branch of said 
New Mexico school of mines [institute] and said branch is operated under contracts which produce 
revenue as rentals, use charges, or otherwise, the regents shall, in addition to the income from the 
permanent fund and the income and current fund derived from the lease of such of its lands as 
remain unsold, have power to pledge irrevocably as security for the principal and interest on said 
bonds the entire rentals, use charges or other revenues derived from the contracts under which 
said branch is operated. 


History: 1941 Comp., § 55-2619, enacted by Laws school of mines to the New Mexico institute of mining and 
1947, ch, 119, § 7; 1953 Comp., § 73-27-21. technology. See 21-11-2 NMSA 1978. 
Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. ANNOTATIONS 
N.M. Const., art. XII, § 11, as repealed and reenacted Am. Jur. 2d, A:L.R. and C.J.S. references. — 64.Am. 
November 8, 1960, changed the name of the New Mexico Jur. 2d Public Securities and Obligations § 199. 
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21-11-22 STATE AND PRIVATE EDUCATION INSTITUTIONS. | , 21-11-25 


21-11-22. [Forwarding of funds for payment of bonds and 
interest coupons. | - world 81 


The secretary and treasurer of said regents shall forward to the bei at which said bonds are 
payable, prior to the date on which any coupons or principal of any of said bonds shall mature, out 
of the "interest and retirement fund" a sufficient sum of money to meet said.coupons and maturing 
bonds as the same become due, plus any service charge which said bank shall be entitled to receive 
for its services. 


History: 1941 Comp., § 55-2620, enacted by Laws » ANNOTATIONS 


1947, ch. 119, § 8; 1953 Comp., § 73-27-22. oF 
sed : Am. Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. 
Bracketed material cy dae, hiegnainy eee eAN dur, 2d Public Securities and Obligations §§ 197, 198. 


inserted by the compiler and is not part of the law. 11 C.LS. Bonds § 59 et seq. 


21-11-23. [Use of funds rosiricted to designated purposes. 1 


None of the funds derived from the sale of said bonds, except so tnich thereof as shall be neces- 
sary to defray the cost of the issuance thereof, shall ever be used or expended by said Horrid a any 
purposes other than those for which authority is herein given. 

History: 1941 Comp., § 55-2621, Saachilt by Laws ANNOTATIONS 


1947, ch, 119, § 9; 1953 Comp., § 78-27-28. 
ney ‘ Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Bracketed material. — The bracketed material was sae) Colleges and Universities § 36, 


inserted by the compiler and 4 not eh n° the law. 14A C.J.S, Colleges and Universities § 14, ¢ 


21-11-24. [State treasurer to transfer income from permanent funds; 
income and current fund.] 


The state treasurer of the state of New Mexico shall forward and pay over to the secretary and 
treasurer of said board of regents out of the income from the permanent funds of said school [New 
Mexico institute of mining and technology], a sum sufficient to make and establish the interest 
and retirement fund, as herein provided, and to annually pay over a sufficient amount for said 
purpose, to the end that said interest and retirement fund shall at all times be kept i in the proper 
amount. The state treasurer shall use so much of the income and current fund of said school [in- 
stitute] in his hands as shall be necessary to establish and at all times maintain said “interest and 
retirement fund" in the event there shall not be sufficient undistributed income from the perma- 
nent funds of said school [institute]. 


History: 1941 Comp., § 55-2622, enacted by Laws school of mines to the New Mexico institute of mining and 


1947, ch. 119, § 10; 1953 Comp., § 73-27-24. - ‘technology. See 21-11-2 NMSA 1978. 
Bracketed material. — The bracketed material was 
inserted by:the compiler and is not part of the law. ANNOTATIONS 
N.M. Const., art. XII, § 11, as repealed and reenacted Am, Jur. 2d, A.L.R. and C.w.S. references. — 15A 


November 8, 1960, changed the name of the New Mexico Am. Jur, 2d Colleges and Universities § 35. 
aad ie 14A C.J.S. Colleges'and Universities § 14. 


21-11-25. [Bonds designated serially.] es 


Each series of bonds issued under the authority of this act (21-11-15, 21-11-16, 21-11-18 through 
21-11-26 NMSA 1978] shall be designated by the letters "A,""B" and so forth, to the end that each 
series shall be kept separate, and all of the requirements of this act shall PPE to and shall be 
faithfully followed, done and carried out as to each of said series, 


History: 1941 Comp. » § 55-2623, enacted by Laws _ Bracketed material. — The bracketed material was 
1947, ch. 119, § 11; 1953 Comp., § 78-27-25. inserted by the compiler and is not part of the law. 
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21-11-26 


» NEW MEXICO MILITARY INSTITUTE 


21-12-1 


21-11-26. [Bonds exempt from taxation. |] 


Bonds issued under the provisions of this act [21-11-15, 21-11-16, 21-11-18 through 21-11-26 
NMSA 1978] shall forever be and remain free and exempt from taxation by this state or any sub- 


division thereof. 


History: 1941 Comp., § 55-2624, enacted by Laws 


1947, ch. 119, § 12; 1953 Comp., § 73-27-26. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


| Am. Jur. 2d, A.L.R, and C.J.S. references, — 71 Am. 
Jur. 2d State and Local Taxation §§ 495, 526. 


21-11-27. Repealed. 


_ Repeals, — Laws 2001, ch. 185, § 1 repealed 21-11-27 
NMSA 1978, as enacted by Laws 1947, ch, 119, § 18, re- 
lating to classroom facilities outside the city of Sacorro, 


21-11-28. Repealed. | 


Repeals. — Laws 1999, ch. 28, § 2 repealed 21-11-28 
NMSA 1978, as enacted by Laws 1982, ch. 4, § 5, relating 
to the New Mexico tech sinking fund, effective June 18, 


Constitutional enumeration of subjects of tax exemp- 
tion as affecting power of legislature to free government 
securities or property from taxation, 9 A.L.R. 436. 

84 C.J.S, Taxation § 260. 


effective June 15, 2001. For provisions of former section, 
see the 2000 NMSA 1978 on NMOneSource.com. 


& 


1999, For provisions of former section, see the 1998 NMSA 
1978 on NMOneSource.comi. 


ARTICLE 12 


New Mexico Military Institute 


Sec. 

21-12-1. Board of regents; appointment; term; — 
affiliations; compensation, 

21-12-2. Election of officers; duties; bond of Pree 
treasurer. 

21-12-3, Board of regents; duty; educational standard. 

21-12-4. Rules and regulations; teachers: contracts; 
buildings; improvements, 

21-12-5. Sale of lands, 

21-12-6. Deeds and contracts signed by president. 

21-12-7. Increase in tuition fee authorized. 

21-12-8. Officers to be governor's aides; rank; uniforms. 

21-12-9. Organization of cadets; cadet commissions; au- 
thority of superintendent, 

21-12-10. Ordnance and quartermaster's stores; care and 
custody; annual report. 


21- i 11. General Richard T. Knowles legislative schol- _ 


arship a. created; agli 


Sec, 

21-12-12: Program administration; criteria. 

21-12-13. .Fund created. 

21-12-14. Investment of fund. 

21-12-15. New Mexico military institute; transfer of bud- 
get balances. 

21-12-16.;; Public safety education; scholarships. » 

21-12-17, Corrections education; scholarships: 

21-12-18. Luciano "Lucky" Varela opportunity scholar- 
ship created; purpose. 

21-12-19. Program administration; criteria. 

21-12-20, Luciano "Lucky" Varela opportunity scholar- 
ship fund. 

21-12-21. New Mexico military institute; transfer of bud- 
get balances, 


21-12-1. [Board of regents; appointments term; political affiliations; 


compensation.] . 


The New Mexico military institute, at Roswell, shall be under the supervision and control of a 
board of five regents, to serve without compensation, to be appointed by the governor, by and with 
the advice and consent of the senate for a term of four years, and not more than three of them shall 
belong to the same political party at the time aot their appointment. , 


History: Laws 1898, ch. 41, § 2; C.L, 1897, § 3661; 
Code 1915, § 4988; C.S. 1929, § 120-2001; 1941 Comp., 
§ 66-1301; 1953 Comp., § 73-28-1. 


Bracketed eared — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — This section appears to have been 
superseded by N.M. Const., art. XII, § 13, which provides 
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21-12-2 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-12-4 


for six-year terms of members of the New Mexico military ANNOTATIONS | 


institute board of regents. 
Cross references, — For entitlement to benefits under Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 


acts of congress, see 21-1-20 NMSA 1978. Am. Jur. 2d Colleges and Universities §§ 11, 15; 683A Am. 


For confirmation as state educational institutions, see Jur. 2d Public Officers and Employees §§ 53,54. 


N.M, Const., art. XII, § 11. Constitutionality of statute requiring, or limiting, se- 
For management by board of regents, see N.M. Const., lection or appointment of public officers or agents from 

art. XII, § 13 4 members of a political party or parties, 140 A.L.R. 471, 
1929; ! 170 A.L.R. 198. 


14A C.J.S. Colleges and Universities § 16. 


21-12-2. [Election of officers; duties; bond of secretary-treasurer. | 


The said board of regents shall organize and elect from their number, a president, a vice presi- 
dent, and a secretary and treasurer, who shall do and perform all of the duties that shall be in- 
cumbent upon them as such officers. The secretary and treasurer shall, before entering upon the 
discharge of his duties as such, execute a good and sufficient bond to the state of New Mexico with 
some solvent surety company authorized to do business in the state of New Mexico as the surety, 
in a penal sum to be fixed by the said board of regents of not less than $20,000, conditioned for 
the faithful performance of his duties as such secretary and treasurer and that he will faithfully 
account for and pay over to the person or persons entitled to receive the same from him all mon- 
ies which shall come into his hands as such officer, which said bond shall be approved by the said 
board of regents and kept on file as directed by the said board. 


History: Laws 1893, ch. 41, § 3; C.L. 1897, § 3662; ANNOTATIONS 


Code 1915, § 4989; C.S. 1929, § 120-2002; Laws 1933, ch. 

136, § 1; 1941 Comp.,, § 66-1302; 1953 Comp., § 73-28-2. Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Bracketed material. — The bracketed material was Am. Jur, 2d Colleges and Universities §§ 11, 15; 63A Am. 

inserted by the compiler and is not part of the law. Jur--2d Public Officers and Employees §§ 487, 488. 


14A C.J.S. Colleges and Universities § 15. 


21-12-3. [Board of regents; duty; educational standard. | 


It shall be the duty of the board of regents to maintain and control, at Roswell, a military in- 
stitute for the education and training of the youth of this country, of as high a standard as like 
institutions in other states and territories. 


History: Laws 1898, ch. 41, § 4; C.L. 1897, § 3663; Bracketed material. — The bracketed material was 
Code 1915, § 4990; C. S. 1929, g 120-2003; 1941 Comp., inserted by the compiler and is not part of the law. 
§ 66-1303; 1953 Comp., § 73-28-83. 


21-12-4. [Rules and regulations; teachers' contracts; buildings; 
improvements. ] 


The said board shall have full power and authority to make such rules and regulations concern- 
ing the government and course of said institute as they [it] may deem proper; to make contracts 
with teachers; to erect buildings and make such other improvements as the institute may require. 


History: Laws 1893, ch. 41, § 5; C.L. 1897, § 3664; ° fOGG ANNOTATIONS 
Code 1915, § 4991; C.S, 1929, § 120-2004; 1941 Comp., i : 
§ 66-1304; 1953 Comp., § 73-28-4. Purchasing real estate. — Although there is no spe- 
Bracketed material. — The bracketed material was cific authority for the New Mexico military institute to 
inserted by the compiler and is not part of the law. purchase real estate, yet it may be implied from the gen- 
Cross references. — For board of regents to fixadmis- eral power of control over the institution; such purchase, if 
sion requirements, see 21-1-1 NMSA 1978. __ it. could be made, might be paid for with any surplus of the 
For removal of member of faculty, see 21-1-7 NMS i. maintenance fund, over necessities. Title should be in the 
1978. ; name of the state. 1917-18 Op. Att'y Gen. 141. 
For retirement of faculty and Baap levees, see 21-1-8 Am. Jur, 2d, A.L.R. and C.J.S. references. — 154A 
NMSA 1978. Am, Jur. 2d Colleges and Universities §§ 5, 11, 23. 
For penalty for interest in Santana for supplies, see. 21- 14A C.LS. Colleges and Universities §§ 11, 17, 19, 25. 


1-35 NMSA 1978. 
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21-12-5 NEW MEXICO MILITARY INSTITUTE 21-12-8 


21-12-5. Sale of lands. 


With the exception of the forty-acre tract.upon which the main portion of the buildings of the 
New Mexico military institute are now situated and excepting lands granted by acts of congress, 
the board of regents of the New Mexico military institute shall have authority and the power to sell, 
convey, lease or otherwise dispose of, for the benefit of the New Mexico military institute, any and 
all lands and property belonging to the New Mexico military institute or conveyed to the board of 
regents of the New Mexico military institute for the benefit of the New Mexico military institute, or 
conveyed to the state of New Mexico for the use and benefit of the New Mexico military institute. 


History: Laws 1898, ch. 41, § 6; C.L. 1897, § 3665; was proper, and.did not hats N.M. Canal art. IX, § 14, 
Code 1915, § 4992; C.S. 1929, § 120-2005; Laws 1941, ch. prohibiting state aid to private enterprise, where .the 
51, § 1; 1941 Comp., § 66-1805; 1953 Comp., § 73- 28-5, $250,000 contract price bore a sufficient relationship 

ANNOTATIONS “pe ha value of the property. 1988 Op. Att'y Gen. 

Constitutionality of conveyance. — Arms-length Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
conveyance of property from the New Mexico Military In- Am. Jur, 2d Colleges and Universities § 35. 
stitute to the New Mexico Military Institute Foundation 14A C.J.8; Colleges and Universities § 14. 


21-12-6. [Deeds and contracts signed by president. | 


That all need for the sale of lands and all contracts made by the said board shall be signed by 
the president. 


History: Laws 1893, ch. 41, $75 C.L. 1897, § 8666; Bracketed material. — The bracketed material was 
Code 1915, § 4993; C.S. 1929, § 120-2006; 1941 Comp., © inserted by the compiler and is not part of the law. 
§ 66-1806; 1953 Comp., § 73-28-6. fa | 


21-12-7. [Increase in tuition fee authorized. ] 


The regents of the New Mexico military institute may charge a larger tuition fee than provided 
in Section 5164 if it is deemed necessary to do so to maintain said institute. 


History: Laws 1895, ch. 2, § 6; C.L. 1897, § 3671; Laws 1970, ch. 9, § 1, which enacted a new section in lieu 
Code 1915, § 4994; C. s. 1929, § 120-2007; 1941 Comp., thereof that i is compiled as 21-1-2 NMSA 1978. 
§ 66-1307; 1953 Comp. + §.73-28-7,. 


Bracketed material. — The bracketed material was ANNOTATIONS 

inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L:R. and C.J.8. references. — 15A 
Compiler's notes. — The reference to "Section 5164" Am. Jur. 2d Colleges and Universities §§ 19 to 22. 

means § 5164, Code 1915, which ‘has been repealed by ' -14A C.J.8/ Colleges and Universities § 31. 


21-12-8. Officers to be governor's aides; rank; uniforms. 


For the better government and enforcement of discipline in the New Mexico military institute, 
the superintendent, commandant of cadets, instructors and others designated by the board of re- 
gents as officers in the New Mexico military institute, shall be commissioned as aides-de-camp on 
the staff of the governor of the state of New Mexico, with such military rank as the board of re- 
gents shall prescribe or designate, in addition to the number of aides-de-camp otherwise provided 
by law; the superintendent, commandant of cadets, instructors and others designated by the board 
of regents of the New Mexico military institute as officers in the New Mexico, military institute 
shall have such rank as may be prescribed by the board of regents and shall hold office and rank, 
as‘such during the time they are employed in such capacity in said New Mexico military institute, 
and they’ will be allowed:to wear the uniform of their rank while on duty as officers in the New 
Mexico military institute and upon all public occasions when the national guard is under arms or 
the staff of the governor and commander-in-chief shall be ordered out. ; 
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21-12-9 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-12-12 


History: Laws 1901, ch. 63, § 1; Code 1915, § 4995; ANNOTATIONS. . 
CSuhDQiabd Le0eORIs 105) Comp. 2 b6-Lie: Laws Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 


1p Aig 8 § Aid AES Compa BAe Am. Jur. 2d Colleges and Universities § 25. 
6 C.J.S. Armed Services § 291. 


21-12-9. Organization of bates! cadet commissions; authority of 
superintendent. 


The superintendent of the New Mexico military institute shall have power to organize the cadets 
of the New Mexico military institute into military units and to appoint cadet officers and noncom- 
missioned officers who shall hold their offices at the pleasure of the superintendent. Commissions 
shall be issued by the superintendent to cadet officers, and shall be known as cadet commissions. 
The superintendent shall have power to designate and prescribe the number and rank and duties 
of cadet officers and noncommissioned officers. 


History: Laws 1901, ch. 63; § 2; Code 1915, § 4996; 
C.S. 1929, § 120-2009; 1941 Comp., § 66-1309; Laws 
1947, ch. 6, § 2; 1953 Comp., § 73-28-9. 


21-12-10. [Ordnance and quartermaster's stores; care and custody; 
annual report.|] 


It shall be the duty of the superintendent to provide a safe and convenient place for the keeping 
and preservation of all ordnance and quartermaster's stores received from the state for the use of 
the institution, and on and before the thirty-first day of December in each year, he shall make a 
report to the adjutant general of the state of all such stores on hand, and in such report he shall 
show their condition, whether serviceable or unserviceable, and if any of such stores should be lost 
or destroyed, the manner of their loss or destruction. 


History: Laws 1901, ch. 63, § 3; Code 1915, § 4997; Bracketed material. — The bracketed material was 
C.S. 1929, § 120-2010; 1941 Comp., § 66-1310; 1953 inserted by the compiler and is not part of the law. 
Comp., § 73-28-10. 


21-12-11. General Richard T. Knowles legislative ores nak program 
created; purpose. 


There is created the "General Richard T. Knowles legislative scholarship program" at the New 
Mexico military institute. The purpose of the program is to increase the number of New Mexico 
residents attending the New Mexico military institute and to increase the opportunity for promis- 
ing young people who might not otherwise have the opportunity to participate ina military educa- 
tion and environment. 


History: Laws 1989, ch. 44, § 1; 1989, ch. 45, § 1; scholarship program" for "legislator scholarship gage 
1998 (1st S.S.), ch. 4, § 1. in the section heading and in the coke sentence. 

The 1998 amendment, effective on August 2, 1998, 
substituted "General Richard T. Knowles. legislative 


21-12-12. Program administration; criteria. 


A. The General Richard T. Knowles legislative scholarship program shall be administered by 
the board of regents of the New Mexico military institute. The board of regents shall establish one 
hundred twelve scholarships available to New Mexico residents, one pt gone available for eaukt 
state legislative district. 

B. Annually, each state legislator may nominate four prospective stholnrehi recipients to the 
board of regents of the New Mexico military institute. If a legislator has no applicant from the 
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legislator's district, that senator or representative may choose to nominate an applicant from a 
senate or representative district contiguous to the legislator's own district, thus maintaining geo- 
graphical diversity in the corps of cadets while affording a greater opportunity for more New 
Mexicans to receive a scholarship. In the event no applicant is available by July 1 of each year 
from either the legislator's district or a contiguous district, the scholarship may be awarded to any 
of the qualified nominees from any state legislative district. 

C. Scholarships shall be awarded to qualifying New Mexico residents for a term not to exceed 
four years. 

D. The board of regents shall establish criteria for the awarding of scholarships. Criteria shall 
include scholastic ability, faculty recommendations, standardized test scores, letters of recommen- 
dation, school honors and ee activities. 


History: Laws 1989, ch. 44, § 2; 1989, ch. 45, § 2; The 1998 amendment, effective on August 2, 1998, in 


1998 (1st S.S.), ch. 4, § 2; 2009, ch. 228, § 1. Subsection A, substituted "General Richard T. Knowles 
The 2009 amendment, effective June 19, 2009, in Sub- legislative scholarship program" for wane, scholar- 
section B, added the last sentence. ~ ship program", and substituted "for" for "in" near the end; 


and added the last sentence in Subsection 1 B. 


21-12-13. Fund created. 


The "legislative scholarship fund" is created. No money appropriated to the legislative scholar- 
ship fund or accruing to it through gifts, grants or bequests shall be transferred to another fund; 
provided that up to five hundred thousand dollars ($500,000) may be transferred annually to the 
Luciano "Lucky" Varela opportunity scholarship fund. The legislative scholarship fund shall not 
revert at the end of any fiscal year, Any interest earned from investment of the legislative scholar- 
ship fund shall be credited to the legislative scholarship fund for the purpose of implementing the 
General Richard T. Knowles legislative scholarship program. Money in the legislative scholarship 
fund is appropriated to the New Mexico military institute. 


History: 1978 Comp., § 21-12-18, enacted by Laws dollars ($500,000) may be transferred annually to the Lu- 
1990, ch. 109, § 1; 1998 (1st S.S.), ch. 4, § 3; 2018, ch. ciano "Lucky" Varela opportunity scholarship fund", after 
20, § 5. "The", added "legislative scholarship", after "investment 

The 2018 amendment, effective July 1, 2018, autho- of", added "legislative scholarship", and after "Money in 
rized the transfer of funds from the legislative scholarship the", added "legislative scholarship". 
fund to the Luciano "Lucky" Varela opportunity scholar- The 1998 amendment, effective on August 2, 1998, 
ship fund; after "No money appropriated to the", added substituted "General Richard T. Knowles legislative schol- 
"legislative scholarship", after "transferred to another arship program" for "legislative scholarship program" in 
fund", added "provided that up to five hundred thousand the third sentence. 


21-12-14. Investment of fund. 


_The,board of regents of New Mexico military institute may invest and reinvest the legislative 
scholarship fund in accordance with state investment council policy for market rate investments 
for the severance tax permanent fund, subject to the approval of the state investment council after 
explanation and presentation of the investment plan. 


History: 1978 Comp., § 21-12-14, enacted by Laws The 1997 amendment, effective June 20, 1997, re- 
1990, ch. 109, § 2; 1997, ch, 225, § 1. wrote this section. 


21-12-15. New Mexico military institute; transfer of budget balances. 


With the approval of the commission .on higher education [higher education department], 
the board of regents of New Mexico military institute may, each fiscal year, transfer up to five 
hundred thousand dollars ($500,000) of the institute's budget balances:to the legislative schol- 
arship fund established to implement the General Richard T. Knowles legislative scholarship 
program. 
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History: Laws 2005, ch. 161, § 1. Effective dates, — Laws 2005, ch. 161 contained no 
Bracketed material. — The bracketed material was effective date provision, but, pursuant to N.M. Const., 
inserted by the compiler and is not part of the law. art. IV, § 23, was effective June 17, 2005, 90 days after 


Laws 2005, ch: 289, § 29 provided that all references to : adjournment of the legislature. 
the conimission on higher education be construed to be toe 
references to the higher education department. 


21-12-16. Public safety education; scholarships. ~ 


A. -The board of regents of the New Mexico military institute may establish a public safety of- 
ficer education program for students interested in careers in public safety. if 
B. Subject to available funding, the board of regents of the New. Mexico military institute may 
offer public safety officer education scholarships to New Mexico residents who enroll in the public 
safety officer education program, With the advice of the department of public safety, the board of 
regents shall establish criteria for awarding the public safety officer education scholarships and, 
with the cooperation of the department of public safety, may establish internship programs with 
public safety agencies for scholarship recipients. 


History: Laws 2005, ch. 162, § 1. art. IV, § 23, was effective June 17, 2005, 90 ) faye, alee 
Effective dates. — Laws 2005, ch. 162 contained no adjournment of the legislature. — 
effective date provision, but, pursuant to N.M. Const., 


21-12-17. Corrections education; scholarships. 


A. The board of regents of the New Mexico military institute may establish : a corrections edu- 
cation program for students interested in careers in corrections. 

B. Subject to available funding, the board of regents may offer corrections education scholar- 
ships to New Mexico residents who enroll in the corrections education program. With the advice of 
the corrections department, the board of regents shall establish criteria for awarding the correc- 
tions education scholarships and, with the cooperation of the corrections department, may estab- 
lish internship programs at corrections department facilities. for scholarship recipients. 7 


History: Laws 2005, ch. 163, § 1. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 163 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


21-12-18. Luciano "Lucky" Varela opportunity scholarship created; 
purpose. 


The Luciano "Lucky" Varela opportunity scholarship is created at the New Mexico military in- 
stitute! The purpose of the scholarship is to increase the number of New Mexico high’ school stu- 
dents attending the New Mexico military institute who meet need-based requirements and ‘who 
might not otherwise have the opportunity to participate in a military Sedcea on and environment. 


1h) 


History: Laws 2018, ch. 20, § 1. Effective dates. — Laws 2018, ch. 20; § 6 made Laws 
2018, ch. 20, § Leffective ey }, 2018900 art 


21-12-19. Program administration; criteria. 


haa 


A. The Luciano "Lucky" Varela opartinity scholarship shall be Sreireted by the bbard 
of regents of the New Mexico military institute. The board of regents shall annually establish a 
number of Luciano "Lucky" Varela opportunity SCHOLARS REDS available to New Mexico ae school 
students who meet need-based requirements. ° 

B. ‘Scholarships shall be awarded to qualifying New Mexico residerits for a term‘not to exceed 
four years. 
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C. The board of regents of the New Mexico military institute shall establish criteria based on 
need, up to the total cost of attendance, in accordance with New Mexico military institute admis- 
sion requirements for New Mexico high school residents. 


History: Laws 2018, ch, 20, § 2. Effective dates. — Laws 2018, ch. 20, § 6 made Laws 
2018, ch. 20, § 2 effective July 1, 2018. 


21-12-20. Luciano "Lucky" Varela opportunity scholarship fund. 


A. Subject to available funding, the "Luciano "Lucky" Varela opportunity scholarship fund" is 
created. Money appropriated to the fund or accruing to it through gifts, grants or bequests shall not 
be transferred to another fund. The fund shall not revert ‘at the end of a fiscal year: Any interest 
earned from investment of the fund shall be credited to the Luciano "Lucky" Varela opportunity 
scholarship fund for the purpose of implementing the Luciano "Lucky" Varela opportunity scholar- 
ship. Money in the fund is appropriated to the board of regents of the New Mexico military institute. 

B. The board of regents of the New Mexico military institute may invest and reinvest the Lu- 
ciano "Lucky" Varela opportunity sprtaenaeitt fund in accordance with state investment council 
policy. ; 


History: Laws 2018, ch, 20, §3. . ‘Effective dates. — Laws 2018, ch. 20, § 6 made Laws 
yt 2018, ch. 20, § 3 effective July 1,-2018. 


21-12-21. New Mexico military institute; transfer of budget balances. 


With the approval of the higher education department, the board of regents of the New Mexico 
military institute may, each fiscal year, transfer up to five hundred thousand dollars ($500,000) 
of the institute's budget balances, including existing scholarship endowments, to the Luciano 
"Lucky" Varela opportunity scholarship fund established to implement the Luciano "Lucky" Varela 
opportunity scholarship. ' 


History: Laws 2018, ch. 20, § 4. Effective dates. — Laws 2018, ch. 20, § 6 made Laws 
; 2018, ch, 20, § 4 effective July 1, 2018. 
ARTICLE 13 
4 i e 
Community Colleges 
Sec. Se 
21-13-1. Short title. 21-13-16. Repealed. 
21-13-2, Definitions. 21-13-17. Repealed. 
21-13-3. Repealed. 21-13-18. Repealed. 
21-13-4, Repealed. 21-13-18.1. Repealed. 
21-13-4.1. Limitations on community colleges. 21-13-18.2. Repealed. 
21-13-4.2. Name change. 21-13-19. ‘Enrollment defined; payments. 
21-13-5. Repealed. 21-13-20. Sharing of facilities. 
21-13-6. Repealed. 21-13-21. Addition of school districts to existing commu- 
21-13-7. Repealed. nity college districts, : 
21-13-8, Community college board. 21-13-22. Transportation system. 
21-13-8.1. Community college board; optional form. 21-13-23. Dissolution of community college districts. 
21-13-9. Community college board meetings. 21-13-24, Repealed. 
21-13-10. Board duties. 21-13-24,1. Establishing procedures. for independence; 
21-13-11. Standards and accrediting of community col- funding; tuition; appropriation; local sup- 
leges. port level; outstanding indebtedness. 
21-13-12. Degrees and certificates awarded. 21-13-25. Liberal construction. 
21-13-13. Per diem; mileage. 21-13-26. Repealed. ‘ 
21-13-14, Repealed. 21-13-27. Creation of southeast New Mexico college; 
21-13-15." Repealed.’ n , name change; governing board. 
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21-13-1. Short title. | 
Chapter 21, Article 13 NMSA 1978 shall be known as the "Community College Act". 


History: 1953 Comp., § 73-33-1, enacted by Laws 
19638, ch. 17, § 1; 1985, ch. 288, § 1. 


21-13-2. Definitions. 


As used in the Community College Act:;, . 

A. "community college" means a public educational institution that provides not to exceed. two 
years of training in the arts, sciences and humanities beyond the twelfth grade of the public high 
school curriculum or, in lieu of that training or in addition to it, not to exceed two years of a voca- 
tional and technical curriculum and appropriate courses of study for persons who may or may not 
have completed the twelfth grade of public high school; 

B. "community college district" means a district in which a community college is locatedh which 
district is composed of the territory of one or more school districts ofthe state. For the purposes 
of relating community college districts to existing law, community college districts and the com- 
munity colleges thereof shall not: 

(1) be considered a part of the uniform system of free public schools pursuant to Article:12, 
Section 1 and Article 21, Section 4 of the constitution of New Mexico; 

(2) benefit from the permanent school fund and from the current school fund under Article 
12, Sections 2 and 4 of the constitution of New Mexico; 

(3) be subject, except as it relates to technical and vocational education, to the control, 
management and direction of the state board of education under, Article 12, Section 6 of the consti- 
tution of New Mexico; and 

(4) be considered school districts insofar as the restrictions of Article 9, Section 11 of the 
constitution. of New Mexico are concerned; and 

C. "qualified elector" means a person otherwise eligible to vote within the eatrenaldaiGt colle 
district. 


History: 1953 Comp., § 73-33-2, enacted by Laws to schools and junior colleges are solely creations of the 


1963, ch. 17, § 2; 1964 (1st S.S.), ch. 16, § 1; 1980, ch. 53, legislature. Daniels v. Watson, 1966-NMSC-011, 75 N.M. 
§ 1; 1985, ch. 238, § 2; 1998, ch. 61, §.3. 661, 410 P.2d 193. 
Cross references, — For public school fund, see 22-8- ' Legislative intent. — The legislature did not intend 
14 NMSA 1978, junior college districts to come within the general school 
For current school fund, see 22-8-32 NMSA 1978. system. Daniels v. Watson, 1966-NMSC-011, 75 N.M. 661, 
The 1998 amendment, effective March 9, 1998, in 410 P.2d 193. 
Subsection A, substituted "that" for "which" near the be- Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
ginning and in the first sentence in Subsection B, deleted Am. Jur, 2d Colleges and Universities § 1. 
“or proposed to be created" following "located" and substi- 14A C.J.S. Colleges and Universities § 5. 
tuted "is" for "shall be". by 
ANNOTATIONS 


Applicability of constitution. — Junior college leg- 
islation is outside the constitutional provisions relating 


21-13-3. Repealed. 


Repeals. — Laws 1998, ch. 61, § 16 repealed 21-13-3 For provisions former section, see the 1997 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1963, ch. 17, § 3, relat- NMOneSource.com. 
ing to community college purpose, effective March 9, 1998. 


21-13-4. Repealed. 


Repeals. — Laws 1998, ch. 61, § 16 repealed 21-13-4 March 9, 1998, For provisions former section, see the 1997 
NMSA 1978, as enacted by Laws 1964 (1st S.S,), ch. 16, NMSA 1978 on NMOneSource.com. 
§ 2, relating to community college districts, effective 
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COMMUNITY COLLEGES 


21-13-8 


21-13-4.1. Limitations on community colleges. 


There shall beno new community college, branch campus or off-campus ES reape i oentan cre- 
ated after January 1, 1998 unless specifically created by the legislature. . 


History: Laws 1998, ch. 61, § 5. 


21-13-4.2. Name change. 


Meackstios clauses. — seh 1998, na 61, § 17 contained 
an emergency clause and was approved March 9,.1998, 


A. Luna vocational-technical institute shall be known’as "Luna community college", and Mesa 
technical college shall be known as "Mesalands community college" and shall be OrBAniZe as pro- 


vided in Chapter 21, Article 18 NMSA 1978. 


_B. The governing board of the Luna vocational-technical institute shall be the governing board 
of Luna‘community college, and the governing board of the Mesa technical college shall be the 
governing board of the Mesalands community college... 

C.. All taxes levied to pay any principal and interest on bonds of the Luna vocational-technical 
institute or Mesa technical college for operating, maintaining and providing facilities shall. con- 
tinue in effect until dissolution parepeny | to procedures set forth in Chapter 21, Article 13 NMSA 


1978. 


D. All references'i in law to the Luna ivotational- technical institute shall be construed to be ref- 
erences to Luna community college, and all references in law to the Mesa asta college shall be 
construed to be references to plasalands community college. 


Hiktory: Laws 2005, ch. 193, § 1. 

Effective dates. — Laws 2005, ch.193' contained no 
effective date provision, but, pursuant to N.M. Const., 
art. IV, § 23, was effective June 17, 2005, 90 days after 
adjournment of the legislature. 

Temporary provisions. — Laws 2005, ch. 193, § 2, 
provided that all functions, personnel, appropriations, 
money, records, equipment and other property’ of Luna 


21- 13-5, Repealed. 


Repeals. — Laws 1998, ch. 61, § 16 repealed 21-13-5 
NMSA 1978, as enacted by Laws 1964 (1st S.S.), ch. 16, 
§ 3} relating to feasibility survey, effective March 9, 1998. 


21-13-6. Repealed. 


Repeals. — Laws 1998, ch. 61, § 16 repealed 21-13-6 
NMSA 1978, as enacted by Laws 1964 (1st S.S.), ch. 16, 
8 4, relating to notice and conduct of community college 


21-13-7. Repealed. 


Repeals. — Laws 1998, ch, 61, § 16 repealed 21-13-7 
NMSA 1978, as enacted by Laws 1964 (1st S.S.), ch. 16, 
§ 5, relating to form of ballot for referendum election, 


21-13-8. Community college board. 


vocational-technical institute shall be transferred to Luna 
community college and of Mesa technical, college shall, be 
transferred.to Mesalands community college and that all 
existing contracts and agreements in effect as to Luna 
vocational-technical institute shall be binding on Luna 
community college and as to Mesa technical college shall 
be binding on Mesalands community college. 


For former section, see the 1997 NMSA 1978 on NMOne- 
Source.com. 


wo 
(t> 


district referendum election, effective March 9, 1998. For 
former section, see the’ 1997 NMSA 1978 on NMOneS- 
ource.com. 


ob 


' effective March 9, 1998. For former sections, see the 1997 


NMSA 1978 on NMOneSource. com. 


A. Community college board members shall be qualified electors and residents of the commu- 


nity college district. 


B. Community: college board members shall be elected for staggered terms of six years, Elec- 
tions shall be held pursuant to the Local Election Act [Chapter.1, Article 22 NMSA 1978]. 
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C. All vacancies caused in any other manner than by the expiration of the term’of office shall 
be filled by appointment by the remaining members. An individual appointed by the remaining 
members of the board to filla vacancy in office shall serve until the next community college board 
election, at which time candidates shall file for and be elected to fill the vacant position to serve 
the remainder of the unexpired term. 

D. A community college board shall select from its members a chair and secretary who shall 
serve in these offices until the next regular community college board election. After each commu- 


nity college board election, the members shall proceed to reorganize. 


History: 1953 Comp., § 73-33-7, enacted by Laws 
1968, ch. 17, § 7;.1964 (1st S.S.), ch. 16, § 6; 1965, ch. 
277, § 2; 1980, ch. 53, § 4; 1985, ch. 238, § 8; 1995, ch. 90, 
§ 1; 1998, ch. 61, § 4; 1999, ch. 219, § 1; 2008, ch. 43, § 1; 
2018, ch. 79, § 83. 

The 2018 amendment, effective July 1, 2018; revised 
the criteria for community college board members, pro- 
vided that elections for community college board mem- 
bers shall be held pursuant to the Local Election Act, and 
made technical and conforming changes; in Subsection A, 
after "members shall be", deleted "over twenty-one years 
of age"; and in Subsection B, after "terms of six years", 


deleted "beginning on April 1, succeeding their elections", 


deleted former Paragraphs B(1) and B(2) and added "pur- 
suant to the Local Election". .. 

The 2008 amendment, effective May 14, 2008, added 
Paragraphs (1) and (2) of Subsection B. 

The 1999 amendment, effective July 1, 1999, added 
"Community college" at the beginning of Subsections A 
and B and made minor stylistic changes in Subsection C. 

The 1998 amendment, enecuve March 9, 1998, re- 
wrote this section. 

The 1995 amendment, effective June 16, 1995, in Sub- 
section A, substituted "executive director" for ' ‘secretary" 


and "commission on higher education" for "board of educa- 
tional finance", and, in Subsection B, added the last sen- 
tence and made minor stylistic changes. 


ANNOTATIONS 


Immunity. — The New Mexico junior college is a lo- 
cal governing body with specific discretionary powers and, 
following the analysis: in Daddow v. Carlsbad Mun, Sch. 
Dist., 1995-NMSC-082, 120 N.M. 97, 898 P.2d 1285, is 


not protected from suit under the Eleventh Amendment. 
Leach, v, N.M. Junior Coll.,, 2002-NMCA-039, 182° N.M. 


106, 45 P.3d 46, cert. denied, 132 N.M. 83, 44. P.3d 529. 
Validity of "registered" voters provision. — The 
provision of the act which requires election of board mem- 
bers by,"registered": voters: is not so indefinite as to be 
invalid because there is no specific provision in the act 
for the registration of voters. The term "registered voter" 


-refers to one duly registered under the general election 


laws. Daniels v. Watson, 1966-NMSC-011, 75 N.M, 661, 
410 P.2d 193. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — .15A 
Am. Jur. 2d Colleges and Universities §§ 11, 15. 

14A C.J.S. Colleges and Universities §§ 4, 16. 


21-13-8.1. Community college board; optional form. 


The community college board of any community college organized pursuant to the Community 
College Act may, by adoption of a resolution to that effect, establish a governing board composed 
of five or seven members elected from single-member districts for staggered terms. The single- 
member districts shall be compact and contiguous and composed of populations as equal as practi- 
cable. Members shall be required to reside in the districts from which elected. Any member remov- 
ing his residence from the district from which he was elected shall be deemed to have resigned his 
position and the vacancy created by such resignation shall be filled in the manner provided by law 
for the filling of vacancies on the board of a community college district. 


History: 1978 Comp., § 21-13-8.1, enacted by Laws 
1987, ch. 174, § 1. 


21-13-9. Community college board meetings. 


Regular meetings of the community college board shall be held not less than quarterly each 
calendar year. Special meetings may be held upon call of the chairman or a majority of the board. 
The secretary of the board shall notify members of the time and place of each meeting, and all 
notices shall be mailed to each board member at least ten days prior to the date of the meeting. 
Upon agreement of all the members of the board, however, the period of notice of the meeting may 
be shortened or waived. 


the first Saturday of March, June, September and Decem- 
ber of each year" at the end of the first sentence. 


History: 1953 Comp., § 73-33-8, enacted by Laws 
1963, ch. 17, § 8; 1985, ch. 238, § 9; 1993, ch. 75, § 1. 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "not less than quarterly each calendar year" for "on 
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21-13-10. Board duties. © 


A. It is the duty of the community college board to determine financial and educational poli- 
cies of the community college. The community college board shall provide for the management of 
the community college and execution of these policies by selecting a competent president for the 
community college, and; upon the’president's recommendation, the board shall employ other ad- 
ministrative personnel, instructional staff or other personnel as may be needed for the operation, 
maintenance and administration of the community college, 

B. The community college board shall have the power to fix tuition and fee rates for resident 
and nonresident students of the community college district, to accept gifts; to accept federal aid, 
to purchase, hold, sell and rent property and equipment and to promote the general welfare of 
the institution for the best interest of educational service to the people of the community college 
district. 


0 


History: 1953 Comp., § 73-33-9, enacted by Laws eligibility and the criteria of "full time” be adjusted for 


1963, ch. 17, § 9; 1980, ch. 53, § 5; 1985, ch. 238, § 10; students with disability. 

1996, ch. 71, § 5; 2000, ch. 52, § 3; 20038, ch. 390, § 1; The 2003 amendment, effective June 20, 2003, in Sub- 

2007, ch. 73, § 2; 2014, ch. 80, § 8. section C,-deleted the former last sentence which read "All 
The 2014 amendment, effective March 12, 2014, elim- , other scholarship funds available to the board shall be 

inated provisions relating to the lottery tuition fund; de- used before granting any lottery tuition scholarships"; in 

leted former Subsection C, which authorized the commu- Subsection EK, substituted "resident student tuition scholar- 

nity college board to award legislative lottery scholarships ships" for "scholarship" at the end of the second sentence. 

to qualified resident students; deleted former Subsection The 2000 amendment, effective July 1, 2000, added 

D, which provided that the legislative lottery scholarship the last sentence in Subsection C and deleted "resident 

applied only to full-time resident students who were ac- student tuition" preceding "scholarship" at the end of Sub- 

cepted by a community college upon graduation from high section E. 

school for up to two years; deleted Subsection E, which The 1996 amendment, effective May 15, 1996, added 

required the higher education department to prepare Subsections C through E. 

guidelines setting forth continuing eligibility criteria and 

guidelines for the administration; and deleted former ANNOTATIONS 

Subsection F, which required the higher education depart- Am, Jur, 2d, A.L.R. and C.J.S. references. — 15A 


ment to define "full time" and the maximum number of Am, Jur, 2d Colleges and Universities §§ 5, 19, 20, 36. 
semesters of eligibility for students with disabilities who Validity, construction and application of "hazing" stat- 


required special accommodation. utes, 30 A.L.R.5th 683, 
The 2007 amendment, effective July 1, 2007, provides 14A O.J,8. Colleges and Universities §§14, 15, 17, 19, 
that the maximum number of consecutive semesters of 25, 31. 


21-13-11. Standards and accrediting of community colleges. 


A. The community college board shall prescribe the course of study for the community college 
and shall define, in conjunction with the higher education department, official standards of excel- 
lence in all matters relating to the administration, course of study and quality of instruction, ex- 
cept that the prescribed standards may not be less in quality or quantity than those prescribed for 
other state institutions of higher learning by the regional accrediting agency that accredits other 
colleges and universities of the state. 

B. The department shall annually inspect, or investigate through the Eanes? of reports 
prescribed by the department, each community college..The inspection or investigation by report 
shall be conducted upon the facilities and program of each community college to determine the 
extent of compliance with the rules promulgated by the department. A report of each inspection or | 
final investigation by report shall be made to the department. 

C. In the event of any serious deviation from established practices and procedures or any de- 
ficiencies that impair the quality of the instructional program in any community college, the de- 
partment shall first call these to the attention of the president of the community college and the 
community college board. 

D. In the case of repeated failure to meet the standards provided for in Subsection A of this 
section, the department may take action discontinuing the approval of any community college so 
delinquent. Upon a showing that the unsatisfactory conditions have been remedied, the depart- 
ment may reinstate its approval of a disapproved community college. 
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History: 1953 Comp., § 73-33-10, enacted by Laws Subsection B, relating, to community college board elec- 
1963, ch. 17, § 10; 1980, ch. 53, § 6; 1985, ch. 238, § 11; tion to affiliate with the board of regents of a higher edu- 
1999, ch. 219, § 2; 2005, ch. 289, § 26, cational institution, and redesignated subsequent subsec- 

The 2005 ainendment, effeetive April 7, 2005, changed ~~ tions accordingly, fo rewrote Subsections B, Cc Aad D. 

" tt ti y} ; 4 
ere porch on higher education" to higher educa: ion rr et ANN OT ATIONS ra 

The 1999 amendment, “effective July 1, 1999, in Sub- Re Am. Jur. an ALR. and GJ.S. ae ciaial ai IBA 
section A deleted’ “board of educational finance shall, Am, Jur. 2d Colleges and Universities §§ 7, 8, 23, 42. 
in conjuction with the” preceding. ‘community college “"°" Student's right to compel school officials to issue degree, 
board", substituted the second instance of "community , _c'diploma, of the like, 11°A.L.R.4th 1182: 


college" for "community colleges established pursuant to 14A'C.J.8. Colleges and Universities §§.4, 5. 
the Community College Act", and inserted "in conjunction ~ a ' 


with the commission on higher education"; deleted ehewie 


21-13-12. Degrees and éovtinivates devavaed: 


r% 


A. The community college board of a community college may award the appropriate degree 
upon the completion of a curriculum organized for that purpose and approved by the commission 
on higher education [higher education department]. An associate degree or certificate may be 
awarded only to students as recommended by the faculty, the chief academic officer and the presi- 
dent of the community college as having completed satisfactorily the prescribed course of study. 

B. The community college board may award an appropriate certificate upon completion of an 
education curriculum and program leading to alternative certification for degreed individuals pur- 
suant to Section 22-10-3.5 NMSA 1978 [repealed] or certification of educational assistant and 
coursework in elementary and secondary education professional development. The curriculum and 
program leading to alternative certification or certification of educational assistant shall be. ape 
proved by the state board of education. 


History: 1953 Comp., § 73-33-11, enacted by Laws The 1999 amendment, effective July 1, 1999, substi- 
1963, ch. 17, § 11; 1980, ch. 53, § 7; 1985, ch. 238, § 12; tuted "Degrees, and certificates" for "Titles" in the section 
1999, ch, 219, § 3; 2001, ch. 299, § 1. heading and. in the second, sentence; substituted "com- 

Brackéted niateriat: — The bracketed mate- mission on higher education" for "board of educational 
rial was inserted by the compiler and is not part of the finance" at the end of the first sentence; and substituted 
law. "chief academic officer and the president" for "chief aca- 

Laws 2008, ch. 158, § 73 repealed 22-10-3.5 NMSA 1978, demic administrative officer" in the second sentence. 
effective April 4, 2003. For provisions of former section, see 
the 2002 NMSA 1978 on NMOneSource.com. ANNOTATIONS 

Laws 2005, ch. 289, § 29 provided that all references to Am. Jur. 2d, A.L.R. and CJS, references. — 15 A 
the commission on higher education be construed to be Am Jur dd Colleges and Universities 8§ 1, 5, 31. 
references to the higher education department. Student's right to compel school officials to issue degree, 

The 2001 amendment, effective June 15, 2001, des- diploma, or the like, 11 A.L.R.4th 1182. 
ignated the former section as Subsection A; and added 14A CJS. Colleges eid Universities § 41. 

Subsection B. ' < 


21-13-13. Per diem; mileage. 


Members of the community college board shall, for attendance at meetings of the board, receive 
traveling expenses to and from meetings at the rate set by law for state employees, for each mile 
traveled by the shortest usually traveled route from their homes’ to the place of Spe meeting. ° 


History: 1953 Comp., § 73-33-12, enacted in Laws © ‘Allowance of mileage or Edivelteiy expenses to officer as 


19638, ch. 17, § 12; 1985, ch. 288, § 13. ‘affected by use of his own vehicle: for transportation, 112 
Cross references, — For the Per Diem and Mileage A.L.R, 172. 
Act, see 10-8-1 NMSA 1978 et seq. 78 C.J.S. Schools and School Districts § 99. 
ANNOTATIONS ghia: fe eh | 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 638A 
Am, Jur, 2d Public Officers and Employees § 462. 


21-18-14, Repealed. 


Repeals. — Laws 1995, ch. 224, § 29 repealed 21-13-14 form, payment, effective June 16, 1995. For provisions of 
NMSA 1978, as enacted by Laws 1964 (1st S.S.), ch. 16, former sections, see the 1994 NMSA 1978 on NMOneS- 
§ 7, relating to community college district bonds, interest, ource.com. 


/ 
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21-18-15 


21-13-15. Repealed. 


Repeals. — Laws 1995, ch. 224, § 29 repealed 21-13- — 


15 NMSA 1978, as enacted by Laws 1964 (1st S.S.), ch. 
16, § 8, relating to payment of bonds, bond provisions, 


TB > B: 


21-13-16. Repealed.. 


Repeals. — Laws 1995, ch. 224, § 29 repealed 21-13- 
16 NMSA 1978, as enacted by Laws 1966; ch. 3, § 3, re- 


lating, to validation of community college bonds, effective 


21-13-17. Repealed. 


Repeals. — Laws 1995, ch. 224, § 29 repealed 21-13- 
17 NMSA 1978, as enacted by Laws 1964 (1st S.S.), ch. 
16, § 9, relating to special tax levy for community college 


21-13-18. Repealed. 


Repeals. — Laws 1995, ch: 224; § 29 repealed 21-13-18 
NMSA 1978, as enacted by Laws 1964 (1st S.S.), ch. 16, 
$10, relating to procedure for election, effective June 16, 


21-18-18.1. Repealed. 


Repeals, — Laws 2018, ch. 79, § 175, repealed 21-13- 
18.1 NMSA 1978, as enacted by Laws. 1993, ch, 75, § 3, 
relating to regular community college election, resolution, 


21-13-18.2. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 21-13- 
18.2 NMSA 1978, as enacted by Laws 1993, ch. 75, § 4, 
relating to declaration of candidacy, write-in candidates, 


COMMUNITY COLLEGES 


21-13-19 


effective June 16, 1995. For provisions of former sections, 
see the 1994 NMSA 1978 on NMOneSource.com. 


June 16, 1995. For provisions of former sections, see the 


11994 NMSA 1978 on NMOneSource.com. 


operation, effective June 16,;'1995. For provisions’ of for- 
mer sections, see the 1994 NMSA 1978 on NMOneSource 
.com, 


1995. For provisions of former ROE HORE see the 1994 
NMSA 1978 on NMOneSource.com. 


publication, effective July 1, 2018, For provisions of former 
section, see the 2017 NMSA 1978 on NMOneSource.com. 


filing date, penalty, effective July 1, 2018. For provisions 
of former section, see the 2017 NMSA 1978,0n NMOneS- 
ource.com, — 


21-13-19. Enrollment defined; payments. 


A. For those students in community colleges taking college-level courses, full-time-equivalent 
students shall be defined and computed by the higher education department in the same manner 
in which it defines and computes full- time- equivalent students for all other college-level programs 
within its jurisdiction. 

B. No student shall be included in any calculations made under the provisions of this section 
if the student is enrolled in a course the cost of which is totally reimbursed from federal, state.or 
private sources. 

C. The higher education department shall not recommend an eaeoecatint greater than three 
hundred twenty-five dollars ($325) for each full-time-equivalent student for any community col- 
lege that levies a tax at a rate less than two dollars ($2.00), unless a lower amount is required by 
operation of the rate limitation provisions of Section 7-37-7.1 NMSA 1978 upon a rate of at least 
two dollars ($2,00) on each one thousand dollars ($1,000) of net taxable. value, as that term is de- 
fined in the Property Tax Code [Chapter 7, Articles.35 through 38 NMSA 1978], or any community 
college that reduces a previously authorized tax levy, except as required by the operation of the 
rate limitation provisions of Section 7-37-7.1 NMSA 1978. 

D, The higher education department shall require from the community college such reports as 
the department deems necessary for the purpose of determining the number of full-time-equivalent 
students at the community college eligible to receive support under this section. 
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21-13-20 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-18-21 

E. A community college board shall establish tuition and fee rates for its’ respective institu- 
tions for full-time, part-time, resident and nonresident students, as defined by the higher educa- 
tion department. 

F, A community college board may establish and grant gratis scholarships to students who are 
residents of New Mexico in an amount not to exceed the matriculation fee or tuition and fees, or 
both. The gratis scholarships are in addition to the lottery tuition scholarships authorized in Sec- 
tion 21-13-10 NMSA 1978 and shall be granted to the full extent of available funds before lottery 
tuition scholarships are granted. The number of scholarships established and granted pursuant 
to this subsection shall not exceed three percent of the preceding fall semester enrollment in each 
institution and shall not be established and granted for summer sessions. The president of each in- 
stitution shall select and recommend to the community college board of the president's institution, 
as recipients of scholarships, students who possess good moral character and satisfactory initia- 
tive, scholastic standing and personality. All of the gratis scholarships established and granted by 


each community college board each year shall be granted on the basis of financial need. 


History: 1953 Comp., § 73-33-14.2, enacted by Laws 
1968, ch. 70, § 2; 1974, ch. 20, § 1; 1980, ch. 53, § 12; 
1985, ch. 238, § 19; 1986, ch. 32, § 10; 1988, ch. 98, § 1; 
1990, ch. 25, § 1; 1999, ch. 219, § 4; 2003, ch. 390, § 2; 
2007, ch. 227, § 2; 2009, ch. 47, § 2; 2014, ch. 12, § 2. 

The 2014 amendment, effective July.1, 2014, provided 
for dual credit parity for home school and private school 
students; and deleted Subsection G which provided that a 
student in a home school or a private school could apply 
for dual credit courses if the student paid the full cost of 
the dual credit courses, 

The 2009 amendment, effective June 19, 2009, in 
Subsection F, at the beginning of the last sentence, de- 
leted "At least thirty-three and one-third percent" and 
added "All". 

The 2007 amendment, effective June 15, 2007, elimi- 
nated the provision that the public school district transfer 
to the community college the tuition and fees for a stu- 
dent who is counted in the membership of the district and 
who receives credit for coursework at the college and adds 
Subsection G, 

The 2008 amendment, effective June 20, 2008, in 
Subsection F, deleted "Except as provided for lottery 
scholarships" following "fees, or both", inserted the second 


21-13-20. Sharing of facilities. 


sentence, and inserted "pursuant to this subsection" fol- 
lowing "established and granted". 

The 1999 amendment, effective July 1, 1999, de- 
leted former Subsections A and B and the first sentence 
in Subsection C, relating to the definition of a "full-time- 
equivalent student", formulas to be used for the computa- 
tion of the number of full-time-equivalent students and 
the calculation of the community college payment; des- 
ignated the second sentence of former Subsection C as 
Subsection A; deleted former Subsection E, relating to a 
distribution of $650 to each community college for each 
full-time-equivalent student; redesignated subsequent 
subsections accordingly; deleted "approved by the elec- 
tors pursuant to Section 21-13-17 NMSA 1978" following 
"upon a rate" near the middle of Subsection C; substituted 
"commission deems" for "board may deem" in Subsection 
D; deleted former Subsection H, relating to establishment 
of tuition and fee rates by the community college board; 
and added Subsections E and F. 


ANN OTATIONS 


Am, Jur. 2d, A.L.R. and Cw.S. references. — 15A 
Am, Jur, 2d Colleges and Universities §§ 19, 20, 21. 
14A C.J.S. Colleges and Universities §§ 4, 31. 


Community college districts may contract for the use or sharing of facilities with any school. Any 
agreement entered into between the community college board and a school board shall provide 
that each district using the facilities shall bear an appropriate and equitable share of the expenses 
for the maintenance and operation of the facilities used. 


History: 1958 Comp., § 73-33-15, enacted by Laws 
1963, ch. 17, § 15; 1985, ch. 238, § 20. 


21-13-21. Addition of school districts to existing community college 


districts. 


A. The school board of a school district, group of school districts within a county or school dis- 
tricts in an adjoining county, not included in the community college district as originally formed, 
may by resolution petition the higher education department to be added to the community college 
district. The resolution may be initiated by the school board or upon presentation to the school 
board of a petition signed by ten percent of the qualified electors of the district. 

B. In reviewing the resolution, the higher education department shall ascertain the attitude of 
the community college board and ensure that the petitioning district is not already within another 
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21-13-22 COMMUNITY COLLEGES 21-18-22 
institution's service area. If the department finds that the proposed addition of the petitioning dis- 
trict is not within another institution's service area and the proposed addition is acceptable to the 
community college district, it shall approve the resolution. Thereafter, the petitioning district and 
the established community college district shall call an election pursuant to the provisions of the 
Local Election Act [Chapter 1; Article 22 NMSA 197 8] on the eoeeact of the inclusion of the area 
in the community college district. 

C. Ifit appears on canvass of the results of the election a majority of the votes cast in each of 
the petitioning areas and within the established community college district was in favor of the ad- 
dition of the petitioning area, the secretary of higher education shall declare the extension of the 
boundaries of the community college district to include the petitioning area in which the proposed 
addition referendum carried by a cae vote. The addition shall take effect on the next succeed- 
ing July 1. 

D. The territory within peptic tas district ‘Added to any 7 existing Beantnitty coe district 
shall automatically be subject to any special levy on taxable property approved for the community 


college sid for the maintenance of sas and services and for ntl of bond i issues. 


iG 


History: 1953 Comp., § 73-33-16, enacted iy Laws 
1963, ch. 17, § 16; 1964 (1st S.S.), ch. 16,:§ 11; 1980, ch. 
53, § 13; 1985, ch, 238, § 21; 1999, ch. 219, § B; 2019, ch. 
212, § 216. 

Cross references. — For executive director of the com- 
mission on higher education, see 21-1-30 NMSA 1978. 

The 2019 amendment, effective April 3, 2019, revised 
the procedures for adding a school district to the commu- 
nity college district, and provided that an election on the 
question of inclusion of an area in a community, college 
district shall be conducted pursuant to the Local Elec- 
tion Act; in Subsection A, after "The", deleted "qualified 
electors within the territorial limits" and added "school 


board", after "originally formed, may", added "by resolu-, 


tion", and after "added to the community college district.", 
deleted "The commission shall examine the petition and, if 


it finds that the petition is signed by the requisite number » 


of qualified electors as provided in Sections 21-13-4 and 
21-13-5 NMSA 1978, the commission shall cause a survey 
to be made of the petitioning district to determine the de- 
sirability of the proposed extension of the area of the com- 
munity college district." and added the remainder of the 
subsection"; in Subsection B, after "In", deleted "conduct- 
ing the survey, the commissioners on" and added review- 
ing the resolution, the", after "college board and", deleted 
"collect other information as prescribed:in Section 21+13-5 
NMSA 1978" and added:"ensure that the petitioning dis- 


trict is not already within another institution’s service 


area", after "petitioning district", deleted "will promote 
an improved education service in the area" and added 
"is not within another institution’s service area and the 
proposed addition is acceptable to the community, college 
district", after "established community college district", 


, added "shall call an election pursuant to the provisions of 


the Local Election Act", and after "in the community col- 
lege district.", deleted "In the election, the procedure pre- 
scribed in Sections 21-13-6, 21-13-7 and 21-13-18 NMSA 


» 1978 shall be followed."; and i in Subsection ©, after "peti- 


tioning area, the", deleted "executive director shall natify 
the boards of education within each school district and the 
community college board of the results of the election and" 
and added "secretary of higher education". 

The 1999 amendment, effective July 1, 1999, substi- 
tuted references to the commission on higher education 


' for "board of educational finance" throughout; substituted 
_ "district" for "area" in the second and third sentences in 


Subsection B; and substituted "executive director" for "ex- 
ecutive secretary" in two places in Subsection C. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R,s and C.J.S. references, — 68 Am. 
Jur. 2d Schools §§ 29 to 43. 

Unionization, centralization or consolidation of school 
districts as affecting indebtedness and property of the in- 
dividual districts, 121 A:L.R. 826. 


78 C.J.S. Schools and School Districts § 18 et seq. 


21-13-22. Transportation system. 


When.in the judgment of the community college board of an established community college 
the educational services of the community college can be extended to a number of students who 
should be served by the community college by the establishment of a transportation system, 
the community college board may do so through the use of maintenance funds from the annual 
tax levy. The community college transportation system shall be limited.to nonstop bus routes 
between outlying population centers within the community college district and the community 
college, Provided that, other laws to the contrary notwithstanding, local school boards within the 
community college district shall allow community college students to ride on public school buses 
over established routes upon payment by the community college for the cost of such services, 
and provided further that the ‘local school boards within the community college district shall 
make every effort to schedule their bus routes and times in such manner that they accommo- 
date the community college students. Students who use community college or public school bus 
facilities may be charged such fees as the community college board deems reasonable..In lieu of 
providing any college-owned or operated transportation, the community college board may make 
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21-13-28 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21513-24.1 


agreements with local school boards for the transportation of community college students to and 
from the community college campus. The community college board shall make Pape to the 


local school fund for any ae 


History: 1953 Comp., § 73-33-17, regu by Laws 


1968, ch. 17, § 17; 1964 (1st S.S.), ch. 16, § 12; 1980, ch, 
53, § 14; 1985, ch. 238, § 22. 


Transportation:of school pupils at expense of public, 63 
A.L.R, 418, 118 A.L.R. 806, 146 A.L.R. 625. 
79 C.J.S. Schools and School Districts §§ 475 to 482. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. 
Jur. 2d Schools §§ 240 to.251. 


21-13-23. Dissolution of community college districts. 


Community. college districts may be dissolved in the following manner: 

A. submission of a plan for the dissolution of the community college district to the executive 
director [secretary] of the commission on higher education [higher education department] by a 
petition signed by ten percent of the qualified electors residing within the district. Upon receipt 
of a proper plan and petition, the executive director [secretary] shall call a special election for the 
purpose of referring to the qualified electors residing in the district the question of dissolution. 
Plans for the dissolution of a community college district shall provide for the payment of all dis- 
trict debts and liabilities and for the equitable distribution of all remaining assets to ne school 
districts within the community college district; 

B. _ if the executive director [secretary] of the commission on higher education [higher education 
department] finds that a majority of the qualified electors voting on the issue at the special elec- 
tion has authorized the dissolution, the community college board shall proceed with the approved 
plan. Upon completion of the plan, the community college board shall submit a full report to the 
executive director [secretary] and a copy of the report to each local school district board within the 
community college district; and 

C. .upon receipt of the final report of the community college board, the executive director [sec- 
retary] of the commission on higher education [higher education department] shall examine the 
report to determine whether any outstanding obligations still exist and whether the terms of the 
approved plan have been accomplished. If, upon determination by the executive director [secre- 
tary], no obligations are yet outstanding and the provisions of the plan have been fulfilled, he shall 
formally declare the community college district dissolved. 


History: 1953 Comp., § 73-33-18, enacted by Laws 
1963, ch. 17, § 18; 1964 (1st S.S.), ch. 16, § 13; 1980, ch. 
538, § 15; 1985, ch. 238, § 23; 1999, ch. 219, § 6. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2005, ch. 289, § 29 provided that all references to 
the commission on higher education be construed to be 
references to the higher education department. 


21-13-24. Repealed. 


Repeals. — Laws 1995, ch. 224, § 29 repealed 21-13- 
24 NMSA 1978, as amended by Laws 1985, ch. 288, § 24; 
relating to refunding bonds, effective June 16, 1995. For 


The 1999 amendment, effective July 1;'1999, substi- 
tuted "executive director" for "executive secretary" and 
"commission on higher education" for "board of educa- 
tional finance" throughout. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. 
Jur, 2d Schools §§ 29 to 48. 
78 C.J.S. Schools and School Districts § 18 et seq. 


provisions of former section, see the 1994 NMSA 1978 on 
NMOneSource.com. 


21-13-24.1. Establishing procedures for independence; funding; 
tuition; appropriation; local support level; outstanding 


| indebtedness. 


Any institution established in accordance with Chapter 21, ave 14 or 16 NMSA 1978 that de- 
sires to become an independent institution pursuant to the Community College Act and to receive 
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more than three hundred twenty-five dollars ($325) per full- time-equivalent student is subject to 
the following: 

A. approval of the institutional request for phe pep se status by the commission on higher 
education [higher education department]; . 

B. tuition rates shall be recommended by the commission on higher education iptiee educa- 
tion department] and shall be set by the community college board; 

C. the commission on higher education [higher education department] shall recommend an 
appropriation for the institution based upon expenditure levels determined by commission [de- 
partment] formulas in relation to its authorized program and its available funds from nongeneral 
fund sources, and the recommended appropriation shall be an amount not less than three hundred 
twenty-five dollars ($325) for each full-time-equivalent student; 

D. the minimum level of local support for operational purposes shall be a tax rate of two dol- 
lars ($2.00), or any lower amount required by the operation of the rate limitation provisions of 
Section 7-37-7.1 NMSA 1978 upon an amount of at least two dollars ($2.00) on each one thousand 
dollars ($1,000) of net taxable value, as that term is defined in the Property Tax Code [Chapter 7, 
Articles 35 through 38 NMSA 1978]; and 

E. the community college board shall provide for the assumption of any outstanding indebt- 
edness of the institution desiring to become independent by the voters of the community college 
district. 


History: 1978 Comp., § 21-13-24.1, enacted by Laws "ander Laws 1980, Chapter 53"; substituted "community 
1980, ch. 58, § 17; 1985, ch. 238, § 25; 1986, ch. 32, § 11; college board" for "legislature" in Subsection B; deleted 
1999, ch. 219, § 7. _. former Subsection E, relating to community colleges op- 

Bracketed material. — The bracketed material was erating occupational education programs for secondary 
inserted by the compiler and is not part of the law. school students in cooperation with public school districts 

Laws 2005, ch. 289, § 29 provided that all references to located within the community college district; and redes- 
the commission on higher education be construed to be ignated former Subsection F as Subsection H. 
references to the higher education department. © 

The 1999 amendment, effective July 1, 1999, substi- ANNOTATIONS 
tuted references to the commission on higher education Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
for "board of educational finance" throughout; in the in- Colleges and Universities §§ 3, 33. 


troductory paragraph, updated article references and 


14A C.J.S, Coll d Uni ities §§ 4, 5, 7. 
substituted "pursuant to the Community College Act" for rake Nea 


21-13-25. Liberal construction. 


The Community College Act, being necessary to secure the public health, safety, convenience 
and welfare, shall be liberally construed to effect its purposes, 


History: 1953 Comp., § 73-33-20, enacted by Laws 
1964 (1st S.S.), ch. 16, § 15; 1985, ch. 238, § 26. 


21-13-26. Repealed. 


Repeals. — Laws 1995, ch. 224, § 29 repealed 21-13-26 of former section, see the 1993 NMSA 1978 on NMOneS- 
NMSA 1978, as enacted by Laws 1992, ch. 97, § 1, relating ource.com. 
to revenue bonds, effective June 16, 1995. For provisions 


21-13-27. Creation of southeast New Mexico college; name change; 
governing board. 


A New Mexico state university Carlsbad shall be made into an independent community college 
known as "southeast New Mexico college" and shall be organized as provided in Chapter 21, Ar- 
ticle 13 NMSA 1978. 

B,. The governing board of southeast New Mexico college shall be created and function as 5 pro- 
vided in the Community College Act. The governing board of southeast New Mexico college shall 
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be created by a regular local election from each of the five districts within the Carlsbad municipal 
school district and called for by the Carlsbad municipal school board, and the governing board 
shall function as provided for in the Community College Act. 

C. All taxes levied to pay any principal and interest on bonds of New Mexico state university 
Carlsbad for operating, maintaining and providing facilities shall continue in effect until dissolu- 
tion Pupeuant to Piro set forth in Chapter 21, Article 13 NMSA 1978. 


' 


Silutories Laws 2021, ch. 104, § 1. . Carlehad, except those pertaining to the Carlsbad) envi- 
Effective dates. — Laws 2021, ch. 104, § 3 made Tame ronmental monitoring and research center, shall be bind- 
2021, ch. 104, § 1 effective July 1, 2021, ing and effective on the governing board of southeast New 
Temporary provisions. — Laws 2021, ch, 104, § 2 pro: Mexico college; ; 
vided that on April 10, 2022: C. all references in:law to the board of regents of New 
A. all. functions, personnel, appropriations, money, Mexico state. university regarding New Mexico state uni- 
records, equipment, supplies, grants, real and other prop- versity Carlsbad, except those regarding the Carlsbad 
erty of the board of regents of New Mexico state univer- environmental monitoring and research center, shall be 
sity located or held in Carlsbad or used to support op- _- deemed to be references to the governing board of south- 
erations of New Mexico state university Carlsbad, except _east New Mexico college; and 
those pertaining to the Carlsbad environmental monitor- D. all references in law to New Mexico state university 
ing and research center, shall be transferred to southeast Carlsbad shall be construed to be references to soutnpire 
New Mexico college; New Mexico college. 


B. all contracts of the board of regents of New Mexico 
state university regarding New Mexico state university 


ARTICLE .13A . 
Workforce Training 


Sec. Sec. 

21-13A-1. Short title. Ie: E8 21-13A-5. Eligible aoa recipients. 

21-13A-2, Purposes. ) 21-13A-6. Work force skills development fund created; 
21-13A-3. Definitions. : allocations; application review panels. 


21-13A-4.. Distribution of funds. 


21-13A-1. Short title. 
This act [21-13A-1 through 21-13A-5 NMSA 1978] may be cited as the "Workforce Training Act". 


History: Laws 2008, ch. 30, § 1. IV, § 23, was effective on June 20, 2003, 90 days after ad- 
Effective dates. — Laws 20038, ch. 30 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


21-13A-2. Purposes. BB jel): 


The purposes of the Workforce Training Act are to: 

A. provide funding for non-credit customized training at community colleges; 

B. establish the workforce training program to deliver customized training for members of the 
workforce who require specialized training to obtain or advance in employment with small and 
large businesses in New Mexico; 

C. provide a statewide program of customized training that supplements the Sey s workforce 
development efforts and offers opportunities for state residents to obtain skills needed to provide 
a well-trained workforce for employers in New Mexico; and ) 

D. enable community colleges to better respond to the needs of their communities and to par- 
ticipate in attracting, retaining and recruiting employers that can provide employment for trained 
workers in the community. 


History: Laws 2003, ch. 30, § 2. Effective dates. — Laws 2008, ch. 30 contained no ef- 


Cross references. — For work force skills‘ devélop- ' fective date provision, but, pursuant to N.M. Const., art. 
ment fund, see 21-13A-6 NMSA 1978... 4. °- Gri IV, § 23, was effective June 20, 2003, 90 days after ad- 


journment of the legislature. 
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21-13A-3 WORKFORCE TRAINING © ¥ 21-13A-4 


21-13A-3. Definitions. 


As used i in the Workforce Training Act: 
A. "commission" means the commission on higher education [higher education department); 
B. "community college" means a public post-secondary educational institution located i in New 
Mexico offering technical or vocational training or two-year degrees; 
C. "customized training" means vocational or technical training: 
(1) offered by a community college; 
(2) that provides specialized employee training for a paveeuiar business or industry; 
(3) for which a student who successfully sqmppietes the training, does not receive ercollege 
credit; and 
(4) . that enhances ers development i in the state; 
D. "tier-2 undergraduate funding level" means tier 2 of the higher eda ay funding formula 
developed by the commission department]; and 
E. "workforce training program" means the program created by the steal poem Training Act to 
provide customized training at community colleges in New Mexico, 


History: Laws 2008, ch, 30, § 3. _. Effective dates. — Laws 2003, ch. 80 contained no ef- 


’ Bracketed material. — The bracketed material was — fective date provision, but, pursuant to N.M. Const., art. 
inserted by the compiler and is not part of the law. IV, § 23, was effective June 20, 2003, 90 days after ad- 


Laws 2005, ch. 289, § 29 provided that all references to journment of the legislature. 
the commission on higher education be construed to be : 
references to the higher education department. 


21-13A-4. Distribution of funds. 


A. Beginning i in the budget cycle following the effective date of the Workforce Training Act, the 
commission [department] shall include in its annual budget an amount calculated to be necessary 
to implement a workforce training program in the state. _ 

B. During the first year of funding, a base number of students shall be projected by the commis- 
sion [department] for each community collége offering customized training pursuant to the Work- 
force Training Act after consultation with each community college. To determine the funding to be 
distributed to each community college, the total appropriation made by the legislature to imple+ 
ment that act shall be multiplied by a fraction, the numerator,of which is the, projected number of 
student credit hours in customized training at the community college receiving the funding and the 
denominator of which is the total projected number ‘of student credit hours in customized training 
at all of the community colleges participating in the workforce training program. 

C. Following the first year of implementation of the Workforce Training Act, the commission 
[department] shall determine the number of students enrolled in customized training at each:com- 
munity college in the state according to the most recent:year for which data is available. 

D. Using a predetermined credit-hour: equivalent of courses normally considered under the 
tier-2 undergraduate funding level, the amount to be budgeted for the program shall be developed 
and included in the commission [department] budget for each subsequent fiscal year. 

E. Beginning in the second year of implementation of the Workforce Training Act, the funding 
to be distributed to each community college shall be determined by multiplying the total appro- 
priation made by the legislature to implement'the Workforce Training Act by a fraction, the nu- 
merator of which is the number of student credit hours in customized training at that community 
college in the prior year and the denominator of which is the total number of student credit hours 
in customized training in the prior dea at all of the community colleges participating in the work- 
force training program. 

F, Acommunity college that ao OE was not included in the diaicidisteatt but seeks to partic- 
ipate in the workforce training program for the first time shall negotiate with the commission [de- 
partment] to establish the base level of funding for the community college based on the projected 
number of students expected to enroll in customized training and shall be added to the formula to 
determine the budget expansion to be requested. 
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21-13A-5 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-13A-6 


History: Laws 2003, ch. 30, § 4. Effective dates. — Laws 2003, ch. 30 contained no ef- 
Bracketed material. — The bracketed material was fective date provision, but, pursuant to N.M. Const., art. 
inserted by the compiler and is not part of the law. IV, § 23, was effective June 20, 2003, 90 days after ad- 
Laws 2005, ch. 289, § 29 provided that all references to journment of the legislature. 
the commission on higher education be construed to be The effective date of the Workforce Training Act, re- 
references to the higher education department. . ferred to in Subsection A, means the effective date of Laws 
Cross references. — For work force skills develop- 2008, ch. 30 which was June 20, 2003. 


ment fund, see 21-13A-6 NMSA 1978. 


21-13A-5. Eligible ee recipients. 


A. To be eligible to receive funding pursuant to the Workforce Training Act, a community col- 
lege shall provide customized training for at least one business each year. 
B. To remain eligible to receive funding to participate in the workforce training program fol- 
lowing the first year in which customized training is offered, a community college shall: 
(1) increase the number of businesses receiving customized training in each succeeding 
year by at least one business that did not receive customized training in the prior year; or 
(2) increase the total number of employees enrolled in customized training for each suc- 
ceeding year. 
C. To qualify asa business that may participate in the customized training opportunities of- 
fered at a community college: 
(1) a business shall be located in New Mexico; 
(2) may be either a new or an established business; 
(3) shall provide full-time job opportunities for the successful participants of the workforce 
training program; and 
(4) shall pay more than minimum wage to succéssful participants of the workforce train- 
ing program. 


| History: Laws 2008, ch. 30, § 5. " Effective dates. — Laws 2008, ch, 30 contained no ef- 


Cross references. — For work force skills develiee fective date provision, but, pursuant to N.M. Const., art. 
ment fund, see 21-13A-6 NMSA 1978, IV, § 23,:was effective on June 20, 2003, 90 days after ad- 


, journment of the legislature. 


ak 18A-6, Work force skills development fund created; allocations; 
application review panels. 


A. The "work force skills development fund" is created in the state treasury. The fund shall con- 
sist of appropriations, income from investment of the fund, gifts, grants, donations and bequests. 
Money in the fund ‘shall not revert at the end of any fiscal year. The fund shall be administered 
by the commission on higher education [higher education department] and money in the fund is 
appropriated to the commission [department] to provide matching funds to community colleges for 
the development, expansion and support of broad-based entry-level high-skills training programs. 
Money from the fund shall be expended on warrants of the secretary of finance and administra- 
tion upon vouchers signed by the executive director of the commission on higher education [higher 
education department] or his authorized representative. 

B. Individual community colleges or a consortium of community colleges may apply for match- 
ing grants from the work force skills development ‘fund in accordance with rules promulgated by 
the commission on higher education [higher education department]. Allocations from the fund 
shall be based:on a competitive process with applications reviewed by a panel of education, busi- 
ness and labor experts established by the commission [department]. To apply for a grant, a com- 
munity college or consortium must have equal or greater matching funds for the proposal from 
sources other than the state. . 


History: Laws 2003, ch. 368, § 1. Effective dates. — Laws 2003, ch. 368 contained no 


Bracketed material. — The bracketed material was effective date provision, but, pursuant to N.M. Const., art. 
inserted by the compiler and is not part of the law. IV, § 23, was effective on June 20, 20038, 90 days after ad- 


Laws 2005, ch. 289, § 29 provided that all references to journment of the legislature. 
the commission on higher education be construed to be 
references to the higher education department. 
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21-14-1 


BRANCH COMMUNITY COLLEGES 


21-14-1.1 


ARTICLE 14 


Branch Community Colleges 


Sec. 

21-14-1. Branch community college educational program 
_enrollment defined. 

21-14-1.1. Elementary and secondary education curricu- 
lum and coursework. 

21-14-2. Board duties; relationship with parent institu- 
- tion; elections, 

21- 14. 2.1. Branch community college board; local option. 

21-14-2,.2. Limitations on branch community colleges. ~ 

21-14-2.3. Branch ange) ee board; optional 
form. 

21-14-3, Repealed. 

21-14-4, Availability of school facilities; use of other fa- 
cilities. 


21-14-5, Financing of branch community colleges; tuition, | 


and fee waivers. 
21-14-6. Repealed. 


Sec. 

21-14-6.1. Repealed. 

21-14-7.. Repealed. 

21-14-7.1. Repealed. 

21-14-8. Repealed. 

21-14-9. State support; appropriation. 

21-14-10. Applicability of other laws. 

21-14-11. Repealed. 

21-14-12. Repealed. 

21-14-13. Repealed. : D 

21-14-14. Title to property henge ptt proceeds of 
bond issue, 

21-14-15. Repealed. 

21-14-16. Ruidoso branch community college. 

21-14-17,, Northern New Mexico college; branch commu- 
nity college for technical and vocational 
courses. 


21-14-1. Branch share apts EX college educational program enrollment 
defined. 


A. crengh areata Sollbetn adaceiiaele program", for the purposes. of Chapter :21, Article 
14 NMSA 1978, includes either the first two years of college education or organized vocational and 
technical curricula of not more than two years' duration designed to fit individuals for, employ- 
ment in recognized occupations, or both. 

B.. The calculation of full-time-equivalent siudent population for the purposes of Chapter 21, 
Article 14.NMSA: 1978 shall include students enrolled in college-level courses and students en- 
rolled in vocational, and technical courses taught by a branch community college that is recognized 
by the instructional support and vocational education division of the public education department 
as an area vocational school or in courses that are approved ‘by the secretary of public education. 
Students enrolled in a course the cost of which is totally reimbursed from federal, state or private 


sources shall not be included in the calculation of full-time-equivalent student population. 


History: Laws 1958 Comp., § 78-30-17, enacted by 
Laws 1957, ch. 148, § 1; 1968, ch, 162, § 1; 1967, ch, 
104, § 1; 1969, ch. 94, § 1; 1971, ch. 48, § 1; 1985, ch. 
238, § 27; 1990, ch.'25, § 2; 1999, ch. 219, § 8; 2007, ch. 
_ 227,§ 3. 

Cross references, — For the College District Tax Act, 
see 21-2A-1 NMSA 1978 et seq. 

. The 2007 amendment, effective June 15, 2007, elimi- 
nated the provision that the public school district transfer 
to the branch community college the tuition and fees for a 
student who is counted in the membership of the district 
and who receives credit for coursework at the college, 

The 1999 amendment, effective July 1, 1999, in Sub- 
section B, deleted the former second sentence, which read 


"Full-time equivalent for students enrolled in vocational 


and technical courses not of college level shall be calcu- 


lated according to the method prescribed in Section 21- 
16-9 NMSA 1978", 


ANN OTATIONS 


Branch closing not repeal of statutes, — The stat- 
utes governing branch community colleges remain intact, 
even though the branches'may cease operation due to low 
funding. 1980 Op, Att'y Gen. No./80-03:; 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 15A 
Amn. Jur, 2d Colleges and Universities § 1. 

114A C.J.8: Colleges and Universities §§°2, 4.‘ 


21- 14-1.1, Elementary and secondary education curriculum and 


- coursework. 


The branch community college ithe may award an appropriate certificate upon completion of 
an education curriculum and program leading to:alternative certification for degreed individuals 
pursuant’to Section 22-10-3.5 NMSA 1978 [repealed] or certification of educational assistant and 
coursework in elementary and secondary education professional development. The curriculum and 
program leading to alternative certification or certification of educational assistant mall be ap- 
proved by the state board of education. 
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21-14-2 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-14-2 


History: Laws 2001, ch. 299, § 2. . Effective dates. — Laws 2001, ch. 299 contains no ef- 
Bracketed material. — The bracketed mateftal was _ fective date provision, but, pursuant to N.M. Const., art. 

inserted by the compiler and is not part of the law. IV, § 28, is effective June 15, 2001, 90 days after adjourn- 
Laws 2008, ch. 153, § 73 repealed 22-10-3.5 NMSA 1978, ment of the legislature. 


effective April 4, 2003. For provisions of former section, see 
the 2002 NMSA 1978 on NMOneSource.com. 


21-14-2. Board duties; relationship with parent institution; elections. 


A. As used in Chapter 21, Article 14 NMSA 1978, "board" means either the local school board 
or the combined local school boards acting as a single board of the school district or the board of 
the branch community college elected pursuant to Section 21-14-2.1 NMSA 1978. 

B. The duties of the board are to: 

(1) enter into written agreements with the board of regents af the parent institution, sub- 
ject thereafter to biennial review by all parties concerned and to the review and commentary of 
the higher education department; | 

(2) actin an advisory capacity to the board of regents of the parent institution 1 in all mat- 
ters relating to the conduct of the branch community college; 

(3) approve an annual budget for the branch community college for recommendation to 
the board of regents of the parent institution; 

(4) .certify to the board of county commissioners the tax levy; and Li 

(5) issue the proclamation for the election for tax levies for the branch cofamunity college 
if the tax levies are to be presented to the voters of the district at a special election, or approve the 
ballot question if the tax levies are to be presented to the voters of the district at either the general 
or regular local election. 

C. Except for the branch community college of northern New Mexico college, the board and the 
board of regents of the parent institution of the branch community college-shall jointly conduct 
a search for qualified candidates for director. The board of regents of the parent institution, after 
consultation with the board, shall then select a director for the branch community college. 

D. The board and the board of regents of the parent institution shall enter into a written pitas 
ment, which shall include provisions for: » 

(1) the parent institution to have full authority and Hed esha in relation to all aca- 
demic matters; 

(2) the parent institution to honor all credits earned by tide as though they were 
earned on the parent campus; 

(3) the course of study and program offered; 

(4) the cooperative use of physical facilities and teaching staff; 

(5) consideration of applications of local qualified people before employing teachers of the: 
local school system; and 

(6) the detailed agreement of financing and financial control of the branch community calteBe, 

EK. The agreement shall be binding upon both the board and the board of regents of the parent 
institution; however, it may be terminated by mutual consent or it may be terminated by either 
board upon six months' notice. However, if the branch community college has outstanding general 
obligation or revenue bonds, neither the board nor the board of regents may terminate the agree- 
ment until the outstanding bonds are retired, except as provided by Section 21-13-24.1 NMSA 
1978. This provision shall apply to all agreements in existence between the branch community 
college and the board of regents of the parent institution. | 

F. All taxes levied to pay for principal and interest on bonds of the branch community college 
shall be in addition to the taxes levied for operating, maintaining and providing facilities for the 
branch community college pursuant to the College District Tax Act. . 

G. For the purpose of relating branch community colleges to existing laws, branch community 
college districts or branch community colleges shall not: 

(1) . be considered a part of the uniform system of free public schools pursuant to Article 12, 
Section 1 and Article 21, Section 4 of the constitution of New Mexico}: 

(2) benefit from the permanent school fund and from the current school fund ices Article 
12, Sections 2 and 4 of the constitution of New Mexico; 
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21-14-2 BRANCH COMMUNITY COLLEGES 21-14-2 


(3) be subject, except as it relates to technical and vocational education, to the control, 
management and direction of the public education department; | 
(4) be considered school districts insofar as the restrictions of Article 9, Section 11 of the 
constitution of New Mexico are concerned; 
(5) for the branch community college of northern New Mexico college, be eligible for sepa- 
rate state appropriations through the higher education funding formula; and 
(6) for the branch community college of northern New Mexico college, any courses, stu- 
dents, student credit hours and degrees and certificates awarded shall be reported to the higher 
education department along with and in the same manner as those for northern New Mexico col- 
lege. These courses, students, student credit hours and degrees and certificates awarded shall be 
included in all reports and funding formula calculations by the higher education department for 
northern New Mexico college. 
H. All elections held pursuant to the branch community college laws shall be eondiieted and 
canvassed pursuant to the provisions of the Local Election Act. 
I. The territory of a branch of community college may be extended to include additional school 
districts in the same manner as provided for community colleges in Section 21-13-21 NMSA 1978. 
J. Any person or corporation may institute in the district court. of any county in which the 
branch community college district affected lies an action or suit to contest the validity of any 
proceedings held under the branch community college laws, but no such suit or action shall be 
maintained unless it is instituted within ten days after the issuance by the proper officials of a 
certificate or notification of the results of the election and the canvassing of the election returns. 
K. The tax rolls of the school districts comprising the branch community college district shall 
be adopted as the tax rolls of the branch community college district. 


History: 1953 Comp., § 73-30-18, enacted by Laws Laws 2019, ch. 77, § 2, effective June 14, 2019, ex- 
1963, ch. 162, § 2; 1971, ch. 182, § 1; 1983, ch. 85, § 1; empted thebranch community college of northern New 
1985, ch. 238, § 28; 1997, ch. 167, § 2; 1998, ch. 61, § 6; Mexico college from the requirement that the board and 
2005, ch. 117, § 1; 2019, ch. 77, § 2; 2019, ch. 212, § 217. board of regents of the parent institution of the branch 

Cross references. — For provisions relating to legisla- community college conduct a search for qualified candi- 
tive findings for branch community colleges, see 21-1-39 dates for director, provided that the branch community 
NMSA 1978. . college of northern New Mexico college is not eligible for 

For public school fund, see 22-8-14 NMSA 1978. separate state appropriations through the higher educa- 

For current school fund, see 22-8-32 NMSA 1978. tion funding formula, and required that any courses, stu- 

2019 Multiple Amendments. — Laws 2019, ch. 77, dents, student credit hours and degrees and certificates 
§ 2, effective June 14, 2019, and Laws 2019, ch. 212, § 217, awarded by the branch community college of northern 
effective April 3, 2019, enacted different amendments to New Mexico college be reported to the higher education 
this section that can be reconciled. Laws 2019, ch. 77, § 2, department and be included in all reports and funding 
effective June 14, 2019, is set out above and incorporates formula calculations by the higher education department 
both amendments. The amendments enacted by Laws for northern New Mexico college; in Subsection C, added 
2019, ch. 77, § 2 and Laws 2019, ch. 212, § 217 are de- "Except for the branch community college of northern 
scribed below. To view the session laws in their entirety, New Mexico college"; in Subsection D, replaced each oc- 
see the 2019 session laws on NMOneSource.com. currence of "higher education", with "parent"; and in Sub- 

The nature of the difference between the amendments section G, added Paragraphs G(5) and G(6). 
is that Laws 2019, ch. 77, § 2, exempted the branch com- Laws 2019, ch. 212, § 217, effective April 3, 2019, pro- 
munity college of northern New Mexico college from the vided the higher education department with the duty of 
requirement that the board and board of regents of the issuing the proclamation for the election for tax levies, 
parent institution of the branch community college con- provided that all elections held pursuant to the branch 
duct a search for qualified candidates for director, pro- community college laws shall be conducted pursuant to 
vided that the branch community college of northern New the Local Election Act, and provided that the territory of 
Mexico college is not eligible for separate state appropria- a branch of community college may be extended to include 
tions through the higher education funding formula, and additional school districts in the same manner as provided 
required that any courses, students, student credit hours for community colleges; in Subsection B, Paragraph B(5), 
and degrees and certificates awarded by the branch com- deleted "conduct" and added "issue the proclamation for", 
munity college of northern New Mexico college be reported and after "for the branch community college", added "if 
to the higher education department and be included in all the tax levies are to be presented to the voters of the dis- 
reports and funding formula calculations by the higher trict at a special election, or approve the ballot question if 
education department for northern New Mexico college, the tax levies are to be presented to the voters of the dis- 
and Laws 2019, ch. 212, § 217, provided the higher educa- trict at either the general or regular local election"; and in 
tion department with the duty of issuing the proclamation Subsection H, after "shall be", deleted former Paragraphs 
for the election for tax levies, provided that all elections H(1) and H(2) and added "pursuant to the provisions of 
held pursuant to the branch community college laws shall the Local Election Act"; and added new Subsection I and 
be conducted pursuant to the Local Election Act, and pro- redesignated former Paragraph H(3) as Subsection J and 
vided that the territory of a branch of community college former Subsection I as Subsection K. 
may be extended to include additional school districts'in The 2005 amendment, effective June 17, 2005, ‘pro- 
the same manner as provided for community colleges. vided in Subsection C that the board of a branch community 
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21-14+2.1 STATE AND PRIVATE EDUCATION INSTITUTIONS | 21-14-2.1 


college and the board of regents of the parent institution |. inserted "ifthe board has:initiated the establishment of the 
shall jointly conduct a search for qualified candidates for branch community college" in Paragraph C(2); added Sub- 
director and that the board of regents, after consultation section L; substituted "commission on higher education" for 
with the board of the branch community college shall select "board of educational finance" throughout the section; and 
the director of the branch community college. made minor stylistic changes throughout the section. 

Temporary provisions. —; Laws 2005, ch. 117, § 2, :: 
provided that the provisions of Laws 2005, ch. 117, § 1, . ANNOTATIONS 
effective June 17, 2005, shall not affect agreements or con- Composition of board. — Branch community college 
tracts existing on the effective date of the act between a “laws give certain powers to the board of education (local 
board of regents and,a branch community college, except | board), When more than one school district makes up a 
that a director of a branch community college selected af- branch community college district, that board is expressly 
ter the effective date of the act shall be selected in accor- intended to be a composite of the local school board 1076 
dance with the provisions of Laws 2005, ch..117, § 1. | Op. Att'y Gen. No. 75-50.) ” 

The, 1998 amendment, effective March 9, 1998, re- - Am, Jur, 2d, A.L.R. and CiJ.S: references. — 15A 
wrote this section to the extent that a detailed comparison Aw. due 9d Colleges and Universities §§ 5, 10, 11; 68 Am. 
is impracticable. ‘ rs Jur. 2d Schools §§ 37, 38, 52 to 70. 

The 1997 amendment added | method; parent institu- 14A CJ.S. Colleges and Universities 88°15 to 17; 78 
tion method" to the section heading; added Subsection B C.J.8, Schools and School Districts § 22 et seq; 


and redesignated the remaining subsections accordingly; 


21-14-21. Branch community college board; local option. 


A. .A majority of the local board. of education or the combined. boards of education acting as a 
single board may cease to operate as the branch community college board and provide for an elected 
branch community college board. In that event, the majority of the local board of,education or the 
combined, boards of education. acting as,a single board shall elect five persons as members of the 
branch community college board. Board members shall be qualified electors and. residents, of the 
branch community college district. The members of the board shall continue to serve until the next 
regular local election,.at which time five board members shall be elected by the qualified electors of 
the branch community college district. The candidates shall file for and be elected to a particular 
position number. At the first board meeting after the election, the five members shall draw lots for 
the following terms: two for terms of two years and three for terms of four years. Thereafter, board 
members shall be elected for terms of four years. All vacancies caused in any other manner than by 
the expiration of the term of office shall be filled by appointment by the remaining members. 

B... Immediately after the election of the five members by the assembled board of education 
members, the board shall select from its members a chair and secretary who shall serve in these 
offices until the next regular local election. In January after each regular local election, the mem- 
bers shall proceed to reorganize. rea 

C.*The duties of the board shall continue as set out in Chapter 21, Article 14 NMSA 1978. 


History: 1978 Comp., § 21-14-2.1, enacted by Laws and that member's successor shall be elected in the regu- 
1985, ch, 238, § 29; 2019, ch, 212, § 218. lar local election held on the first Tuesday after the first 
The 2019 amendment, effective April 3, 2019, revised Monday of November 2019 for a term beginning on Janu- 
the. procedures for electing branch community college ary 1, 2020. 
board members; in Subsection A, after the third occur- B. The term of a branch community college district, 
rence of "branch community college board", deleted .."The special hospital district, solid waste authority district, 
persons elected shall be assigned position numbers one lower Rio Grande public water works authority or water- 
through five.", after "Board, members shall be", deleted shed district board member that was set to expire on or af- 
“over twenty-one years of age", after "regular local elec- ter July 1, 2020 but on or before June 30, 2022 shall expire 
tion", deleted. "to be held on the first Tuesday of Febru- on December 31, 2021, and that member's successor shall 
ary of each odd-numbered year", after ' particular position be elected in the local election held on the first Tuesday 
number.", deleted "The candidate receiving the highest after the first Monday of November 2021 for a term begin- 
number of votes for a particular position shall be elected.", ning on January 1, 2022. 
and after "terms of four years’, deleted "from March 1 suc- C. The term ofa special hospital district or watershed 
ceeding their election"; and in Subsection B, after "next district board member that, was set to expire on or after 
regular", deleted "branch community college board" and July 1, 2022 shall expire on December 31, 2023, and that 
added ‘local’, and after "regular local election.", added "In member's successor shall be elected in the local election 
January", held on.the first Tuesday after the first Monday of Novem- 

Temporary provisions. — Laws 2019, ch. 212, § 278 ber 2023 for a term beginning on January 1, 2024, 
provided that: 

A. The term of a branch community college district, ANNOTATIONS nas ie 
special hospital district, solid waste authority district, Am, Jur, 2d; A.L.R. and C.J.S. vatacuiven) Le1BA 
rine Grande pu ste works authority or water- Am. Jur, 2d Colleges and Universities §§ 10, 11. 
shed district, board: member that. yas aet.to expire.on:or 14A C.J.S. Colleges and Universities $§ 15 to 17. 


before June 30, 2020 shall expire on December 31, 2019, 
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21-14-2.2 BRANCH COMMUNITY COLLEGES 21-14-5 


21-14-2.2. Limitations. on branch community colleges. 


There shall be no new branch community college or off-campus instructional center sreatas af- 
ter January 1,.1998 unless specifically created by the legislature. 


History: Laws 1998, ch. 61, § yon Emergency clauses, — Laws 1998, ch. 61, § 17 contained 
' an emergency clause and was approved March 9, 1998. 


21- 14.2.3. Branch community college board; optional form. 


A. The branch. community college board of a branch community college may, by adoption of 
a resolution, establish a board composed of five members elected from single-member districts 
within the branch community college district for staggered. terms, The single-member districts 
shall be compact and contiguous and composed of populations as equal as practicable. Members 
shall be required to reside in the districts from which elected. Ifa member no longer resides in 
the election district from which that member was élected, the member shall be’ deemed to have 
resigned and the vacancy created by the resignation shall be filled in the manner provided by law 
for the filling of vacancies on the board of a branch community college. 

B. The board members shall draw:lots to determine which board position ‘will éeincide with 
which election district during the meeting at which the board is resolved to change to a districted 
board. 

C.. The board shall redistrict once after each federal decennial: census. The board may adopt'a 
resolution to have the board's electionidistricts coincide with the county commission districts if 
the county commission has five districts and the boundaries of the county and branch coMMUNILY 
college district are identical. 


History: Laws 2007, ch. 27,§ 1. > IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 27, contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


21-14-3. Repealed,. , 


Repeals. “Laws 1998, ch. 61, § 16, repealed 21-14-83 1998. For provisions of former section, see the 1997 NMSA 
NMSA 1978, enacted by Laws 1972, ch. 36, § 3, relating to 1978 on NMOneSource.com. 
approval required of local school board, effective March 9, 


21-14-4, Availability of school facilities; use of other facilities. 


Upon establishment of a branch community college, public school facilities:are to be made avail- 
able to the college if needed, and in such manner as will not interfere with the regular program of 
instruction. No public school funds shall be expended in the program, and the branch community 
college shall pay a proper amount for utilities and custodian service. The board may arrange for 
the use of available facilities other than public school facilities if approved by the board of regents. 


History: 1953 Comp., § 73-30-19, enacted by Laws : ANNOTATIONS 


pos pins 145,534 1863, ch. 162, 8 a, Am. Jur. 2d, A.L.R. and C.J.S. references. — nts 
C.J.S. Schools and School Districts § 359. 


21-14-5. Financing of branch community colleges; tuition and fee 
waivers. 


A. Financing of branch community colleges shall be by tuition and fees, which shall be set by 
the board of regents of the parent institution, by gifts and grants and by other funds as may be 
made available pursuant to the provisions of the College District Tax Act [21-2A-1 through 21-2A- 
10 NMSA 1978] or Chapter 21, Article 14 NMSA 1978. 


¢ 
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21-14-6 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-14-8 


B. The board of regents of the respective parent institution of the branch community college 
may establish and grant gratis scholarships to students of the branch community college who are 
residents’ of New Mexico in an amount not to exceed the matriculation fee or tuition and fees, or 
both. Except as provided in Section 21-1-4.3 NMSA 1978 [repealed], the number of scholarships 
established and granted shall not exceed three percent of the preceding fall semester enrollment in 
the branch community college and shall not be established and granted for summer sessions. The 
president of each institution shall select and recommend to the board of regents of the president's 
institution, as recipients of scholarships, students who possess good moral character and satisfac- 
tory initiative, scholastic standing and personality. Beginning with the fall semester of 2010, a 
minimum of one-half of the gratis scholarships established and granted by the board of regents for 
a branch community college each year shall be granted on the basis of financial need, and begin- 
ning with the fall semester of 2011, a minimum of two-thirds of the gratis scholarships established 
and granted by each board of regents each year shall be granted on the basis of financial need. 


History: 1953 Comp., § 78-80-20, enacted by Laws — The 1995 amendment, effective June 16, 1995, in- 
1957, ch. 148, § 4; 1963, ch. 162, § 4; 1995, ch. 224, § 20; serted "of the parent institution", substituted the lan- 
1999, ch. 219, § 9; 2009, ch. 47, § 3. guage beginning "pursuant to" for "except as otherwise 

Bracketed material. — The bracketed material was _—pprovided in Sections 73-30-17 through 73-30-25 New Mex- 
inserted by the compiler and is not part of the law. Sec- ico Statutes Annotated, 1953 Compilation" at the end of 
tion 21-1-4.3 NMSA 1978 was repealed by Laws. 2014, ch. the section, and made a minor stylistic change. 

80, § 10, effective March 12, 2014. For provisions of former 
section, see the 2018 NMSA 1978 on NMOneSource.com. ANNOTATIONS 

The 2009 amendment, effective June 19, 2009, in Sub- Am. Jur.2d. AJR. and C.d.8. references = 15 

section B, at the beginning of the last sentence, deleted AA Tar Ba alleges and Universities §§ 2, 19, 20, 37. 


"At. least thirty-three and one-third percent" and added 


: a, Validity, interpretation, and application of provisions of 
"Beginning with the fall semester of 2010, a minimum of te ep . p 


' will making devise or bequest to or in trust for. religious or 
one-half"; and at the end of the last sentence, added the educational body dependent upon adherence to particular 


language following "financial need". mee lesidetical ti 
The 1999 amendment, effective July 1, 1999, added Poa fieere ne ln i ore pnicp nines 


the Subsection A designation; updated the statutory refer- 4A C.J 1 : ae 
ence in Subsection A; and added Subsection B. 1.8, Colleges and Heiversideg tA. Anos 


21-14-6. Repealed. 


Repeals. — Laws 1995, ch. 224, § 29 repealed 21-14-6 effective June 16, 1995. For provisions of former sections, 
NMSA 1978, as enacted by Laws 1963, ch. 162, § 5, re- see the 1994 NMSA 1978 on NMOneSource.com. 
lating to tax levies authorized, contingent state funding, 


21-14-6.1. Repealed. 
Repeals. — Laws 1995, ch. 224, § 29 repealed 21-14-61 ‘provisions of former sections, see the 1994 NMSA 1978 on 


NMSA 1978, as enacted by Laws 1968, ch. 162, § 5, relat- NMOneSource.com. 
ing to special tax levy election, effective June 16, 1995. For 


21-14-7. Repealed. 
Repeals. — Laws 1995, ch. 224, § 29 repealed 21-14-7 of former sections, see the 1994 NMSA 1978 on NMOneS- 


NMSA 1978, as enacted by Laws 1972, ch. 36, § 1, relating ource.com. 
to additional levies, effective June 16, 1995. For provisions 


21-14-7.1. Repealed. 
Repeals. — Laws 1995, ch. 224, § 29 repealed 21-14-7.1 For provisions of former sections, see the 1994 NMSA 


NMSA 1978, as enacted by Laws 1985, ch, 238, § 32, relat- 1978 on NMOneSource.com. 
ing to special area-vocational levy, effective June 16, 1995. 


21-14-8. Repealed. 
Repeals. — Laws 1995, ch. 224, § 29 repealed 21-14-8 provisions of former sections, see the 1994 NMSA 1978 on 


NMSA 1978, as enacted by Laws 1968, ch. 162, § 6, re- NMOneSource.com. 
lating to election on levy, effective June 16, 1995. For 


bo 
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21-14-9 BRANCH COMMUNITY COLLEGES 21-14-13 


21-14-9. State support; appropriation. ° 


A. The higher education department shall recommend an appropriation for each branch commu- 
nity college, except the:branch community college of northern New Mexico college, and junior college 
based upon the college's financial requirements in relation to its authorized program and its avail- 
able funds from non-general fund sources; provided, the: recommended appropriation shall be an 
amount:not less than three hundred twenty-five dollars ($325) for each full-time-equivalent student, 

B. The higher education department shall not recommend an appropriation greater than three 
hundred twenty-five dollars ($325) for each full-time-equivalent student for any branch community 
college that levies a tax at’a rate less than one dollar ($1.00), unless a lower amount is required by 
operation of the rate limitation provisions of Section 7-37-7.1 NMSA 1978 upon a rate approved by 
the electors of at least one dollar ($1.00) on'each one thousand dollars ($1,000) of net taxable value, 
as that term is defined in the Property Tax Code [Articles 35 through 38 of Chapter 7 NMSA 1978], 
or any branch community college that reduces a previously authorized tax levy, except as gered 
by the operation of the rate limitation provisions of Section 7-37-7.1 NMSA 1978, 


2 


History: 1953 Comp., § 73-30-23, enacted by Laws A; added Subséction B; and, in Subsection A, substituted 


19738, ch. 871, § 1; 1995, ch. 224, § 22; 2019, ch. 77, § 3. "commission on higher education" for "board of educa- 
Repeals and reenactments. — Laws 1973, ch. 371, tional finance" and made minor stylistic changes. 

§ 1, repealed former 73-30-23, 1953 Comp., relating to 

state support of community colleges, and enacted a new ANNOTATIONS 


73-30-23, 1953 Comp. 

The 2019 amendment, effective June 14, 2019, pro- 
vided that the higher education department shall not rec- 
ommend an appropriation for the branch community col- 
lege of northern New Mexico college; and in Subsection A, 


Legislature not bound to appropriate. — None of 

the actions taken by a local board of education, the board 

- of educational finance, the voters in a local school district 
or the regents of the university of New Mexico can bind 
the legislature to an appropriation. 1980 Op. Att'y Gen. 


added "except the branch community college of northern No. 80-03. 

New Mexico college". Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
The 1995 amendment, effective June 16, 1995, desig- Ain. Juba Colleges Aadddsversities § 33. vid 

nated the formerly undesignated, provision as Subsection 81A.C.J.S. States § 204. 


21-14-10. Applicability of other laws. . 


Any law concerning public schools and any law concerning the higher education institution 
shall, when applicable, govern the operation and conduct of the branch community college. 


History: 1953 Comp., § 73-30-24, enacted by Laws 14A CIS. Colleges and Universities §§ 3, 6, 16. 
1963, ch. 162, § 8. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Colleges and Universities §§ 7, 8, 23, 42. 


21-14-11. Repealed. 


Repeals. — Laws 1999, ch..219 § 21 repealed :21-14-- \» education institutions, effective July; 1, 1999. ‘For pro- 


11 NMSA 1978, as enacted by Laws 1963, ch. 162, § 9,.._, visions of former section, see the 1998 NMSA 1978 on 
designating community colleges as a branches of higher ~ NMOneSource.com. 


21-14-12. Repealed. 
Repeals. — Laws 1995, ch. 224, § 29 repealed 21-14-12 payment, effective June 16, 1995. For provisions of former 


NMSA 1978, as enacted by Laws 1965, ch. 162, § 1, re- sections, see the 1994 NMSA 1978 on NMOneSource.com. 
lating to branch community college bonds, interest, form, ‘ : 


21-14-13. Repealed. 


Repeals. — Laws 1995, ch. 224, § 29 repealed 21-14- June 16, 1995. For provisions of former sections, see the 
13 NMSA 1978, as enacted by Laws 1965, ch. 162, § 2, 1994 NMSA 1978 on NMOneSource.com. 
relating to payment of bonds, bond provisions, effective 
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21-14-14. Title to property acquired from proceeds of bond issue. - 


All property acquired from the proceeds of a bond issue shall be:taken in the name of the board 
of education or the board of regents of the parent institution. In the event an independent public 
college entity evolves from the branch community college; the property so held by the board of 
education or the board of regents of the parent institution shall be transferred and conveyed to the: 
governing body of the new independent public college entity. No transfer or conveyance shall take 
place without the express approval of the board of educational finance. | 


History: 1953 Comp., § 73-30-28, enacted by Laws ANNOTATIONS 


1985, ch. 162, 8 3.1870) She leone Am. Jur. 2d, A.L.R. and C.J.S. references, — 15A 
Am. Jur. 2d Colleges and Universities § 35. ' 
14A C.J.S. Colleges. and Universities §§ 14, 17. 


21-14-15. Repealed. 

Repeals. — Laws 1995, ch. 224, § 29 repealed 21-14-15 effective June 16, 1995. For provisions of former section, 
NMSA 1978, as enacted by Laws 1989, ch. 24, § 1, relating see the 1994 NMSA 1978 on NMOneSource.com, 
to refunding bonds of branch community college districts, 


21-14-16. Ruidoso branch community college. 


The Ruidoso branch community college may be created as provided in Chapter 21, Article’ 14 
NMSA 1978. 


History: Laws 2005, ch. 40, §1. instruction program in Ruidoso is terminated when the 


Effective dates. — Laws 2005, ch. 40 contained no ef- Ruidoso branch community college is created and that the 
fective date provision, but, pursuant to N.M. Const., art. eastern New Mexico university may transfer funds and 
IV, § 23, was effective June 17, 2005, 90 days after ad- property to the university pertaining to the Ruidoso off- 
journment of the legislature. campus instruction program to the Ruidoso branch com- 

Temporary provisions. — Laws 2005, ch. 40, § 2 pro- munity college. 


vided that the eastern New Mexico university off-campus 


21-14-17. Northern New Mexico college; branch community college for 
technical and vocational courses. 


A. The board of regents of northern New Mexico college may choose to partner with one or 
more area school districts to be the parent institution of a branch community college established 
by the school districts to provide technical and vocational education. The branch community col- 
lege may be co-located on the northern New Mexico college main campus or on its E] Rito campus. 
Notwithstanding the provisions of Chapter 21, Article 14 NMSA 1978, the co-located branch com- 
munity college shall be under the direction of the president of northern New Mexico college and 
shall operate under the administrative structure of northern New Mexico college. Otherwise, the 
board of the branch community college shall have the same powers over financing and financial 
control as provided for boards of other branch community colleges in Chapter 21, Article 14 NMSA 
1978. 

B. The board of regents and the area school boards or the elected board of the branch com- 
munity college may agree to have northern New Mexico college offer its technical‘and vocational 
courses through the branch community college. If so offered, those courses shall not be eligible for 
funding from the northern New Mexico state school land grant permanent fund income fund or be 
eligible to benefit in any way as a land grant beneficiary. 


History: Laws 2019, ch. 77, § 1. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 77 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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21-14A-1 OFF-CAMPUS INSTRUCTION 21-14A-3 


ARTICLE 14A 


Off-Campus Instruction 


Sec. Sec. 
21-14A-1. Short title. 21-14A-5.1. Title to property acquired. 
21-14A-2; Definitions. : 21-14A-5.2. Property ownership prohibited. 
21-14A-3. Establishment authorized; board; determina- | 21-14A-6. Financing of off-campus instruction programs. 
tion of need; agreements. 21-14A-7. Repealed. 
21-14A-3.1. Elementary and secondary education cur- 21-14A-8. State support; appropriation. 
riculum and coursework. 21-14A-9. State support; continuation; restriction. 
21-14A-4. Approval of local school board required. 21-14A-10. Repealed. 
21-14A-5. Availability of school facilities; use of other fa- ~ ' 
cilities. 


21-14A-1. Short title. 


This act [21-14A-1 through 21-14A-10 NMSA 1978] may be cited as the "Off-Campus Instruc- 
tion Act". 


History: Laws 1982, ch. 42, § 1. appeared as 21-14A-1 to 21-14A-25 NMSA 1978, concern- 

Compiler's notes. — Pursuant to Laws 1978 (S.S.), ch. ing independent community colleges, is repealed and the 
3, § 29, because a majority of voters of the technical and technical and vocational institute will continue under au- 
vocational institute district disapproved a levy for support thority of the Technical and Vocational Institute Act with- 
of an expanded program, Laws 1978 (S.S.), ch. 8, Which out authority to expand into college-level programs. 


21-14A-2. Definitions. 


As used in the Off-Campus Instruction Act: 

A. “off-campus instruction program" means either the first two years of college education or 
organized vocational and technical curricula of not more than two years' duration designed to fit 
individuals for employment in recognized occupations, or both; and 

B. "full-time-equivalent student" includes students enrolled in college-level courses and stu- 
dents enrolled in vocational and technical courses taught by an off-campus instruction program. 
Students enrolled in a course the cost of which is totally reimbursed from federal, state or private 
sources shall not be included in the calculation of full-time-equivalent student population. 


History: Laws 1982, ch. 42, § 2; 1990, ch. 25, § 3; The 1999 amendment, effective July 1, 1999, deleted 
1999, ch. 219, § 10; 2007, ch. 227, § 4. the former second sentence in Subsection-B, which read 

The 2007 amendment, effective June 15, 2007, elimi- "Full-time-equivalent for students enrolled in vocational 
nated the provision that the public school district transfer and technical courses not of college level shall be calcu- 
to the parent institution the tuition and fees for a student lated according to the method prescribed in Section 21- 
who is counted in the membership of the district and who 16-9 NMSA 1978". 


receives credit for coursework at the off-campus site. 


21-14A-3. Establishment authorized; board; determination of need; 
agreements. 


A. An off-campus instruction program may be established in a school district upon the showing 
of need by the local board of education. An off-campus instruction program may be established to 
include more than one school district, in which instance the two or more local boards of education 
shall act as a single board and, if the off-campus instruction program is established, shall continue 
to act as a single board. 

B. As used in the Off-Campus Instruction Act, "off-campus board" means the local board 
of education, or the combined local boards of education acting as a single board, of the school 
district. 

C. The duties of the off-campus board are to: 

(1) initiate and conduct the survey provided for in Subsection D of this section; 
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(2) select one or more parent institutions, which shall be one of the state educational insti- 
tutions as specified in Article 12, Section 11 of the constitution of New Mexico or one of the state 
educational institutions established pursuant to Chapter 21 NMSA 1978; 

(3) request approval of the off-campus instruction program by the higher education de- 
partment; 

(4) enter into written agreements with the board of regents of the selected parent inet: 
tution, which agreements shall be subject to biennial review of all parties concerned and to the 
review and commentary of the higher education department; ; 

(5) actin. an advisory capacity to the board of regents of the parent en ateaors in all mat- 
ters relating to the conduct of the off-campus instruction program; 

(6) approve an annual budget for the off-campus instruction program for recommendation 
to the board of regents of the parent institution; 

(7) certify to the board of county commissioners the tax levy; and 

(8) issue the proclamation for the election for tax levies for the off-campus instruction 
program if the tax levies are to be presented to the voters of the district at a special election; or ap- 
prove the ballot question if the tax levies are to be presented to the voters of the district at either 
the general or regular local election. 

D. Upon evidence of a demand for an off-campus instruction program, the off- “campus Noa 
shall cause a survey to be made. The higher education department shall develop criteria for the 
establishment of an off-campus instruction program, and no such program shall be established 
without the written authorization of the department. 

E. If need is established, the off-campus board, in accordance with the higher education de- 
partment criteria for initiating an off-campus instruction program, shall consult with the board 
of regents of the state educational institution selected to be a parent institution, and, if the off- 
campus board and the board of regents agree to conduct an off-campus instruction program in the 
area, they shall transmit a proposal to establish an off-campus instruction program to the depart- 
ment. The department shall evaluate the need and shall notify the off-campus board and the board 
of regents of approval or disapproval of the proposal. 

F. Ifthe proposal is approved, the off-campus board and the board of regents of the parent i in- 
stitution shall enter into a written agreement, which shall include provisions for: 

(1) the state educational institution to have full authority and responsibility in relation to 
all academic matters; 

(2) the state educational institution to honor all credits earned by students as though they 
were earned on the parent campus; 

(3), the course of study and program approved by the higher education fepenment and 
offered to the students; 

(4) the cooperative use of physics! facilities and teaching staff; and 

(5) the detailed agreement of financing and financial control of the off-campus instruction 
program. 

G. The agreement shall be binding upon both the off-campus board and the board of repenti of 
the parent institution; however, it may be terminated by mutual consent or it may be terminated 
by either board upon six months' notice. 

H. or the purpose of relating off-campus instruction programs to existing laws, off-campus 
instruction program districts or off-campus instruction programs shall not: 

(1) be considered a part of the uniform system of free public schools pursuant to Article 12, 
Section 1 and Article 21, Section 4 of the constitution of New Mexico; . 

(2) benefit from the permanent school fund and from the current school fund under Article 
12, Sections 2 and 4 of the constitution of New Mexico; 

(3) be subject, except as it relates to technical and Greeti aieatian to the control, 
management and direction of the public education department under Article 12, Section 6 of the 
constitution of New Mexico; 

(4) be considered school districts insofar as the restrictions of Article 9, Section 11 of the 
constitution of New Mexico are concerned; and 

(5) inelude the major attendance center of northern Ne ew Mexico college.at Espanola. 
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21-14A-3.1 OFF-CAMPUS INSTRUCTION 21-14A-5 

I. All elections held pursuant to the Off-Campus petiaeneeigt Act shall be nee conducted and 
canvassed pursuant to the Local Election Act.) ». 

J. Any person or corporation may institute in the district Enfith of any indicia in which the 
off-campus instruction program district affected lies an action or suit to contest the validity of 
any proceedings held under the Off-Campus Instruction Act, but no such suitor action shall be 
maintained unless it is instituted within ten days after the issuance by the proper officials of a 
certificate or notification of the results of the election and the canvassing of the election returns. 

K. The tax rolls of the school districts comprising the off-campus instruction program district 


shall be adopted as the tax rolls of the off oanAUS instruction program district. 


History: Laws 1982, ch. 42, § 3; 1998, ch. 17, § 1; 
2019, ch, 212, § 219, | 

The 2019 amendment, effective Apel 3, 2019, revised 
the duties of an off-campus board, and provided. that all 
elections held pursuant to the Off. Campus. Instruction 
Act be conducted pursuant to the Local Election Act, and 
made certain technical amendments; in Subsection C, in 
Paragraph C(8), after the paragraph designation, deleted 
"conduct" and added "issue the proclamation for", and af- 
ter "program", added. "if the tax levies are to be presented 
to the voters of the district at.a special, election; or ap- 
prove the ballot question if the tax levies are to be pre- 
sented to the voters of the district at either the general 
or regular local election"; and in Subsection I, after "shall 
be", deleted former Paragraphs I(1) and I(2), redesignated 
former Paragraph I(3) as Subsection J and former Subsec- 
tion J as Subsection K,'and added "pursuant to the Local 
Election Act". 


The 1993 amendment, effective June 18,1993, substi- 
tuted "commission on higher education" and "commission" 
for "board of educational finance’ throughout this section; 
inserted "of the parent institution" in Paragraph (5) of 
Subsection C and in Subsections F and G; in Subsection OC, 
added "provided for in Subsection D of this section" at the 
end of Paragraph (1), added the language beginning "or 
one of the state" at the end of Paragraph (2), and inserted 
"board of" in Paragraph (7); deleted ."by either board" fol- 
lowing "terminated" in Subsection G; and made minor sty- 
listic changes. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references.:— 68 Am. 
Jur. 2d Schools §§ 298, 299. 

78 C.J.S. Schools and School Districts § 68 et seq.; 78A 
C.J.S. Schools and School Districts § 782 et seq. ' 


21-14A-3.1. Elementary and secondary education curriculum and 


coursework. 


The off-campus board may award an appropriate certificate upon completion of an education 
curriculum and program leading to alternative certification for degreed individuals pursuant to 
Section 22-10-3.5 NMSA 1978 [repealed] or certification of educational assistant and coursework 
in elementary and secondary education professional development. The curriculum and program 
leading to alternative certification or certification of educational assistants shall be approved by 
the state board of education. 


History: Laws 2001, ch, 299, § 3, Effective dates. — Laws 2001, ch, 299 contained no 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
Laws 2003, ch. 153, § 73 repealed 22-10-3.5 NMSA 1978, 


effective date provision, but, pursuant to N,M. Const., 
art. IV, § 23, was effective June 15; 2001, 90 days after 
adjournment of the legislature, 


effective April 4, 2003. For provisions of former section, see 
the 2002 NMSA 1978 on NMOneSource,com. 


21-14A-4, Approval of local school board required. 


Before any school district shall become part of an off-campus instruction program district com- 
posed of two or more school districts, the local board of education shall indicate its consent and 
need for such off-campus instruction program by the adoption of a resolution to that effect.. 


‘History: Laws 1982, ch. 42, § 4. 


21-14A-5. Availability of school facilities;.use of other facilities. 


Upon establishment of an off-campus instruction program, public school facilities are to be 
made available to the off-campus program if needed, and in such manner as will not interfere 
with the regular program of instruction. No public school funds shall be expended in the program, 
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21-14A-5.1 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-14A-8 
and the off-campus instruction program shall pay a proper amount for utilities and custodian ser- 
vice. The off-campus board may arrange for the use of available facilities other than public school 


facilities if approved by the board of regents. 


History: Laws 1982, ch, 42, § 5. 


21-14A-5.1. Title to property ifean spit 


All property acquired using the proceeds of a bond issue and all property déqathed by gift, devo- 
lution or bequest shall be taken in the name of the local school board in the district in which the 
property is situate. All property held by the local school board pursuant to this section shall be © 
used solely for the purpose of carrying out the provisions of the Off-Campus Instruction Act until 
such time as the off-campus instruction program ceases to exist. At such time, the property so held 
by the local school board may be used for other purposes within the scope of authority of the local 
school board. No real property may be acquired pursuant to this section after July 1, 1998. 


The 1998 amendment, effective March 9, 1998, sub- 
stituted "used" for "utilized" near the middle OF the third 
sentence and added the last sentence. 


History: Laws 1998, ch. 344, § 1; 1998, ch. 61, § 8. 


21-14A-5.2. Property ownership prohibited. 


An off-campus board may not own, accept as a gift or purchase land, buildings or other form of 
real property. 


History: Laws 1998, ch. 61, § 9. Emergency clauses. — Laws 1998, ch. 61, § 17 con- 


tained an emergency clause and was approved March 9, 
1998. 


21-14A-6, Financing of off-campus instruction programs. 


Financing of off-campus instruction programs shall be by tuition and fees which shall be set by 
the board of regents of the parent institution, by gifts and grants and by other funds as may be 
made available, pursuant to the Off-Campus Instruction Act or College District Tax Act [21- 2A-1 
through 21-2A-10 NMSA 1978]. 


History: Laws 1982, ch. 42, § 6; 1995, ch. 224, § 21. language beginning ' ‘pursuant to" for "except as otherwise 


The 1995 amendment, effective June 16, 1995, 
inserted "of the parent institution", substituted the 


21-14A-7. Repealed. 


Repeals. — Laws 1995, ch. 224, § 29 repealed 21-14A-7 
NMSA 1978, as amended by Laws 1990, ch, 54, § 1, pro- 


provided in the Off-Campus Instruction Act" at the end of 
the section, and made a minor stylistic change. 


boards, effective June 16, 1995. For provisions of former 


section, see the 1994 NMSA 1978 on NMOneSource.com. 
viding for the authorization of tax levies by off-campus 


21-14A-8. State support; appropriation. 


A. The commission on higher education [higher education department] shall recommend. an 
appropriation for each off-campus instruction program based upon its financial requirements in 
relation to its authorized program and its available funds from non-general fund sources. 

B. The commission on higher education [higher education department] shall not recommend an 
appropriation greater than three hundred twenty-five dollars ($325) foreach full-time-equivalent 
student for any off-campus instruction program that levies a tax at a rate less than two dollars 
($2.00), unless a lower amount is required by operation of the rate limitation provisions of Sec- 
tion 7-37-7.1 NMSA 1978 upon a rate approved by the electors of at least two dollars ($2.00) on 
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21-14A-9 COMMUNITY COLLEGE AND VOCATIONAL-TECHNICAL CENTER 21-15-3 


each one thousand dollars ($1,000) of net’ taxable value, as that term is defined in the Property 
Tax Code [Chapter 7, Articles 35 through 38 NMSA 1978], or any off-campus board that reduces a 
previously authorized tax levy, except as required by the operation of the rate limitation provisions 
of Section 7-37-7.1 NMSA 1978. 


History: Laws 1982, ch. 42, § 8; 1995, ch. 224, § 23.' The 1995 amendment, effective June 16, 1995, desig- 

Bracketed material. — The bracketed material was nated the formerly undesignated provision as Subsection 
inserted by the compiler and is not part of the law. A; added Subsection B; and, in Subsection A, substituted 

Laws 2003, ch. 153, § 73 repealed 22-10-3:5 NMSA 1978, "commission'on higher education" for "board of educa- 
effective April 4, 2003. For provisions of former section, see tional finance". 


the 2002 NMSA 1978 on NMOneSource.com. 


21-14A-9. State support; continuation; restriction, 


A. All post- “secondary institutions offering off-campus academic or vocational programs of no 
more than two:years' duration, not organized under Chapter 21, Article 18, 14, 16 or 17 NMSA 
1978 but which were receiving state support July 1, 1980, may continue to receive state support 
for those programs through the seventy-first fiscal year. 

B. No off-campus program shall be eligible for state support unless it 3 is s established according 
to the provisions of the Off-Campus Instruction Act [21-14A-1 through 21-14A-10 NMSA vi 8] or 
meets the conditions of Subsection A of this section. 


History Laws 1982, An 42,89. 


21-14A-10, Repealed. 


Repeals. — Laws 1990, ch. 54, § 2 repealed 21-14A-10 effective March 2, 1990. For provisions of former section, 


NMSA 1978, as enacted by Laws 1982, ch. 42, § 10, re- see the 1989 NMSA 1978 on NMOneSource,com. 
lating to prohibition of property ownership by boards, ad 
ARTICLE 15 
Community College and Vocational-Technical Center at 
Walker Air Force Base 
Sec. Sec. 
21-15-1. Repealed. , ool 21-15-38. Repealed. 


21-15-2. Repealed. 


21-15-1. Repealed. 


Repeals. — Laws 1999, ch. 219 § 21 repealed 21-15-1 to purpose, effective July 1, 1999, For provisions of former 
NMSA 1978, as enacted by Laws 1967, ch, 66, § 1, relating sections, see the 1998 NMSA 1978 on NMOneSource.com. 


21-15-2. Repealed. 


Repeals. — Laws 1999, ch. 219 § 21 repealed 21-15-2 provisions of former sections, see the 1998.NMSA 1978 on 
NMSA 1978, as enacted by Laws 1967, ch. 66,§ 2,relating | NMOneSource,com. 
to authorization for acquisition, effective July 1,1999. For ~ , 


21-15-3. Repealed. 


Repeals. — Laws 1999, ch. 219 § 21 repealed 21-15-3 provisions of former sections, see the 1998 N MSA 1978 on 
NMSA 1978, as enacted by Laws 1967,-ch. 66, § 4, relat-- NMOneSource.com. 
ing to approval of operations, effective July 1, 1999. For 
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21-16-1 STATE AND PRIVATE EDUCATION INSTITUTIONS |). 21-16-2 
ARTICLE 16 


Technical and Vocational Institute Districts javoiver 


Sec. Sec. 
21-16-1. Short title. ; 21-16-11. Repealed: 
21-16-2. Definitions. 21-16-11.1. Repealed. 
21-16-3. Repealed, 21-16-12. Repealed.:: 
21-16-3.1; Limitations on jeohhical and vocational: insti- 21-16-13. Sharing of facilities. 
tutes. 21-16-14. Addition of school districts or portions of school 
21-16-4. Repealed. districts to: existing technical and voca- 
21-16-5. Repealed. tional institute districts. 
21-16-5.1. Board members; elected from districts; elections. 21-16-15. Dissolution of districts. 
21-16-6. Board; powers and duties. . .», 21-16-16, Alternate procedures permitted. | 
21-16-6.1. Fiscal agent and depository. Mens 21-16-17. Identification of electorate. 
21-16-6.2, Elementary and secondary education curricu- 21-16-18, Repealed 
lum and coursework. 21-16-19. Repealed , 
21-16-7, Standards. 21-16-20. Submission at election; notice; certification. ~ 
21-16-8. Purpose of act. 21-16-21. Repealed. 
21-16-9. Repealed. 21-16-22. Repealed. 
21-16-10. Appropriation; distribution. 21-16-23. Repealed. 
21-16-10.1. Repealed. 21-16-24. Repealed. 


Temporary provisions. — Laws 1999, ch. 219, § 20, effective July 1, 1999, provided that on July 1, 1999, those post- 
secondary educational institutions organized pursuant to Chapter 21, Article 17 NMSA 1978 shall be deemed organized 
pursuant to Chapter 21, Article 16 NMSA 1978; provided that all personnel, money, appropriations, records, equipment 
and other property acquired by the post-secondary educational institutions organized pursuant to Chapter 21,:Article 
17 NMSA 1978 prior to July 1, 1999, shall be deemed transferred to the respective technical and vocational institution 
deemed to be organized pursuant to Chapter 21, Article 16 NMSA 1978 on July 1, 1999, and held by that technical and 
vocational institute until the institute is dissolved pursuant to the procedures of the Technical and Vocational Institute Act; 
provided that all taxes levied to pay for any principal and interest on bonds of the area vocational schools in addition to 
taxes levied for operating, maintaining and providing facilities for area vocational schools shall continue in effect until the 
levy is disapproved pursuant.to the procedures set out in the Technical and Vocational Institute Act; provided for the bind- 
ing nature of all existing contracts and agreements as to the area vocational schools; and provided that all references:in 
law to area vocational schools organized pursuant to Chapter 21, Article 17 NMSA 1978 existing before July 1, 1999, shall 
be construed to be references to technical and vocational institutes organized pursuant to Chapter 21, Article 16 NMSA 
1978 after July 1, 1999. 


21-16-1. Short title. 
Chapter 21, Article 16 NMSA 1978 may be cited as the "Technical and Vocational Institute Act". 


History: 1953 Comp., § 73-34-1, enacted by Laws The 1994 amendment, effective May 18, 1994, substi- 
1963, ch. 108, § 1; 1994, ch. 83, § 1. tuted "Chapter 21, Article 16 NMSA 1978" for "This act". 


21-16-2. Definitions. 


As used in Chapter 21, Article 16 NMSA 1978: 

A. "technical and Vctestibat institute" means a public educational institution, inchidine a 
post-secondary educational institution organized before July 1, 1999 as an area vocational school 
pursuant to Chapter 21, Article 17 NMSA 1978 [repealed] that provides not. to exceed two years of 
vocational and technical curricula and, in addition, some BOUT opr a te courses and programs in the 
arts and sciences; 

B. "board" means the governing board of the district; 

C. "full-time equivalent student" means that term as it is defined in Section 21-16-9 NMSA 
1978 [repealed]; 

D. "school district" means that term as it is defined in Subsection J [Subsection R] of Sec- 
tion 22-1-2 NMSA 1978; and 

EK. "district" means a technical and vocational institute district. 


History: 1953 Comp., § 73-34-2, enacted by Laws Bracketed material. — The bracketed material was 
1963, ch. 108, § 2; 1999, ch. 219, § 11. inserted by the compiler and is not part of the law. 
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21-16-3 


Laws 1999, ch. 219 § 21 repealed 21-17-1 to 21-17-7, 21- 
17-9, 21-17-11, 21-17-12, and 21-17-14 to 21-17-17 NMSA 
1978, effective July 1, 1999. 

Laws 1999, ch. 219, § 21 repealed 21-16-9 NMSA 1978, 
effective July 1, 1999. 


21-16-3. Repealed. 


Repeals. — Laws 1998, ch. 61, § 16, repealed 21-16-3 
NMSA 1978, enacted by Laws 1963, ch. 108, § 3, relat- 
ing to formation, effective March 9, 1998. For provisions 


TECHNICAL AND VOCATIONAL INSTITUTE DISTRICTS 


21-16-5.1 


The reference to Subsection J of Section 22-1-2 NMSA, 
in Subsection D, probably should be to Subsection R of 
Section 22-1-2 NMSA 1978. 

The 1999 amendment, effective July 1, 1999, rewrote 
this section, adding a definition of "district" and deleting a 
definition of "part-time student-equivalent". 


of former sections, see the 1997 NMSA 1978 on NMOne- 
Source.com. 


21-16-3.1. Limitations on technical and vocational institutes. 


There shall be no new technical and vocational institute branch campus or off-campus instruc- 
tional center created after January 1, 1998 unless specifically created by the legislature. 


History: Laws 1998, ch. 61, § 12. 


21-16-4. Repealed. 


Repeals. — Laws 1998, ch. 61, § 16, repealed 21-16-4 
NMSA 1978, enacted by Laws 1963, ch. 108, § 4, relating 
to election of technical and vocational institute districts, 


21-16-5. Repealed. 


Repeals. — Laws 1999, ch. 219 § 21 repealed 21-16-5 
NMSA 1978, as amended by Laws 1994, ch. 83, § 2, relat- 
ing to boards of technical and vocational institute districts, 


Emergency clauses. — Laws 1998, ch. 61, § 17 con- 
tained an emergency clause and was approved March 9, 
1998... 


effective March 9, 1998. For provisions of former: section, 
see the 1997 NMSA 1978 on NMOneSource.com. 


effective July 1, 1999. For provisions of former section, see 
the 1998 NMSA 1978 on NMOneSource.com. For present 
comparable provisions, see 21-16-5.1 NMSA 1978. 


21-16-5.1. Board members; elected from districts; elections. 


A. A district board shall be composed of five or seven members elected for four-year terms 
who shall reside in and be elected from single-member districts as provided in this section. If the 
board is a seven-member board, board members shall be elected for all seven positions on the 
board, with the board members elected to positions 1, 3, 5 and 7 to be elected for initial terms of 
two years and the board members elected to positions 2, 4 and 6 to be elected for initial terms 
of four years. If the board is a five-member board, board members elected to positions 1, 3 and 
5 shall be elected for initial terms of two years and board members elected to positions 2 and 4 
shall be elected for initial terms of four years. After the initial election for a district board, each 
board member shall be elected for a term of four years. 

B. All election proceedings for technical and vocational institute district elections shall be con- 
ducted pursuant to the provisions of the Local Election Act [Chapter 1, Article 22 NMSA 1978]. 

C. Once following each federal decennial census, the board shall redistrict the technical and 
vocational institute district into election districts to ensure that the districts remain as equal in 
population as is practicable and shall notify the county clerk of the new boundaries upon comple- 
tion of the redistricting process. The new districts shall go into effect at the first regular board 
election thereafter. Candidates for the new single-member districts that are scheduled to be voted 
on at the election shall reside in and be elected from the appropriate new single-member district. 
Incumbent board members whose districts before redistricting were not scheduled to be voted on 
at the election need not reside in the new single-member districts corresponding to their position 
numbers and may serve out their terms. At the second regular board election held after the redis- 
tricting, all candidates for the new single-member districts that are scheduled to be voted on shall 
reside in and be elected from the appropriate single-member district. 
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21-16-6 STATE AND PRIVATE EDUCATION INSTITUTIONS . 21-16-6 


D. “ All election districts covered by this section shall be eres compact'and as ‘equal i in 
population ‘as is practicable. 

E...A vacancy occurring on the board shall be filled in the same manner as provided for school 
board vacancies in Section 22-5-9 NMSA 1978; provided, however, that a vacancy that occurs in an 
election district where a nonresident board member had been serving shall be filled by a resident 
of that district. 


History: Laws 1994, ch. 83, § 3; 1999, ch. 219, § 12; is practicable", added "and shall notify the county clerk of 


2000, ch. 11, § 1; 2018, ch. 79, § 84, _ the new boundaries upon cin pee bcs of the remiataening 
The 2018 amendment, effective July 1, 20 18; provided process". 
that all election proceedings for technical and vocational . © Temporary provisions. — Laws 2018, ch. 79, § 174 
institute district elections shall be conducted pursuant provided that references in law to the Municipal Election 
to the provisions of the Local Election Act, required the Code and to the School Election Law shall be deemed to be 
board to notify the county. clerk of new boundaries after references to the Local Election Act. 
redistricting following each federal decennial census, and The 2000 amendment, effective May 17, 2000, in the 
made technical and conforming changes; in Subsection A, second sentence of Subsection A, deleted "On July 1, 1999" 
deleted "Any board, the members of which have not been from the beginning and substituted "to coincide with the 
elected from single-member districts,'shall district and school district elections of 2001" for "within one year from 
hold a special election to coincide with the school district | the effective date of this 1999 act" at the end. 
elections of 2001"; in Subsection B, deleted "Except where The 1999 amendment, effective July 1, 1999, rewrote 
specific provision is otherwise provided by law", and after Subsection A; added present Subsection B and redesig- 
"pursuant to the provisions of the", deleted "School Hlec- nated the subsequent subsections accordingly; deleted 
tion Law with the president of the institute serving in the specification of seven election districts in the first sen- 
place of the superintendent of schools in every case" and tence in Subsection C; and added the language at the be- 
added "Local Election Act"; and in Subsection C, after "as ginning of Subsection E preceding the proviso, 


21-16-6. Board; powers and duties. 


A. The board shall: 

(1) determine the financial and educational policies of the technical and vocational in- 
stitute and provide for the execution of these policies by selecting a competent president for the 
institute and, upon the president's recommendation, shall employ other administrative personnel, 
instructional otatt or other personnel as ‘may be needed for the operation, maintenance and admin- 
istration of the institute; . 

(2) fix fee rates and tuition rates for students; 

(3) have authority to issue certificates of proficiency; 

(4) have authority to issue associate of arts, associate of science and associate ‘of applied 
science degrees; provided that associate degree programs shall be approved by the commission on 
higher education [higher education department]; 

(5) have authority to accept gifts, receive federal aid or other aid and edited! hold, sell 
and rent property and equipment in the name of the technical and vocational institute district; 

(6) promote the general welfare of the technical and vocational institute for the best inter- 
est of educational service to the people. of the technical.and vocational institute district; and 

(7) adopt a name for or change the name of the technical and vocational institute or the 
institute's campuses, provided no name is.adopted in honor of a living person. 

B. Whenever the board changes the name of a technical vocational institute or the institute's 
campuses: 
(1). functions, personnel, appropriations, money, records, equipment ned other property. of 
the formerly named institute or. campuses shall be transferred to, the newly named institute or 
campuses; 

_ (2). existing contnacts and agreements in effect.as to the formerly named institute; or cam- 
puses shall be binding on the newly named institute or campuses; and 

(3) references in state or local law to the formerly named institute or campuses scball be 
deemed to refer to the newly named institute or campuses. 


History: 1953 Comp., § 73-34-6, enacted by Laws Laws. 2005, ch. 289, § 29 provided that.all references to 


1963, ch. 108, § 6; 1986, ch. 18, § 1; 2005, ch. 32, § 1. the commission on higher education be construed to be 
Bracketed material. — The bracketed material was references to the higher education department. ’ 
inserted by the compiler and is not part of the law, The 2005 amendment, effective June 17, 2005, per- 


mitted.a technical and. vocational institute district, board 
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21-16-6.1 


to adopt or to’change the name of the institute or the in- 
stitute’s campuses; prohibited the adoption of a name to 
honor a living person; and provided for the continuation of 
the institute under the new name. 


ANNOTATIONS 


Positions of legislator and president ofa techni- 
cal and vocational institute are not incompatible. 


‘— The position of president of a technical and vocational ° 
institute is not a civil office or a state office and the posi- ° 


tions of state legislator and president of a technical vo- 
cational institute are not necessarily physically and/or 
functionally incompatible. Consequently, a legislator may 
serve as president of a technical and vocational institute 
without resigning office and without violating N.M. Const. 
art. 4, § 3 or 28, Section 2-1-3 NMSA 1978, or any other 
provision of law regarding pions apr 2006 on Att'y 
Gen. No. 06-01. 

Entertainment, travel, and meal expesdituivés: — 
Officials and employees of a technical-vocational institute 
may, within limitations, spend public money for certain 
entertainment, meals, travel, and membership expenses 
without violating the antidonation clause (N.M. Const., 
art. 9, § 14) if the expenditures are demonstrably related 
to the institute's constitutionally or statutorily authorized 
functions and do not amount to a subsidy of private indi- 
viduals or businesses. 1997 Op. Att'y Gen. No. 97-02. 


Scholarships out of public money permitted.:— | 


Based on its authority to provide and charge tuition. for 


educational services, a technical-vocational institute may, 


consistently with the antidonation clause (N.M. Const., 
art. 9, § 14), use public money for scholarships in the 


TECHNICAL AND VOCATIONAL INSTITUTE DISTRICTS 


21-16-6.1 


form of tuition, waivers or reductions if the criteria used 
to award them are education-related and applied in a 
reasonable and even-handed manner. Past opinions sug- 
gesting that scholarship awards violate the antidonation 
clause are overruled to the extent they limit scholarships 
to those paid from private or federal sources. 1997 Op. 
Att'y Gen. No. 97-02. 

Am. Jur. 2d, A.L.R: and C.J.S. references. — 68 Am. 
Jur. 2d Schools §§ 65 to 67., 

Extent of power of school district to provide for the com- 
fort and convenience of teachers and pupils, 7 A.L.R. 791, 
52 A.L.R. 249. 

Power of school authorities to employ physicians, 
nurses, oculists, and dentists, 12 A.L.R. 922. 

Gifts for public school as a valid charitable gift, 48 
A.L.R. 1126. 

Constitutionality, construction, and effect of statutes in 
relation to.admission of nonresident pupils to. school privi- 
leges, 72 A.L.R, 499, 113. A.L.R. 177. 

Tort liability of public schools and institutions of higher 
learning for accidents associated with chemistry experi- 
ments, shopwork and manual or vocational training, 35 
A.L.R.3d 758. 

Residence for purpose of admission to public school, 56 
A.L.R.3d 641. 

Student's right to compel school officials to issue degree, 
diploma, or the like, 11 A.L.R.4th 1182, 

Liability of private vocational or trade school for fraud 
or misrepresentations inducing student to enroll or pay 


fees, 85 A.L.R.4th 1079, 


78 C.J.S. Schools and School Districts §81 et seq.; 78A 
C.J.S. Schools and Schoo! Districts §§ 5038, 805. 


21-16-6.1. Fiscal agent and depository. 


A. The board may designate.a bank or savings and loan association doing business in New 
Mexico and having an unimpaired tier one capital of at least ten million dollars ($10,000,000), as 
defined by the federal deposit insurance corporation, as the fiscal agent of the technical ‘and voca- 
tional institute. The selection of the fiscal agent shall be made pursuant to the procedures of the 
Procurement Code [13-1-28 through 13-1-199 NMSA 1978]. 

B. The bank or savings and loan association so designated shall enter into an agreement with 
the technical and vocational institute for any or all of the following services: 

(1) the collection for the technical and vocational institute of all checks and hen items 
received by the technical and vocational institute on any account; 

(2) the handling of the checking account of the technical and vocational institute; 

(3) the handling of all transfers of money in connection with the sale or retirement of 
bonds or obligations of the technical and vocational institute or the purchase by the technical and 
vocational institute of bonds or other securities; 

(4) the investment of funds of the technical'and vocational institute; 

(5) the safekeeping of bonds or other securities belonging to or held by: the technical and 
vocational institute or any official thereof; 

(6). implementation of a cash management system to provide daily sweeps of balances into 
a revenue generating account; bos 

(7) processing of credit card transactions involving the technical and vocational institute; 

(8) administration of direct deposit payroll and other payment programs; and 

(9) acting as the agent of the technical and vocational institute in fiscal matters generally. 

C.. The agreement shall contain the terms and conditions which are necessary, in the judgment 
of the board, for the proper conduct of the fiscal affairs and the safekeeping of the money of the 
technical and vocational institute. 


History: Laws 1997, ch. 123, § 1. 
‘Effective dates. — Laws 1997, ch. 123 contained no 
effective date provision, but, pursuant to N.M. Const., 


art. IV, § 23, was effective June 20, 1997, 90 days after 
adjournment of the legislature. 
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21-16-6.2 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-16-9 


21-16-6.2. Elementary and secondary education curriculum and 
coursework. 


The board may award an appropriate certificate upon completion of an education curriculum 
and program leading to alternative certification for degreed individuals pursuant to Section 22- 
10-3.5 NMSA 1978 [repealed] or certification of educational assistant and coursework in elemen- 
tary and secondary education professional development. The curriculum and program leading to 
alternative certification or certification of educational assistants shall be approved by the state 
board of education. 


History: Laws 2001, ch. 299, § 4. was redesignated as 21-16-6.2 NMSA 1978, as another 21- 

Bracketed material. — The bracketed material was 16-6.1 NMSA 1978 had itesicnsly been enacted by Laws 
inserted by the compiler and is not part of the law. 1997, ch. 123, § 1. 

Laws 20038, ch. 153, § 73 repealed 22-10-3.5 NMSA 1978, Effective dates. — Laws 2001, ch. 299 contained no 
effective April 4, 2003. For provisions of former section, see effective date provision, but, pursuant to N.M. Const., 
the 2002 NMSA 1978 on NMOneSource.com. art. IV, §.23, was effective June 15, 2001; 90 days after 

Compiler's notes, — As enacted by Laws 2001, ch. 299, adjournment of the legislature. 


§ 4, this section was designated 21-16-6.1 NMSA 1978 but 


21-16-7. Standards. 


The state board of education shall, in conjunction with the board, prescribe the course of study 
for the technical and vocational institute. The board, in conjunction with the commission on higher 
education [higher education department], shall define official standards of excellence in all mat- 
ters relating to the administration, course of study and quality of instruction. 


History: 1953 Comp., § 73-34-7, enacted by Laws ANNOTATIONS 
1963, ch. 108, § 7; 1999, ch. 219, § 13. 

Bicdeketod: material ot’ Thelbeackeied materia een Am, Jur, 2d, A.L.R. and C.J.S. references. — 68 Am. 
inserted by the compiler and is not part of the law. Jur. 2d Schools §§ 298 to 302. : mali is : 

Laws 2005, ch. 289, § 29 provided that all references to Failure of student to attain or maintain prescribed 
the commission on higher education be construed to be scholastic rating as ground for dropping him from roll of 
references to the higher education department. public educational institution, 86 A.L.R..484, 

The 1999 amendment, effective July 1, 1999, added 78 C.J.S. Schools and School Districts § 85 et seq. 


"The board, in conjunction with the commission on higher 
education" at the beginning of the second sentence... 


21-16-8. Purpose of act. 


It is the purpose of the Technical and Vocational Institute Act to extend state support to. public 
school vocational and technical education programs of not more than two years' duration designed 
to fit individuals for employment, provided such individuals are students enrolled in a technical 
‘ and vocational institute organized pursuant to the Technical and Vocational Institute Act. 


History: 1953 Comp., § 73-34-7.1, enacted by Laws ANNOTATIONS 
1968, ch. 59, § 1; 1974, ch. 51, § 1; 1999, ch. 219, § 14. 

The 1999 amendment, effective July 1, 1999, deleted Am. Jur. 2d, A.L.R. and C.J.S. references, — 68 Am. 
the first sentence, which set out the findings in support Jur. 2d Schools §§92t0 100. 
of the act and substituted "the Technical and Vocational Extent of legislative power with respect to attendance 
Institute Act" for "this act" near the beginning. and curriculum, 39 A.L.R. 477, 53 A.L.R. 832. 


79 C.J.S. Schools and School Districts $$ 339 to 343. 


21-16-9. Repealed. 


Repeals. — Laws 1999, ch. 219 § 21 repealed 21-16-9 effective July 1, 1999. For provisions of former section} see 
NMSA 1978, as amended by Laws 1990, ch. 25, § 4, de- the 1998 NMSA 1978 on NMOneSource.com. 
fining enrollment in technical and vocational institutions, ; 
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21-16-10 TECHNICAL AND VOCATIONAL INSTITUTE DISTRICTS 21-16-10 


21-16-10. Appropriation; distribution. 


A. The higher education department shall recommend an appropriation for each technical and 
vocational institute based upon its financial requirements in relation to its authorized program 
and its available funds from non-general fund sources; provided, the recommended appropria- 
tion shall be an amount not less than three hundred twenty-five dollars ($325) for each full- time- 
equivalent student. 

B. The higher education department shall by rule provide for ae method for Se ara 
the number of full-time-equivalent students in technical and vocational institutes. No student 
shall be included in any calculation of the number of full-time-equivalent students if the stu- 
dent is enrolled in a course, the cost of which is totally reimbursed from federal, state or private 
sources. 

C. The higher education department shall not recommend an appropriation greater than three 
hundred twenty-five dollars ($325) for each full-time-equivalent student for any technical and vo- 
cational institute that levies a tax at a rate less than two dollars ($2.00), unless a lower amount is 
required by operation of the rate limitation provisions of Section 7-37-7.1 NMSA 1978 upon a rate 
approved by the electors of at least two dollars ($2.00) on each one thousand dollars ($1,000) of 
net taxable value, as that term is defined in the Property Tax Code [Chapter 7, Articles 35 through 
38 NMSA 1978], or any technical and vocational institute that reduces a previously authorized 
tax. levy, except as required by the operation of the rate limitation provisions, of Section 7-37-7.1 
NMSA 1978. 

D. The board may establish and grant gratis saitewhied to students who are residents of New 
Mexico in an amount not to exceed the matriculation fee or tuition and fees, or both. The gratis 
scholarships are in addition to the lottery tuition scholarships authorized in Section 21-16-10.1 
NMSA 1978 [repealed] and shall be granted to the full extent of available funds before lottery 
tuition scholarships are granted.:'The number of scholarships established and: granted pursuant. 
to this subsection shall not exceed three percent of the preceding fall semester enrollment in the 
technical and vocational institute and shall not be established and granted for summer sessions. 
The president of the technical and vocational institute shall select and recommend to the board as 
recipients of scholarships students who possess good moral character and satisfactory initiative, 
scholastic standing and personality. Beginning with the fall semester of 2010, a minimum:of one- 
half of the gratis scholarships established and granted by the board each year shall be granted on 
the basis of financial need, and beginning with the fall semester of 2011, a minimum of two-thirds 
of the gratis scholarships established and granted by each board of regents each year shall be 
granted on the basis of financial need. 


History: 1953 Comp., §.73-34-7.3, enacted by Laws The 2003 amendment, effective June 20, 2003, in 
1968, ch. 59, § 3; 1974, ch. 51, § 2; 1977, ch. 246, § 50; ‘Subsection D, deleted "Except as provided i in Section 21- 
1988, ch. 64, § 4; 1988, ch. 65, § 1; 1995, ch. 224, § 24; --16-10.1 NMSA 1978" from the beginning of the former 
1999, ch. 219, § 15; 2003, ch. 390, § 3; 2007, ch. 227, § 5; ‘second sentence, inserted the present second sentence, 
2009, ch. 47, § 4. and inserted ' ‘pursuant to this subsection". following "es- 

Bracketed material. — The bracketed material was _ tablished and granted" in the third sentence. 
inserted by the compiler and is not part of the law. Sec-” The 1999 amendment, effective July 1,'1999, in Sub- 
tion 21-16-10.1 NMSA 1978 was repealed by Laws 2014, section B substituted: "rule" for ' 'regulation" in' the first 
ch, 80, § 10, effective March 12, 2014. For provisions of for-. _ ,, sentence and added the last sentence; and added Subsec- 
mer section, see the 2013 NMSA 1978 on NMOneSource tion D. ; 
.com. The 1995 amendment, effective June 16, ‘1995, de- 

The 2009 amendment, effective June 19, 2009, in Sub- leted "or if he is counted in the average daily membership 
section D, at the beginning of the last sentence, deleted of a public school district for the.same period" at the end 
"At least thirty-three and one-third percent" and added of Subsection B; added Subsection C; and made minor sty- 
"Beginning with the fall semester of 2010, a minimum of -listic changes. 


one-half"; and at the end of the last sentence, added the 


language following "financial need", ANNOTATIONS 

The 2007 amendment, effective June 15, 2007, elimi- Am. Jur. 2d, A.L.R. and C.J.S. Se rang ERG Roe, 
nated the provision that the public school district transfer Jur, 2d Schools §§ 92 to 100. 
toghistechatiedt Grid wuce dope inatiehte res Albion! At Extent of legislative power with respect ‘to attendance 
fees for.a student who is counted in the membership of and curriculum, 39:A\L:R. 477, 53 A.l:R. 832. 
the district and who receives credit for coursework at the 79 0.3.8. Schaal and School Districts §§ 339 to 343. 


institute. 
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21-16-10.1 


21-16-10.1. Repealed. 
Repeals. — Laws 2014, ch, 80, § 10 repealed 21-16-10.1 


NMSA 1978, as enacted by Laws 1996, ch. 71, § 6, relat- 
ing to legislative lottery scholarships authorized, effective 


21-16-11. Repealed. 


Repeals. — Laws 1995, ch. 224, § 29 repealed 21-16-11 
NMSA 1978, as amended by Laws 1983, ch. 265, § 46, re- 


lating to bonds authorized by the Technical and Vocational. 


21-16-11.1. Repealed. 


Repeals. — Laws 1999, ch. 219 § 21 bade 21-16- 
Tid NMSA 1978, as enacted by Laws 1998, ch. 28, § 1 and 
ch. 114, § 1, relating to refunding bonds, effective July 1, 


21-16-12. Repealed. 


Repeals. — Laws 1995, ch. 224, § 29 repealed 21-16-12 
NMSA 1978, as amended by Laws 1989, 'ch. 307,'§ 1, re- 
lating to special assessments in technical and vocational 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21-16-14 


March 12, 2014. For provisions.of former section, see the 


| 2013 NMSA 197 8 on NMOneSource.com. 


“Institute Act, effective June 16, 1995. For provisions of for- 


mer BBEHLONY see the 1994 NMSA 1978 on NMOneSource 
com, 


1999. For provisions of former section, see the 1998 NMSA 
1978 on NMOneSource.com. 


“institute districts, effective June 16, 1995. For provisions 


of former section; see the 1994 NMSA 1978 on NMOneS- 
ource.com, 


21-16-13. Sharing of facilities. 


Technical and vocational institute districts may arrange for the use or sharing of facilities with 
any school district or with the board of regents of a higher educational institution. Any agreement 
entered into for the sharing of facilities shall provide that the technical and vocational institute 
district shall bear an appropriate and ee sive of the expenses for the maintenance and 
operation of the facilities used. . 


History: 1953 Comp., § 73-34-10, enacted by Laws 
19638,.ch. 108, § 10. 


21-16-14. Addition of school districts or portions of school districts to 
existing technical and vocational institute districts. — 


A. A technical and vocational institute district may be expanded by either the procedure in 
Subsections B, C and D of this.section or the procedure in Subsections E and F of this section. 

B... The qualified voters of a school district, portion of a school district, group of school districts 
within a county containing a technical and vocational institute district or in an adjoining county, 
not. included in the technical and vocational institute district as originally formed, may petition 
the public education department to be added to the technical and vocational institute district. The 
department shall examine the petition, and if it finds that the petition is signed by a number of 
qualified voters residing within the pertinent school district or portion of a school district equal to 
ten percent of the votes cast for.governor in.such school district or portion of such:school district in 
the last preceding general election, the department shall cause a survey to be made of the petition- 
ing district or districts to determine the desirability of the proposed expansion of the technical and 
vocational institute district. 

C. In conducting the survey, the public education department, in conjaieetion with the higher 
education department, shall ascertain the attitude of the technical and vocational institute board 
and collect other information it deems necessary. If, on the basis ofthe survey, the public education 
department finds that the proposed addition of the petitioning area will promote an improved edu- 
cation service in the area, it shall approve the petition. The secretary of public education shall pro- 
ceed to issue a proclamation and call an election pursuant to the provisions of the Local Election 
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21-16-15 TECHNICAL AND VOCATIONAL INSTITUTE DISTRICTS 21-16-15 
Act [Chapter 1, Article 22 NMSA 1978] within the petitioning area and in the established techni- 
cal and vocational institute ‘district on the question of the inclusion of the petitioning area in the 
institute district. 

D. Ifa majority of the votes cast in the petitioning a: area and a majority of the votes cast: within 
the established institute district are in favor of the addition of the area, the public education 
department shall. notify the local school board of each affected school district and the technical 
and vocational institute board of the results of the election and shall declare the extension of the 
boundaries of the institute district to include the petitioning area in which the proposed addition 
referendum carried by a majority vote. 

EK, Ifa technical and vocational institute district includes less than all of a school district, 
the institute board, by resolution of a majority of the members of the board, may call an election 
within the institute district and in the portion of the school district that is not included in the in- 
stitute: district on the question of the addition of the excluded:portion of the school district to the 
established institute district. Such election shall. be conducted pursuant to the provisions of the 
Local Election Act. 

F. Ifa majority of the votes cast in the institute district and the portion of the school district 
that is outside the institute district are in favor of the addition of the excluded portion of the school 
district to the institute district, the board of the institute district shall declare the institute dis- 
trict to be expanded to include all of such school district. 

G. Each area added to an existing technical and vocational institute district shall automati- 
cally be subject to any special levy on taxable property approved for the institute district for the 


maintenance of facilities and services and for support of bond issues. 


History: 1953 Comp., § 73-34-11, enacted by Laws 
19638, ch. 108, § 11; 1999, ch. 219, § 17; 2005, ch. 47, §:1; 
2018, ch. 79, § 85. 

The 2018 amendment, effective July 1, 2018, provided 
that an election on the question of adding a school district 
to an existing technical and vocational institute district 
shall be called by the secretary of public education, and 
conducted pursuant to the provisions of the Local Elec- 
tion Act, and made technical and conforming changes; in 
Subsection C, after "survey, the", added "public educa- 
tion", after "conjunction with the", deleted "commission 
on", after "higher education", added "department", after 
"survey, the", added "public education", after "shall pro- 
ceed to", added "issue a proclamation and", and after "call 
an election", added "pursuant to the provisions of the Lo- 
cal Election Act"; in Subsection D, after "of the area, the", 
added "public education"; and in Subsection EH, deleted 
"Except where specific provision is otherwise provided by 
law", after "conducted pursuant to the provisions of the", 
deleted "School Election Law with the president of the 
institute district serving in the place of the superinten- 
dent of schools in every case; provided that:" and added 
"Local Election Act", and deleted former Paragraphs E(1) 
through E(3). 

Temporary provisions. — Laws 2018, ch. 79, § 174 
provided that references in law to the Municipal Election 
Code and to the School Election Law shall be deemed to be 
references to the Local Election Act. 

The 2005 amendment, effective June 17, 2005, pro- 
vided two procedures for expanding the boundaries of 
a technical and vocational institute district by provid- 
ing that qualified voters may petition for the addition of 


21-16-15. Dissolution of districts. 


a school district, portion of a school district or group of 
school districts to a technical and vocational institute dis- 
trict and that an election be held in petitioning area and 
the technical and vocational institute district on the addi- 
tion of the petitioning area to the technical and vocational 
institute district and by providing that if a technical and 


* vocational institute district includes less than all of a 


school district, the institute board may call an election to 
be held pursuant to the School Election Law in the techni- 
cal and vocational institute district and in the portion of 
the school district not included in the technical and voca- 
tional institute district on the addition of the area to the 
technical and vocational institute district. 

The 1999 amendment, effective July 1, 1999, inserted 
"of education" following "state board" in four places; made 
a statutory reference substitution in the second sentence 
of Subsection A and in the first sentence of Subsection B; 
in Subsection A, inserted "technical and vocational" in the 
first sentence; in Subsection B, inserted "in conjunction 
with the commission on higher education" in the first sen- 
tence and inserted "or districts" in two places; and, in Sub- 
section C, substituted "local school board of" for "boards of 
education within" near the middle. 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references.— 68 Am. 


Jur, 2d Schools §§ 29 to 43. 


Unionization, centralization or consolidation of school 
districts as affecting indebtedness and property of the in- 
dividual districts, 121 A.L.R. 826. 

78 C.J.S. Schools and School Districts § 18 et seq. 


Technical and vocational institute districts may be dissolved in the following manner: 
A. aplan for the dissolution of the technical and vocational institute district shall be submitted 


to the state board of education by a petition signed by ten percent of the qualified electors residing 
in the district. Upon approval of the plan, the state board of education shall call a special election 
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21-16-16 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-16-17 


for the purpose of referring to the voters residing in the district the question of dissolution. Plans 
for the dissolution of a technical and vocational institute district shall provide for the payment of 
all district debts and liabilities and for the equitable distribution of all Forpaineny assets to the 
school districts within the technical and vocational institute district; ‘ 

B.. if.a majority of the qualified electors voting at the special election wditneai clan the dissolu- 
tion, the board. shall proceed with the approved plan: Upon completion of the plan, the board 
shall submit a full report to the state board of jg anemn and the commission on higher pe 
[higher education department]; and i 

C. upon receipt of the final report of the boaitl the’ state board of saiiedtheiiy in essifatieie 
with the commission on higher education [higher education department], shall examine the'report 
to determine whether any outstanding‘obligations exist and whether the terms of the approved 
plan have been accomplished. If upon determination by the state board of education no obligations 
are outstanding and the provisions of the:plan have been fulfilled, the state board of education: 
shall formally declare the technical and vocational institute pdistrict dissolved. idsias 


History: 1953 Comp., § 73-34-12, enacted by Laws district" preceding "board shall" in the first:sentence and 


1963, ch. 108, § 12; 1999, ch. 219, § 18, added "and the commission on higher, education" at the 
Bracketed material. — The bracketed material was end; and, in Subsection C, inserted "in conjunction with 
inserted by the compiler and is not part of the law. the commission on higher education" near the beginning, 


Laws 2005, ch. 289, § 29 provided that all references to 


the commission on higher education be construed to be ANNOTATIONS 

references to the higher education department. Am. Jur, 2d, AL. C.J.S. ref . — 68. Am. 
The 1999 amendment, effective July 1, 1999, in Sub- Jur. 2d Saatee 88 thane TSP ERA SEA 

section B, deleted "technical and vocational institute 78 C.J.S. Schools and School Districts § 18 et seq. 


21-16-16. Alternate procedures permitted. 


In addition to the election procédures provided in Chapter 21, Article 16 NMSA 1978 for an elec- 
tion for the approval or disapproval of a tax levy of not to exceed five mills for current operations 
and retirement of bonds of a technical and vocational institute, the election procedures set out in 
the Technical and Vocational Institute Act may be used for those purposes. 


History:.1958 Comp., § 78-84-18, enacted by Laws 3 ANNOTATIONS 
1964. (1st S.S.), ch. 12, § 1; 1998, ch. 61, § 10. 
The 1998 amendnient, effective march 9,:1998, sub- Mill levy elections. — Pursuant to 21-16-16 NMSA 


stituted "Chapter 21, Article 16 NMSA 1978" for "Laws 1978, which sets up two alternative election procedures, 
1963, Chapter: 108" following "provided in"; deleted: "for the board may hold a mill levy election pursuant either to 
the creation of-a technical and vocational institute district the repealed Sections 22-6-1 through 22-6-34 NMSA 1978 


and for an election" following "an election"; substituted or the new provisions at 1-22-3 through 1-22-6 NMSA 
"the Technical and Vocational Institute! for "this", and 1978. 1988 Op. Att'y Gen. No, 88-14. i 
made a minor stylistic change. 


21-16-17. Identification of electorate. 


io 
i 


In any election relating to the approval or disapproval of a tax levy. for the current operations 
and retirement.of bonds of a technical and vocational institute, the persons qualified to vote are 
those qualified electors residing within an affected school district. 


History: 1953 Comp., § 73-34-14, enacted by Laws to amend this section and former 21-16-12 NMSA 1978 


1964 (1st S.S.), ch, 12, § 2; 1998, ch. 61, § 11. by adding the additional qualification that those voting 
The 1998 amendment, effective March 9, 1998, de- in district elections be those qualified electors who paid 

leted Subsection A, pertaining to any election held relat- property taxes therein during the preceding year. 1968 

ing to creation of a technical and vocational institute dis- Op. Att'y Gen. No. 68-105. 

trict; deleted the designation "B"; deleted “held under this Am. Jur..2d, A.L.R. and C.J.S. references. — 25 Am. 

act" following "any election" and substituted "are those" Jur, 2d Miections §§ 183, 188; 68 Am. Jur. 2d Schools § 10. 

for "shall be" following ' ‘qualified to vote". Residence or domicile of student or teacher for purpose 

of voting, 98 A.L.R,2d'488; 44 A.L.R.3d 797. 


ANN OTATIONS 29 C.J.8. Elections $$'14 to 35. 


Effect of constitutional amendment. — The. ef- 
fect of the amendment to N.M. Const., art. VIII, §,2, was 
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21-16-18 


21-16-18. Repealed 


Repeals. — Laws 1999, ch. 219 § 21 repealed 21-16-18 
NMSA 1978, as enacted by Laws 1964 (1st'S.S.), ch. 12, 
§ 3, defining "board" for 21-16-16 to 21-16-24 NMSA 1978, 


21-16-19. Repealed 


Repeals, — Laws 1998, ch. 61, § 16, repealed 21-16-19 
NMSA 1978, enacted by Laws 1964 (1st S.S.), ch. 12, § 4, 
relating to submission of questions, creation of institute, 


TECHNICAL AND VOCATIONAL INSTITUTE DISTRICTS 


21-16-24 


effective July 1, 1999. For provisions of former section, see 
the 1998 NMSA 1978 on NMOneSource.com. For present 
provisions, see 21-16-2 NMSA 1978. 


tax levy and expenses of election, effective March 9, 1998. 
For provisions of former section, see 1997 NMSA 1978 on 
NMOneSource.com. 


21-16-20. Submission at election; notice; certification. 


If a question is submitted pursuant to Section 21-16-16 NMSA 1978 at an election, the submit- 
ting board shall notify the county clerk pursuant to the Local Election Act [Chapter 1, Article 22 
NMSA 1978]. The-submitting board.shall furnish to the county clerk of each county in which an 
affected school district is situate a certificate specifying the question to be submitted. 


History: 1953 Comp., § 73-34-17, enacted by Laws 
1964 (1st S.S.), ch. 12, § 5; 2018, ch. 79, § 86. 

The 2018 amendment, effective July 1, 2018, added 
the section heading, required the governing board of the 
district to give notice to the county clerk pursuant to the 
Local Election Act regarding elections called to approve or 
disapprove a tax levy, and made technical and conform- 
ing changes; added the section heading; after "submitted", 
added "pursuant to Section 21-16-16 NMSA 1978", after, 
"board shall", deleted "publish notice thereof in the man- 
ner required for general elections, except that such notice 
need not include the names of any election officials or the 
places where such election is to be held in each precinct 
and voting division and no posting shall be required" and 
added "notify the county clerk pursuant to the Local Elec- 
tion Act", after "submitting board shall", deleted "not less 
than thirty days before the election", and after "specifying 
the question to be submitted", deleted the remainder of 


21-16-21. Repealed. 
Repeals. — Laws 2018, ch. 79, § 175 repealed 21-16-21 


NMSA 1978, as enacted by Laws 1964 (1st S.S.), ch. 12, 
§ 6, relating to submission at special election, conduct of 


21-16-22. Repealed. 
Repeals, — Laws 2018, ch. 79, § 175 repealed 21-16-22 


NMSA 1978, as enacted by Laws 1964 (1st S.S.), ch. 12, 
§ 7, relating to canvass of vote, effective July 1, 2018. For 


21-16-23. Repealed. 


‘Repeals, — Laws 1995, ch, 224, § 29 repealed 21-16-23 


NMSA 1978, as enacted by Laws 1964 (1st S.S.), ch. 12, 
§ 8, relating to tax levies, certificates of election results, 


21-16-24. Repealed. 


Repeals. — Laws 1995, ch. 224, § 29 repealed 21-16-24 
NMSA 1978, as enacted by Laws 1964 (1st $.S.) ch. 12, § 9, 
relating to maximum tax levies, effective June 16, 1995. 
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the section, which related to placement of the question on 
the ballots and voting machines and the certification of 
the election results. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 26 Am. 
Jur, 2d Elections § 383 et seq. 

Constitutionality of statutes providing for use of voting 
machines, 66 A.L.R. 855. 

_ Failure to comply with statutory provisions relating to 
the form or manner in which election returns from voting 
districts or precincts are to be made, 106 A.L.R. 398. 

Statutory provision as to'manner and time of notice of 
special election as mandatory or directory, 119.A.L.R. 661. 

What is a "public place" within requirement as to post- 
ing of election notices, 90 A.L.R.2d 1210. 

29 C.J.S. Elections §§ 71 to 73, 79, 156, 158,240: 


election, hours of voting, effective July 1, 2018. For pro- 
visions of former section, see the 2017 NMS4 1978 on 
NMOneSource.com. 


provisions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. 


distribution of proceeds, effective June 16, 1995. For pro- 
visions of former section, see the 1994 NMSA 1978 on 
NMOneSource.com. 


For | provisions of former section, see the 1994 NMSA 1978 


on nae OneSource.com. 
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21-16A-1 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-16A-3 


ARTICLE 16A 


Learning Centers 


Sec. Sec. 
21-16A-1. Short title. 21-16A-5. Learning center board; powers and duties. 
21-16A-2. Findings; purpose. 21-16A-6. Learning center tax levy authorized; election. 
21-16A-3. Definitions. 21-16A-7. Availability of school facilities. 
21-16A-4. Establishment of learning center districts; 21-16A-8, Learning centers subject to approval and pro- 
determination of need; approval; advisory visions of Learning Center Act. 
committee. 


Chapter 21, Article 16A NMSA 1978 may be cited as the "Learning Center Act”. 


History: Laws 2000, ch. 105, § 1; 2002, ch.19,§1. © “The 2002 amendment, effective May 15, 2002; substi- 
yi tuted "Chapter 21, Article 16A NMSA 1978" for "This act." 


21-16A-2. Findings; purpose. 


A. The legislature finds that there are significant populations in New Mexico whose post- 
secondary education and workforce development needs are unserved or underserved and new and 
more effective means of delivering educational services must be explored. 

B. It is the purpose of the Learning Center Act to: 

(1) provide quality educational services to residents of the state based upon need and 
without regard to place of residence by enabling communities to establish learning centers to 
make necessary and appropriate educational programs available; 

(2). avoid construction of new campuses and buildings; and 

(3) encourage the use of technology by promoting innovation, collaboration and coopera- 
tion among existing institutions, public schools, government. agencies, communities arn the pee 
vate sector through sharing of resources for educational purposes. : 


History: Laws 2000, ch. 105, § 2. IV, § 23, was effective on May 17, 2000, 90 days after ad- 
Effective dates. — Laws 2000, ch. 105 contained no journment of the legislature, 
effective date provision, but, pursuant to N.M. Const., art. 


21-16A-3. Definitions. 


As used in the Learning Center Act: 

A. "board" means a learning center district board; 

B. "commission" means the commission on higher education [higher education department]; 

C. "community college board" means the governing body of a community college district; 

D. "district" means a learning center district; 

EK. "extended learning services" means academic and vocational educational programs offered 
by an institution away from a campus of the institution without the facility of a learning center 
and as defined by commission [department] rule consistent with the Learning Center Act; 

F. "institution" means a regionally accredited public or private post-secondary educational in- 
stitution; : 

G. "local school board" means the governing body of a school district; and 

H. "taxable value of property" means the sum of the following: 

(1) the "net taxable value", as that term is defined in the Property Tax Code [Chapter 7, 
Articles 35 through 38 NMSA 1978], of property subject to taxation under the Property Tax Code; 

(2) the "assessed value" of "products" as those terms are defined in the Oil and Gas Ad 
Valorem Production Tax Act [Chapter 7, Article 32 NMSA 1978); 
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21-16A-4 LEARNING CENTERS ~ 21-16A-5 


(3) the "assessed value" of "equipment" as those terms are defined in the Oil and Gas Pro- 
duction Equipment Ad Valorem Tax Act [Chapter 7, Article 34 NMSA 1978]; and 

(4) the "taxable value” of "copper mineral property" as those terms are defined in the Cop- 
per Production Ad Valorem Tax Act Shapers 7, Article 39 NMSA 1978]. 


Biatmsi Laws 2000, ch. 105, § 3. Effective dates. — Lidde: 2000, ch: 105 contained no: 
Bracketed material. — The bracketed material was effective date provision, but, pursuant to N.M, Const., art. 

inserted by the compiler and is not part of the law. IV, § 23, was effective on May 17, 2000, 90 days after ad- 
Laws 2005, ch. 289, § 29 provided that all references to journment of the legislature. 


the commission on higher education be construed to be 
references to the ih education department. 


21-16A-4. Establishment of leanndniy weHver distress determination of 
“ need; approval; advisory committee. 


A. A learning center district may be established in a school district or community college dis- 
trict upon adoption of a resolution by the local school board or community college board calling 
for establishment of a district and a showing of need for such a district. A district may also be 
established to include more than‘ one school district and, in that case, the two or more local school 
boards shall jointly adopt a resolution and determine the need for a learning center. A district may 
also be established by a board of county commissioners upon adoption of a resolution by the board 
of county commissioners calling for establishment of a district anda showing of need for such a 
district; provided that each community college board or local school board located wholly or par- 
tially within the county shall approve of the establishment prior to the adoption of the resolution. 
The boundaries of the district shall be coterminous with the boundaries of the school district, com- 
munity college district, combined school districts or county constituting the district. No district 
shall be established without the written approval of the commission [department]. 

B. Upon a determination of need and receipt of written approval from’ the-commission [de- 
partment], the district shall be established and the local school board, community college board, 
combined local school boards or board of county commissioners authorizing the district shall serve 
as the board. The board shall act as a representative of the communities in the district for the 
purpose of assessing local educational needs and contracting with one or more institutions to offer 
educational programs or services at one or more learning centers. 

C. The board may appoint an advisory committee. consisting af business representatives and 
citizens from the area being served by a learning center to advise and assist the board in deter- 
mining the most appropriate educational and training programs and services to be offered at the 
learning center. 

D. A learning center shall not be deemed to be an institution, but the students enrolled at the 
center shall be students of the respective institutions providing educational programs and ser- 
vices. 

E. The commission [department] shall develop criteria for determining the need for a district 
and the process and procedures for establishing and operating a learning center. 


History: Laws 2000, ch. 105, § 4; 2002, ch. 19, § 2. ‘The 2002 amendment, effective Maks 15, 2002, in Sub- 

Bracketed material. — The bracketed material was section A added the third sentence beginning "A district 
inserted bythe compiler and is not part of the law, may.also be established" and in the next to last sentence 

Laws 2005, ch. 289, § 29 provided that. all references to _, added."or county"; and in Subsection B, added "or board of 
the commission on higher education be construed to be county commissioners" in the first sentence. 


references to the aoe education department. 


21-16A-5. ga. bh soosmainl a board; powers and duties. 


A. To carry out the provisions of the Learning Center Act, the board shall: 
(1) manage the operation of one or more learning centers in the district and the contracts 
with the institutions providing educational programs and services at the learning centers; 
(2) select and contract with one or more institutions to: 
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(a) offer accredited educational programs and services at the learning center that 
meet local needs or provide degrees and certificates for students:completing program require- 
ments at an institution without the retniiremant that students tolbeale or commute to existing 
campuses of the institution; 

(b) provide for transfer of credits for course work obtained by students from institu- 
tions other than the cinder apt contracting to provide an jeducatiostel program at the learning 
center; and 

(c) set tuition and fees for educational programs and services provided by the institu- 
tion at the learning center; 

(3) monitor and evaluate how well the educations anid training sede of the local commu- 
nities are being served by the learning center and the participating institutions; and 

(4), assess in an ongoing way the educational and training needs of the region to assure 
delivery and coordination of educational programs and services to the communities located within 
the district. 

B. The board may: 

(1)~. employ staff and enter into ner ur and agreements as ‘necessary to carry out its du- 
ties pursuant to the Learning Center Act; 

(2) authorize the imposition of a property tax levy for the purpose of funding the opera- 
tions of a learning center and provide for an election to submit the proposal.to'the voters of the 
district; and | 

(3) seek grants, gifts and other sources of funds for the operation of a learning septs 


History: Laws 2000, ch. 105, § 5. IV, § 28, was effective on May 17, 2000, 90 days Mee ad- 
Effective dates. — Laws 2000, ch. 105 contained no journment of the legislature. : 
effective date provision, but, pursuant to N.M. Const., art. , 


21-16A-6. Learning center tax levy authorized; election. 


A. Aboard may adopt a resolution authorizing, for learning center operational purposes, the 
imposition of a property tax upon the taxable value of property in the district. The total tax impo- 
sition that may be authorized under the Learning Center Act shall not exceed a rate of five dollars 
($5.00) on each one thousand dollars ($1,000) of taxable value of property in each district. The tax 
authorized pursuant to this section may not be imposed for a period of more than six years. 

B. The tax authorized in Subsection A of this section shall not be imposed in a district unless 
the question of authorizing the imposition of the tax is submitted to the voters of the district at an 
election held pursuant to the Local Election Act [Chapter 1, Article 22 NMSA 1978]. 

C. Aresolution adopted pursuant to Subsection A of this section shall specify: 

(1) the rate of the proposed tax; 

(2) the date of the election at which the question of imposition of the tax will be submitted 
to the voters of the district; 

(3). the period of time the tax is authorized to be imposed; and 

(4) the proposed use of the revenues from the proposed tax. 

D. The election required by this section shall be called, conducted and canvassed as. provided 
in the Local Election Act. 

EK: Ifa majority of the voters voting on the question votes for a learning center tax levy pursu- 
ant to a resolution adopted under the Learning Center Act, the tax shall be imposed. The tax rate 
shall be certified by the department of finance and administration and imposed, administered 
and collected in accordance with the provisions of the Oil and Gas Ad Valorem Production Tax Act 
[Chapter 7, Article 32 NMSA 1978], the Oil and Gas Production Equipment Ad Valorem Tax Act 
[Chapter 7, Article 34 NMSA 1978], the Copper Production Ad Valorém Tax Act [Chapter 7, Article 
39 NMSA 1978] and the Property Tax Code [Articles 35 through 38 of Chapter 7 NMSA 1978]. 

F. Ifa majority of the voters voting on the question votes against a learning center tax levy 
pursuant to a resolution adopted under the Learning Center Act, the tax shall not be imposed. The 
board shall not again adopt a resolution authorizing the imposition of a tax levy pursuant to the 
Learning Center Act for at least two years after the date of the resolution that the voters rejected. 
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G. The board may discontinue by resolution the imposition of any tax authorized pursuant 
to the Learning Center Act. The discontinuance resolution shall be mailed to the department of 


finance and administration no later than June 15 of the year in which a tax rate pursuant to that 


act is not to be certified. « 


History: Laws 2000, ch. 105, § 6; 2018, ch. 79, § 87. 

The 2018 amendment, effective July 1, 2018, pro- 
vided that elections on the question of authorizing the 
imposition of a property tax for learning center opera- 
tional purposes shall be called, conducted and canvassed 
as provided in the Local Election Act, and made techni- 
cal and conforming changes; in Subsection B, after "vot- 
ers of the district at", deleted "a regular school district" 
and added "an", and after "election", deleted "or a special 


election called for that purpose" and added “held pursuant 
to the Local Election Act"; and in Subsection D, after "as 
provided in the", deleted "School Election Law" and added 
"Local Election Act". 

Temporary provisions. — Laws 2018, ch. 79, § 174 
provided that references in law to the Municipal Election 
Code and to the School Election Law shall be deemed to be 
references to the Local Election Act. 


21-16A-7. Availability of school facilities. 


Public school facilities in a district shall be available to a learning center, if needed, but in a 
manner that will not interfere with the regular program of instruction and provided no public 
school funds shall be expended for the learning center. The learning center may arrange for the 
use of any other available facilities as needed and appropriate. 


History: Laws 2000, ch. 105, § 7. 
Effective dates. — Laws 2000, ch. 105 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective on May 17, 2000, 90 days after ad- 
journment.of the legislature. 


21-16A-8. Learning centers subject to approval and provisions of 


Learning Center Act. 


No person, institution or other entity shall undertake to operate a learning center except with 
the written approval of the commission [department] and in accordance with the provisions of the 
Learning Center Act; provided that nothing in the Learning Center Act shall prohibit the provi- 
sion of extended learning services or the provision of educational services by any organization or 
business for its own members or employees directly or by contracting with a provider of educa- 
tional programs. | 


History: Laws 2000, ch. 105, § 8. Effective dates. — Laws 2000, ch. 105 contained no 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 
Laws 2005, ch. 289, § 29 provided that all references to 


effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective on May 17, 2000, 90 days after ad- 
journment of the legislature. 


the commission on higher education be construed to be 
references to the higher education department. 


ARTICLE 17 


Area Vocational Schools 


Temporary provisions. — Laws 1999, ch. 219, § 20, effective July 1, 1999, provides that on July 1, 1999, those post- 
secondary educational institutions organized pursuant to Chapter 21, Article 17 NMSA 1978 shall be deemed organized 
pursuant to Chapter 21, Article 16 NMSA 1978; provides that all personnel, money, appropriations, records, equipment 
and other property acquired by the post-secondary educational institutions organized pursuant to Chapter 21, Article 
17 NMSA 1978 prior to July 1, 1999, shall be deemed transferred to the respective technical and vocational institution 
deemed to be organized pursuant to Chapter 21, Article 16 NMSA 1978 on July 1, 1999, and held by that technical and 
vocational institute until the institute is dissolved pursuant to the procedures of the Technical and Vocational Institute Act; 
provides that all taxes levied to pay for any principal and interest on bonds of the area vocational schools in addition to 
taxes levied for operating, maintaining and providing facilities for area vocational schools shall continue in effect until the 
levy is disapproved pursuant to the procedures set out in the Technical and Vocational Institute Act; provides for the bind- 
ing nature of all existing contracts and agreements as to the area vocational schools; and provides that all references in law 
to area vocational schools organized pursuant to Chapter 21, Article 17 NMSA 1978 existing before July 1, 1999, shall be 
construed to be references to technical and vocational institutes organized pursuant to Chapter 21, Article 16 NMSA 1978 
after July 1, 1999. 
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21- 17-1 to 21-17-17. Repealed. | 
Repeals, — Laws 1999, ch, 919 § 21 repealed 21-17-1to § 18, Laws 1985, ib 238, § 42, and Laws 1988, ch, 65, $5, 


21-17-7, 21-17-9, 21-17-11, 21-17-12, and 21-17-14 to°21-" relating to tax levies for revenue to establish and oper- 
17-17 NMSA 1978, relating to area vocational schools, ef- ate area vocational schools, effective June 16, 1995. For 
fective July 1, 1999, For provisions of former sections, see provisions of former sections, see the 1998 NMSA 1978 on 


the 1998 NMSA 1978 on NMOneSource.com, NMOneSource.com. 
Laws 1995, ch. 224, § 29 repealed 21-17-8, 21-17-10, and 4 
21-17-13 NMSA 1978, as amended by Laws 1986, ch. 32, 


ARTICLE 18 


Vocational Capital Improvements’ 


21-18-1 to 21-18-3. Repealed. 


Repeals. — Laws 1978, ch. 150, § 1, repealed 73-43-1 
to 78-43-8, 1953 Comp. (21-18-1 to 21-18-3. NMSA 1978), 
relating to the Vocational Capital Improvements Act. 


ARTICLE 19 


Development Training ° 


Sec. Sec, 

21-19-1 to 21-19-6._ Repealed. 21-19-10, Community development, assistance, 

21-19-7, Development training. 21-19-11. Funds created. ; 

21-19-7.1. Development training for film and multimedia 21-19-12, ‘Temporary provision; appropriation of fund 
production companies. balances. 


21-19-8.. Repealed. > 21-19-13, Distributions of development training funds. 
21-19-9, Repealed. ' 


21-19-1 to. 21-19-6. Repealed. 


Repeals. — Laws 1983, ch. 299, § 7, repealed 21-19-1 training, effective June 17, 1983. For present provisions, 
through 21-19-6 NMSA 1978, relating to development see 21-19-7 through 21-19-11 NMSA 1978, 


21-19-7. Development training. 


A. The economic development department shall establish a development training program 
that provides quick-response classroom training, in-plant training and skill-enhancement training 
to furnish qualified workforce resources for new or expanding industries, nonretail service sector 
businesses and film and multimedia production companies in New Mexico that have business or 
production procedures that require skills unique to those industries. Training shall be custom 
designed for, and based on the special requirements of, each company or preemployment training 
program for the film and multimedia industry. The program shall be operated on a statewide basis 
and shall be designed to assist any area in becoming more competitive economically. 

B.. There is created the "industrial training board" composed of: 

(1) the director of the economic development division of the economic development depart- 
ment; 

(2) the director of the instructional support and vocational education division of the public 
education department; | 

(3) the director of the governor's office of workforce training and development; 

(4) the executive director of the commission on higher education; 

(5) an employee of the workforce solutions department; 

(6) one member from organized labor appointed by the governor; and — olde 

(7) one public member from the business community appointed by the governor. 
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C, -The industrial training board shall establish policies and promulgate rules for the admin- 
istration of appropriated funds and shall;provide review and oversight to ensure that funds ex- 
pended from the development training fund will generate business activity and give measurable 
growth to the economic base of New Mexico within the legal limits while preserving the ecological 
state of New Mexico and its people. In expending money from the fund, except that for film and 
multimedia production companies.and preemployment training programs for that industry, the 
board shall employ a preference for training or instructional services for trainees who meet the 
criterion in Subparagraph (a) of Paragraph (3) of Subsection F of this section over training or 
instructional services for trainees who meet the criterion in Subparagraph (b) of that paragraph. 

*D. Subject to the approval of the industrial training peep the:economic development division 

of the economic development department shall: . / 

(1) .administer all funds dilleca tock or peererenian ee for industrial pipe et: training 
purposes; 18 ) 

(2) provide designated one services; 

(3) -regulate, control and abandon any training program established’ under the provisions 
of this section; 

(4) assist companies requesting training in the development of a training proposal to meet 
the companies' workforce needs; 

(5) contract for the implementation of all training programs; 

(6). provide for training by educational institutions or by a company: through in-plant 
training, at that company's request; and 

(7) evaluate training efforts on a basis of performance standards set forth by the indus- 
trial training board. 

E. The instructional support and vocational education division of the public education depart- 
ment shall provide technical assistance to the economic development department concerning the 
development of agreements, the determination of the most appropriate instructional training to be 
provided and the review of training program implementation. 

F. Except as provided in Section 21-19-7.1 NMSA 1978 for film and multimedia production 
companies and preemployment training programs for that industry, the state shall contract with 
a company or an educational institution to provide training or instructional services in accordance 
with the approved training proposal and within the following limitations: 

(1) payment shall not be made for training in excess of one thousand forty hours of train- 
ing per trainee for the total duration of training; 
(2) trainees shall be guaranteed full-time employment with the contracted company upon 
successful completion of the training; ) 
(3) trainees shall be of legal status for employment and: 
(a) have resided within the state for at least one year at any time before the start of 
the training program; or 
(b) « have resided within the state for at least’ one day at any time before thé start of 
the training program if the salary of the job guaranteed to the trainee upon successful comple- 
tion of the training is at least: 1) sixty thousand dollars ($60,000) for a job performed in, based 
in or within ten miles of the external boundaries of a municipality with a population, according 
to the most recent federal decennial census, of sixty thousand or more or a job performed in or 
based in an H class county; or 2) forty thousand dollars ($40,000) for a job performed in or based 
in a municipality with a population, according to the most recent federal decennial census, of less 
than sixty thousand or for a job performed in or based in the unincorporated area, not within ten 
miles of the external boundaries of a municipality with a population of sixty thousand or more, of 
a county other than an H class county; 
(4) payment for institutional classroom training shall be made pursuant to any accepted 
training contract for a qualified training program; 
(5) payment shall not be made pursuant to any accepted training contract for rental of 
facilities unless facilities are not available on site or at the educational institution, 
- (6) trainees shall be eligible under the federal Fair Labor Standards Act of 1938, as 
amended, and shall not have terminated a public school program within the past three months 
except by graduation; 
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(7) persons employed to provide the instructional services shall be exempt from the mini- 
mum requirements established in the state plan for other state vocational programs; 

(8). payment shall not be made for training programs or production of Indian jewelry or 
imitation Indian jewelry unless a majority of those set x in the training program or ee 
are of Indian descent; and 

(9) if a company hires twenty or more soa payment shall not be made for training 
in a municipality with a population, according to the most recent decennial census, of more: than 
forty thousand or in a class A county, unless the company: 

(a) offers its employees and their dependents health insurance coverage that is in 
compliance with the New Mexico Insurance Code [59A-1-1 NMSA 1978]; and lie 

(b) contributes at least fifty percent of the premium for the health insurance plan for 
those employees who choose to enroll in it; provided that the fifty percent employer contribution 
shall not be a requirement for the dependent coverage that is offered. 


History: Laws 1988, ch, 299, § 1; 1989, ch, 354, § 2; than forty thousand", and after "or", added "in", and in 
1991, ch. 21, § 34; 1998, ch. 135, § 1; 1997, ch. 71, § 1; Subparagraph F(9)(b), after "contributes", deleted "not 
1999, ch. 155, § 1; 20038, ch. 352, § 1; 2003, ch. 353, § 1; less than" and added "at least", after "health insurance", 
2008, ch. 360, 8 3s 2005, ch. 102, § 1; 2017, ch. 40, § 1; added "plan", and after "choose to enroll", added "in it". 


2021, ch. 96, § 1. The 2005 amendment, effective April 4, 2005, added 
Cross references. — For Workforce Training Act, see in, Subsection A requirement that the economic develop- 
21-13A-1 NMSA 1978 et seq. _ ment department establish programs for class room train- 
For the federal Fair Labor Standards Act, see29U.S.C.S. - ing and skill enhancement training to furnish qualified 
§ 201 et seq. manpower resources for film and multimedia production 
The 2021 amendment, effective June 18, 2021, al- companies and added the provision that. training shall be 
lowed for the reduction of the residency requirement costumed designed for pre-employment training programs 
for the workforce development training program of the for the film and multimedia industry; modified Subsection 
economic development department when the training B by removing the director of the job training division of 
provided is for high-wage jobs in certain locations of the the labor department as a member of the board and sub- 
state; in Subsection C, after "New Mexico and its people", stituting the director of the governor's office of workforce 
deleted "For fiscal years 2018 through 2022"; and in Sub- training and development and adding an employee of the 
section F, Subparagraph F(3)(b), deleted "for fiscal years department of labor as a member of the board; provided 
2018 through 2022". in Subsection F that except as provided in Section 21- 
The 2017 amendment, effective June 16, 2017, tempo- 19-7.1 NMSA 1978 for film and multimedia production 
rarily allowed for the reduction of the residency require- ©‘ companies and pre-employment training programs for 
ment for the workforce development training program of that industry, the state shall contract for the provision of 
the economic development department when the training , training and instructional services and that training ap- 
provided is for high-wage jobs in certain locations of the plicants shall have resided in the state for a minimum of 
state, provided a preference for training or‘ instructional one year at any time prior to commencement of the train- 
services for trainees who have resided within the state for ing program; and deleted the exception in Subsection F(2) 
at least one year in the expenditure of money from the for waiver of residency requirement prior to July 1, 2004. 
development training fund, and revised the composition Compiler's notes. — Laws 2005, ch. 102 is contingent 
of the industrial training board; in Subsection A, after upon an "appropriation for development training in the 
"furnish qualified", deleted "manpower" and added "work- General Appropriations Act of 2005". The General Ap- 
force"; in Subsection B, Paragraph B(2), after "director propriations Act of 2005 does not provide for an appro- 
of the", added "instructional support and",-in Paragraph priation for development training, but rather authorizes 
B(5), after "employee of the", added "workforce solutions", use of cash balances in the "development training fund". 
and after "department", deleted "of labor"; in Subsection The actual appropriation of funds from the "development 
C, after "oversight to", deleted "assure" and added "en- training fund" is provided by 21-19-11 NMSA 1978 and 
sure", after "legal limits", added "while", and added the not the General Appropriations Act of 2005. Section 21-19- 
second sentence; in Subsection D, Paragraph D(4), after 11 NMSA 1978 provides that "Money appropriated tothe 
"companies, deleted. "manpower" and added "workforce"; ._ fund or accruing to it through gifts, grants, repayments or 
in Subsection E, after "The", added "instructional support bequests shall not be transferred to any other fund or be 
and"; in Subsection F, Paragraph F(2), deleted "train- encumbered or disbursed in any manner except as pro- 
ing applicants" and added "trainees shall be guaranteed vided in Section 21-19-7 NMSA 1978." Laws 2005, ch. 33, 
full-time employment with the contracted company upon Subsection D of § 4 of the General Appropriations Act of 
successful completion of the training", added new para- 2005 provides as follows: "Notwithstanding Section 21- 
graph designation "(3)" and redesignated former Para- © 19-7 NMSA 1978 and Section 21-9-7.1 NMSA 1978, the 
graphs F(3) through F(5) as Paragraphs F(4) through economic development department may use up to five 
F(6), respectively, in Paragraph F(38), added "trainees", percent of the cash balances in the development training 
after "shall", deleted "have resided within the state for a fund as of December 31, 2004 for skill-enhancement train- 
minimum of one year at any time prior to the commence- ing and pre-employment training programs for the film 
ment of the training program and", and after "employ- and multimedia industry." This is not actually an appro- 
ment", added "and", and added new Subparagraphs F(3) priation by an authorization to use funds appropriated by 
(a) and F(3)(b), in Paragraph F(6), deleted "all applicants" Section 21-19-11 NMSA 1978. The prohibition against us- 
and added "trainees", deleted former Paragraph F(6), in ing funds for another purpose is found in 21-19-11 NMSA 
Paragraph F(9), after "municipality", deleted "having" and 1978 and not 21-19-7 or 21-9-7 NMSA 1978. 
added "with", after "population", deleted "of more than ~The 2003 amendment, effective January 1, 2004; in 
forty thousand", after "decennial census", added "of more Subsection A, deleted "the particular company" and "shall 
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be" following "designed for" in the second sentence; and "economic development division of the economic develop- 

added Paragraph F(9). ment department" for "vocational education division of 
The 1999 amendment, effective June 18, 1999, added the the state department of public education" in Subsection D; 

proviso at the end of the introductory language in Paragraph added Subsection E and redesignated former Subsection 

F(2) and added Subparagraphs F(2)(a) through F(2)(d). E as F; and substituted "of legal status for employment" 
The 1997 amendment, effective April 8, 1997, made for "citizens of the United States" in Paragraph F(1). 


a minor stylistic change in Subsection B; substituted 


21- 19-7.1. Development training for film and Bralitatodia production i 
companies. | 


A. After consulting with the New Mexico file’ division of the economic devas pilant depart- 
ment, the industrial training board shall promulgate rules for ehh ay caper for film and 
multimedia production companies. The rules shall provide: 

(1) ' for preapproval by the New Mexico film division’ of eats who: ° 
(a) are New Mexico residents; a 
(b) have participated in on-the-job training or attended a tits course sponsored in 
part by an accredited educational institution in New Mexico or by the New Mexico film division; and 
(c), have been certified as film and multimedia trainees by the New.Mexico film divi- 
sion; a | . f q “m1 
(2) for submission to the New Mexico film division of the economic development depart- 
ment by a film or multimedia production company, after completing production in New Mexico, of 
employment, salary and related information concerning those personnel who have been: 
(a) approved by the New Mexico film division pursuant to Subsection A of this sec- 
tion; and 
(b) employed by the production company in’ a film or multimedia production in New 
Mexico; Lf | 
(83) after approval by the New Mexico film division, for reimbursement from the develop- 
ment training fund to the production company of fifty percent of the salaries paid to the personnel 
for whom information is submitted pursuant to Paragraph (2) of this subsection; and 
(4) that the'reimbursement shall be made by the hia Mexico film division without further 
action or approval of the industrial training board. 

B. The New Mexico film division of the economic aeteioguiaist department shall establish a 
film and multimedia preemployment training program to furnish qualified manpower resources 
for the film and multimedia industry. The New Mexico film division shall adopt ne Pa at 
ing oo preemployment i peta program. : 


History: Laws 2008, ch. 358, § 2; 2005, ch. 102,§ 2. °° _not'the General Appropriations Act of 2005. Section 21-19- 


The 2005 amendment, effective April 4, 2005, pro- 11 NMSA 1978 provides that,"Money appropriated to the 
vided.in Subsection A(1)(b) that the rules shall provide fund or accruing to it through gifts, grants, repayments or 
for pre-approval of personnel who have participated in bequests shall not be transferred to any other fund or be 
on-the-job training; deleted the labor department as a encumbered or disbursed’ in any mannér except as pro- 
sponsor of training courses in Subsection A(1)(b); changed, vided in Section 21-19-7 NMSA)1978;'' Laws 2005, ch. 33, 

“economic, development. division" to "New Mexico film Subsection D of § 4 of the General Appropriations Act of 
division" in Subsection A(2), (3) and (4); and added Sub- 2005 provides as follows: "Notwithstanding Section 21- 
section B which provides for a film and multimedia pre- 19-7 NMSA 1978 and Section 21-9-7.1 NMSA 1978, the 
employment training program. economic development department may use up to five 

Compiler's notes. — Laws 2005, ch. 102, is contingent percent of the cash balances inthe development, training 
upon an "appropriation for development training in the fund as of December 31, 2004 for skill-enhancement train-, 
General Appropriations Act of 2005"..The General Ap- ing and pre-employment training programs for the film 
propriations Act of 2005 does not provide for an appro- and multimedia industry." This is not actually an appro- 
priation for development training, but rather authorizes priation by an authorization to use funds appropriated by 
use of cash balances in the:"development training fund", Section 21-19-11 NMSA 1978. The prohibition against us- 
The actual appropriation of funds‘from the "development ing funds for another purpose is found in 21-19-11 NMSA 
training fund" is provided:by 21-19-11/.NMSA 1978 and 1978 and not 21-19-7 or 21-9-7 NMSA 1978, 


21-19-8. Repealed. | | 
Repeals. — Laws 1991, ch, 21, § 46 repealed 21-19-8 1991. For provisions of former section, see the 1990 NMSA 

NMSA 1978, as enacted by Laws 1983, ch. 299, § 2, re- 1978 on NMOneSource.com. 

lating to technical innovation centers, effective March 27, 
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21-19-9. Repealed. 


Repeals. — Laws 1991, ch:21, § 46 repealed 21-19-9 1991. For provisions Sof former section, see thé 1990 NMSA 
NMSA 1978, as enacted by Laws 1983, ch. 299, § 3, re- 1978 on Shi ened bs com. 
lating to technical excellence centers, effective March 27, 


21-19-10. Community development erat ta 


The economic development department shall provide assistance to estes Al shiva of the 
state so that they can construct or implement projects necessary to provide services that will 
encourage the location of industry in the political subdivisions. The department shall, for this 
purpose, make low-interest loans to political:subdivisions of the state with the approval of the. 
economic development and tourism commission and after coordination with the local government 
division of the department of finance and administration pursuant to the New Mexico Community 
Assistance Act [11-6-1 NMSA 1978]. 


History: Laws 1988, ch. 299, § 4; 1984, ch. 5, § 11; F ANNOTATIONS 
1991, ch. 21, § 35. fer 
The 1991 amendment, effective March 27, 1991, de- Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 


Jur. 2d Municipal Corporations §§ 588, 589. 


leted " tourism" ding "d tment" in the first 
Sets And outa, Breeding, GepaEMeniidg Ane 29 64 C.J.S. Municipal Corporations § 1842. 


sentence and substituted "commission" for "board" in the 
second sentence, 


21-19-11. Funds created. 


A. There is created in the state treasury the "development training fund". Money appropriated 
to the fund or accruing to it through gifts, grants, repayments or bequests shall not be transferred 
to any other fund or be encumbered or disbursed in any manner except as provided in Section 21- 
19-7 NMSA 1978. Money in the fund shall not revert at the end of any fiscal year. Money in the 
fund is appropriated to the economic development department. Money in the.fund shall be ex- 
pended upon warrant drawn by the secretary of finance and administration pursuant to vouchers 
signed by the secretary of economic development or his authorized representative to carry out the 
purposes specified in Section 21-19-7 NMSA 1978. 

B.. There is created in the state treasury the "development fund", Money appropriated to the 
fund or accruing to it through gifts, grants, repayments or bequests shall not be transferred to 
any other fund or be encumbered or disbursed in any manner except as provided in this.subsec- 
tion. Money in the fund shall not revert at the end of any fiscal year. Money in the fund shall be 
administered by the economic development .department or its successor for the purpose of making 
low-interest loans to political subdivisions of the state so that they can construct or implement 
projects necessary to provide services that will encourage the location of industry in the political 
subdivisions. The economic development department shall coordinate these loans with the local 
government division of the department of finance and administration pursuant to the New Mexico 
Community Assistance Act [11-6-1 NMSA 1978]. Money in the fund shall be saa: as provided 
in Section 21-19-10 NMSA 1978. 


History: Laws 1983, ch, 299, § 5; 1984, ch. 5, § 12; ANNOTATIONS 
mar, iy ‘ban eta og $12; aiaaie aa agi Am. Jur. 2d, A.L.R. and C.S.S. references, — 15A 

The 1997 amendment, effective April 8, 1997, added Am. Jur, 2d Colleges and Universities §§ 7, 8; 56 Am. dur. 
the third sentence and rewrote the last sentende 4’ SEbs 2d Municipal Corporations §§ 588, 589; 63A Am. Jur. 2d 
section A. Public Funds §§ 46, 64, 68; 64 Am. Jur. 2d Public Works. 

The 1991 amendment, effective March 27, 1991, de- and Contracts § 94; 68 Am. Jur, 2d Schools §§ 92 to 100. 
leted former Subsections B and O, pertaining to creation, ‘14A CJ.S, Colleges and Universities §§ 4, 7, 29; 64 
administration and purpose of "technological innovation C.J.S. Municipal Corporations § 1842; 79 C.J.S. Schools 
center fund" and the "technical excellence center fund"; and School Districts § 485; 81A C.J.S. States 8§ 2038, 207, 
redesignated former Subsection D as present Subsection 208, 223 to 229. f 


B; and deleted "and tourism" following "development" in 
two places in Subsection B. 
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21-19-12 DEVELOPMENT TRAINING 21-19-13 


21-19-12. Temporary provision; appropriation of fund balances. 


The economic development department may expend money in the development training fund in 
the 1997 and subsequent fiscal years that was appropriated in prior fiscal years to carry out the 
purposes of Section 21-9-7 [21-19-7] NMSA 1978. 


History: Laws 1997, ch. 71, § 3. Emergency clauses. — Laws 1997, ch. 71, § 5 con- 
Bracketed material. — The bracketed material was tained an emergency clause and was inn April 8, 
inserted by the compiler and is not part of the law. 1997. 


The reference to Section 21-9-7 NMSA 1978 appears: to 
be a reference to 21-19-7 NMSA 1978, as there is no 21- 
9-7 NMSA 1978. 


21-19-13. Distributions of development training funds. 


A. Of appropriations made in any fiscal year for development training, up to two-thirds shall 
be expended in urban communities in the state. At least one-third of the appropriations made in 
any fiscal year for development training shall be expended in nonurban communities. 

B. Of money available in the development training fund, the economic development depart- 
ment may use in any fiscal year: . 

(1) up to fifty thousand dollars ($50,000) to generally administer the development training 
program; and 

(2) in addition to the general administration funding allowed in Paragraph (1) of this sub- 
section, up to fifty thousand. dollars ($50,000) to administer the provisions of Section 21-19-7.1 
NMSA 1978. 

C. Up to two million dollars ($2,000,000) of development training funds may be used to reim- 
burse film and multimedia production companies and to provide preemployment yyy for nit 
industry pursuant to the provisions of Section 21-19-7.1 NMSA 1978. 

D. Up to one million dollars ($1,000,000) disbursed annually from the development Gedinth 
program may be dedicated to development training in green industries. 

EK. As used in this section: 

(1) ."green industries" means industries that contribute directly to preserving or enhanc- 
ing environmental quality by reducing waste and pollution or by producing sustainable products 
using sustainable processes and materials. Green industries provide opportunities for advance- 
ment along a career track of increasing skills and wages. Green industries include: . 

(a) energy system retrofits to increase energy efficiency and conservation; 

(b) »production and distribution of biofuels and ‘vehicle retrofits for biofuels; 
, (c) building design and construction that meet the equivalent of best available tech- 
nology in energy and environmental design standards; . 

(d) organic and community food production; 

(e) manufacture of products from non-toxic, environmentally certified or recycled ma- 
terials; 

(f) manufacture and production of sustainable technologies, including solar panels, 
wind turbines and fuel cells; 

(g) solar technology installation and maintenance; 

(h) recycling, green composting and large- scale reuse of construction and demolition 
materials and debris; and 

(i) water system retrofits to increase water efficiency and conservation: 

(2) “nonurban community" means a municipality that is not an urban community or is the 
unincorporated area of a county; and 

(3) "urban community" means a municipality with a population of forty thousand or more 
according to the most recent federal decennial census. 


History: Laws 2005, ch. 102, § 3; 2009, ch. 282, § 1. The 2009 amendment, effective June 19, 2009, added 
Subsection D, and Paragraph (1) of Subsection E. 
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21-19A-1 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21-19A-3 


tARTICLEA19A:: vor ytetogee! Or! 


Apprenticeship Assistance 


Sec. 

21-19A-1. Short title. 

21-19A-2. Purpose. 

21-19A-3. Definitions, 

21-19A-4, Apprenticeship committee; duties. 

21-19A-5. Criteria for apprenticeship programs, 
21-19A-6. Rules and regulations. 

21-19A-7. Apprenticeship and training advisory committee, 


21-19A-1. Short title. 


Sec. 

21-19A-8. Duties of advisory committee. 

21-19A-9. Notice of available funds. 

21-19A-10, Distribution of funds. 

21-19A-11, Audit procedures. . ry 
21-19A-12. Budget; disbursement and appropriation: 
21-19A-13. Status of recommendations. 


Chapter 21, Article 19A NMSA 1978 may be cited as the "Apprenticeship Assistance efi 


i! 


History: Laws 1992, ch, 98, § 1; 2014, ch. 51, §1, 

Cross.references. — For Workforce Training Act, see 
21-13A-1 NMSA 1978 et seq. 

For New Mexico Youth Conservation Corps Act, see 9- 
5B-1 NMSA 1978 et seq. 

For public works apprenticeship and training, see 13- 
4D-1 NMSA 1978 et seq. 

For apprenticeship council, see 50-7-8 NMSA 1978. 

The 2014 amendment, effective July 1, 2014, added 
the NMSA chapter and article for the Apprenticeship As- 
sistance Act; and at the beginning of the sentence, deleted 
"This act" and added "Chapter 21, Article 19A NMSA 1978". 

Temporary provisions. — Laws 2014, ch, 51, § 10 pro- 
vided that on July 1, 2014: 


21-19A-2. Purpose. 


A, all functions, aN money, files, Reale 
and other property for or used in the administration or 
oversight of provisions of the Apprenticeship Assistance 
Act are transferred from the instructional support and vo- 


cational education division of the public education depart- - 


ment to the workforce solutions department; and, 

B. all contractual obligations directly related to the 
administration or oversight of the provisions of the Ap- 
prenticeship Assistance Act and entered into ‘by the in- 
structional support and vocational education division 
of the public education department for that purpose are 
transferred to the workforce solutions department. 


. 


The purpose of the Apprenticeship Assistance Act.is to assist: apprenticeship programs that will 
develop skilled craftsmen in occupations recognized by the office of apprenticeship and the state 
apprenticeship agency: to accommodate the ‘social and economic needs of the adult citizens of New 
Mexico and to enhance the economic development of the’state. 


History: Laws 1992, ch. 98, § 2; 2014, ch. 51, § 2. 

The 2014 amendment, effective July 1, 2014, changed 
the names of federal and state agencies involved in the 
administration of the Apprenticeship Assistance Act; and 


21-19A-3. Definitions. 


after "recognized by the", deleted "bureau" and added "of- 
fice of apprenticeship", and after "office of apprenticeship 
and the", deleted "council" and added "state appre 
ship agency". 


As used in the Apprenticeship Assistance Act: 

A. "advisory committee" means the apprenticeship and training advisory committee to the di- 
vision; 

B. "apprentice" means a person at least sixteen years of age who is approved by the council 
and is covered by a written agreement with an employer or with an association of employers 
or employees acting as agent for an employer, which written agreement provides for reasonably 
continuous employment of the person for not less than two thousand hours in the given trade in 
which that person is apprenticed in an approved schedule of work experience and for at least one 
hundred forty-four hours per year of related and supplemental instruction; . 

C. "apprenticeship committee" means the sponsoring committee of each apprenticeable craft 
that is responsible for that particular apprenticeship program; 

D. "“apprenticeship-related instruction" means skills taught off the job that are required by the 
particular apprenticeable craft and that the apprentice needs to complete the apprenticeship as 
required by the state apprenticeship agency and the office of apprenticeship; 
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21-19A-4 


APPRENTICESHIP ASSISTANCE 


21-19A-5 


__E... "department" means the workforce solutions department; 

F. "division" means the labor relations division of the department; 

G. "office of apprenticeship" means the office of apprenticeship of the eiigiloygasnt aad training 
administration of the United States department of labor; 

H. "related instruction" means organized, off-the-job instruction in theoretical or technical 
subjects required for the completion of an apprenticeship for a particular apprenticeable trade; 

I. "state apprenticeship agency" means the state apprenticeship agency within the depart- 


ment; and 


J. "supplementary thebbhetion" means new or upgrading skill training for those already em- 


ployed as journeymen craftsmen. 


History: Laws 1992, ch. 93, § 3; 2014, ch. 51, § 8. 

The 2014 amendment, effective July 1, 2014, added 
definitions to move the administration of the Apprentice- 
ship Assistance Act to the workforce solutions depart- 
ment; in Subsection B, after "for an employer, which", 
deleted "apprentice" and added "written", after "continu- 
ous employment", added “of the person "for", after "two 
thousand hours", deleted "required for any" and added "in 
the", after "in the given trade", deleted "for" and added 
"in which", after "in which that person", deleted "for his 
participation" and added "is apprenticed", after "sched- 
ule of work experience") deleted "through employment", 


and after "per year of related", added "and"; in Subsec- 
tion D, after "required by the", deleted "council" and added 
"state apprenticeship agency" and after "agency and the", 
deleted "bureau" and added "office of apprenticeship"; 
deleted formér Subsection E which defined "bureau"; de- 
leted former Subsection F which defined "council"; added 
Subsection E; in Subsection F, after "means the", deleted 
"vocational education" and added "labor relations", after 
"division of the", deleted "state", and after "department", 
deleted "of public education"; added Subsections G and 
I; and in Subsection J, after ' ‘supplementary’, added "in- 
struction", 


21-19A-4. Apprenticeship committee; duties. 


The apprenticeship committee for each apprenticeship training program shall: 
A. establish standards and goals for related instruction for apprentices in the program and 


supplementary instruction for journeymen; 


B. establish rules governing on-the-job training and other instruction for apprentices in the 


program; 


C. plan and organize instructional materials designed to provide technical and theoretical 
knowledge and basic skills required by apprentices in the program; 


_D._ select.qualified instructors for the program; 


E. monitor and evaluate the performance and progress of each apprentice in the program and 


the program as a whole; 


F. interview applicants and select those who meet the criteria developed by the apprenticeship 


committee; 


G. provide for the keeping and reporting of apprentice, program and fiscal data as required by 


the United States department of education; and 


H. perform any other duties that promote the goals of individual apprentices and of the pro- 


gram as a whole. 


History: Laws 1992, ch. 93, § 4; 2014, ch. 51, § 4. 
The 2014 amendment, effective July 1, 2014, cor- 
rected: the reference to apprentice; and in: Subsection G, 


after "reporting of", deleted "student" and added "appren- 
tice". 


21-19A-5, Criteria for ioc cik ke ai programs. 


A. An apprenticeship proprara, shall be registered by the state apprenticeship agency or the 
office of apprenticeship. ve 

’B. An apprenticeship program shall be under the direction of an apprenticeship committee and 
structured according to Title 29, Part 29 of the Code of Federal Regulations: Committee members 
are appointed by one or more employers of apprentices, one or more employee representatives of 
an apprenticeable trade or a combination of the above. If an apprenticeship committee is composed 
of representatives of one or more employers and one or more employee representatives, the num- 
ber of committee members designated by the employers shall be equal to the number of committee 
members designated by the employee representatives. 
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21-19A-6 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-19A-7 
C. Each apprentice participating in a program shall have signed a written apprenticeship © 
agreement with the apprenticeship committee stating the standards and conditions of employ- 


ment and training, which standards shall conform substantially with the standards of apprentice- 


ship as registered by the state apprenticeship agency or the office of apprenticeship. 


History: Laws 1992, ch. 93, § 5; 2014, ch. 51, § 5. 

The 2014 amendment, effective July 1, 2014, changed 
the names of governmental entities to move the admin- 
istration of the Apprenticeship Assistance Act to the 
workforce solutions department; in Subsection A, after 
"registered by the", deleted "council" and added "state ap- 
prenticeship agency", and after "agency or the", deleted 


"bureau" and added "office of apprenticeship"; in Sub- 
section B, after "according to", deleted "CFR 29.29" and 
added "Title 29, Part 29 of the Code of Federal Regula- 
tions"; and in Subsection C, after "registered by the", de- 
leted "council" and added "state apprenticeship agency" 
and after "apprenticeship agency or", deleted ‘bureau" and 
added "the office of apprenticeship". 


21-19A-6. Rules and regulations. 


The division shall make such rules and regulations as are necessary to carry out the provisions 
of the Apprenticeship Assistance Act. 


History: Laws 1992, ch. 93, § 6. 


21-19A-7. Apprenticeship and training advisory committee. 


A. The division shall appoint an apprenticeship and training advisory committee composed of 

nine voting members who shall be New Mexico residents. The members shall be as follows: 

(1) two persons representing employers of members of apprenticeable trades; 

(2) two persons representing organized labor for members of apprenticeable trades; 

(3) two persons employed as full-time training directors or program administrators of ap- 
prenticeship committees; 

(4) two persons employed by New Mexico educational entities who teach or immediately 
supervise preparatory instruction, supplementary instruction or related instruction courses; and 

(5) the state apprenticeship director of the department, who shall serve as chair. 

B. Members of the advisory committee shall serve terms of four years, except that the division 
shall designate one member from each of the groups referred to in Paragraphs (1) through (4) of 
Subsection A of this section to serve an initial term of two years. Thereafter, all members shall 
serve four-year terms. 

C. Vacancies shall be filled for the unexpired portion of a term vacated. 

D. Nonvoting members of the advisory committee shall include the following: 

(1) two persons designated by and representing the New Mexico college and university 
system of vocational education; 

(2) one person designated by and representing the office of apprenticeship; and 

(3) one person representing the general public who is familiar with the goals and needs of 
technical-vocational education in New Mexico and who is not otherwise eligible for service on the 
advisory committee, 

E. The member of the advisory committee representing the ichaatel public shall be pee 
by the division for a term of four years. All other nonvoting members of the advisory committee 
shall serve at the pleasure of the agency or institution each respective member represents. 

F. The advisory committee shall meet on an annual basis or at the call of the chair. 

G. The members of the advisory committee shall be subject to such laws and practices as are 
applicable to the service and compensation of employees of the state, Members of the. advisory 
committee not otherwise compensated by public funds shall be reimbursed for their official duties 
in accordance with the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] for atten- 
dance at not in excess of twelve meetings per year. 


History: Laws 1992, ch. 93, § 7; 2014, ab 51,8 6. 
The 2014 amendment, effective July 1, 2014, changed 
the membership of the apprenticeship and training 


advigory LEAS in Subsection A, in the iniradecinee 
paragraph, in the first sentence, after ' ‘composed of", de- 
leted "ten" and added "nine"; in Subsection A, Paragraph 
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21-19A-8 


(5), after "the", added "state apprenticeship", after "di- 
rector of the", deleted ' council” and added "department", 


and after ' ighall serve as", deleted "chairman" and added 


"chair"; in Subsection A, deleted Paragraph (6), which des- 
ighated the supervisor of trades and industry with: the 
division as a member of the advisory committee; in Sub- 
section D, deleted former Paragraph (1), which designated 


‘APPRENTICESHIP ASSISTANCE 


21-19A-10 


one person representing the, advisory»council for voca- 

tional education as a.nonyoting member of the advisory 
committee; in Subsection D, Paragraph (1), at the begin- 

ning of the paragraph, deleted ' ‘one person" and added 
"two persons"; and in Subsection D, Paragraph (2), after 
"representing the", deleted "bureau" and added 'office of 
apprenticeship". 


21-19A-8. Duties of advisory committee. 


The advisory committee shall provide input into the development of a statewide plan for a com- 
prehensive program of apprenticeship training, which shall include but not be limited to the fol- 
lowing: , 

A. formulas and administrative procedures to be used in requesting appropriations of state 
funds for apprenticeship training; 

B. forms, formulas and administrative procedures to be used in distributing available funds to 
apprenticeship training programs, with the formulas based on data contained in the update to the 
apprenticeship-related instruction cost study required by Section 21- 19A-10 NMSA 1978, and the 
formulas shall be uniform in application to all program sponsors; and 

C. the content and method of the public notice required by the Apprenticeship Assistance Act. 


Act; and in Subsection B, after "Section", deleted "10 of 
‘the Apprenticeship Assistance Act" and added "21-19A-10 
NMSA 1978", 


History: Laws 1992, ch. 98, § 8; 2014, ch. 51, § 7. 
The 2014 amendment, effective July 1, 2014, changed 
a statutory reference to the Apprenticeship Assistance 


21-19A-9. Notice of available funds. 


In order to ensure that all citizens of New Mexico have an equal opportunity to benefit from 
apprenticeship training programs, the division shall provide for statewide publication, in a man- 
ner recommended by the advisory;committee and intended to.give actual. notice to all potential 
program sponsors, of the amount of funds that will be available to support apprenticeship train- 
ing programs during the current and following fiscal years, the qualifications required of program 
sponsors and apprenticeship committees and the procedures to be followed in applying for state 
funds. The ‘notice: may also include other information recommended by the advisory committee 
and: approved by the division; provided that the division shall publish any information concerning 
available funds given to a particular program sponsor in a manner recommended bythe advisory 
committee and intended to give — notice to all og ee program Sela statewide. 


History: Laws 1992, bh: 93, § 9. 


SPisAt 16, Bena of funds. 


A. Upon recommendation of the advisory committee, the division shall adopt formulas and ad- 
ministrative procedures to be used in requesting appropriations of state funds as a budgetary line 
item for the apprenticeship system of adult vocational education. 

B. The advisory committee shall prepare an update to the apprenticeship related: instruction 
cost study adopted by the division prior to each session of the legislature. 

C. Upon recommendation of the advisory committee, the division shall adopt forms, formulas 
and administrative procedures for the distribution of available funds to apprenticeship training 
programs. Distribution formulas shall be uniformin application to all:local program sponsors. 

D. Upon recommendation of the advisory committee, the division shall reserve until March 1 
of each year a percentage of the funds appropriated under the line item described in this section 
to be used solely for apprenticeship related instruction programs. This percentage shall be estab- 
lished by the formulas required by this section. Reserved funds that are not obligated on March 1 
may be used for preparatory and supplementary instruction programs as well as related instruc: 
tion programs. 
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21-19A-11 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-19A-13 


E. ‘No funds shall be distributed to‘an apprenticeship committee until the apprenticeship com- 
mittee has filed all reports required by the Apprenticeship Assistance Act and by the division. 
Funds shall not be distributed to programs not in compliance with their approved standards. Pro- 
grams determined to be in noncompliance with their standards will be required to refund all funds 
to the division for the current fiscal year. 


History: Laws 1992, ch. 93, § 10. 


21-19A-11. Audit procedures. 


A. All projects funded shall maintain a clear audit trail of all money appropriated for the ap- 
prenticeship system of adult vocational education. For each course that is funded, the audit trail in 
the division shall include the following records: 

(1) the name of the sponsoring apprenticeship committee; 

(2) the name of the instructor; 

(3) the number of students enrolled; 

(4) the place and schedule of class meetings; 

(5) fiscal accountability as per division requests;.and 

(6) certification by the apprenticeship council or the bureau for preparatory and related 
instruction courses that the students enrolled are registered apprentices. 

B. Funds appropriated for the apprenticeship system of adult vocational education shall not be 
commingled with funds appropriated for other purposes. 

C. All records, receipts, working papers and other components of the audit trail shall be public 
records. 


History: Laws 1992, ch. 93, § 11. 


21- 19A:12, Budget; disbursement and appropriation. 


A. For the first two years after the Bier date of the Apprenticeship Assistance Act, the divi- 
sion shall disburse funds for each apprenticeship committee, taking into account the number of 
total monthly contact hours and based on one dollar fifty cents ($1.50) per participant contact hour 
of related instruction, not to exceed two hundred twenty hours per participant per year. Thereaf- 
ter, funds shall be distributed in accordance with Section 21-19A-10 NMSA 1978. 

B. The division shall require from the apprenticeship committees such reports as it Jlestieh nec- 
essary for the purpose of determining the number of total monthly contact hours. 

C. Funds appropriated under the Apprenticeship Assistance Act shall be disbursed by the di- 
vision, and the division shall have sole control over the disbursement of those funds; provided, 
however, that the division shall not fund any apprenticeship committee not certified by the state 
apprenticeship agency or the office a apprenticeship. . 


History: Laws 1992, ch. 93, § 12; 2014, ch. 51, § 8. Assistance Act" and added "21-19A-10 NMSA 1978"; and 
The 2014 amendment, effective July 1, 2014, changed in Subsection C, after "certified by the", deleted "coun- 
the names of governmental entities to move the adminis- cil" and added "state apprenticeship agency", and after 
tration of the Apprenticeship Assistance Act to the work- "agency or the", deleted "bureau" and added "office of ap- 
force solutions department; in Subsection A, in the second prenticeship". . 


sentence, after "Section", deleted "10 of the Apprenticeship 


21-19A-13. Status of recommendations. 


A. Recommendations of the advisory committee submitted to the division shall be acted on and 
either accepted or rejected. 

B. Arecommendation that is rejected shall be returned immediately to the advisory committee 
accompanied by written notice of the reasons for rejecting the recommendation. Upon such notice, 
the division and the advisory committee shall meet within fifteen days to resolve the issue, but if 
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21-20-1 


TRAVEL SERVICE TRAINING 


21-20-4 


no resolution of the recommendation is made, then the secretary of workforce solutions shall de- 
cide the matter. The secretary's decision shall be final. 


History: Laws 1992, ch. 93, § 13; 2014, ch. 51, § 9. 

The 2014 amendment, effective July 1, 2014, changed 
the names of governmental entities to move the admin- 
istration of the Apprenticeship Assistance Act to the 


I 


workforce solutions department; in Subsection B, in the 
second sentence, after "made, then the", deleted "super- 
intendent of public instruction" and added "secretary of 
workforce solutions". 


ARTICLE 20 


eed é e 
Travel Service Training 


Sec, 
21-20-1. Short title. 
21-20-2. Purpose of act. 


21-20-1. Short title. © 


Sec. 


~ 21-20-38. Cooperation. 


21-20-4,. Duties. 


This act [21-20-1 through 21-20-4 NMSA 1978] may be cited as the "Travel Service Training Act"; 


History: 1958 Comp., § 73-45-1, enacted by Laws 
1978, ch. 339, § 1. 


21-20-2. Purpose of act. 


It is the purpose of the Travel Service Training Act to assist in providing education, both aca- 
demic and vocational, for persons employed or seeking employment in the tourist service indus- 
tries in New Mexico, in order to ensure that the visiting public will receive the most efficient and 


courteous service possible. 


History: 1953 Comp.,, § 13-45-2, enacted by Laws 
19738, ch. 339, § 2. 


21-20-3. Cooperation. 


ANNOTATIONS 


Ae Jur. 2d, A.L.R. and C.uJ.S. Mpférenteal — 81A 
C.J.S. States § 207. 


Under the coordination of the commerce and industry department the educational institutions 
of the state, at all levels, shall cooperate in order to provide courses and programs designed to ful- 


fill the purposes of the Travel Service Training Act. 


History: 1953 Comp., § 78-45-3, enacted by Laws 
1973, ch. 339, § 3; 1977, ch. 245, § 281. 

Compiler's notes. — The provisions relating to the 
commerce and industry department (former 9-2-1 to 9- 
2-13 NMSA 1978) were repealed by Laws 1983, ch. 297, 


21-20-4. Duties. 


The commerce and industry department shall: 


_,. § 33, For present provisions, see 9-15-1 NMSA 1978 et seq. 


and 9-16-1 NMSA 1978 et seq., relating to new depart- 
ments which have assumed many of the functions of the 
commerce and industry department. 


_ A. provide additional training at the local level for persons currently.employed in restaurants, 
hotels, motels, motor vehicle service facilities and other retail establishments oriented toward 


tourism; 


B. upgrade, through A AOR con beirs programs, management cerprelal its of persons currently 
operating establishments oriented toward tourism; and 
C. continue an existing training program for persons working in establishments oriented to- 


ward tourism. 
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21-21-1 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-21-2 


History: 1953 Comp., § 73-45-4, enacted by Laws ' which have assumed many of the functions of the com- 
1978, ch, 339, § 4; 1977, ch. 245, § 232. __merce and industry department, 

Compiler's notes. — The provisions relating to the 
peste t2 and industry department (former 9-2-1 to 9-2- ANN’ OTATIONS 
13 NMSA 1978) were repealed by Laws 1983, ch. 297, § 33. Am. Jur. 2d, ALR. and’ C.J. s. ‘references. — 81A 
For present provisions, see 9-15-1 NMSA 1978 et seq, and C.5.S. States § 207.‘ 
9-16-1 NMSA 1978 et seq., relating to new departments 

ARTICLE 21 
Student Loans 
Sec. Sec. 
21-21-1. Short title. 21-21-15, Purpose. 
21-21-2. Definitions. 21-21-16. Definitions. 
21-21-3. Student loan fund; loan authority. 21-21-17. Loan guarantees; powers steak duties of board: 
21-21-4. Conditions of loan. 21-21-18, Fund created; method of payment. 
21-21-5. Duties of the fiscal agent. 21-21-19, Repealed. 
21-21-6. Reimbursement of the fiscal agent. 21-21-20, Conditions of loan. 
21-21-7. Certification of the board of educational finance 21-21-21, Duties of fiscal agent, 
[commission on higher education]. 21-21-22, Reimbursement of the fiscal agent. 

21-21-8. ‘Issuance of revenue bonds. 21-21-23, Certification of the board of educational fi- 
21-21-9. Refunding bonds. nance. 
21-21-10. Legal investments; tax exemptions. 21-21-24., Reports. 
21-21-11. Proceeds from bond sale. 21-21-25, Collection of student loans; contracts, autho- 
21-21-12. Repayment of bonds. rized, 


21-21-13. Investment of funds. 21-21-26. Relationship to Student Loan Act, 
21-21-14, Short title. 


21-21-1. Short title. 
This act [21-21-1 through 21-21-13 NMSA 1978} may Hie dias as the "Student: ‘Loan Act", 


History: 1953 Comp., § 73-38-1, enacted by Laws For Teacher Loan for Service Act, see 21-22E-1 NMSA 
1970, ch. 82, § 1. 1978 et seq, 
Cross references, — For Medical Student Loan for 


Service Act, see 21-22-1 NMSA: 1978 et seq. 


21-21-2. Definitions. 


As used in the Student Loan Act: 

A. "participating institution" means any post-high school educational institution within the 
state, public or private, including junior colleges and vocational schools, which qualifies as an eligible 
institution for the federal guaranteed-loan program under the Higher Education Act of 1965, as 
amended, and participating in student loan programs under the Student Loan Act, or any educa- 
tional institution not within the state attended by a qualified student for the purpose of participat- 
ing in the student exchange programs administered by the western interstate commission for higher 
education as provided for by the Western Regional Education Compact [11-10-1 NMSA 1978]; 

B. "qualified student" means a resident of New Mexico who has been accepted for enrollment 
or who is enrolled in a participating institution and who is otherwise eligible for a student loan 
guaranteed by the United States. A standard of academic performance higher than the minimum 
required for continuing enrollment in the participating institution shall not be required, and the 
student must be meeting the minimum academic requirements bt the seer oion ta institution at 
the time any loan is made; and 

C. "fiseal agent" means the’chief financial officer of one of the state higher sducktional insti- 
tutions designated by the board of educational aac (eomeniss10n on Diener education fhigher 
education department]]. ) 


wT; 


History: 1958 Comp., § 73-38-2; enacted by Laws ' | Bracketed material. — The bracketed material. was 
1970, ch, 82, § 2; 1973, ch. 174, § 1. inserted by the compiler and is not part of the law. 
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For designation of the commission on higher education _.... ANNOTATIONS 


as the higher education department, 9-25-4.1 NMSA 
1978. Beer te P Rie te Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
Cross references. — For the federal HigherEducation ~ Am. Jur. 2d Colleges and Universities § 17; 63A Am. Jur. 
Act of 1965, see 20 U.S.C. § 1001 et'seq. 2d Public Officers and Employees § 351. 
14A C.J.S. Colleges and Universities § 29; 81A States 
ibe ' F134: 


21-21-3. Student loan fund; loan authority. 


There is created in the state treasury the "student loan fund". The state treasurer may use the 
student loan fund to: | 

A. purchase, from the fiscal agent, loans guaranteed by the United States made to qualified 
students at participating institutions; and 

B, purchase from lending agencies located in New Mexico student loan notes guaranteed by 
the United States made to qualified students who at the time of the loan were attending partici- 
pating institutions and who are currently attending participating institutions and who are also 
borrowers from the student, loan fund. The fiscal agent and the state board of educational finance 
[commission on higher education [higher education department]] shall approve the purchase of 
student loan notes. The purchased student loan notes shall be delivered to the state treasurer as 
collateral for the student loan fund. 


History: 1953 Comp., § 73-38-83, enacted by Laws .ANNOTATIONS 
1970, ch. 82, § 3; 1972, ch. 49, § 1. . 
Bracketed material. The bracketed’ material was Am. Jur. 2d, A.L.R. and C.J.S. references, — 63A 
inserted by the pmpler and is not part of the law. Am, Jur. 2d Public Funds § 3. 
For designation of the commission on higher education 81A Oe. States § 135. 


as the higher education department, see 9-25-4.1 NMSA 
1978. 


21-21-4; Conditions of loan. 


The amount of any loan to a qualified student shall be determined according to regulations 
promulgated by the state board of educational finance [commission on higher education [higher 
education department]]. No payment shall be made to any qualified student until he has executed 
a note, guaranteed by the United States and payable to the student loan sinking fund, for the full 
amount of the loan and applicable interest. For the purpose of the Student Loan Act, a qualified 
student has the capacity to contract and is bound by any contract executed by him; the defense 
that he was a minor at the time he executed a note is not available to him in any. action arising 
on his note. Payments to qualified students executing notes may be made annually, semiannually, 
quarterly, monthly or for each semester as determined by the participating institution, depending 
upon the demonstrated capacity of the student to manage his financial affairs. The rate of inter- 
est charged the student shall be the maximum authorized by federal. regulations. Disbursements 
may be made to a participating institution pursuant to a contract between the fiscal agent and the 
participating institution executed under the Student Loan Act. ) 


History: 1953 Comp., § 73-38-4, enacted by Laws or engage in business of a private nature, 14 A.L.R. 1151, 
1970, ch. 82, § 4. 115 A.L.R. 1456, 
Bracketed material. — The bracketed material was Validity, construction, and application of statutes, regu- 
inserted by the compiler and is not part of the law. lations, or policies allowing denial of student loans, stu- 
For designation of the commission on higher education dent loan guarantees, or educational, services to debtors 
as the higher education department, see 9-25-4,1 NMSA who have had student loans scheduled in bankruptcy, 107 
1978. A.L.R. Fed. 192. ; , * 
Applicability to obligations of nonstudent co-obligors 
ANNOTATIONS of exception to discharge in bankruptcy for educational 
_— Jur. 2d, A.L.R. and C.J.8. references. — Con- loans under 11 USCS § 528(a)(8), 120 A.L.R. Fed. 609. 


stitutionality of statute authorizing state to loan money 81A OS, States §§ 155, 208; 225, 
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21-21-5. Duties of the fiscal agent. 


A. The fiscal agent shall accumulate individual loan applications from the several participat- 
ing institutions and shall submit these applications to the appropriate federal office for approval 
and guarantee. The fiscal agent may fix deadlines for the receipts of applications relative to each 
academic term. Upon receipt of an accumulation of guaranteed notes, the fiscal agent shall report 
their sum total to the state board of educational finance [commission on higher education [higher 
education department]] which shall then verify the need for funding and certify the need to’the 
state board of finance as provided in the Student Loan Act. Upon request, the fiscal agent shall 
deposit the guaranteed notes with the state treasurer as collateral for the student loan fund. 

B. Upon receipt of funds from the state treasurer, the fiscal agent shall disburse, to each of the 
participating institutions, funds sufficient only to enable payments to those participating students 
whose loans have been approved and guaranteed or to the lending agency from which student 
loan notes were purchased. Any funds not so disbursed shall be returned to the fiscal agent by the 
participating institution. 

C. The fiscal agent shall collect interest payments and interest subsidies paid on behalf of the 
qualified student by the United States and shall also collect all interest and principal payments 
made by the student under the terms of his obligation to the student loan fund. When any person 
who has received a loan fails to make payments due in accordance with an executed note, the 
fiscal agent may declare the full amount of remaining principal and interest due and payable im- 
mediately. In the event of default of payment, the fiscal agent shall undertake collection, and in 
the event of failure to collect after such reasonable efforts as are prescribed by federal regulations, 
shall file a claim for payment under the terms of the federal guarantee. All payments received by 
the fiscal agent shall be remitted to the state treasurer for the credit of the student loan fund. 

D. Accounts of the fiscal agent shall be audited annually by the state auditor. 


History: 1953 Comp., § 73-38-5, enacted by Laws ANNOTATIONS 
1970, ch. 82, § 5; 1972, ch. 49, § 2. 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 


Am. Jur, 2d Public Officers and Employees § 14. 


i t i i rt of th é 
inserted by the compiler and is not part of the law BIA CuL.S. States §§ 134, 135. 


For designation of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978. 


21-21-6. Reimbursement of the fiscal agent. 


The fiscal agent shall be reimbursed by the board of educational finance [commission on higher 
education [higher education department]] for the expense connected with his duties under the terms 
of an agreement negotiated annually by the board of educational finance with the approval of the 
board of finance. Reimbursement shall include a reasonable overhead in addition to direct costs. An 
annual appropriation to the board of educational finance for the cost of administering the student 
loan program shall be made from the general fund. Any part of this appropriation not needed for the 
reimbursement of the fiscal agent shall revert to the general fund at the end of each fiscal year. 


History: 1953 Comp., § 73-38-6, enacted by Laws ANNOTATIONS 
1970, ch. 82, § 6. 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
inserted by the compiler and is not part of the law. Am. Jur. 2d Public Officers and Employees §§.460 to 464. 
For designation of the commission on higher education 67 C.J.S, Officers and Public Employees § 225. 
as the higher education department, see 9-25-4.1 NMSA 
1978. 


21-21-7. Certification of the board of educational finance [commission 
on higher education]. 


Upon report by the fiscal agent of the accumulated total of guaranteed loans requiring funding 
under the Student Loan Act, the board of educational finance [commission on higher education 
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{higher education department]] shall certify to the state treasurer the demonstrated need for dis- 
bursement from the student loan fund. The state treasurer shall then disburse the needed funds 
to the fiscal agent. If the need for disbursement exceeds the balance in the student loan fund, the 
board of finance shall determine the requirements of the fund for income from the sale of revenue 
bonds. 


5 


History: 1953 Comp., § 73-38-7, enacted: by Laws ° ANNOTATIONS 


1970, ch. 82, § 7. 
Tei E ad material. — The bracketed eHaterial was Am, Jur. 2d, A.L.R. and C.J.S. references. — 63 Am. 
inserted by the compiler and is not part of the law. Jur, 2d Public Funds § 63. 
For designation of the commission on higher education 81A C.J.S.States § 225. 
as the higher education department, see 9- 25- 4.1 NMSA 
1978. 


21-21-8. Issuance of revenue bonds. 


Upon receipt of a certification from the board of educational finance [commission on higher edu- 
cation [higher education department]] that a need exists under the Student Loan Act, the state 
board of finance shall, by resolution, provide for the issuance of negotiable revenue bonds called 
the "New Mexico college student loan bonds" or the issuance of notes called the "New Mexico col- 
lege student loan notes," or both, All bonds shall be on a parity and may be issued in one or several 
installments. The bonds of each issue shall be dated and bear interest, payable annually or semi- 
annually, as prescribed by the state board of finance. The bonds shall mature serially or otherwise 
not later than forty years from their date and may be redeemable before maturity, at the option of 
the state treasurer, at prices and under terms and conditions fixed by the state board of finance in 
its resolution providing for i issuance of the bonds. The resolution shall also determine the form of 
the bonds, including the form of any interest coupon to be attached thereto, and shall fix the de- 
nominations of the bonds and the place of the payment of the principal and interest thereon. The 
bonds shall be executed on behalf of the state as special obligations of the state payable only from 
the funds specified in the Student Loan Act, and shall not be payable from funds received or to be 
received from taxation. The bonds shall be signed by the governor and the state treasurer in ac- 
cordance with the Uniform Facsimile Signature of Public Officials Act [6-9-1 through 6-9-6 NMSA 
1978] and shall bear the facsimile seal of the state. Interest coupons shall bear the facsimile signa- 
ture of the state treasurer. If any officer whose manual or facsimile signature appears on any bond 
or coupon ceases to be an officer before delivery of the bonds, the signature is valid as if he had 
remained in office until the delivery had been made: The resolution may*provide for registration 
of the bonds as to ownership and for successive conversion and reconversion from registered to 
bearer bonds and vice versa. Before any bonds are delivered to the purchasers, the record pertain- 
ing thereto shall be examined by the attorney general, and the record and bonds shall be approved 
by him. After approval, the bonds shall be registered in the office of the state treasurer. After the 
approval and registration and delivery to the purchasers, the bonds are incontestable and consti- 
tute special obligations of the state, and are negotiable instruments under the laws of the state. 
The bonds may be sold at public or private sale by the state board of finance at prices and in ac- 
cordance with procedures and terms it determines to be advantageous and reasonably obtainable. 
The state board of finance may provide for replacement .of any bond which may be mutilated or 
destroyed. 


"History: 1953 Comp., § 73-38-8, enacted by Laws Jur. 2d Public Securities and Obligations §§ 120, 195 to 


1970, ch. 82, § 8. 199, 202, 205, 266, 399'to 403. 
Bracketed material. — The bracketed material: was ., Power and discretion of officer or board authorized to is- 
inserted by the compiler and is not part of the law, sue bonds of governmental units as regards terms or con- 
For designation of the commission on higher education as ditions to be included therein, 119 A.L.R. 190. 
the higher education department, see 9-25-4.1 NMSA 1978. 11 C.J.S. Bonds § 59 et seq:; 14A CJS. a eees and! 
ANNOT. ATIONS , Universities §§.4, 10, 14, 17. 
Am. Jur. 2d, A.L.R. and O.J.S. references, — 15A 
Am. Jur. 2d Colleges and Universities §§ 33, 35; 64 Am. . 


639 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


21-21-9 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-21-12 


21-21-9. Refunding bonds. 


Upon recommendation of the sheticn treasurer, the state board ‘of re may; be [by] resolution, 
provide for the issuance of refunding bonds to refund any outstanding bonds issued under the Stu- 
dent Loan Act, together with accrued interest thereon. Provisions governing the issuance and sale 
of bonds under the Student Loan Act govern the issuance and sale of refunding bonds insofar as 
applicable. Refunding bonds may be exchanged for the quistanding bonds or may be:sold and the 
proceeds used to retire the outstanding bonds. 


History: 1953 Comp., § 73-38-9, enacted by Laws Right to call governmental bonds in advance of their 


1970, ch. 82, § 9. maturity, 109 A.L.R. 988. 
Bracketed material. — The bracketed material was Governmental unit's power to issue e bonds as implying 
inserted by the compiler and is not part of the law. power to refund them, 1 A.L.R.2d 134. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am, 
Jur, 2d Public ‘dennritied and Obligations §§ 261 to 269, 
445. 


21-21-10. Legal investments; tax exemptions. 


All bonds issued under the Student Loan Act are legal and authorized investments for banks, 
savings banks, trust companies, savings and loan associations, insurance companies, fiduciaries, 
trustees and guardians, and for the sinking funds of political subdivisions, departments, institu- 
tions and agencies of the state. When accompanied by all unmatured coupons appurtenant thereto, 
the bonds are sufficient security for all deposits of state funds and of all funds of any board in con- 
trol at the par value of the bonds. The bonds and the income therefrom, Ancluding profits made on 
the sale thereof, are free from taxation within this state. 


History: 1953 Comp., § 73-38-10, enacted by Laws Constitutional enumeration of subjects of tax exemp- 


1970, ch. 82, § 10. tion as affecting power of legislature to free government 
securities or property from taxation, 9 A.L.R. 436, 
ANNOTATIONS 84 C.J.S. Taxation § 260. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur. 2d State and Local Taxation §§ 495, 526. 


21-21-11. Proceeds from bond sale. 


All proceeds from the sale of bonds under the Student Loan Act, except amounts set aside as 
reserves and the expenses of selling the bonds, which may also be paid from the proceeds, shall be 
deposited with the state treasurer for credit to the student loan fund. 


History: 1953 Comp., § 73-38-11, enacted by Laws 
1970, ch. 82, § 11. 


21-21-12. Repayment of bonds. 


All money received by the state treasurer as repayment of student loans granted under the Stu- 
dent Loan Act and interest on the loans shall be credited to the "student loan sinking fund" in the 
state treasury, except that an. amount determined as described in Section 6 [21-21-6 NMSA 1978] 
of the Student Loan Act shall be credited to the general fund to reimburse the state for operating 
expenses of the fiscal agent under the Student Loan Act. The resolution authorizing the issuance 
of the bonds may provide for deposit from bond proceeds of not to exceed twenty-four. months' 
interest, and may provide for use of bond proceeds as a reserve for the payment of principal and 
interest on the bonds. The state treasurer shall pay or cause to be paid from the student loan sink- 
ing fund the principal and interest on the bonds as they mature and come due, 
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History: 1953 Comp., § 78-38-12, enacted by Laws . ANNOTATIONS 


1970, ch, 82, § 12. 
Am, Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur, 2d Public Securities and Obligations §§ 197, 198. 
11 C.J.S. Bonds § 59 et seq. 


21-21-13. Investment of funds. 


A. Money in the student loan sinking fund and money in the student loan fund in excess of the 
amount necessary for student loans may be invested by the state treasurer in: 

(1) direct obligations of, or obligations whose principal and interest are ouababiinad by, the 
United States; 

(2) direct obligations of, or participation certificates guaranteed by, the federal interme- 
diate credit bank, federal land banks, federal national mortgage association, federal home loan 
banks or banks for cooperatives; 

(3) certificates of deposit of any bank or trust company whose deposits are fully secured by 
a pledge of securities of any kind specified in this subsection; and 

(4) bonds of the state or its political subdivisions. 

B. Money in the student loan sinking fund may be invested only in obligations which are sched- 
uled to mature prior to the date the money must be available for its intended purpose. 

C. Allinvestments under this section may be sold at the prevailing market price. Income from 
these investments shall be credited to’the student loan sinking fund. 


History: 1953 Comp., § 73-38-13, enacted by Laws ANNOTATIONS 


Faeroe Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Sbetirities and Obligations § 119. 
81A C.J.S. States : 225% 


21-21-14. Short title. 


Sections 1 through 11 [21-21-14 through 21-21-24 NMSA 1978] of this act may be cited as the 
"Student Loan Guarantee Act". 


History: 1978 Comp., § 21-21-14, enacted by Laws 
1978, ch. 110, § 1. 


21-21-15. Purpose. 


The purpose of the Student Loan Guarantee Act 21.2 21-14 through 21-21-24 NMSA 1978] is to 
establish a student loan guarantee program for post-high school students in accordance with such 
conditions as the board of educational finance may from time to time prescribe and consistent with 
Title IV, Part B, of the federal Higher Education Act of 1965, as amended; Title 45, Part 177, of the 
Code of Federal Regulations; and agreements with the United States commissioner of education 
pertaining thereto. 


’ History: 1978 Comp., § 21-21-15, enacted by Laws Cross references. — For Title IV, Part B, of the federal 
1978, ch. 110, § 2. Higher Education Act of 1965, see 20 U.S.C. § 1071 et seq. 


21-21-16. Definitions. 


As used in the Student Loan Guarantee Act [21-21-14 thtoukh'2 21-21-24 NMSA 1978]: 

A. "board" ["commission" ["department"] means the board of educational france [commission 
on higher education [higher education department]]; 

B. "eligible student" means a resident of New Mexico who has been accepted for enrollment 
or who is enrolled in a participating institution and who is otherwise eligible for a student loan 
guaranteed under the Student Loan Guarantee Act. A standard of academic performance higher 
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than the minimum required for continuing enrollment in the participating institution shall not 
be required,.and [but] the student must be meeting the minimum academic requirements of the 
participating institution at the time any loan is made; 

C. "fiscal agent" means the chief financial officer of one of the state higher educational institu- 
tions designated by the board; 

D. "loans" means loans made by the fiscal agent to residents of this state under Title IV, Part 
B, of the federal Higher Education Act of 1965, as amended; 

E.° "participating institution" means any post-high school educational institution within’ or 
without the state, public or private including junior colleges and vocational schools, which ‘quali- 
fies as an eligible institution for the federal guaranteed-loan program under the federal Higher 
Education Act of 1965, as amended, and which is approved by the board for the piirpeses of the 
Student Loan Guarantee Act; and 
‘KF. "resident" means a person who has established legal residency in New Mexico as pest vis 
the board. us 


History: 1978 Comp., § 21-21-16, enacted by Laws For designation of the commission on higher education as 
1978, ch. 110,§3. . |» the higher education department, see 9-25-4,1 NMSA 1978. 
Bracketed material. — The bracketed material was Cross references. — For the federal Higher Education 


inserted by the compiler and is not part of the law. Act of 1965, see 20 U.S.C. § 1001 et jst 


21-21-17. Loan guarantees; powers a duties of aed 


The board [commission [department]] shall be the guarantor under the Student Loan Guaran- 
tee Act [21-21-14 through 21-21-24 NMSA 1978] and shall have the following powers in further- 
ance of the guarantee loan [guaranteed-loan] program: 

A. to guarantee the loan of money, upon such terms and conditions as the board may prescribe, 
to residents of this state who are attending or have been accepted for enrollment at an institution 
of higher education in this state or elsewhere, for the purpose of meeting expenses of higher edu- 
cation; provided, that such guarantees shall not be payable from funds received or to be received 
from state taxation. Loans may be guaranteed in amounts not to exceed the yearly or aggregate 
totals authorized by the federal Higher Education Act of 1965, as amended; 

B. to sue and be sued in the name of the board; 

C. to adopt rules and regulations governing the guarantee of loans and any other matters re- 
lating to the activities of the board in connection with the Student Loan Guarantee Act; 

D. to perform such other acts as may be necessary or appropriate in connection with the guar- 
antee of loans; 

E. to require that any loan guaranteed under the Student Loan Guarantee Act shall be repaid 
in such manner and at such time as the board prescribes; 

F. to enter into such participation contracts, contracts for administrative services and: guar- 
antee agreements with the fiscal agent, with anyother governmental agency of this state and 
any agency of the United States, including agreements for federal reinsurance. of losses resulting 
from the bankruptcy, death, default or total and permanent disability of student borrowers, as are 
necessary or incidental to the performance of its duties and to carry out its functions under the 
Student Loan Guarantee Act; 

G... to receive and accept from any agency of the United States or from any individual, associa- 
tion or corporation, gifts, grants or donations of money for the purposes of the guaranteed-loan 
program; 

H. to participate in any federal governmental program for guaranteed loans or subsidies to 
students and to receive, hold and disburse funds made available by any agency of the United 
States for the purposeor purposes for which they are made available; _. 

I. . to pay the federal government a portion of those funds obtained by the board from collection 
and recoupment of losses on defaulted loans in such amounts and in such manner as provided by 
any federal reinsurance agreement; and. 

J. to contract with private business concerns in any. ngiiernih to make recovery, on defaulted, 
loans. , | . 
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History: 1978 Comp., § 21-21-17, enacted by Laws For designation of the commission,on higher education 
1978, ch. 110, § 4. as the higher education department, see 9-25-4.1 NMSA 
Bracketed material. — The bracketed material was 1978. 
inserted by the compiler and is s not part of ae law. ’ Cross references, — For the federal Higher Education 


Act of 1965, see 20 U.S.C. § 1001 et seq. 


21-21-18, Fund created; method of payment. 


_A. The state treasurer shall create a suspense account in the state treasury to be known as the 
"student loan guarantee fund" for the purpose of insuring student loans held by the fiscal agent. 
The student loan guarantee fund shall be held in trust and invested by the state treasurer in ac- 
cordance with law. 
B. There may be deposited in the student loan guarantee fund: 
(1) receipts from the federal government under the federal Higher Education Act of 1965, 
as amended; 
(2) receipts under the Student Loan Guarantee Act [21-21-14 through 21-21-24 NMSA 
1978] from any other source, except interest earned from investment of the student loan guaran- 
tee fund which shall be credited to the general fund, when the receipts may be lawfully used for 
the purpose of insuring student loans held by the fiscal agent; and 
(3) insurance fees charged by the commission on higher education [higher education de- 
partment]. 
C. Disbursements from the student loan guarantee fund shall be made upon vouchers signed 
by the executive director of the commission on higher education [higher education department]. 


History: 1978 Comp., § 21-21-18, enacted by Laws ANNOTATIONS 
1978, ch. 110, § 5; 1989, ch. 324, § 18. 
Bracketed material. = The bradketed material was Am. Jur. 2d, A.L.R. and C.J.S, references. — 63A 


Am. Jur, 2d Public Funds § 3. 


i by t il i h } 
inserted by the compiler and is not part of the law. B1A O.J.S. States §§ 155, 203, 208. 


For designation of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978. 


21-21-19. Repealed. 


Repeals. — Laws 1981, ch. 319, § 24, repealed 21-21- in student loans, effective July 1, 1981. For present provi- 
19 NMSA 1978, as amended by Laws 1980, ch. 77, § 1, sions, see 21-21A-18 NMSA 1978. 
relating to investment of severance tax permanent fund t 


21-21-20. Conditions of loan. 


The amount and conditions of any loan to an eligible student shall be determined according to 
regulations promulgated by the board [commission [department]]. No payment shall be made to 
any qualified student until he has executed a note, guaranteed under the Student Loan Guarantee 
Act [21-21-14 through 21-21-24 NMSA 1978] and payable to the severance tax permanent fund, 
for the full amount of the loan and applicable interest, For the purpose of the Student Loan Guar- 
antee Act, an eligible student has the capacity to contract and is bound by any contract executed 
by him; the defense that he was a minor at the time he executed a note is not available to him in 
any action arising on his note. Payments to eligible students executing notes may be made an- 
nually, semiannually, quarterly, monthly or for each semester as determined by the participating 
institution, depending upon the demonstrated capacity of the student to manage his financial af- 
fairs. The rate of interest charged the student shall be the maximum authorized by federal regula- 
tions. Disbursements may be, made to a participating institution pursuant to a contract between 
the fiscal agent and the participating institution executed under the Student Loan Guarantee Act. 


History: 1978 Comp., § 21-21-20, enacted by Laws For designation of the commission on higher education 
1978, ch. 110, § 7. as the higher education department, see 9-25-4.1 NMSA 
Bracketed material. — The bracketed material was 1978. 


inserted by the compiler and is not part of the law. 
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21-21-21. Duties of fiscal agent. 


A. The fiscal agent shall accumulate individual loan applications from participating institu- 
tions and shall submit these applications to the board [commission [department]] for approval 
and guarantee. The fiscal agent may fix deadlines for the receipts of applications relative to each 
academic term. Upon receipt of an accumulation of guaranteed notes, the fiscal agent shall report 
their sum total to the board [commission [department]] which shall then verify the need for fund- 
ing and certify the need to the state treasurer as provided in the Student Loan Guarantee Act [21- 
21-14 through 21-21-24 NMSA 1978]. Upon request, the fiscal agent shall deposit the guaranteed 
notes with the state treasurer as collateral for the severance tax permanent fund. 

B. Upon receipt of funds from the state treasurer, the fiscal agent shall disburse, to each of the 
participating institutions, funds sufficient only to enable payments to those participating students 
whose loans have been approved and guaranteed. Any funds not so disbursed shall be returned to 
the fiscal agent by the participating institution. 

C. The fiscal agent shall collect interest payments and interest subsidies paid on behalf of the 
eligible student by the United States and shall also collect all interest and principal payments 
made by the student under the terms of his obligation to the severance tax permanent fund. When 
any person who has received a loan fails to make payments due in accordance with an executed 
note, the fiscal agent may declare the full amount of remaining principal and interest due and pay- 
able immediately. In the event of default of payment, the fiscal agent shall undertake collection 
and, in the event of failure to collect after such reasonable efforts as are prescribed by the board 
[commission [department]] and by federal regulations, shall file a claim for payment under the 
terms of the guarantee. All payments received by the fiscal agent shall be remitted to the state 
treasurer for proper credit to the severance tax permanent fund or severance tax income fund. 

D. Accounts of the fiscal agent shall be audited annually by the state auditor. 


History: 1978 Comp., § 21-21-21, enacted by Laws For designation of the commission on higher education 


1978, ch. 110, § 8. as the higher education department, see 9-25-4.1 NMSA 
Bracketed material. — The bracketed material was 1978, 


inserted by the compiler and is not part of the law. 


21-21-22. Reimbursement of the fiscal agent. 


The fiscal agent shall be reimbursed by the board [commission [department]] for the expenses 
connected with his duties under the terms of an agreement negotiated annually by the board 
[commission [department]] with the approval of the state board of finance. Reimbursement shall 
include a reasonable overhead in addition to direct costs. An annual appropriation to the board for 
the cost of administering the student loan guarantee program shall be made from the severance 
tax income fund. Any part of this appropriation not needed for the reimbursement of the fiscal 
agent shall revert to the severance tax income fund at the end of each fiscal year. 


History: 1978 Comp., § 21-21-22, enacted by Laws For designation of the commission on higher education 


1978, ch. 110, § 9. as the higher education department, see 9-25-4.1 NMSA 
Bracketed material. — The bracketed material was 1978. 


inserted by the compiler and is not part of the law. 


21-21-23. Certification of the board of educational finance. 


Upon report by the fiscal agent of the accumulated total of guaranteed loans requiring funding 
under the Student Loan Guarantee Act [21-21-14 through 21-21-24 NMSA 1978], the board shall 
certify to the state treasurer the demonstrated need for disbursement from the severance tax per- 
manent fund. The state treasurer shall then disburse the needed funds to the fiscal agent. 


History: 1978 Comp., § 21-21-28, enacted by Laws 
1978, ch. 110, § 10. SS af 
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21-21-24. Reports. 


The board [commission [department]] shall make annual reports to the governor and to the 
legislature, prior to each regular session, of its activities, together with the amount of claims that 
the fiscal agent’ has submitted ‘to the board in connection with loan guarantees, and a list of the 
participating institutions, together with the loan dereuly rates of the respective participating in- 
stitutions. 


History: 1978 Comp., § 21-21-24, enacted by Laws For designation of the commission on higher education 
1978,ch.110,$11. .., as the higher education seperimenti see 9-25-4.1 NMSA 
Bracketed material. — The bracketed material was 1978. 


inserted by the compiler and is not part of the law. 


21-21-25. Collection of student loans; contracts authorized. 


The board of educational finance [commission on higher education [higher education depart- 
ment]] may contract with one or more attorneys or law firms or with any other private business 
concern to assist the board [commission [department]] in collecting any defaulted loan made pur- 
suant to the Student Loan Act [21-21-1 through 21-21-18 NMSA 1978] or the Student Loan Guar- 
antee Act [21-21-14 through 21-21-24 NMSA 1978]. No contract shall be entered into pursuant to 
this section lege pa ag ie Beet pee from two or more queliied firms. 


: ; § 


History: 1978 Comp., § 21.21.28, enacted by Laws For designation of the commission on higher education 
1978, ch. 110, § 12. as the higher education department, see 9-25-4.1 NMSA 
Bracketed material. — The bracketed material was 1978, 


inserted by the compiler and is not part of the law. 


21-21-26. Relationship to Student Loan Act. | Bae ‘ 


No student loans shall be made under the provisions of the Student Loan Act [21-21-1 through 
21-21-18 NMSA 1978] subsequent to the effective date of the Student Loan Guarantee Act. It is 
the intent of the legislature that the Student Loan Act be continued solely for the purpose of ad- 
ministering student loans made under the provisions of the Student Loan Act and for retirement 
of bonds issued under the Student Loan Act until all such loans are completely paid and all:such 
outstanding bonds are retired. 


History: 1978 Comp., § 21-21-26, enacted By Laws Compiler's notes. — The phrase "effective date of the 
1978, ch. 110, § 14. .. Student Loan Guarantee Act" means July 1, 1978, the ef-. 
fective date of Laws 1978, SAPS? 110, 
ARTICLE 21A 
_ Educational a uuieEaee 
Sec. . aT ‘Sec. 
21-21A-1. Short title. 21-21A-15. Legal investments; tax exemption. 
21-21A-2, Repealed. “ 7 21-21A-16, Annual report and audit. 
21-21A-3. Definitions. ; 21-21A-17. Repealed. 
21-21A-4, Repealed. 21-21A-18. Repealed. 
21-21A-5.: Nonprofit foundation authorized; purpose. 21-21A-19, Gifts by persons, corporations, institutions 
21-21A-6. Foundation; board of directors; members; and associations. 
terms; meetings; bylaws. 21-21A-20. Repealed. 
21-21A-7. Foundation powers. 21-21A-21. Dissolution of foundation. 
21-21A-8. Issuance of revenue bonds, f )21-21A-22. Agreement with the state. 
21-21A-9. Status of bonds. 21-21A-23. Repealed. 
21-21A-10. Refunding bonds. 21-21A-24. Educational assistance; foundation activities 
21-21A-11. Trust agreements authorized. not affected by repeal. 
21-21A-12. Pledge of assets or revenues of foundation. 21-21A-25; Educational assistance; nonprofit corporation 
21-21A-13. All money received deemed trust funds, status not. affected by, repeal. 


21-21A-14. Rights of holders of bonds. 
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21-21A-1 


21-21A-1. Short title. 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21-21A-6 


Chapter 21, Article 21A NMSA 1978 may be cited as the "Educational Assistance Act”. . 


History: Laws 1981, ch. 319, § 1; 2005, ch. 201, § 1. 
Cross references. — For Teacnee Loan for eS Act, 
see 21-22EK-1 NMSA 1978 et seq. 


21-21A-2. Repealed. 


Repeals. — Laws 2011, ch. 168, § 10 repealed 21-21A-2 
NMSA 1978, as enacted by Laws 1981, ch. 319, § 2, re- 
lating to purpose, effective June 17, 2011. For provisions 


21-21A-3. Definitions. 
As used in the Educational Assistance Act: 


The 2005 amendment, effective June 17, 2005,.added: 
the statutory reference to the act. 


of former section, see the 2010 NMSA 1978 on NMOneS. 
ource. com. 


A.. "bond" means any bond, note or other evidence.of indebtedness; 
B. "educational loan" means a loan for educational purposes made.to or dor the benefit of Cael. 


fied persons; 


C. "foundation" means a corporation formed pursuant to hae provisions bf the Educational As- 
sistance Act to provide financial assistance for post-secondary education; and... . 

D. "institution of higher education" means the state institutions of higher education enumer- 
ated in Article 12, Section 11 of the constitution of New Mexico or. other institution of higher edu- 


cation approved by the foundation. 


History: Laws 1981, ch. 319, § 3; 1989, ch. 19, § 1; 
2005, ch. 201, § 3; 2011, ch. 168, § 1. 
The 2011 amendment, effective June 17, 2011, de- 


leted the definition of "corporation", which referred to the’ 


loan guarantee corporation organized under repealed Sec- 
tion 21-21A-4 NMSA 1978. 


21-21A-4. Repealed. 


Repeals. — Laws 2011, ch. 168, § 10 repealed 21-21A-4 
NMSA 1978, as enacted by Laws 1981, ch. 319, § 4, re- 
lating to authorization, members, terms, meetings and 


The 2005 amendment, effective June 17, 2005, deleted 
in Subsection E the qualification that another institution 
of higher education must be a state institution cpcgmnized 
by the commission on higher education. ° 


bylaws. of nonprofit guarantee corporations, effective 
June 17, 2011. For provisions of former section, see the 
2010 NMSA 1978 on NMOneSource.com. 


21-21A-5. Nonprofit foundation authorized; purpose. 


A majority of the four-year institutions of higher education may form, pursuant to the provisions of 
the Nonprofit Corporation Act [Chapter 53, Article 8 NMSA 1978], a nonprofit foundation, separate 
and apart from the state. The purpose of the foundation is to improve the educational opportunities of 
residents of New Mexico by providing financial assistance to qualified persons, including a program of 
making, financing, purchasing, holding and selling educational loans, and by servicing educational loan, 
scholarship, grant, work study and other educational assistance programs. 


History: Laws 1981, ch. 319, § 5; 1989, ch. 19, § 3; 
2005, ch. 201, § 4. 

The 2005 amendment, effective lesa 17, 2005, de- 
leted the requirement that loans be insured. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15 Am. 
Jur 2d Charities §§ 45, 46, 180 to 182, 184. 
14 C.J.S. Charities §§ 9, 60 to 64. 


21-21A-6. Foundation; board of directors; members; terms; meetings; 
bylaws. 


A. The foundation shall be governed by and all of its functions, powers and duties shall be exer- 
cised by a board of directors. After the effective date of this 2011 act, the board sitting prior to the 


646 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved, 


21-21A-7 


EDUCATIONAL ASSISTANCE 


21-21A-7 


effective date of this 2011 act shall appoint the next successor board and shall establish staggered 
four-year terms for the members. The board shall consist of the following members: 

(1) the state treasurer or the state treasurer's designee; 

(2) two members representing post-secondary education; 

(3) two members representing lending institutions; and 

(4) other members as provided by the foundation bylaws. 

B. A-vacancy shall be filled by appointment by the board for the unexpired term. 

C. The board shall elect a chair and such other officers as it deems necessary. 

D. Members of the board shall receive no compensation for their service, but may be reim- 
bursed on a per diem and mileage basis for their actual and necessary ‘expenses reasonably in- 
curred in the performance of their duties as board members, in an amount not exceeding the 
amount authorized by law for nonsalaried public officers of governmental entities of this state. 

E. Board meetings shall be open to the public. The board shall: adopt bylaws governing board 
meetings consistent path the provisions of the Open Meetings Act [Chapter 10, Article 15 NMSA 


1978]. 


F. The foundation shall adopt bylaws, in accordance with the provisions of the Nonprofit Cor- 
poration Act. [Chapter 53, Article 8 NMSA 1978], governing the conduct of the foundation in the 
performance of its duties under the Educational Assistance Act and the federal Higher Education 


Act of 1965, as amended. - 


History: Laws 1981, ch. 319, § 6; 1989, ch. 19, § 4; 
1995, ch. 201, § 1; 2011, ch. 168, § 3. 

Cross references. — For the federal Higher Education 
Act of 1965, see 20 U.S.C. § 1001 et seq. 

The 2011 amendment, effective June 17, 2011, di- 
rected the board of directors sitting prior to June 17, 
2011 to appoint the next successor board for staggered 
terms of four years; restructured the membership of the 
board of directors by reducing the number of members 
representing post-secondary education from seven to two 
members, by eliminating the requirement that members 


administrators, and by permitting the board to provide 
for other board members in the foundation's bylaws; and 
eliminated references to the loan guarantee corporation 
organized under repealed Section 21-21A-4 NMSA 1978. 
The 1995 amendment, effective June 16, 1995, in Sub- 
section A, substituted "eleven" for "ten", made minor sty- 
listic changes in Paragraphs (2) and (3) and added Para- 
graph (4), and in Subsection B, inserted "and governing 
board member" and "or governing board member" in the 
first sentence and inserted "or by the two-year college rep- 


resentative body making the original appointment" in the 


representing post-secondary education be regents and second sentence. 


21-21A-7,. Foundation powers. 


The foundation may from time to time issue negotiable bonds in conformity with the applicable 
provisions of the Uniform Commercial Code [Chapter 55 NMSA 1978]. The foundation shall have 
all the powers necessary and convenient to carry out its purposes under the Educational Assis- 
tance Act or other purpose identified by the foundation, including the following powers: 

A. to make or participate in the making of educational loans, to purchase or participate in the 
purchase of educational loans and to contract in advance for any such purchase or to purchase and 
retain rights to make any such purchase and to pay any amounts payable in respect of such rights; 

B. _to sell or participate in the sale of educational loans to the student loan marketing: asso- 
ciation or to other purchasers, in conformity with the federal Higher Education Act of 1965, as 
amended, any such sale to be public or private and on such terms as the foundation may authorize, 
and to contract in advance for any such sale or to purchase and retain rights to make any such sale 
and to pay commitment fees or any other amounts payable in respect of such rights; 

C. to collect and pay reasonable fees and charges in connection with the making, purchasing, 
selling and servicing or the causing to be made, purchased, sold or serviced of educational loans 
held by the foundation; 

D. toenter into an agreement with insurance carriers to insure against any loss in canara with 
its operations, including without limitation the repayment of any educational loan, in such amounts 
and from such insurers as it deems necessary or desirable and pay the premiums for that insurance; 

E. to consent, when it deems appropriate, to the modification of the rate of interest, the time of 
payment of any installment of principal or interest or any other terms of any educational loan held 
by the foundation; provided that no such consent shall be made or given if the effect would be to 
lessen or invalidate any insurance coverage or reinsurance in respect of any such educational loan; 
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F. . to employ an executive director and such other officers and employees as it deems necessary 
and set their compensation and prescribe their duties; » 

G. to make, execute and effectuate any and all agreements or other documents with ine fed- 
eral or state agency or other person, corporation, association, partnership, organization or entity 
necessary to accomplish its purposes under the Educational Assistance Act; 

H. to authorize a retirement program for salaried officers and employees of the foundation; 

I. to authorize reimbursement of expenses of salaried officers and employees of the foundation; 

J. . to purchase liability insurance for officers and directors and such other i insurance as may be 
reasonable and necessary; 

K. to accept loans, public or private grants, devises, gifts, Heauisitts and any other aid foots joeti 
source whatsoever and to agree to and comply with conditions incident thereto; be tt 

L.° to sue and be sued in its own name and to plead and interplead; 

M. to adopt an official seal and alter it at pleasure; rs08 

N. to adopt bylaws: and policies for the regulation of its affairs and the sionidniot of its ingiitobt 

O. to employ fiscal consultants, attorneys, counselors and such other consultants and ase 
ees as may be required in its judgment and to fix. and pay their compensation; 

P. to invest any funds held in reserves, held in here fund accounts or not required i im- 
mediate disbursement; 

Q. to fix, revise from time to time, charge and collect fash and ‘thie charges for services ren- 
dered by the foundation in connection with educational loan, pai bel erent work study and 
other educational assistance programs; and 

R. ‘to do any and all things necessary or convenient to carry out its purpose and powers andi 
the Educational Assistance Act or other purpose identified by the foundation. 


History: Laws 1981, ch. 319, § 7; 1989, ch. 19, § 5; 
2005, ch. 201, § 5; 2011, ch. 168, § 2. 

Cross references, — For the foleral Higher Education 
Act of 1965, see 20 U.S.C. § 1001 et seq. ' 

The 2011 amendment, effective June 17, 2011, broad- 
ened the power of the foundation by eliminating the 
limitations on the compensation and reimbursement of 
expenses paid to officers and employees in Subsections F 
and I, and by authorizing the foundation to carry out pur- 
poses identified by the foundation in addition to the pur- 
poses of the Educational Assistance Act in Subsection R; 


rabpSétiile the foundation's educational loan program and 
its functions and duties. 

The 2005 amendment, effective June 17, 2005, deleted 
the requirement that loans be insured in Subsections A 
through E and G and deleted in Subsection G'reference 
to regulations 


ANNOTATIONS 


Loans to nonresidents. — This article does not prohibit 
the foundation from making insured student loans'to other- 
wise eligible nonresidents enrolled in eligible New Mexico 


and eliminated the foundation's authority, to adopt rules educational institution. 1988 Op, Att'y Gen. No. 88-60. 


21-21A-8. Issuance of revenue bonds. - 

The foundation may from time to time issue negotiable revenue bonds. The proceeds of the sale 
of the bonds issued pursuant to the Educational Assistance Act may be used to fund reserves for 
the bonds, to pay interest on the bonds and to pay the necessary expenses of issuing the bonds, 
including bond counsel and fiscal advisory fees and other legal, consulting and printing fees and 
costs. All bonds may be issued in one or more series. The bonds of each issue shall be dated and 
bear interest’ payable as prescribed by the foundation. The bonds shall mature serially or other- 
wise not later than thirty years from their date and may be redeemable before maturity, at the - 
option of the foundation, at prices and under terms and conditions fixed by the foundation in its 
resolution or trust’ agreement providing for issuance of the bonds. The resolution or trust agree- 
ment shall also determine the form of the bonds, including the form of any interest coupons to be 
attached to the bonds, and shall fix the denominations of the bonds and the place of the payment of 
the principal and interest of the bonds. The bonds shall be executed on behalf of the foundation as 
special obligations of the foundation payable only from the funds specified in the Educational As- 
sistance Act and shall not be a debt of the state, any eligible post-secondary institution or any mu- 
nicipality, and neither the state nor any eligible post-secondary institution or municipality shall 
be liable for the bonds. The resolution or trust agreement may provide for registration of the bonds 
as to ownership and for successive conversion and reconversion from registered to bearer bonds 
and vice versa. The bonds may be registered in the office of the foundation. After the registration 
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and delivery to the purchasers, the bonds are incontestable and constitute special obligations of 
the foundation, and the bonds and coupons are negotiable instruments under the laws of the state. 
The bonds may be sold at public or private sale by the foundation at prices and in accordance with 
procedures and terms it'determines to be advantageous and reasonably obtainable. The founda- 
tion may provide for replacement of any bond that is mutilated or destroyed. 


History: Laws 1981, ch. 319, § 8; 1989, ch. 19, § 6; and substituted "thirty years" for "fifteen years" in the 


1996, ch. 76, § 1; 2005, ch, 201, § 6. fifth sentence. 
The 2005 amendment, effective June 17, 2005, deleted 
the provision that no bond proceeds may be expended for ANNOTATIONS 
the making or purchase of any educational loan, unless » Am. Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. 
the.loan isian instired-educational loan, Jur, 2d Public Securities and Obligations §§ 13, 120, 186 
The 1996 amendment, effective March 5, 1996, de-, to 205, 228, 298. 299. 416. 420 to 424 
leted ey precogink "bond counsel" in the second sentence 81A C.J.8. States §8 952 to 262. 


21-21A-9. Status of bonds. 


A. Bonds and other obligations issued under the provisions of the Educational Assistance Act 
shall not be deemed to constitute a debt, liability or obligation of or a pledge of the faith and credit 
of the state or any political subdivision thereof, but shall be payable solely from the revenues or 
assets of the foundation pledged for such payment. Each obligation issued on behalf of the founda- 
tion under that act shall contain on its face a statement to the effect that neither the state nor the 
foundation'shall be obligated to pay the obligation or the interest on the obligation except from the 
revenues or assets pledged for payment and that neither the faith and credit nor the taxing power 
of the state or any political subdivision thereof is pledged to the payment of the principal of or the 
interest on such obligation. 

B. Expenses incurred by the foundation in carrying out the provisions of the Educational As- 
sistance Act may be made payable from the revenues and funds provided pursuant to that act, and 
no liability shall be incurred by the foundation under that act beyond the extent to which such 
money has been provided. 


History: Laws 1981,‘ch. 319, § 9; 2011, ch. 168, § 4. ANNOTATIONS 


The 2011 amendment,’ effective June 17, 2011, . 
eliminated references to the loan guarantee corpora- Am. Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. Jur. 


tion organized under repealed Section 21-21A-4 NMSA 2d Public Securities and Obligations §§ 13, 416, 420 to 424. 
1978. ee | | 814A States § 261. 


21- 21A-10. Refunding bonds. 


The board of directors of the foundation may by Sackation provide tm the issuance of refund- 
ing bonds to refund any outstanding bonds issued under the Educational Assistance Act, together 
with redemption premiums, if any, and interest accrued or to accrue thereon, Provisions governing 
the issuance and sale of bonds under that act govern the issuance and sale of refunding bonds in- 
sofar as applicable. Refunding bonds may be exchanged for the outstanding bonds or may be sold 
and the proceeds used to retire the outstanding bonds. Pending the application of the proceeds of 
any such refunding bonds, with any other available funds, to the payment of the principal, interest 
and any redemption premiums on the bonds being refunded, and if so provided or permitted in the 
resolution of the foundation authorizing the issuance of such refunding bonds, to the payment of 
any interest on such refunding bonds and any expenses incurred in connection with such refund- 
ing, such proceeds may be placed in escrow and invested in’securities which are unconditionally 
guaranteed by the United States and which shall mature or which shall be subject to redemption 
by the holders thereof, at the option of the holders, not, later than the respective dates when the 
proceeds, together with the:interest accruing thereon, will be required for the purposes intended. 


History: Laws 1981,ch.319,§10. ANNOTATIONS 
Am. Jur, 2d, A.L.R. and C.J.S, references, — 64 Am. 


Jur, 2d Public Securities and Obligations §§ 261 to 269. 
81A C.J.S, States § 259. 
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21-21A-11. Trust agreements authorized. 


In the discretion of the foundation, any bonds issued under the provisions of the Educational As- 
sistance Act may be secured by a trust agreement by and between the foundation and a corporate 
trustee, which may be a bank or trust company having trust powers within or without the state. 
The trust agreement or the resolution providing for the issuance of the bonds may pledge or as- 
sign all or any part of the revenues or assets of the foundation, including without limitation edu- 
cational loan receipts, educational loans, federal interest subsidies, special allowance payments 
and educational loan commitments; temporary loans, contracts, agreements and other security _ 
or investment obligations; the fees or charges made or received by the foundation; the money 
received in payment of educational loans and interest on that money, including the proceeds of 
insurance thereon; and any other money received or due to be received by the foundation. The 
trust agreement or resolution may contain such provisions for protecting and enforcing the rights 
and remedies of the holders of bonds as may be reasonable and proper and not in violation of 
law, including covenants setting forth the duties of the foundation in relation to the purposes to 
which bond proceeds may be applied, the disposition or pledging of the revenues or assets of the 
foundation and the custody, safeguarding and application of all money. It shall be lawful for any 
bank or trust company incorporated under the laws of the state that may act as depository of the 
proceeds of bond revenues or other money pursuant to the Educational Assistance Act to furnish 
such indemnifying bonds or to pledge such securities as may be required by the foundation. The 
trust agreement or resolution may set forth the rights and remedies of the holders of any bonds 
and of the trustee and may restrict the individual right of action by any bondholders, The trust 
agreement or resolution may contain such other provisions as the foundation deems reasonable 
and proper for the security of the holders of any bonds, All expenses incurred in carrying out the 
provisions of the trust agreement or resolution may be paid from the revenues or assets pledged 
or assigned to the payment of the principal of and the interest on bonds or from any other funds 
available to the foundation. 


History: Laws 1981, ch. 319, § 11; 2005, ch. 201, § 7. ANNOTATIONS 
The 2005 amendment, effective June 17, 2005, 
changed "insured student loan" to "educational loan". Am. Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. 


Jur. 2d Public Securities and Obligations § 199. 


21-21A-12. Pledge of assets or revenues of foundation. 


The pledge of any assets or revenues of the foundation to the payment of the:principal of or the in- 
terest on any bonds shall be valid and binding from the time when the pledge is made, and any such 
assets or revenues shall immediately be subject to the lien of such pledge without any physical delivery 
thereof or further act, and the lien of any pledge shall be valid and binding as against all parties hav- 
ing claims of any kind in tort, contract or otherwise against the foundation, irrespective of whether 
such parties have notice thereof. Nothing herein shall be construed to prohibit the foundation from 
selling any assets subject to any such pledge except to the extent that any such sale may be restricted 
by the trust agreement or resolution providing for the issuance of such bonds. 


History: Laws 1981, ch. 319, §:12. 


21-21A-13. All money received deemed trust funds. 


Notwithstanding any other provisions of law, all money received by the foundation under the pro- 
visions of the Educational Assistance Act shall be deemed to be trust funds to be held and applied 
solely as provided in that act. The resolution authorizing any obligations or the trust agreement 
securing the obligations may provide that any of the money may be temporarily invested pending 
disbursement and shall provide that any officer with whom or any bank or trust company with 
which the money is deposited shall act as trustee of the money and shall hold and apply the money 
for the purposes of the Educational Assistance Act pursuant to the resolution or trust agreement. 
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History: Laws 1981, ch, 319, § 13; 2011, ch. 168, § 5. be invested as provided in the Educational Assistance 
The 2011 amendment, effective June 17, 2011, Act, 
eliminated the requirement that money of the foundation 


21-21A-14, Rights of holders of bonds. 


Any holder of bonds issued under the provisions of ha Educational Assistance Act or any coupons 
appertaining thereto, and the trustee under any trust agreement or resolution authorizing the issu- 
ance of such bonds, except as the rights given pursuant to that act may be restricted by such trust 
agreement or resolution, may, either at law or in equity, by suit, action, mandamus or other proceed- 
ing, protect ‘and enforce any and all rights under the laws of the state or granted by that act or under 
such trust agreement or resolution or under any other contract executed by the foundation pursuant 
to that act, and may enforce and compel the performance of all duties required by that act or by such 
trust agreement or resolution to be performed by the foundation or by any officer thereof. ’ 


History: Laws 1981, ch. 319, § 14. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d ges Securities and Obligations §§ 276, 277, 298, 
299. ‘ 

81A GJS. States § 262. 


21-21A-15. Legal investments; tax exemption. 


All bonds issued by the foundation under the Educational Assistance Act are legal and autho- 
rized investments for banks, savings banks, trust companies, savings and loan. associations, insur- 
ance companies, fiduciaries, trustees and guardians and for the sinking funds of political subdivi- 
sions, departments, institutions and agencies of the state. When accompanied by all unmatured 
coupons appurtenant to them, the bonds are sufficient security for all deposits of state funds and 
of all funds of any board in coutnol of public money at the par value of the bonds. The bonds and 
the income from the bonds are free from taxation within this state except inheritance and gift 
taxes. The foundation, in its discretion and by such means as it deems appropriate, may waive 
the exemption from federal income taxation of interest on the bonds. The bonds subject to federal 
income taxation issued by the foundation shall be payable as to principal and interest with such 
frequency as may he required by the foundation. 


History: Laws 1981, ch, 319, § 15; 1988, ch. 124, § 1. iy _.,. ANNOTATIONS _, 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur, 2d State and Local Taxation §§ 346, 495, 496. 
84 C.J.S, Taxation § 260; 85 C.J.S. Taxation § 1098. 


21-21A-16. Annual report and audit. 


A. The foundation shall, promptly following the close of each fiscal year, submit an annual 
report of its activities for the preceding year to the governor, the secretary of state, the state au- 
ditor and the legislative finance committee. Each report shall set forth a complete operating and 
financial statement of the foundation during the year. The board of directors of the. foundation 
shall annually contract with an independent certified public accountant, licensed by the state, 
to perform an examination and audit of the accounts and books of the foundation, including its 
receipts, disbursements, contracts, leases, sinking funds, investments and any other records and 
papers relating to its financial standing, and shall make a determination as to whether the foun- 
dation has complied with the provisions of the Educational Assistance Act. The person performing 
the audit shall furnish copies of the audit report to the governor, the secretary of state, the state 
auditor and the legislative finance committge, where they shall be placed on file and made avail- 
able for inspection by the Benet! pubis. 
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21-21A-17 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-21A-21 


B. Subject to the provisions of any contract with bondholders or noteholders, the foundation 
shall prescribe a system of accounts. 

C. The costs of audits and examinations performed pursuant to this section shall be paid by 
the foundation. 


History: Laws 1981, ch. 319, § 16; 2011, ch. 168, § 6; organized under repealed Section 21-21A-4 NMSA 1978; 


2013, ch. 75, § 11. in Subsection A, eliminated the authority of the director 

The 2013 amendment, effective July 1, 2013, assigned of the financial institutions division of the commerce and 
the functions of the corporations bureau to the secretary industry department to appoint an auditor if the board of 
of state; in Subsection A, in the first sentence, after "the directors cannot agree upon an auditor; and eliminated 
governor, the", deleted "corporations bureau of the public the requirement that the director of the financial institu- 
regulation commission" and added "secretary of state" tions. division examine the foundation at least.once each 
and in fourth sentence, after "the governor, the", deleted year to determine if the foundation has complied With, the 
"corporations bureau" and added "secretary of state". Educational Assistance Act. 


The 2011 amendment, effective June 17, 2011, 
eliminated references to the loan guarantee corporation 


21-21A-17. Repealed. 


Repeals. — Laws 2011, ch. 168, § 10 repealed 21-21A- For provisions of former section, see the 2010 NMSA 1978 
17 NMSA 1978, as enacted by Laws 1981, ch. 319, § 17, on NMOneSource,com. 
relating to investment of funds, effective June 17, 2011. 


21-21A-18, Repealed. 


Repeals. — Laws 2011, ch. 168, § 10 repealed 21-21A- bonds and educational loan notes, effective June 17, 2011. 


18 NMSA 1978, as enacted by Laws 1981, ch. 319, § 18, re- For provisions of former section, see the 2010 NMSA 197 8 
lating to investment of severance tax permanent fund in on NMOneSource.com. 


21-21A-19. Gifts by persons, corporations, institutions and associations. 


A. Any person or domestic corporation or association organized for the purpose of carrying 
on a business in New Mexico may, regardless of the provisions of any certificate of incorporation, 
charter or other articles of organization, make contributions or gifts, grants, bequests, devises or 
loans to the foundation. | 

B. Any institution of higher education or nonprofit corporation having funds available for stu- 
dent scholarships or student loans, regardless of the provisions of its charter, certificate of incor- 
poration or other articles of organization including bylaws, may loan these restricted funds to the 
foundation under such terms and conditions as may be mutually agreed upon for the purpose of 
making educational loans. 


History: Laws 1981, ch. 319, § 19; 1983, ch. 213, § 24; The 2005 amendment, effective June 17, 2005, changed 
2005, ch. 201, § 9. "insured educational loans" to "educational loans" in Sub- 
section B. 


21-21A-20. Repealed. 


Repeals. — Laws 2011, ch. 168, § 10 repealed 21-21A- provisions of former section, see the 2010 NMSA 1978 on 
20 NMSA 1978, as enacted by Laws 1981, ch. 319, § 20, NMOneSource.com. 
relating to conflicts of interest, effective June 17, 2011. For 


21-21A-21.. Dissolution of foundation. 


Upon termination or dissolution, all rights and properties of the foundation shall pass to and be 
vested in the state, subject to the rights of any bondholders, lienholders and other creditors. 


History: Laws 1981, ch, 319, § 21; 2011, ch. 168, § 7. The 2011 amendment, effective June 17, 2011, elimi- 
nated references to the loan guarantee corporation orga- 
nized under repealed Section 21-21A-4 NMSA 1978. 
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21-21A-22 WORK-STUDY 21-21A-25 


21-21A-22. Agreement with the state. 


The state does hereby pledge to and agree with the holders of any bonds or notes issued under 
the Educational Assistance Act that the state will not limit or alter the rights hereby vested in 
the foundation or the corporation by that act to fulfill the terms of any agreement made with the 
holders thereof or in any way impair the rights and remedies of such holders until such bonds or 
notes together with the interest thereon, with interest on any unpaid installments of interest and 
all costs and expenses in connection with any action or proceedings by or on behalf of such holders 
are fully met and discharged. The foundation is authorized to include this pledge and agreement 
of the state in any agreement with the holders of such bonds or notes. 


History: Laws 1981, ch. 319, § 22. 


21-21A-23. Repealed. 


Repeals. — Laws 2011, ch. 168, § 10 repealed 21- Student Loan Guarantee Act, effective June 17, 2011. For 
21A-23 NMSA 1978, as enacted by Laws 1981, ch. 319, provisions of former section, see the 2010 NMSA 1978 on 
§ 23, relating to administration of Student Loan Act and NMOneSource.com. 


21-21A-24, Educational assistance; foundation activities not affected by 
repeal. 


The repeal of sections or parts of sections ’of the Educational Assistance Act does not affect the 
existence of the educational assistance foundation created pursuant to that act or its activities in 
relation to bonds issued and outstanding or the servicing of student loans outstanding, including 
any special status of the foundation or dispensation granted to the foundation prior-to the effective 
date of this 2011 act in other provisions of law. 


History: Laws 2011, ch. 168, § 8. IV, § 23, was effective June 17, 2011, 90 days-after the 
Effective dates, — ‘Lawa 2011, ch. 168 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


21-21A-25. Educational assistance; nonprofit corporation status not 
affected by repeal. 


The repeal of sections or parts of sections of the Educational Assistance Act does not affect the 
existence of the educational assistance nonprofit corporation created pursuant to that act or its 
designation as the single nonprofit corporation authorized to provide a statewide educational loan 
program for the purposes of the federal Higher Education Act of 1965. 


History: Laws 2011, ch. 168, § 9. IV, § 23, was effective June 17, 2011, 90 days after the 
Effective dates. — Laws 2011, ch. 168 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. Cross references, — For the federal Higher Education 
Act of 1965, see 20 U.S.C. § 1001 et seq. 
ARTICLE 21B 
Work-Study 
Sec. Sec. 
21-21B-1. Short title. 21-21B-6. Program; description. 
21-21B-2. Definitions. 21-21B-7. Students; eligibility. 
21-21B-3. Fund; creation. 21-21B-8. Compensation. 
21-21B-4. Fund; allocation. 21-21B-9. Prohibitions. 


21-21B-5. Disbursement of funds. 
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21-21B-1 STATE AND PRIVATE EDUCATION INSTITUTIONS ‘21-21B-6 


21-21B-1. Short title. ta arly eltiwe J 397g Aro kesAbSeDS 
Pheer a, Article:21B NMSA 1978 may be; cited as:the "Work Study Act") Ane 


History: Laws 1982, ch. 88, § 1; 2005, ch, 289,§27, The 2005 vahansiberaads reflective cae hy 2005, Pidell 
the statutory reference to the act. bier 


22 


21-21B-2. Definitions. Yay fp OPE Le ene ante 


As used in the Work-Study Act: te ‘exeblod orticiw testa setagd 

A. "board" or "commission" or "department" means the higher education department; and | 

B. "institution" means any state post-secondary educational institution and ‘any private non- 
profit post-secondary educational institution within New Mexico. 


History: Laws 1982, ch. 88, § 2; 2005, ch. 289, § 28. the higher education department and déléted the refer- 
The 2005 amendment, effective April 7, 2005, defined ence to the board of educational finance in the definition 
"commission" and "department" in Subsection A to mean in Subsection A, 


21-21B-3. Fund; creation. 


A "work-study fund" is created in the state treasury. The commission is instructed to create and 
maintain a state work-study program in accordance with the Work-Study Act. The commission 
is authorized to promulgate rules and regulations necessary to administer the Work-Study Act. 
A financial aid officer may exercise professional. judgment,.when special circumstances. exist, to 
adjust cost of attendance.or expected family contribution or to modify other-factors that make the 
program responsive to a student's special financial circumstances and for which documentation 
exists in the student's file within the parameters authorized for this program. 


History: Laws 1982, ch. 88, § 3; 1991, ch. 262, § 1. The 1991 amendment, effective June 14, 1991,, sub- 
+ ; stituted "commission" for "board" in two places.and. added 
the final sentence. 


21-21B-4.. Fund; allocation. 


Funds appropriated to the work-study fund shall be allocated by the board to eligible institu- 
tions for their use in employing eligible students. 


History: Laws 1982, ch, 88, § 4, ' 14A 0.5.8, Colleges and Universities §§ 7, 31, 33; 81A 
ANNOTATIONS. States §§ 205, 211. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur.2d Colleges and Universities §§ 19, 32.to 34; 68A 
Am. Jur, 2d Public Funds §§ 56 to 58, 


hy 
i s 


21-21B-5. Disbursement of funds. 


The board shall assure that expenditures from the work-study fund are apportioned equitably 
among eligible institutions. 


History: Laws 1982, ch. 88, § 5. 


21-21B-6. Program; description. 


Any student who is eligible under Section 7 [21-21B-7 NMSA 1978] of the Wark! Study Act. may 
apply for work-study employment, but the board must expend at least one-third of the money from 
the work-study fund in any one academic year for applicants chosen on the basis of monetary need 


654 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


21-21B-7 STUDENT CHOICE GRANTS 21-21C-1 


criteria set by the board. The institution which the student attends shall arrange employment. 
Employment is limited to post-secondary nonprofit institutions, state political subdivisions, state 
agencies and nonprofit organizations which are approved by the board. The employer must pay at 
least twenty percent of the salary and benefits of the student. 


History: Laws 1982, ch. 88, § 6. 


21-21B-7. Students; eligibility. 


A student is eligible for employment in the state work-study program if he is enrolled at least 
a one-half-time student, is in compliance with the institution's satisfactory academic progress 
requirements, is a resident of New Mexico and has legally entered the United States. The commis- 
sion on higher education shall establish criteria to apply in determining whether the enrollment 
and residency requirements are met by the applicant. 


History: Laws 1982, ch. 88, § 7; 1991, ch. 262, § 2. average of 2.0 on a 4.0 scale during an academic term and 
. The 1991 amendment, effective June 14, 1991, re- is a resident of New Mexico and a citizen of the United 
wrote the first sentence which read "A student is eligible States" and substituted "commission on higher education" 
for employment in the; state work-study program if he is for "board" in the second sentence. 


enrolled as a full-time student, maintains a grade point 


21-21B-8. Compensation. 


Students shall not be paid less than the rate set forth in Section 50-4-22 NMSA 1978. Students 
are not eligible for benefits under the Unemployment Compensation Law [Chapter 51 NMSA 
1978] because of participation in the work-study program. 


History: Laws 1982, ch. 88, § 8. 


21-21B-9. Prohibitions. 


Students cannot work in the following jobs and remain eligible for the state work-study pro- 
gram: 
A. jobs that advance a religious purpose; 
B. jobs that have an objective that is primarily religious; — 
/C. jobs that involve excessive entanglements with a religious organization; and 
D. jobs that involve partisan political activity. 


$ 


History: Laws 1982, ch. 88, § 9. 


ARTICLE 21C 
t haltid : Jae, 

Student Choice Grants 
Sec. y 444 Sec, 
21-21C-1. Short title. 21-21C-6. Eligibility. 
21-21C-2, Purpose. 21-21C-7, No funds for sectarian purposes. 
21-21C-3. Definitions. — « : 21-21C-8. Promulgation and distribution of regulations. 
21-21C-4. Fund created. 21-21C-9, Penalty. 


21-21C-5. Grants; procedures. 


21-21C-1. Short title. 
This act [21-21C-1 through 21-21C-9 NMSA 1978] may be cited as the "Student Choice Act". 


History: Laws 1983, ch. 240, § 1. 
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21-21C-2 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-21C-5 


21-21C-2. Purpose. 


The legislature finds that independent institutions of higher education provide a valuable ser- 
vice for New Mexico residents by allowing educational choice, The-legislature declares that the 
purpose of the Student Choice Act is to broaden student choice and to make maximum possible 
utilization of existing postsecondary educational resources and facilities, both public and indepen- 
dent, and thus to benefit the residents of the state. The legislature further finds that the broaden- 
ing of educational choice will reduce the financial demands on the taxpayers of New Mexico. 


History: Laws 1983, ch. 240, § 2. 


21-21C-3. Definitions. 


As used in the Student Choice Act: 

A. "board" ["commission" ["department"]] means the board of educational finance [commission 
on higher education [higher education department]]; 

B. "institution" means any independent nonprofit nonsectarian four-year college or university 
whose New Mexico campus iis accredited by the North Central Accrediting Association; 

C. "independent" as used with respect to an institution means any institution which i is not a 
state institution; and 

D. "student choice grant" means a grant awarded to a student by the board [commission [de- 
partment]] pursuant to the provisions of the Student Choice Act. 


History: Laws 1983, ch. 240, § 3. 
Bracketed material. — The bracketed. material was 
inserted by the compiler and is not part of the law. 


21-21C-4. Fund created. 


For designation of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978. 


There is created in the state treasury the "student choice fund" which shall be administered by 
the board [commission [department]] in accordance with the provisions of the Student Choice Act. 


History: Laws 1988, ch. 240, § 4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

For designation of the commission on higher education 
as the higher education department, see 9-25-4,1 NMSA 
1978. 


21-21C-5. Grants; procedures. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Colleges and Universities §§ 19, 32 to 34; 638A 
Am. Jur. 2d Public Funds §§ 56 to 58. 

14A C.J.S: Colleges and Universities §§ 7, 31, 33; 81A 
States §§ 205, 211. 


Student choice grants shall be awarded in the following manner, subject to rules and regulations 


promulgated under Section 21-21C-8 NMSA 1978: 


A. the student desiring a student choice grant shall be entitled to a student choice grant upon 

a determination by the commission on’higher education [higher education department] that: 
(1) the student is enrolled or shall be enrolled, at the time the student choice grant is 
awarded and disbursed, at an institution for at least six semester credit hours in a program lead- 


ing to a degree; 


(2) the student is in satisfactory academic standing in the institution or is making his first 


application to the institution; 


(3) the student is a New Mexico resident, as that term is defined for the purpose of deter- 
mining whether resident or nonresident fees are to be paid to a state institution of higher educa- 


tion; and 


(4) considering the other resources reasonably available to the student, a grant, in its 
proposed amount, is probably necessary for the student to begin or continue his education; 
B. on or before the date the student choice grant is awarded, the student shall provide to the 


commission on higher education [higher education department] written authorization, approved 
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21-21C-6 STUDENT CHOICE GRANTS 21-21C-7 


by the institution in which the student is enrolled, granting to the commission [department] au- 
thority to inspect any of the academic or financial records of the student which are held by that 
institution and which are necessary to the proper administration of the provisions of the Student 
Choice Act, and further agreeing that any refund of tuition due to a id who withdraws shall 
be paid directly to the commission [department]; 

C. upon receipt of a student application for a student choice grant and the enrollment report from 
the institution certifying that the student is or will be, on the date of the student choice grant, duly 
enrolled as set forth in Subsection A of this section, the commission on higher education [higher edu- 
cation department] shall certify the maximum amount of the student choice grant, which shall be an 
amount equal to the number of semester credit hours for which the student is enrolled in an institu- 
tion, up to a maximum of eighteen semester credit hours, multiplied by the hourly rate. The hourly 
rate shall be calculated by taking the general fund appropriations for instruction and general pur- 
poses for the university of New Mexico, New Mexico state university, New Mexico highlands university, 
eastern New Mexico university and western New Mexico university for the fiscal year in which the 
student choice grant is to be made, subtracting from that sum the portion deemed by thé commission 
[department] to be attributable to other than undergraduate education and dividing by the aggregate 
number of undergraduate credit hours which were used in the calculation by the board of the general 
fund appropriations. If the hourly rate calculated under this subsection exceeds the tuition rate at any 
institution; then the hourly. rate for purposes of calculating a student choice grant-at that institution 
shall be the institution's hourly tuition rate; 

D. astudent choice grant to a part-time student shall be Daoportichal to the prrsae diies grant 
paid to a full-time student, based on the ratio of part-time credit hours to full-time credit hours; 

EK. if the money in the student choice fund is less than the amount needed to make the student 
choice grants in the amounts determined by the commission on higher educatiom [higher educa- 
tion department], each grant to each student shall be’ reduced proportionally so as to utilize the 
full amount in the student choice fund; and 

F. if a student withdraws or drops below full-time student status and is entitled to a refund for 
any tuition as determined by each institution's refund policy, the student shall pay to the commis- 
sion on higher education [higher education department], as a refund of the student choice grant, 
the amount of any refund to which he is entitled from the institution, nat to exceed the amount of 

the student choice grant awarded to that student. 


History: Laws 1983, ch. 240, § 5; 1990, ch. 102, § 1. For designation of the commission on higher education 
Bracketed material. — The bracketed material was as the higher education department, see 9-25-4.1 NMSA 
inserted by the compiler and is not part of the law. 1978, 


21-21C-6. Eligibility. 


Eligibility of students under the provisions of the Student. Choice Act Boat be as follows: 

A. ° for the first year of implementation, eligibility shall be restricted to freshmen; 

B. for the second year of implementation, eligibility shall be restricted to freshmen and sopho- 
mores; 

C. for the third year of implementation, eligibility shall be restricted to freshmen, sophomores 
and juniors; and 

D. for the fourth year of implementation and every year thereafter, freshmen; sophomores, 
juniors and seniors shall be er A 


eet pak, 1983; ‘ch. 240, § 6. 


21-21C-7. No funds for sectarian purposes. 


No funds appropriated pursuant to the provisions of the Behaat Choice he shall be oak for 
sectarian purposes. 


History: Laws 1983, ch. 240, § 7. 
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21-21C-8 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-21D-2 


21-21C-8. Promulgation and distribution of regulations. 


The commission [department] may make reasonable regulations, consistent with the purposes 
and policies of the Student Choice Act, to carry out the purposes of and to efficiently. administer, 
the Student Choice Act. Those rules and regulations shall be promulgated in accordance with the 
provisions of the State Rules Act [Chapter 14, Article 4 NMSA 1978]. A financial aid officer may 
exercise professional judgment when special circumstances exist to adjust cost of attendance or 
expected family contribution or to modify other factors that make the program responsive to a 
student's special financial cireumstances,;and for which documentation exists in the student's file 
within the parameters authorized for this program. 


History: Laws 1983, ch, 240, § 8; 1991, ch. 262, § 3. The 1991 amendment, effective June 14, 1991, substi- 


Bracketed material. — The bracketed material was tuted "commission" for "board" in the first sentence and 
inserted by the compiler and is not part of the law. added the final sentence. 


For designation of the commission on higher education as 
the higher education department, see 9-25-4.1 NMSA 1978. 


21-21C-9, Penalty. 


Any person: knowingly submitting false information to the board [commission [department]] or 
its agents, which information the board [commission [department]] has requested in order to ad- 
minister the provisions of the Student Choice Act, is guilty of a misdemeanor and wrath be punished 
by a fine of not more than ten thousand dollars ($10, 000). 


History: Laws 1983, ch. 240, § 9. : For designation of the commission on higher education 


Bracketed material. — The bracketed eeieinal was as the higher education department, see 9-25-4.1 NMSA 
inserted by the compiler and is not part of the law. 1978. 
ARTICLE 21D 
Reduced Tuition for Senior Citizens 
Sec. Sec. 
21-21D-1. Short title. 21-21D-4. Conditions of eligibility. 
21-21D-2. Purpose of act. 21-21D-5. Rules. 


21-21D-38, Definitions. 


21-21D-1. Short title. 


This act [21-21D-1 through 21-21D-5 NMSA 1978] may be cited as the "Senior Citizens Reduced 
Tuition Act". ) 


History: Laws 1984, ch. 96, § 1. 


21-21D-2. Purpose of act. 


The purpose of the Senior Citizens Reduced Tuition Act is to provide educational opportuni- 
ties for senior citizens at reduced tuition rates at New Mexico post-secondary ‘degree-granting 
educational institutions, Senior citizens on fixed incomes often cannot afford the tuition to attend 
classes, but, by attending classes at reduced rates, older persons may be assisted in achieving lives 
of independence, dignity and purpose. 


History: Laws 1984, ch. 96, § 2. 
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21-21D-3 


Cross references, — For establishment of state educa- 
tional institutions, see N.M: Const., art. XII, § 11. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Colleges and Universities §§ 19, 32 to 34; 638A 
Am. Jur. 2d Public Funds §§ 56 to 58, 68. 


21-21D-3. Definitions. 


REDUCED TUITION FOR SENIOR CITIZENS 


21-21D-5 


14A C.J.S. Colleges and Universities §§ 7, 31, 33; 81A 
States §§ 205, 211. 


As used in the Senior Citizens Reduced Tuition Act: 
A. "department" means the higher education department; 
B. "eligible institution" means any New Mexico post-secondary degree-granting educational 


institution; 


C. "reduced tuition" means that tuition charged senior citizens at the rate of five dollars ($5.00) 


per credit hour, up to ten hours per semester; and 


D. “senior citizen" means a person age sixty-five or older. 


History: Laws 1984, ch. 96, § 3; 2019, ch. 124, § 1. 

Cross references, — For establishment of state educa- 
tional institutions, see N.M. Const., art. XII, § 11. 

The 2019 amendment, effective June 14, 2019, re- 
placed "board" with "department" as a defined term, and 
revised the definition of "reduced tuition", as used in the 


21-21D-4, Conditions of eligibility. 


Senior Citizens Reduced Tuition Act; in Subsection A, af- 
ter the subsection designation, deleted board’ and added 
“department”, and after "means the", deleted "board of 
educational finance" and added "higher education depart- 
ment"; and in Subsection C, after "up to", deleted "six" and 
added "ten". 


A. Reduced tuition shall be allowed for any individual who: 
(1) is a resident of New Mexico as determined by the definition oF residency for tuition 


purposes as established by the department; 
(2) is asenior citizen; 


(3) pays any course-specific fees charged for a course; 
(4) enrolls at an eligible institution for credit or noncredit courses; and 


(5): has completed all course prerequisites. 

B. The department shall not restrict, as a condition of eligibility for éduted tuition, the num- 
ber of credit hours per semester for which an individual may enroll. Regardless of the amount of 
credits for which an individual enrolls during a semester, the department shall provide reduced 
tuition to any individual who meets the requirements of Subsection A of this section by allow- 
ing that individual to receive a maximum of ten credits at the reduced tuition rate of five dollars 


($5.00) for each of those ten credits. 


History: Laws 1984, ch. 96, § 4; 2019, ch. 124, § 2. 

The 2019 amendment, effective June 14, 2019, pro- 
vided. that the higher education department shall not 
restrict, as a condition of eligibility to receive reduced tu- 
ition, the number of credit hours per semester for which 


"A.", deleted former subsection designation "A.", added 
new Paragraph A(1), and redesignated former Subsec- 
tions B through E as Paragraphs A(2) through 'A(5); in 
Subsection A, after Reduced tuition", deleted "may" and 
added "shall"; and added new Subsection B. 


a senior citizen may enroll; added subsection designation 


21-21D-5. Rules. 


The department may adopt rules and procedures as necessary or appropriate to implement the 
provisions of the Senior Citizens Reduced Tuition Act; provided that senior citizens enrolled at 
reduced tuition shall be allowed to enroll in classes only on a space-available basis and that no 
full-time equivalent credit shall be given to the eligible institutions for the attendance of senior 
citizens in classes under the provisions of the Senior Citizens Reduced Tuition Act. A financial 
aid officer may exercise professional judgment when special circumstances exist to adjust cost of 
attendance or expected family contribution or to modify other factors that make the program re- 
sponsive to a student's special financial circumstances and for which documentation exists in the 
student's file within the parameters authorized for this program. 
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21-21E-1 


History: Laws 1984, ch. 96, § 5; 1991, ch. 262, §' 4; 
2019, ch, 124, § 3. 

The 2019 amendment, effective June 14, 2019, de- 
leted "regulations" after each occurrence of "rules". 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21-21E-2 


The 1991 amendment, effective June 14, 1991, substi- 
tuted "commission" for "board" in the first sentence and 
added the second sentence, 


ARTICLE 21E 


Vietnam Veterans' Scholarship Fund 


Sec. 
21-21E-1, Fund created; administration; purpose. 
21-21E-2, Disbursements from fund. 


Sec. 
21- 21E-3. Military war veteran A OF aS fund; pur- 


pose; administration; disbursements. 


BAA a 


21-21E-1. Fund created; administration; purpose. 


A. There is created in the state treasury the "Vietnam veterans' scholarship. fund". The fund 
shall consist of all money appropriated to the fund and any grants, gifts and bequests made to the 
fund. Any money in the fund that was the result of grants, gifts or bequests shall not revert to the 
general fund at the end of any fiscal year. 

B. ‘The commission [department] shall administer the fund and shall make disbursetentd from 
the fund to reimburse educational institutions under the exclusive control of the state for any tu- 
ition payments, required student fees and book allowances and to non-state colleges in New Mexico 
an amount equal to the highest tuition, required student fees and book allowances at a state institu- 
tion for Vietnam veterans who are residents of New Mexico.and.are undergraduate post-secondary 
students, including students who have already received a baccalaureate degree or post-secondary 
students enrolled in a program of study leading to a master's degree attending educational institu- 
tions pursuant to Article 9, Section 14 of the constitution of New Mexico and are in compliance with 
the institution's satisfactory academic progress requirements, The commission [department], may, 
adopt rules, regulations and procedures as necessary or appropriate to implement the provisions of 
the act. A financial aid officer may exercise professional judgment when special circumstances exist 
to adjust cost of attendance or expected family contribution or to modify other factors that make 
the program responsive to a student's special financial circumstances, and for which documentation 
exists in the student's file within the parameters authorized for this program. 


History: Laws 1985, ch. 171, § 1; 1989, ch, 167, § 1; 
1991, ch, 262, § 5. 
Bracketed ‘material. — The bracketed material was 


ANNOTATIONS, 


. Eligibility. — An individual who was a minor tempo- 
rarily living outside the state at the time of entry into the 


inserted by the compiler and is not part of the law. 

For designation of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978. 

Cross references. — For the general fund, see 6-4-2 
NMSA 1978. 

The 1991: amendment, effective June 14, 1991, re- 
wrote the first sentence and added the final two sentences 
in Subsection B and made a minor stylistic change in Sub- 
section A. 


21-21E-2. Disbursements from fund. 


armed forces in California was not eligible for a Vietnam 
veterans' scholarship. 1987 Op. Att'y Gen. No. 87-76. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur. 2d Colleges and Universities §§ 19, 32 to 34; 63A 
Am. Jur. 2d Public Funds §§ 56 to 58, 67., 

14A C.J.S, Colleges and Universities 8§ Msi, 33; 81A 
States §§ 205, 211. 


A. ‘A Vietnam veteran may apply to the veterans' services department for a scholarship. The 
department shall determine the eligibility of an applicant and certify approved applicants to the 
commission on higher education [higher education department]. 

B, The commission on higher education [higher education department] shall pay by voucher to 
the appropriate educational institution an amount not exceeding the amount of the scholarship for 


an approved Vietnam veteran. 


C. Money in the fund shall be allocated in the order that applications are received and ap- 


proved. 
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21-21E-3 FIRE FIGHTER AND PEACE OFFICER SURVIVORS SCHOLARSHIPS 21-21E-3 


History: Laws 1985, ch. 171, § 2; 2004, ch. 19, § 24. The 2004 amendment, effective May 19, 2004, 


Bracketed material. — The bracketed material was amended this section to change "veterans' service com- 
inserted by the compiler and is not part of the law. .,. Mission" to "veterans' services department", 


For designation of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978, 


21-21E-3. Military war veteran scholarship fund; purpose; 
administration; disbursements. 


A. There is created in the state treasury the "military war veteran scholarship fund". The fund 
shall consist of money appropriated to the fund, any grants, gifts and bequests made to the fund 
and income from investment of the fund. Any money in the fund from grants, gifts, bequests or 
investment income’shall not revert to the general fund at the end of'any fiscal year. Money in the 
fund shall be disbursed on warrants signed by the secretary of finance and administration pursu- 
ant to vouchers signed by the secretary of higher education. 

B. The higher education department shall administer the fund and shall mete disbursements 
from the fund to reimburse post-secondary educational institutions under the exclusive, control 
of the state for tuition payments, required student fees and book allowances for military war vet- 
eran students, including students who have received.a baccalaureate degree and are enrolled in a 
program of study leading to a master's or doctoral degree, who are attending post-secondary edu- 
cational institutions pursuant to Article 9, Section 14 of the constitution of New Mexico and who 
are in compliance with the educational institution's satisfactory academic progress requirements. 
A financial aid officer may exercise professional judgment when special circumstances exist to ad- 
just the cost of attendance or expected family contribution or,to modify other factors to make the 
program responsive to a student's special financial circumstances; provided that documentation 
exists in the student's file within the parameters authorized for this program. 

C. A military war veteran may apply to the veterans’ services department for a scholarship. 
The veterans' services department shall determine the eligibility of an applicant and certify ap- 
proved applicants to the higher education department. The higher education department shall pay 
by voucher to the appropriate post-secondary educational institution an amount not exceeding the 
amount of the scholarship for an approved military war veteran. Money in the fund shall be al- 
located in the order that applications are received and approved. 

D. ; The higher education department and the veterans’ services, department may adopt rules 
and procedures as necessary or appropriate to implement the provisions of this section. 

E. As used in this section, "military war veteran" means a person who has been honorably 
discharged from the armed forces of the United States; who was a resident of New Mexico at the 
original time of entry into the armed forces or who has lived in New Mexico for ten years or more; 
and who has been awarded a southwest Asia service medal, global war on terror service medal, 
Iraq campaign medal, Afghanistan campaign medal or any other medal issued for service in the 
armed forces of the United States in support of any United States military campaign or armed 
conflict as defined by congress or presidential executive order or any other campaign medal issued 
for service after August 1, 1990 in the armed forces of the United States during periods of armed 
conflict as defined by congress or by executive order. 


History: Laws 2013, ch. 34, § 1. Effective dates. — Laws 2013, ch. 34, § 2 made Laws 
2018, ch. 34, § 1 effective July 1, 2013. 
ARTICLE 21F 
Fire Fighter sale Peace Officer Survivors Subolarships 
Sec. | Sec. 
21-21F-1. Short title. 21-21F-4, Eligibility. 
21-21F-2. Legislative intent. './21-21F-5. Rules and regulations. 


21-21F-3. Definitions. 


661 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


21-21F-1 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-21F-4 


21-21F-1. Short title. 


This act [21-21F-1 through 21-21F-5 NMSA 1978] may be cited as the "Fire Fighter itd Peace 
Officer Survivors Scholarship Act". 


History: Laws 1986, ch. 50, § 1. 


21-21F-2. Legislative intent. 


The legislature recognizes the importance of the duties performed by our fire fighters and peace 
officers and the debt we owe to the fire fighters and peace officers who have lost their lives in the 
line of duty. The intent of this act [21-21F-1 through 21-21F-5 NMSA 1978] is to make a small pay- 
ment:on that debt by providing their. survivors with an opportunity for a college education. 


History: Laws 1986, ch. 50, § 2. 


21-21F-3. Definitions. 


As used in the Fire Fighter and Peace Officer Survivors Scholarship Act: 

A. "board" or "department" means the higher education department; 

B. "cost of attendance" means the price of attendance, the publication of which is required by 
federal law, and includes tuition and fees, books and supplies, room and board, transportation and 
any additional costs for a program in which a student is enrolled; 

C. "eligible institution" means any public institution of higher Srey in any ins in the 
United States; 

D. "fire fighter" means any member of a fire department that is part of or administered by tis 
state or any political subdivision of the state; 

E. "peace officer" means any member of a police or sheriff's department that is part of or ad- 
ministered by the state or any political subdivision of the state and officers in the corrections 
department; 

F. "research institution" means the university of New Mexico, New Mexico state berger rcdie or 
New Mexico institute of mining and technology; and 

G. -"survivor" means the spouse of the fire fighter or peace officer killed in the line of duty and 
any adopted or natural children twenty-one years of age or under at the time of the fire fighter's 
or peace officer's death. 


History: Laws 1986, ch. 50, § 3; 2018, ch. 76, § 1. 

The 2018 amendment, effective July 1, 2018, provided 
that "board" or "department" means the “higher education 
department", and defined "cost of attendance" and "re 
search institution" as used in the Fire Fighter and ‘Peace 
Officer Survivors Scholarship Act; in Subsection A, after 
"board", added "or department", and after "means the", 
deleted "board of educational finance" and added "higher 


21-21F-4, Eligibility. 


education department"; added ‘a new Subsection B and 
redesignated former Subsections B through D as Subsec- 
tions C through KE, respectively; in Subsection C, after 
"means any", deleted "state" and added "public", and af- 
ter "education in", deleted "New Mexico" and added "any 
state in the United States"; and added a new Subsection 
F and redesignated former Subsection E as Subsection G, 


A. A survivor meeting entrance requirements shall be entitled to a scholarship to the eligible 


institution of the survivor's choice. 


B. Ifthe eligible institution is in New Pranice) the amount of the scholarship shall be equal to 
the amount of tuition, room and board charged by the institution attended. If the eligible institu- 
tion is not in New Mexico, the amount of the scholarship shall not exceed the average cost of at- 


tendance at New Mexico research institutions. 


C. The scholarship shall continue for such time as the recipient remains a student in good 
standing at the institution, but in no évent shall any survivor receive a scholarship for more than 


six years, 
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21-21F-5 GRADUATE FELLOWSHIP 21-21G-2 


History: Laws 1986, ch. 50, § 4; 2018, ch. 76, § 2. added the last sentence; and in Subsection C, after "more 
The 2018 amendment, effective July 1, 2018, provided than", deleted "five" and added "six". 
guidelines for determining the amount of the scholarship 


for an eligible survivor, and increased the maximum num- ANNOTATIONS 

ber of years a scholarship recipient may receive the schol- Am. Jur. 2d, A.L.R. and’ CiJ.S. references) — 15A 
arship; added new subsection designations "A.", '"B.", and Am: Jur 2d Colleges and Universities $$ 19, 32 to 34; 683A 
"C"; in Subsection B, added "If the eligible institution is in Am. Jur, 2d Public Funds §§ 56 to 58, 72 to 75. ‘ 
New Mexico", after "tuition", added "room and board", and 14A CJS. Colleges and Vatwuraitten 88 7, 31, 33; 81A 


C.J.S. States §§ 205, 211. 


21-21F-5. Rules and regulations. 


The commission [department] may adopt rules and regulations necessary to implement the pro- 
visions of the Fire Fighter and Peace Officer Survivors Scholarship Act. A financial aid officer may 
exercise professional judgment when special circumstances exist to adjust the cost of attendance 
or the expected family contribution or to modify other factors that make the program responsive 
to a student's special financial circumstances and for which documentation exists in the student's 
file within the parameters authorized for this program, 


History: Laws 1986, ch. 50, § 5; 1991, ch. 262, § 6. The 1991 amendment, effective June 14, 1991, substi- 
Bracketed material. — The bracketed material was tuted "commission" for "board" in the first sentence and 
inserted by the compiler and is not part of the law. added the second sentence. 


For designation of the commission on higher education 
asthe higher ntl department, see 9-25-4.1 NMSA 


1978. 

Graduate Fellowship 
Sec. Sec. 
21-21G-1. Short title. 21-21G-7. Amount of scholarships. 
21-21G-2. Purpose of act. sits tioeeorits 21-21G-8. Duration of scholarship. 
21-21G-3. Definitions. « — 21-21G-9. Distribution of scholarship funds. 
21-21G-4, Creation of scholarship: 21-21G-10. Termination of scholarships. 
21-21G:5. Conditions for first-year eligibility. 21-21G-11. Rules and regulations. 


21-21G-6. Conditions for continuing eligibility. 


Chapter 21, Article 21G NMSA 1978 may be cited as the "Graduate Scholarship Act". 


History: Laws 1988, ch. 111, § 1; 1991, ch. 262, § 7. ' The 1991 amendment, effective June 14, 1991, re- 
wrote this section which read "Sections 1 through 11 of 
this act may be cited as the 'Graduate Fellowship Act’." 


21-21G-2. Purpose of act. 


It is the purpose of the Graduate Scholarship Act to increase graduate enrollment in the state's 
public universities of students from groups underrepresented in graduate education. By encour- 
aging groups underrepresented in graduate education to pursue advanced degrees in accredited 
graduate programs, particularly in academic fields of high regional and national priority and fields 
where their underrepresentation is most severe, the state will benefit by increasing the number of 
professionals for industry, business, research and development, economic development and public 
service: The establishment of a graduate scholarship program for students from groups underrep- 
resented in graduate education will ua and effectively fulfill the purpose of the Graduate 
Scholarship Act. 


4 


History: Laws 1988, ch. 111, § 2; 1991, ch, 262, § 8. 


663 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


21-21G-3 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-21G-5 


The 1991 amendment, effective June 14, 1991, sub- Fellowship Act" in two places and substituted "scholarship 
stituted "Graduate Scholarship Act" for "Graduate program" for "fellowship program” in the final sentence. 


21-21G-3. Definitions. 


As used in the Graduate Scholarship Act: 

A. "academic year" means any consecutive period of two semesters, three quarters or other 
comparable units commencing with the fall term each year; 

B. "award recipient" means a student awarded a graduate scholarship; 

C. "department" means the higher education department; 

D. "eligible institution" means any graduate-degree-granting state university accredited by 
the north central association of colleges and secondary schools; 

E. “graduate and professional field" means any program of study intended to result in a mas- 
ter's Or doctoral degree, excluding the degree in medicine; and | 

F. "groups underrepresented in graduate education" means women, minorities, persons with 
a visual impairment or other physical disability and other groups who have traditionally been 
underrepresented in the specific area of graduate study or profession for which the scholarship is 
awarded. 


History: Laws 1988, ch. 111, § 3; 1991, ch. 262, § 9; The 1991 amendment, effective June 14,1991, substi- 


2007, ch. 46, § 10. tuted "Graduate Scholarship Act" for "Graduate Fellow- 

The 2007 amendment, effective June 15, 2007, ship Act" in the introductory paragraph and substituted 
amended the section to make non-substantive language "scholarship" for "fellowship" in Subsections B and F. 
changes. 


21-21G-4. Creation of scholarship. 


There are created "state graduate scholarships" which the commission [department] shall ad- 
minister pursuant to the Graduate Scholarship Act. 


History: Laws 1988, ch. 111, § 4; 1991, ch. 262, § 10. The 1991 amendment, effective June 14, 1991, substi- 


Bracketed material. — The bracketed material was tuted "scholarship" for "fellowship" in the catchline and, 
inserted by the compiler and is not part of the law. in the text of the section, substituted "scholarships": for 
For designation of the commission on higher education "fellowships" and "Graduate Scholarship Act" for "Gradus 
as the higher education department, see 9-25-4.1 NMSA ate Fellowship Act". 
1978. 


21-21G-5. Conditions for first-year eligibility. 


Priority will be given to New Mexico students from those groups with the most severe under- 
representation and students with the agpatest financial need. A scholarship may be awarded .to an 
individual who: 

A. isa citizen of the United States or who has a permanent resident visa; 

B. has met the admission requirements and is accepted for enrollment as a full-time student 
in an underrepresented graduate or professional field of study, as determined. by the institution; 

C. has complied with all the rules and regulations adopted by the commission [department] for 
award of the scholarship and the provisions regarding'the administration of state graduate schol- 
arships adopted pursuant to the Graduate Scholarship Act; ‘and 

D. agrees to serve in an unpaid internship or assistantship at the eligible institution; a govern- 
ment agency or private industry approved ide his major department for ten as per week during 
the academic year. 


History: Laws 1988, ch. 111, § 5;1991, ch. 262, § 11. The 1991 amendment, effective June 14, 1991, sub- 


Bracketed material. — The bracketed material was stituted "scholarship" :and "scholarships" for "fellowship" 
inserted by the compiler and is not part of the law. and "fellowships" and, in Subsection C, substituted "Grad- 
For designation of the commission on higher education uate Scholarship Act" for "Graduate Fellowship Act". 
as the higher education department, see 9-25-4.1 NMSA 
1978. 
664 


© 2022 State of New Mexico, New Mexico Compilation Commission, All rights reserved. 


21-21G-6 


GRADUATE FELLOWSHIP 


21-21G-10 


21-21G-6. Conditions for continuing eligibility. 


A scholarship may be reawarded to a student who: 

A. has been an award recipient of a New Mexico graduate scholarship the previous year; 

B. remains in good academic standing as determined by the institution; _ 

C. is enrolled as a full-time graduate student as determined by the institution; 

D. is pursuing the second year of a master's soa or the second or third year of a doctoral 


degree; and 


EK. agrees to serve in an unpaid internship or eskiceintehis at the eligible institution, a govern- 
ment agency or private industry AB by his major department for ten hours per week during 


the academic year. 


History: Laws 1988, ch. 111, § 6; 1991, ch, 262, § 12. 


21-21G-7. Amount of scholarships. 


The 1991 amendment, effective June 14, 1991, sub- 
stituted "scholarship" for "fellowship": in the introductory 
paragraph and in Subsection A. 


Scholarship awards shall be for seven thousand two hundred dollars ($7,200) per year to be dis- 
bursed in equal installments over the period of an academic year. 


History: Laws 1988, ch. 111, § 7; 1991, ch. 262, § 13. 
The 1991 amendment, effective June 14, 1991, sub- 
stituted "scholarships" for "fellowships" in the catch- 
line; substituted "Scholarship" for "Fellowship" at the 


21-21G-8. Duration of scholarship. 


beginning of the section; and substituted "equal install- 
ments over the period of an academic year" for "a six hun- 
dred dollar ($600) per month stipend for a period up to 
twelve months". 


Each scholarship is for a period of one academic year. 


History: Laws 1988, ch. 111, § 8; 1991, ch. 262, § 14. 


The 1991 amendment, effective June 14, 1991, substi- 
tuted "scholarship" for "fellowship" in the catchline and in 
the text and inserted "academic". 


21-21G-9. Distribution of scholarship funds. 


The commission [department] shall adopt rules, regulations and procedures for the distribution 


of scholarship funds to the eligible institutions. 


History: Laws 1988, ch. 111, § 9; 1991, ch. 262, § 15. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

For designation of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978. 


The 1991 amendment, effective June 14, 1991, substi- 
tuted "scholarship" for "fellowship" in the catchline and in 
the text of the section. 


21-21G-10. Termination of scholarships. 


A scholarship is terminated upon the occurrence of: 

A. withdrawal from the institution by the award recipient, failure to reenroll for consecutive 
academic years or failure to be a full-time graduate student; or 

B. substantial noncompliance by the award recipient with the Graduate Scholarship Act or the 
rules, regulations or procedures promulgated by the commission [department]. 


History: Laws 1988, ch. 111, § 10; 1991, ch. 262, § 16. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


For designation of the commission on higher education as 
the higher education department, see 9-25-4.1 NMSA 1978. 
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21-21G-11 | STATE AND PRIVATE EDUCATION INSTITUTIONS 21-21H-3. 


The 1991 amendment, effective June 14, 1991, substi- paragraph; and substituted "Graduate Scholarship Act" 
tuted "scholarships" for "fellowships" in the catchline; sub- ’ for "Graduate i aehiten Act" in Subsection B. 
stituted "scholarship" for "fellowship" in the introductory 


21-21G-11. Rules and regulations. : 


The commission [department] may adopt.rules, regulations and procedures as necessary or ap- 
propriate to implement the provisions of the Graduate Scholarship Act. A financial aid officer may, 
exercise professional judgment ‘when special circumstances exist to adjust the cost of attendance 
or the expected family contribution or, to modify other factors that make the program responsive 
to a student's special financial circumstances and for which documentation exists in the student's 
file within the parameters authorized for this program. 


? 


History: Laws 1988, ch.'111, § 11; 1991, ch. 262, § 17. The 1991 amendment, effective June 14, 1991, substi- 


Bracketed material, — The bracketed material was tuted "Graduate Scholarship Act" for "Graduate Fellow- 
inserted by the compiler and is not part of the law. ship Act" in the first sentence; added the second sentence; 
For designation of the commission on higher education as and made a minor stylistic change. 


the higher education department, see 9-25-4.1 NMSA 1978, 


ARTICLE 21H 
New Mexico Scholars 
Sec. Sec. ri 
21-21H-1. Short title. 21-21H-6. Duration of scholarship. 
21-21H-2. Purpose of act. 21-21H-7. Amount of scholarships. 
21-21H-3. Definitions. 21-21H-8. Termination of scholarships. 
21-21H-4. Creation of scholarship. 21-21H-9.° Rules. 


21-21H-5. Conditions for first year eligibility. 


21-21H-1. Short title. 
Chapter 21, Article 21H NMSA 1978 may be cited as the "New Mexico Scholars Act". 


History: Laws 1989, ch. 212, § 1; 2013, ch. 171, § 1. Scholars Act; and at the beginning of the sentence, deleted 
The 2013 amendment, effective July 1, 2013, added "This act" and added "Chapter 21, Article 21H NMSA 
the NMSA chapter and article for the New Mexico 1978". 


21-21H-2. Purpose of act. 


It is the purpose of the New Mexico Scholars Act to encourage New Mexico students to attend 
college in New Mexico thereby making it possible for them to pursue their studies and develop 
their talents at both public school and higher education levels to the greater benefit of the state. 


History: Laws 1989, ch. 212, § 2. 


21-21H-3. Definitions. 


As used in the New Mexico Scholars Act: 

A. "academic year" means any consecutive period of two semesters, three quarters or other 
comparable units commencing with the fall term each year; | 

B, "award recipient" means a student awarded a New Mexico Scholars Act scholarship; 

C. ‘department!’ means the higher education department; 

D,, "eligible institution" means any degree-granting educational institution in. New Mexico ac- 
credited by the north'central association of colleges and ear ese siciptoat i 
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21-21H-4 se ‘NEW MEXICO SCHOLARS 21-21H-5 


E. "satisfactory academic progress" means completion of at least twenty-four credit hours per 
year and maintenance of a a Sy> grade point ster of a minimum of 3.0 or higher on a 
scale of 4.0; and. if 

FE "scholarship" means a stint devdnded peat to the New Mexico Scholars Act. 


; 


History: Laws 1989, ch. 212, § 3; 2018, ch. 171, § 2. sentence, deletes "commission" and added "department"; 
The 2013 amendment, effective July 1, 2013, assigned after "means the", deleted "commission on"; and after "ed- 
the administration of the act to the higher education de- ucation", added "department". 


partment; and in Subsection C, at the beginning of the 


21-21H-4. Creation of scholarship. 


There are established "New Mexico Scholars Act scholarships" administered by the depart- 
ment. 


History: Laws 1989, ch. 212, § 4; 2018, ch. 171, § 3. department; and after "by the", deleted "commission" and 
The 2013 amendment, effective July 1, 2013, assigned added CE epee 
the administration of the act to the higher. education 


21-21H-5. Conditions for first year eligibility. 


A scholarship may be awarded to a New Mexico high school graduate who: 

A. is aresident of New Mexico as determined by the definition of residency for tuition purposes 
as established by the department; 

B. will graduate or has graduated from a New, Mexico high school and who enrolls in an eli- 
gible institution by the end of the graduate's twenty-first birthday; 

C. has met the admission requirements and is accepted for enrollment. as a full-time under- 

graduate student at an eligible institution; 

D. has maintained a level of performance in high school reflected by an overall score of at least 
twenty-five on the American college test or SAT equivalent or a high school class rank in the top 
five percent.of the atudents high school graduating class in either the student's,junior or senior 
year; 

E.. has a total shin BiNbet family income of no more than sixty thousand dollars ($60,000) per 
year adjusted annually on January 1 to reflect any change from the previous year's then-current 
consumer price index for all urban consumers published by the bureau of labor statistics of the 
United States department of labor in either of the calendar years ending within the student's 
junior or senior years in high school or in the case of a student whose immediate family has more 
than one family member enrolled full time in an eligible institution of post-secondary education, a 
total combined family income of no more than an amount as determined by the department to be 
equivalent to a sixty-thousand dollar ($60,000) total combined family income; 

EF.» has complied with all the rules adopted by the:department for award of the scholarship and 
the provisions. regarding the administration of’ apie adopted Sepsis to the New Mexico 
Scholars Act; andi: } 

G. isa citizen of the baa Statestc or has a AEE resident visa. 


History Laws 1989, ch, 212, § 5; 1991, nh 262, § 18; United States department of labor", after "by the", deleted 


2013, ch. 171, § 4. "commission" and added "department", and after "equiva- 
The 2013 ‘amendment, effective July 1, 2013, in- lent to a", deleted "thirty thousand dollars ($30,000)" and 
creased the family i income for eligibility for the Scholars added "sixty thousand dollars’($60,000)"; and in Subsec- 
Act scholarships; in Subsection A; after "by the", deleted tion F, after "rules", deleted "and regulations" and after 
"commission" and added "department" in Subsection E, "by the", deleted "commission" and added "department". 
after "income of no more than", deleted "thirty thousand The 1991 amendment, effective June 14, 1991, rewrote 
dollars ($30,000)" and added "sixty thousand dollars Subsection B which read "will graduate from a New Mexico 
($60,000)", after "per year", added "adjusted annually on high school the year in which the scholarship is awarded"; 
January 1 to reflect any change from the previous year’s added "in either the student's junior or senior year" at the 
then-current consumer price index for all urban consum- end of Subsection D; and added the language beginning "in 
ers published by the bureau of labor statistics of the either of the calendar years" at the end of Subsection E. 
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21-21H-6 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-21H-9 


21-21H-6. Duration of scholarship. 


Each scholarship is for a period of one academic year. The scholarship may be renewed annually 
until the award recipient has received four annual 'scholarship awards or until the student gradu- 
ates from a four-year institution, whichever is earlier. An award recipient may use the award at a 
two-year institution until the award recipient receives two annual scholarship awards. In no case 
shall a student receive more than four annual awards. 


History: Laws 1989, ch. 212, § 6; 1991, ch. 262, § 19. scholarship is begun, it must be used for four consecutive 


The 1991 amendment, effective June 14, 1991, de- academic years at the eligible institution or the scholar- 
leted the subsection designation "A" at the beginning of ship will be terminated. This requirement may be waived 
the section; deleted "and then may transfer the award to a at the discretion of the commission for award recipients 


four-year institution" at the end of the third sentence; and entering cooperative programs or other special activities". 
deleted former Subsection B which read'"Once use of @ 4%, ' 


21-21H-7. Amount of scholarships. 


Scholarship awards shall be in an amount sufficient to pay for tuition, required student fees and 
books for an academic year. Students choosing to attend a nonstate college in New Mexico shall 
receive a scholarship amount equal to the highest tuition at a state institution, plus required fees 
and books. 


History: Laws 1989, ch, 212, § 7, 


21-21H-8. Termination of scholarships. 


A scholarship is terminated upon the substantial aertoonipliside by the award recipient 
with the New Mexico Scholars Act or the rules Ba by the department pursuant to 
that act. 


History: Laws 1989, ch. 212, § 8; 1991, ch. 262, § 20; the introductory paragraph; deleted former Subsection A 


2018, ch. 171, § 5. which read "withdrawal by the award recipient from the 
The 2013 amendment, effective July 1, 2013, elimi- institution, failure to remain a full-time student or fail- 

nated the authority to issue regulations; in the first sen- ure to re-enroll for consecutive academic years"; deleted 

tence, after after "rules", deleted "regulations and prace- former Subsection B which read "failure to achieve sat- 

dures" and deleted "commission" and added "department". isfactory academic progress by the award, recipient"; and 
The 1991 amendment, effective June 14, 1991, deleted deleted the subsection designation "C". 


"occurrence of one or more of the following" at the end of 


21-21H-9. Rules. 


The department may adopt such rules as necessary or appropriate to implement the provisions 
of the New Mexico Scholars Act. A financial:aid officer may exercise professional judgment when 
special circumstances exist to adjust the cost of attendance or the expected family contribution or 
to modify other factors that make the program responsive to a student's special financial circum- 
stances and for which documentation exists in the student's file within the parameters Sneee 
for this program. 


History: Laws 1989, ch. 212, § 9; 1991, ch. 262, § 21; "commission" to "department", and after "such rules", de- 


2013, ch. 171, § 6. | leted "regulations and procedures", 
The 2013 amendment, effective July 1, 2013, elimi- The 1991 amendment, effective June 14, 1991, added 
nated the authority to issue regulations; in the title, de- the second sentence. 


leted "and regulations", and in the first sentence, changed } 
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21-211-1 


MINORITY DOCTORAL LOAN REPAYMENT ASSISTANCE 


21-211-3 


ARTICLE 211 


‘Minority Doctoral Loan Repayment Assistance 


Sec. 

21-211-1. Short title. 

21-211-2. -Purpose. 

21-21I-3. Definitions. 

21-211-4, Conditions for eligibility. 

21-21I-5. Minority doctoral loan repayment contracts and 
terms. 


21-21I-1. Short title. 


Sec, 4 

21-211-6... Repealed. 
21-21I-7.. Rulemaking, 
21-21I-8. Cancellation. 


Chapter 21, Article 211 NMSA 1978 may be cited as ioe > "Minority Doctoral Loan Repayment 


Assistance Act". 


History: Laws 1990 (1st’S.S.), ch. 8, § 1; 1991, ch, 
262, § 22; 1994, ch. 79, § 1; 2017, ch. 83, § 1. 

The 2017 amendment, effective June 16, 2017, 
changed the Minority Doctoral Assistance Loan for Ser- 
vice Program Act to the Minority Doctoral Loan Repay- 
ment Assistance Act; after "Minority Doctoral", added 
"Loan Repayment", and after "Assistance", deleted "Loan 
for Service Program". 


21-211I-2. Purpose. . 


The 1994 amendment, effective May 18, 1994, substi- 
tuted "Article 211" for "Article 21]-1" and inserted "Act" 
following "Program". , 

The 1991 amendment, effective June 14, 1991, re- 
wrote this section which read "This act may be’ cited as 
the 'Minority Doctoral Assistance Act". 


The purpose of the Minority Doctoral Loan Repayment Assistance Act’is to increase the number 
of ethnic minorities and women available to teach engineering, physical or life sciences, math- 
ematics and other.academic disciplines in which ethnic minorities or women are demonstrably 
underrepresented in New Mexico colleges and universities. Additionally, the purpose of the Minor- 
ity Doctoral Loan Repayment Assistance Act is to create a partnership between the state, higher 
education institutions and students.that will lead to greater participation of ethnic minorities and 
women in the ranks of college'and university faculties, enhancing educational opportunities and 
qMeEY for all New Mexico residents. 


History: Laws 1990 (1st S.S.), ch. 8, 8 2; 1991, ch. 
262,§ 23; 2017, ch. 83, § 2. 

The 2017 bshendment; effective Jaro 16, 9017, after 
each occurrence of "Minority Doctoral", added "Loan Re- 
payment", after each occurrence of "Assistance", deleted 


"Loan for Service Program" and added "Act'; and after 
"New Mexico", deleted "citizens" and added "residents". 
The 1991 amendment, effective June 14, 1991, sub 
stituted "Loan for Service Program" for "Act" in the first 
sentence and "the Minority Doctoral Assistance Loan for 


Service Program" for "this act" in the second sentence, 


21-211-3. Definitions. 


“As used in the Minority Doctoral Loan Repayment Assistance Act: ' 

A. "department" means the higher education department; 

B._ "eligible institution" means an accredited institution of higher education that offers a doctoral 
degree-granting program ‘in the fields of engineering, physical or life sciences, mathematics or other 
academic disciplines in which ethnic minorities or women are demonstrably underrepresented; 

C. "loan" means a grant of money pursuant to a contract between a recipient and a lender re- 
quiring repayment of principal with interest. A lender may include the federal government, a bank 
or the state; and 

D. "recipient" means an individual who is a member of an ethnic minority or is a woman and 
who has successfully completed a doctoral degree-granting program at an eligible institution in 
the field of engineering, physical or life sciences or mathematics or another academic discipline in 
which ethnic minorities or women are underrepresented. 
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21-211-4 


History: Laws 1990 (1st S.S.), ch. 8, § 3; 1991, ch. 


262, § 24; 1994, ch. 79, § 2; 2017, ch. 83, § 3. 

The 2017 amendment, effective June 16, 2017, de- 
fined "loan" and "recipient", removed and revised the 
definitions of certain terms as used in the Minority Doc- 
toral Loan Repayment Assistance Act; in the introductory 
clause, after "Minority Doctoral", added "Loan Repay- 
ment", and after "Assistance", deleted "Loan for Service 
Program" and added "Act"; deleted former Subsection A 
and redesignated former Subsections B and C as Sub- 
sections A and B, respectively; in Subsection A, deleted 
"commission" and added “department”, after "means 
the", deleted "commission on", and after "higher: educa- 
tion", added "department"; in Subsection B, after "means", 


21-21I-4. Conditions for eligibility. 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21-211-5 


deleted "a commission approved" and added "an accred- 


ited", and after "ethnic minorities", deleted "and" and 
added "or"; deleted former Subsections D and E, which 
defined "sponsoring institution" and "student"; and added 
new Subsections C and D. 

The 1994 amendment, effective May 18, 1994, in- 
serted "Act" following "Program" in the introductory lan- 
guage, deleted "located outside the state of New Mexico" 
following "higher education" in Subsection C, and made 
stylistic changes in Subsections D and E. 

The 1991 amendment, effective June 14, 1991, abs 
stituted "Loan for Service Program" for "Act" in the intro- 
ductory paragraph. 


A. The department may award a minority doctoral loan repayment assistance grant to a recipi- 


ent who: 


(1) has been hired by a public post-secondary educational institution in New: Mexico for a 


full-time, tenure-track faculty position; 


(2) has complied with all of the rules adopted by the department pursuant to the Minority 


Doctoral Loan Repayment Assistance Act; and 
(3) isa citizen of the United States. 


B. The department shall give preference to a recipient who has completed a post- ryan aint 
degree at an institution designated in Article 12, Section 11 of the constitution of New Mexico. 


History: Laws 1990 (1st S.S.), ch. 8, § 4; 1991, ch. 
262, § 25; 2017, ch. 83, § 4. 

The 2017 amendment, effective June 16, 2017, re- 
vised the conditions for eligibility for repayment of loans 
through the minority doctoral loan repayment assistance 
program, including removing the requirements that eli- 
gible participants must graduate with a baccalaureate 
degree from a New Mexico four-year, public postsecond- 
ary educational institution and be accepted for enrollment 
as a full-time doctoral student at an eligible institution, 
requiring eligible participants to be hired at-a public post- 
secondary educational institution for a full-time, tenure- 
track faculty position, and giving preference to recipients 
who have completed a postsecondary degree at an institu- 
tion designated in Article XII, Section 11 of the Consti- 
tution of New Mexico; designated the previously undes- 
ignated introductory clause as Subsection A and deleted 
former Subsections A and B; in Subsection A, added."The 


department may award", after "minority doctoral", added 
"loan repayment", after "assistance grant", deleted "may 
be awarded to a student" and added "to a recipient"; des- 
ignated former Subsections C through E as Paragraphs 
A(1) through A(3), respectively; in Paragraph A(1), after 
"has been", deleted "interviewed and approved by an aca- 
demic committee from the sponsoring" and. added "hired 
by a public post-secondary educational", after "institu- 
tion", added "in New Mexico for a full-time, tenure-track 
faculty position"; in Paragraph A(2), after "complied with 
all", added "of", after "rules", deleted "and regulations", 
after "adopted by the", deleted "commission" and added 
"department", after "Minority Doctoral", added "Loan Re- 
payment", and after "Assistance", deleted "Loan for Ser- 
vice Program" and added "Act"; and added Subsection B. 

The 1991 amendment, effective June 14, 1991, sub- 
stituted "Loan for Service Program".for "Act" at the end 
of Subsection D, 


21-211-5. Minority doctoral loan repayment contracts and terms. 


A. A minority doctoral loan repayment assistance grant shall be evidenced by a contract be- 
tween the recipient and the department and shall be signed by the recipient and an authorized 
representative of the department. 

B. The contract shall provide that, in consideration for the department's. payment of up to 
twenty-five thousand dollars ($25,000) per year for up to four years to a lender on behalf of the 
recipient, the recipient shall teach in a full-time faculty position at a public post-secondary educa- 
tional institution in New Mexico for a minimum of one year for page year a minority doctoral loan 
repayment assistance grant is awarded. 

C. Grant funds received by a recipient who fails to complete the contract terms shall be 
converted to a loan with an applied annual interest rate equal to the treasury note rate in exis- 
tence at the time the contract is entered into plus two percent. The loan shall become due to the 
department on behalf of the state immediately upon the recipient's termination or breach of the 
contract. 
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21-211-6 LEGISLATIVE ENDOWMENT SCHOLARSHIP 21-211-7 


D. The department is vested with full and complete authority and power to sue in its own 
name for any balance due it and the state from a recipient violating the terms of a contract under 
the Minority Doctoral Loan Repayment Assistance Act. 

E. The following debts incurred by a recipient are not eligible for payment by the department 
under the Minority Doctoral Loan Repayment Assistance Act: 

(1) amounts incurred as a result of participation in state loan-for-service programs or 
other state programs whose purpose states that service is to be provided in exchange for financial 
assistance; 

(2) scholarships that have a service component or obligation; 

(3) personal loans from individuals; 

(4) loans that exceed individual standard school expense levels; and 

(5) loans that are eligible for another state or federal loan repayment program. 


History: Laws 1990 (1st S.S.), ch. 8, § 5; 2017, ch. added "in New Mexico", after "minority doctoral", added 
83, § 5. "loan repayment", and after "assistance grant", deleted 

The 2017 amendment, effective June 16, 2017, re- "was" and added "is"; in Subsection C, deleted "Grants 
vised the required terms of a contract between a recipient to students" and added "Grant funds received by a re- 
of a minority doctoral loan repayment assistance grant cipient", after "who", deleted "fail" and added "fails", after 
and the higher education department; in the catchline, "complete the", added "contract", after "terms", deleted "of 
deleted "assistance" and added "loan repayment"; in Sub- their contract", after "shall be", deleted "considered loans" 
section A, after "minority doctoral", added "loan repay- and added "converted to a loan", after "shall become due", 
ment", after "between the", deleted "student" and added deleted "in equal parts", after "to the", deleted "state and 
"recipient", and after "and the", deleted "sponsoring in- the sponsoring institution" and added "department on be- 
stitution" and added "department and shall be signed half of the state"; after "immediately. upon the", deleted 
by the recipient and an authorized representative of the "student’s" and added "recipient’s', after "termination", 
department"; in Subsection B, deleted Paragraphs B(1), added "or breach", and after "of the", deleted "contractual 
B(2), the paragraph designation "(3)", and deleted "re- agreement" and added "contract"; in Subsection D, deleted 
quire the student to agree to begin to" from former Para- "The general form of the contract shall be approved by the 
graph B(3) and added "provide that, in consideration for attorney general and signed by the student and‘an autho- 
the department’s payment of up to twenty-five thousand rized representative of the sponsoring institution.", after 
dollars ($25,000) per year for up to four years to a lender "The", deleted "sponsoring institution" and added "depart- 
on behalf of the recipient, the recipient shall", after "teach ment", after "the state from", deleted "any student" and 
in a", added "full-time", after "faculty position at", de- added "a recipient", after "violating the terms of", deleted 
leted "the sponsoring" and added "a public post-secondary "any such" and added "a", and after "contract", added "un- 
educational", and after "institution", deleted "within five der the Minority Doctoral Loan Repayment Assistance 
years of completion of the doctoral degree and", deleted Act"; and in Subsection E, deleted "The commission shall 
the paragraph designation "(4)" and deleted "require the approve all minority doctoral assistance contracts entered 
student to teach in a faculty position at the sponsoring into between students and sponsoring institutions" and 
institution" the language from former Paragraph B(4) and added the remainder of the subsection. 


21-211-6. Repealed. 


Repeals. — Laws 2017, ch. 83, § 7 repealed 21-211-6 2017. For provisions of former section, see the 2016 NMSA 
NMSA 1978, as enacted by Laws 1990 (1st S.S.), ch. 8, § 6, 1978 on NMOneSource.com. 
relating to delegation of contract rights, effective June 16, 


21-211I-7. Rulemaking. 


The department shall adopt rules to implement the provisions of the Minority Doctoral Loan 
Repayment Assistance Act. The rules: 

A. shall provide procedures for awarding eainionity doctoral loan repayment assistance 
grants; 

B. shall provide procedures for determining the amount of each minority doctoral loan repay- 
ment assistance grant; and 

C. may provide for the disbursement of funds to a lender on behalf of a recipient in annual or 
other periodic installments. . 


History: Laws 1990 (1st S.S.), ch. 8, § 7; 1991, ch. 262, The 1991 amendment, effective June 14, 1991, substi- 
§ 26; repealed and reenacted by Laws 2017, ch. 83, § 6. tuted "Loan for Service Program" for "Act" at the end of 
Repeals and reenactments. — Laws 2017, ch. 83, § 6 the first sentence and added the second sentence. 


repealed former 21-21I-7 NMSA 1978 and enacted a new 
section, effective June 16, 2017. 


671 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


21-211-8 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-21J-7 


21-211-8. Cancellation. 


The contract entered into between the student and.the sponsoring institution may be cancelled. 
upon approval of the commission [department] for any reasonable cause deemed sufficient by the 
commission [department] in accordance with its rules and tgenlabons ) 


History: Laws 1990 (1st S. S:), ch, 8,.§ 8. , For designation of the commission on -higher education 

Bracketed material. — The bracketed material was as the higher education department, see 9- 25- 4,1 NMSA 
inserted by the compiler and is not part of the law. 1978. 

+ 
ARTICLE 215 
Legislative Endowment Scholarship (Repealed.) 

Sec. | : Sec. 
21-21J-1., Repealed... 21-21J-5, Repealed. 
21-21J-2. Repealed, 21-21J-6, Repealed. 
21-21J-3. Repealed. - 21-21J-7. Repealed. 
21-21J-4. Repealed. 21-21J-8,, Repealed. 


21-21J-1. Repealed. 
-Repeals. — Laws 2022, ch. 42, § 10 repealed 21-21J-1 Prats section; see the 2021 NMSA 1978 on: » NMOnes- 


NMSA 1978, as enacted by Laws 1995, ch. 35, § 1, relat- ource.com. 
ing to short title, effective July 1, 2022. For provisions of “i 


21-21J-2. Repealed. | 


Repeals. — Laws 2022, ch. 42, § 10 repealed 21-21J-2 to purpose, effective July 1, 2022. For provisions of former 
NMSA 1978, as enacted by Laws 19965, ch. 35, § 2, relating section, see the 2021 NMSA 1978 on ‘NMOneSource. com. 


21-21J-3.. Repealed. 
Repeals. — Laws 2022, ch. 42, § 10 repealed 21-21J-3 of former section, see the 2021 NMSA 1978 on ‘NMOne- 


NMSA 1978, as enacted by Laws 1995, ch. 36, § 8, relat- Source.com, 
ing to definitions, effective July 1, 2022. For provisions 


21-21J-4. Repealed. 
Repeals. — Laws 2022, ch. 42, § 10 repealed 21-21J-4 provisions of former section, see the 2021, NMSA 1978 on 


NMSA 1978, as enacted by Laws 1995, ch. 35, § 4, relat- NMOneSource.com. 
ing to conditions for eligibility, effective July 1, 2022. For 


21-21J-5. Repealed. 


Repeals, — Laws 2022, ch. 42, § 10 repealed 21-21J-5 scholarship Awards, effective July 1, 2022, For provisions 
NMSA 1978, as enacted by Laws 1995, ch. 35, § 5, relating of former section, see the 2021 NMSA 1978 on-NMOnes- 


to.scholarship authorized, administration, preference in , — ource.com. 
21-21J-6. Repealed. 

Repeals, — Laws 2022, ch. 42, § 10 repealed 21-21J-6 provisions of former section, see the 2021 NMSA: 1978 on 
NMSA 1978, as enacted by Laws 1995, ch. 35, § 6, relat- NMOneSource.com, ; ‘1 


ing to duration of scholarship, effective July 1, 2022. For 


21-213-7, Repealed. #28 do, C108 awit fa botoncie: Bia aleoger 


i ¢ 


Repeals. — Laws 2022, ch. 42, § 10 repealed 21-21J-7 provisions of fitiiBe section, see the 2021 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1995, ch. 35, § 7, relating NMOneSource.com. 
to termination of scholarship, effective July 1, 2022. For 
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21-21J-8 EDUCATION TRUSTS: 21-21K-2 


21-21J-8. Repealed. 


Repeals. — Laws 2022, ch. 42, § 10 repealed 21-21J-8 - of former section, see the 2021 NMSA 1978 on NMOneS- 
NMSA 1978, as enacted by Laws 1995, ch. 35, § 8, relat- ource.com. 
ing to fund created, effective July 1, 2022. For provisions 


ARTICLE 21K - 


: 6 
Education Trusts 
Sec. RE ' +) See. 
21-21K-1.;: Short title. 4 beise neo! py gegl21K-4, Board created; sorenhees appointment; terms 
21-21K-2. Definitions. Wl of office. 
21-21K-3. College savings program created; education ~~ © 21-21K-4.1. Board; powers and duties. 
trust fund created; purpose; investment 21-21K-5. College investment agreements; accounts. 
of accounts by third parties; board review; _21-21K-6. Claims of creditors; exemption; liability immu- 
program administration fund created; pur- nity; state not liable. 
“pose. ~ 21-21K-7. Reports. 


21-21K-1. Shorttitle...  ; 
Chapter 21, Article 21K NMSA 1978 may be cited as the "Education Trust Act". 


History: Laws 1997, ch. 259, § 1; 2014, ch. 76, § 1. es and at the beginning of the sentence, deleted "Sec- 
The 2014 amendment, effective May 21, 2014, added tions 1 through 7 of this act" and added "Chapter 21, Ar- 
the NMSA chapter and article for the Education Trust . ticle 21K NMSA 1978"): 


21-21K-2, Definitions. : 


As used in the Education Trust Act: 

A. “account" means an individual trust account pursuant to a college investment agreement 
entered into purstant to the college savings program; | 

B. "account owner" means the person who has entered into a college investment agreement 
with the board and is designated as having the right to withdraw money from the account before 
the account is disbursed to or for the benefit of the beneficiary; 

C.° "beneficiary" means the person who is designated at the time the account is opened, or the 
person who replaces a designated beneficiary, as the person whose Saure Man expenses are ex- 
pected to be paid from the account; 

D. "board" means the education trust board; 

E. "college investment agreement" means an agreement entered into by the board and an 
account owner to participate in the college savings program and establish an account to be used 
for the qualified higher education expenses of a beneficiary at an eligible institution of higher 
education; 

F. "department" means the higher education department; 

G.. "financial, institution" means a bank, broker-dealer, insurance company, mutual fund, sav- 
ings and loan association or other financial entity; 

H. "institution of higher education" means a post-secondary educational institution eligible to 
participate in student financial aid programs administered by the United States department of 
education; , 

I, ‘Internal Revenue Code" means the federal Internal Revenue Code of 1986, as amended; and 

J. "manager" means a financial institution under contract with the board to serve as manager 
of a college savings plan. in the college savings program and receive contributions on behalf of the 
program. » 


History: Laws 1997, ch. 259, § 2; 1999, ch, 221, § 1; Repeals and reenactments. — Laws 2014, ch. 76, § 2 
repealed and reenacted by Laws 2014, ch. 76, § 2. repealed former 21-21K-2 NMSA 1978, and enacted a new 
section, effective May 21, 2014. 
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21-21K-3 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-21K-3 


Cross references. — For the federal Internal Revenue public or private post-secondary educational institution 
Code, see 26 U.S.C.S. § 1 et seq. located in this state or any other state". 

The 1999 amendment, effective June 18, 1999, in 
Subsection G, added "or, if approved by the board, another 


21-21K-3. College savings program created; education trust fund 
created; purpose; investment of accounts by third parties; 
board review; program adorinistration fund created; 
purpose. 


A. The "college savings program" is created to allow interested persons to enter into college 
investment agreements with the board as a means to save money to pay a beneficiary's eligible ex- 
penses for a college education. The college savings program may consist of one or more college sav- 
ings plans. The board shall administer the college savings program through accounts established 
in the education trust fund pursuant to college investment agreements, Money in an account may 
be used by the beneficiary at any.eligible institution of higher education in New Mexico or any 
other state. 

B. The board shall develop and administer the college savings program in a.manner that al- 
lows account owners and beneficiaries to obtain and maintain federal income tax benefits or treat- 
ment provided by the Internal Revenue Code for qualified state tuition programs and exemptions 
under the federal securities laws. 

C. The "education trust fund" is created as a nonreverting fund in the state treasury. The fund 
shall be administered by the board to carry out the college savings program. The fund consists of 
separate trust accounts held in the name of account owners. Income from investment of the fund 
shall be credited to the separate accounts. 

D. The board may contract with one or more managers to invest the contributions deposited to 
the education trust fund. The board and the managers shall account for each contribution by an 
account owner. | 

E. Amounts may be withdrawn or transferred from trust accounts in the education trust fund 
only as provided in the related college investment. agreements. All money contributed to accounts 
established in the fund are held in trust by the board and the respective managers for the sole 
benefit of the respective account owners and beneficiaries. 

F. The "program administration fund" is created asa nonreverting fund in the state cae 
The fund consists of all administrative and other fees received by the board pursuant to'college 
investment agreements and contracts with managers.and any other money credited to the fund. 
The state treasurer shall invest the fund, and the investment income.shall be credited to the fund. 
Money in the fund may be used to pay costs of establishing, marketing and otherwise administer- 
ing the college savings program in accordance with the Education Trust Act. Disbursements from 
the fund shall be by warrants of the. secretary of finance and administration on vouchers signed by 
the director of the board or the director's authorized representative. 


History: Laws 1997, ch. 259, § 3; 1999, ch, 221, § 2; advisor" for "for the investment of funds pursuant to:the 
2001, ch. 270, § 2; repealed and reenacted by Laws '  Kducation Trust Act" in the seventh sentence; deleted for- 
2014, ch. 76, § 3. mer Subsection C and redesignated former Subsection D 

Repeals and reenactments. — inavi 2014, ch.76,§3 + \as present Subsection C; and; in Subsection C, added the 
repealed former 21-21K-3 NMSA 1978,:and enacted a new last sentence. 
section, effective May 21, 2014. 

Cross references, — For the federal Internal Revenue ANNOTATIONS 


Code, see 26 U.S.C.S. § 1 et seq. Sovereign i : £ nats 
gn immunity. — Subsection C of Section 21- 
The 2001 amendment, effective June 15, 2001, added . ; 91K-3 NMSA 1978 does not include an express or an im- 


Subsection D, 

The 1999 amendment, effective June 18, 1999, in Berne rae GR base Bas aefouaaien Ue 
Subsection A, inserted "The board shall provide that" and 
"either", deleted "and regulations" following "state invest- 
ment officer according to rules", and substituted "or by a 
private investment advisor, approved by the council, pur- 
suant to a contract between the board:and the investment 


Where investors, who had entered into contracts with 
the defendants to participate in the state’s qualified 
higher education tuition programs, sued defendants, in- 
cluding the state, for breach of contract for mismanaging 
the investors’ investments; and the state argued that the 


674 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


21-21K-4 EDUCATION TRUSTS 21-21K-4,1 


provision of Subsection C of Section 21-21K-3 NMSA 1978 Subsection C of Section 21-21K+3 NMSA 1978 places lim- 


which limits the source of recovery to. the education trust its on liability and identifies sources of recovery, but does 
fund overrides Subsection A‘ of Section 37-1-23 NMSA __ not expressly or impliedly grant sovereign immunity, Lu 
1978 which waives governmental immunity for written v, Education Trust Bd. of N.M., 2018-NMCA-010, 293 P-3d 


contracts, the state was not immune from suit because 186. 


21-21K-4. Board created; members; appointment; terms of office. 


A. ‘The "education trust board" is created. The board is administratively attached to the de- 
partment, and the department shall provide administrative support for the board in carrying 
out its duties pursuant to the Education Trust Act. The board shall consist of the following vot- 
ing members: — 

(1) the secretary of higher education or the secretary's designee, who shall be the ex-officio 
chair of the board; 
(2) two members appointed by the governor; 
(3) one member representing institutions of higher education appointed by the speaker of 
the house of representatives; and 
~- (4) one member representing students at institutions of higher education, , appointed by 
the president pro tempore of the senate. 

B. The appointed members must possess knowledge, eri and experience in higher education, 
business or finance. 

-€. The appointed members shall serve six-year terms, with the exception of the member repre- 
senting students, who shall be appointed for a two-year term. Vacancies on the board shall be filled 
by the respective appointing authority for the remainder of the vacating member's term. 

D. Three members of the board constitute a quorum. Action may be taken by the board upon an 
affirmative vote of the majority of members present at the meeting at which a quorum is present. 
A vacancy in the membership of the’ board does not impair the right of a quorum to exercise the 
powers and duties of the board. 

E. Members of the board shall be subject to the provisions of the Per Diem and Mileage Act 
[10-8-1 through 10-8-8 NMSA 1978] and shall receive no other compensation, perquisite or allow 
ance for their service on the board. 


History: Laws 1997, ch. 259, § 4; 2011, ch. 51, § 2; "attached to the", deleted "higher education"; in Subsection 
2014, ch. 76, § 4. ; A, Paragraph (2), at the beginning of the sentence, changed 

The 2014 amendment, effective May 21, 2014, changed “one member" to "two. members";;added Subsection D; and 
the membership of the education trust board; specified the deleted former Subsection E, which authorized the board 
number of members to constitute a quorum; removed the to adopt rules and regulations to carry out the provisions 
authority of the board to adopt rules and regulations; in the of the Education Trust Act and to determine the cost of at- 
catchline, after "office", deleted the "powers.and duties"; in tendance:at institutions of higher education. , 
Subsection A, in the introductory paragraph, in the first The 2011 amendment, effective July 1, 2011, attached 
sentence, deleted "There is created", and.after "attached :to the board to the higher education department and removed , 


the", added "is created", and in the second sentence, after: the state investment officer as a member of the board. 


21- 21K-4, 1. Board; powers and duties. 


A. The board may: 

(1) adopt, amend or repeal and promulgate rules necessary to carry out the provisions of 
the Education Trust Act; 

(2) sue and be sued; 

(3) enter into contracts; 

(4) employ or contract for professional, technical. and clerical staff and independent 
counsel; 

(5). contract with one or.more financial institutions to TBHABA st the education trust fund 
and the separate trust accounts; 

(6) enter into college investment agreements with itiebeeated persons to areca in the 
college savings program; 
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21-21K-5 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-21K-5 


(7) charge, impose and collect administrative fees as provided in a college investment 
agreement or other contract relating to the college savings program in amounts not exceeding 
the reasonable costs of establishing, marketing and otherwise administering the program; 
and : 
(8) do those things necessary or convenient in accordance with the Education Trust Act to 
carry out the provisions of that act. 

B. The board shall adopt and promulgate education trust fund investment guidelines ay oth- 
erwise administer the college savings program in compliance with the Uniform Prudent. Investor 
Act [45-7-601 through 45-7-612 NMSA 1978]. 


History: Laws 2014, ch. 76, § 5. IV, § 23, was etlective May 21, 2014, 90 days He the ad- 
Effective dates. — Laws 2014, ch. 76 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


21-21K-5. College investment: agreements; accounts. 


A. An account owner may enter into a college investment agreement with, the board under 
which an account in the education trust fund is established and contributions may be made to the 
account from time to time, consistent with the terms of the agreement, to defray the cost of eligible 
higher education expenses at institutions of higher education. Each account shall be accounted for 
separately from all other accounts in the education trust fund. An account owner may enter into a 
college investment agreement on behalf of any beneficiary. 

B. Gifts and bequests by persons other than the account owner may be faate to an account in 
the education trust fund for the benefit of the beneficiary in accordance with the terms of the col- 
lege investment agreement. 7 

C. The board shall set forth procedures relating to the withdrawal of money from an account 
established in the education trust fund pursuant to a college investment agreement. ._. 

D. A college investment agreement may be terminated by the account owner at any time. The 
board shall specify by rule appropriate provisions for the term and termination of college invest- 
ment agreements. ) . 

E. Contributions made to an account in the education trust fund, together with accrued invest- 
ment earnings and capital appreciation in such account, shall be excluded from any calculation of 
the respective beneficiary's student financial aid eligibility in New Mexico, 

F. The board shall notify each account owner annually about the status of the account owner' 8 
account in the education trust fund. 


History: Laws 1997, ch. 259, § 5; 1999, ch. 221, § 3; investor; and renumbered the eee subsections ac- 
2000, ch. 39, § 1; 2001, ch. 270, § 3; repealed and reen- cordingly. 
acted by Laws 2014, oh. 76,8 6. The 1999 amendment, effective June 18,1999, in 
Repeals and reenactments. — Laws 2014, ch. 76, § 6 Subsection D, deleted the former last sentence which 
repealed former 21-21K-5 NMSA 1978, and enacted a new read "A beneficiary is considered a resident for purposes 
section, effective May 21, 2014. of tuition regardless of the beneficiary's residence on the 
The 2001 amendment, effective June 15, 2001, re- - date of enrollment"; in Subsection F, substituted "The 
wrote Subsection F, which formerly read "A college invest- board shall provide, by rule, procedures for determin- 
ment agreement terminates on the tenth anniversary of ing the amount to be refunded for college investment 
the date the beneficiary is projected to graduate from high agreements terminated" for "If the college investment 
school, not counting time spent by the beneficiary as an agreement is terminated", deleted "the board shall re- 
active duty member of the United States armed services"; fund to the investor an amount equal to all the principal 
and deleted "education trust" preceding "fund" in Subsec- contributed or paid in by the investor plus interest not 
tion I. to exceed four percent annually" following "provisions 
The 2000 amendment, effective May 17, 2000, de- of this section" in the first sentence, and inserted "the 
leted the proviso that a beneficiary must be under the amount refunded and" preceding "administrative costs" 
age of nineteen for an investor to enter into a college in- in the second sentence; and, in Subsection K, substi- 
vestment agreement on their behalf in Subsection A, de- tuted "status of the education trust fund" for "balance of 
leted former Subsection B, concerning age and residency his college savings agreement principal, accrued invest- 
restrictions of a beneficiary, deleted former Subsection D, ment earnings and capital appreciation". 


concerning residency restrictions of a beneficiary or an 
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21-21K-6 COLLEGE AFFORDABILITY 21-21K-7 


21-21K-6. Claims of creditors; exemption; liability immunity; 
state not liable. 


A. Money credited to or expended from any account in the education trust fund by or on behalf 
of an account owner or beneficiary is exempt from all claims of creditors of the account owner, the 
beneficiary or the board. 

B. If the board carries out its review responsibility of the manager's investment decisions 
consistent with the Uniform Prudent Investor Act [45-7-601 through 45-7-612 NMSA 1978], the 
board or an employee shall not be liable to anyone for any losses sustained as a result of invest- 
ment decisions. A member of the board, while acting within the scope of the member's authority 
or while acting as a trustee of the education trust fund or any separate trust fund or account of 
the board, shall not be subject to any personal liability for any action taken or omitted within 
that scope of authority. 

C. Inno event shall any liability of or contractual obligation incurred by the college savings 
program obligate or encumber any of the state's funds or treasury, including but not limited to the 
state's general fund, land grant permanent funds, the severance tax permanent fund or any other 
permanent fund or any money that is a part of a state-funded financial aid program. Nothing in 
the Education Trust Act creates any obligation, legal, moral or otherwise, to fulfill the terms of any 
college investment agreement or any other obligation or liability out of any source other than the 
education trust fund or the program administration fund. 


History: Laws 1997, ch. 259, § 6; 1999, ch. 221, § 4; 
repealed and reenacted by Laws 2014, ch. 76, § 7. 


Repeals and reenactments. — Laws 2014, ch. 76, $7 
repealed former 21-21K-6 NMSA 1978, and enacted a new 
section, effective May 21, 2014. 


21-21K-7. Reports. 


A. The board shall annually submit to the governor and to the appropriate interim legislative 
committee a report including: 
(1) the board's fiscal transactions during the preceding fiscal year; 
(2). the market value of the education trust fund as of the end of the preceding fiscal year; 
(3) the asset allocations of the education trust fund expressed in percentages of stocks, 
fixed income securities, cash or other financial assets; and 
(4) the rate of return on the investment of the education trust fund's assets during the 
preceding fiscal year. 
B. The board shall make the report described by Subsection A of this section available to ac- 
count owners. 


the annual report include complete prepaid tuition con- 
tract sales information, including projected enrollments 


History: Laws 1997, ch. 259, § 7; 1999, ch. 221, § 5; 
2014, ch. 76, § 8. 


The 2014 amendment, effective May 21, 2014, changed 
the reporting requirements; in Subsection A, Paragraph 
(2), after "the market", deleted "and book"; in Subsection 
A, deleted former Paragraph (5), which required that the 
annual report include an actuarial valuation of the as- 
sets and liabilities of the program, including the extent to 
which the program’s liabilities are unfunded; in Subsec- 
tion A, deleted former Paragraph (6), which required that 


of beneficiaries at institutions of higher education; and in 
Subsection B, after "available to", deleted "purchasers of 
prepaid tuition contracts and investments under college 
investment agreements" and added "account owners". 

The 1999 amendment, effective June 18, 1999, in 
Subsection A, deleted "Not later than November 1 of each 
year" from the beginning and substituted "The board shall 
annually submit" for "The board shall submit". 


ARTICLE 21L 
College Affordability (Repealed.) 


Sec. 

21-21L-1. Repealed. 
21-21L-2. Repealed. 
21-21L-3. Repealed. 
21-21L-4. Repealed. 


Sec. 

21-21L-5. Repealed. 
21-21L-6. Repealed. 
21-21L-7. Repealed. 
21-21L-8. Repealed. 
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21-21L-1 


21-21L-1. Repealed. 


Repeals. — Laws 2022, ch. 42, § 10 repealed 21-21L-1 
NMSA 1978, as enacted by Laws 2005, ch. 192, § 1, re- 
lating to short title, effective July 1, 2022. For provisions 


21-21L-2. Repealed. 


Repeals. — Laws 2022, ch. 42, § 10 wepeidied 21- 21L- 2 
NMSA 1978, as enacted by Laws 2005, ch, 192, § 2, re- 
lating to purpose, effective July 1, 2022. For provisions 


21-21L-3. Repealed. 


Repeals. — Laws 2022, ch. 42, § 10 repealed 21-21L-3 
NMSA 1978, as enacted by Laws 2005, ch. 192, § 3, re- 
lating to definitions, effective July 1, 2022. For provisions 


21-21L-4. Repealed. 


Repeals. — Laws 2022, ch. 42, § 10 repealed 21-21L-4 
NMSA 1978, as enacted by Laws 2005, ch. 192, § 4, relat- 
ing to conditions for eligibility, effective July 1, 2022. For 


21-21L-5. Repealed. 


Repeals. — Laws 2022, ch, 42, § 10 repealed 21-21L-5 
NMSA 1978, as enacted by Laws 2005, ch. 192, § 5, relat- 
ing to scholarship authorized, administration, preference 


21-21L-6. Repealed. 


Repeals. — Laws 2022, ch. 42, § 10 repealed 21-21L-6 
NMSA 1978, as enacted by Laws 2005, ch. 192, § 6, relat- 
ing to duration of scholarship, effective July 1, 2022. For 


21-21L-7. Repealed. 


Repeals. — Laws 2022, ch. 42, § 10 repealed 21-21L-7 
NMSA 1978, as enacted by Laws 2005, ch, 192, § 7, relat- 
ing to termination of scholarship, effective July 1, 2022. 


21-21L-8. Repealed. 


Repeals, — Laws 2022, ch. 42, § 10 repealed 21-21L-8 
NMSA 1978, as enacted by Laws 2005, ch, 192, § 8, relat- 
ing to funds created, effective July 1, 2022. For provisions 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21-21L-8 


of former section, see the 2021 NMSA 1978 on NMOneS- 
ource.com. : 


f 


of former section, see the 2021 NMSA 1978 on NMOne:- 
Source.com, 


of former section, see the 2021 NMSA 1978 on NMOne8- 
ource.com. 


provisions of former section, see the 2021 NMSA 1978 on 
NMOneSource.com. 


in scholarship awards, effective July 1, 2022. For proyi- 
sions of former section, see the 2021 NMSA 1978 on 
NMOneSource.com. 


provisions of former’ paras see the 2021 NMSA 1978 on 
NMOneSource.com. 


For provisions of former section, see the 2021 NMSA 1978 
on NMOneSource.com. 


of former section, see the 2021 NMSA.1978 on NMOneS- 
ource.com. 


ARTICLE 21M 
Students with Disabilities Scholarship Act 


Sec. 

21-21M-1. Short title. 

21-21M-2. Purpose of act. 

21-21M-3. Definitions. 

21-21M-4, Conditions for eligibility and “bandas 
awards. 


Sec. 

21-21M-5. Duration of scholarship. 
21-21M-6, Termination of scholarship. 
21-21M-7, Fund created. ' 
21-21M-8, Report. 
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21-21M-1 STUDENTS WITH DISABILITIES SCHOLARSHIP ACT 21-21M-4 


This act [21-21M-1 through 21-21M-8 NMSA 1978] may be cited as the "Students with Disabili- 
ties Scholarship Act". 


History: Laws 2007, ch. 75, § 1 and Laws 2007, ch. Compiler’s notes. — Laws 2007, ch. 75, § 1 and Laws 
76,§ 1. 1c 2007, ch. 76, § 1 enacted identical provisions, effective 
June 15, 2007. 


{ 


21-21M-2. Purpose of act. 


The purpose of the Students with Disabilities Scholarship Act is to increase undergraduate en- 
rollment of students with disabilities by establishing a scholarship program for those students in 
New Mexico's public post-secondary educational institutions. 


History: Laws 2007, ch. 75, § 2 and Laws 2007, ch. Compiler’s notes, — Laws 2007, ch. 75, § 2 and Laws 
76, § 2. ' 2007, ch. 76, § 2. enacted identical provisions, effective 
June 15, 2007, 


21-21M-3. Definitions. 


As used in the Students with Disabilities Scholarship Act: 

A. "award recipient" means a student with disabilities who receives an undergraduate scholar- 
ship; 

B. "department" means the higher education deparkcient: 

C. "secretary" means secretary of higher education; and 

D. "student with disabilities" means a student who has a record of a physical or mental condi- 
tion that substantially limits one or more major life activities, including attention deficit disorder 
or other “pegs learning ace that the department recognizes as disabilities. 


nEtOEy: Laws 2007, ch. 75, § 3 and Laws 2007, ch. Compiler’s notes. — Laws 2007, ch. 75, § 3 and Laws 
76, §.3. rz 2007, ch. 76, § 3 enacted identical provisions, effective 
June 15, 2007, 


21-21M-4. Conditions for eligibility and qualification; awards. 


A. The department shall administer the Students with Disabilities Act and shall promulgate 
rules to carry out the provisions of that act. 

B. A student with disabilities may be awarded a scholarship pursuant to the Sentantd with 
Disabilities Act if the student: 

(1) is aresident of New Mexico for the purpose of tuition payment; 

(2) has not earned a baccalaureate degree and is enrolled or will be-enrolled at least half 
time in a degree program in a public post-secondary educational institution in New Mexico at the 
time the scholarship is awarded; and 

(3) has ‘complied pipe ecg rules promulgated by the department to carry out the provi- 
sions of that act. 

C. The department shall allocate money to public poswacondany educational institutions for 
scholarships for qualified students with disabilities based on the ge ae of ears institution's 
students classified as students with disabilities. 

D. Public post-secondary educational institutions shall iash is swale to qualifying students in 
an amount not to exceed one thousand dollars ($1,000) per semester as determined by rule of the 
department; provided that an award shall not exceed the actual cost of educational expenses. 

E. Money for an awarded scholarship shall be placed in an account at the public post-secondary 
educational institution in the name of the student, and the money may be drawn upon to pay edu- 
cational expenses charged by the institution, including tuition, fees, books and course supplies. 
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21-21M-5 STATE AND PRIVATE EDUCATION INSTITUTIONS: 21-21M-8 


History: Laws 2007, ch. 75, § 4 and Laws 2007, ch. Compiler’s notes. — Laws 2007, ch. 75, § 4 and Laws 
76, § 4. 2007, ch. 76, § 4 enacted identical provisions, effective 
, June 15, 2007, 


21-21M-5. Duration of scholarship. 


Each scholarship is for a period of one semester. A scholarship may be renewed, provided the 
award recipient continues to meet the conditions of eligibility, until the award recipient has gradu- 
ated from an eligible four-year public post-secondary educational institution. 


res Laws 2007, ch. 75, § 5 ane Laws 2007, ch. Compiler’s notes. — Laws 2007, ch. 75, § 5 and Laws 
76, § 5. 2007, ch. 76, § 5 enacted identical provisions, effective 
June 15, 2007, 


21-21M-6. Termination of scholarship. 


A scholarship is terminated upon occurrence of one or more of the following: 

A. withdrawal of the award recipient from the public post-secondary educational institution or 
failure to remain as at least a half-time student; 

B. failure of the award recipient to achieve satisfactory academic progress; or 

C. substantial noncompliance by the award recipient with the Students with Disabilities 
Scholarship Act or the rules promulgated pursuant to that act. 


History: Laws 2007, ch. 75, § 6 and Laws 2007, ch, Compiler’s notes. — Laws 2007, ch. 75, § 6 and Laws 
76, § 6. 2007, ch, 76,.§ 6 enacted identical provisions, effective 
June 15, 2007. 


21-21M-7. Fund created. 


The "students with disabilities scholarship fund" is created as a nonreverting fund in the state 
treasury. The fund consists of appropriations, gifts, grants, donations and income from investment 
of the fund. The department shall administer the fund and, subject to appropriation by the legis- 
lature, shall provide scholarships to students with disabilities as provided in the Students with 
Disabilities Scholarship Act. Expenditures from the fund shall be by warrant of the secretary of 
finance and administration pursuant to vouchers signed by the secretary or the secretary's autho- 
rized representative. 


History: Laws 2007, ch. 75, § 7 and Laws 2007, ch. Compiler’s notes. — Laws 2007, ch. 75, §.7 and Laws 


76, § 7. ; 2007, ch. 76, § 7 enacted identical provisions, effective 
June 15, 2007. 


21-21M-8. Report. 


A. Each public post-secondary educational institution shall submit an annual students with 
disabilities scholarship report to the department that includes information required by the de- 
partment. The department shall submit an annual report to the legislative finance committee and 
to the legislative education study committee. 

B.. The,department and public post-secondary educational SaAGEutiOnA shall cooperate in data 
collection and data sharing and for other matters necessary to carry out the provisions of the Stu- 
dents with Disabilities Scholarship Act. 


History: Laws 2007, ch. 75, § 8 and ae 2007, ch. . Pe piets notes. — Laws 2007, ch. 75, § 8 and Lads 
76, § 8. _ . 2007, ch. 76, § 8 enacted identical provisions, effective 
June 15, 2007. 
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21-21N-1 LEGISLATIVE LOTTERY TUITION SCHOLARSHIP 21-21N-2 


| ARTICLE 21N 
Legislative Lottery Tuition Scholarship 


Sec. Sec. 

21-21N-1. Short title. 21-21N-5. Lottery tuition fund created; purpose. 

21-21N-2. Definitions. 21-21N-6. Department rulemaking and reporting. 

21-21N-3. Tuition scholarships authorized; qualified stu- 21-21N-7. Lottery student community. outreach pilot proj- 
dents. ect; tuition scholarship recipients; additional 


21-21N-4. Tuition scholarship amount; fund. requirements; mentoring; training. 


21-21N-1. Short title. 


Chapter 21, Article 21N NMSA 1978 may be cited as the Leste dey watepisit Tuition Scholar- 
ship Act", 


History: Laws 2014, ch. 80, § 1; 2015, ch. 84, § 1. Tuition Scholarship Act from "Sections 1 through 6 of this 
The 2015 amendment, effective June 19, 2015, act" to "Chapter 21, Article 21N NMSA 1978". 
changed the statutory reference of the Legislative Lottery 


21-21N-2. Definitions. 


As used in the Legislative Lottery Tuition Scholarship Act: 

A. "community college" means a branch community college of a four-year state educational 
institution, a two-year state educational institution or a community college or technical and vo- 
cational institute established pursuant to Chapter 21, Article 13 or 16 NMSA 1978, respectively; 

B. "comprehensive institution" means eastern New Mexico university, western New Mexico 
university, New Mexico highlands university or northern New Mexico college; 

C. "department" means the higher education department; 

D. "full time" means fifteen or more credit hours each semester of the regular academic year 
in state educational institutions and twelve or more credit hours each semester of the regular aca- 
demic year in community colleges or for legacy students in any program semester; 

E. "fund" means the lottery tuition fund; 

F. "legacy student" means a full-time resident student who has received for three or more pro- 
gram semesters by the end of fiscal year 2014 the legislative lottery scholarship awarded pursuant 
to the former provisions of Sections 21-1-4.3, 21-13-10 and 21-16-10.1 NMSA 1978 prior to the 
enactment of the Legislative Lottery Tuition Scholarship Act; 

G. "program semesters" means those semesters for which a legacy or qualified student may re- 
ceive a tuition scholarship and excludes the first semester of attendance at a public post-secondary 
educational institution; 

H. "public post-secondary educational institution" means a four-year state educational institu- 
tion or a community college; 

I. “qualified student" means a full-time student who graduated from a public or accredited 
private New Mexico high school in the state or completed the requirements of a home-based or 
non-public-school primary educational program in the state or received a high school equivalency 
credential while maintaining residency in New Mexico and who: 

(1) either: ; 

(a) within sixteen months of graduation from a public school in this state or comple- 
tion of the requirements of a home-based or non-public-school primary educational program or 
receipt of a high school equivalency credential, was accepted for entrance to and attended a public 
post-secondary educational institution; or 

(b) within four months of graduation from a public school in this state or completion 
of the requirements of a home-based or non-public-school primary educational program or re- 
ceipt of a high school equivalency credential, began service in the United States armed forces and 
within sixteen months of completion of honorable service or medical discharge from the service, 
attended a public post-secondary educational institution; and 
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21-21N-3 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21-21N-3 


(2) successfully completed the first’semester at a public post-secondary educational insti- 
tution with a grade point average of 2.5 or higher on a 4.0 scale sires the first semester of full- 


time enrollment; 


J. "research institution" means the university of New Mexico, New Mexico state university or 


New Mexico institute of mining and technology; 


K. "state educational institution" means an institution of higher education enymerstedii in Ar- 
ticle 12, Section 11 of the constitution of New Mexico; 

L. “tribal college" means a tribally, federally or congressionally chartered post-secondary educa- 
tional institution located in New Mexico that is accredited by the higher learning commission; and 

M. "tuition scholarship" means the scholarship that provides tuition assistance per program 
semester for a qualified student or legacy student attending a public post- “secondary educational 


institution or tribal college. 


History: Laws 2014, ch. 80, § 2; 2016, ch. 21, § 1; 
2017, ch. 97, § 1; 2019, ch. 54, § 1; 2021, ch. 73, § 1. 

The 2021 amendment, effective June 18, 2021, re- 
vised the definition of "qualified student", as used in the 
Legislative Lottery Tuition Scholarship Act, allowing 
home school students to qualify for legislative lottery tu- 
ition scholarships; and in Subsection I, after "New Mexico 
high school", added "in the state", after "or", deleted "who" 
and added "completed the requirements of a home-based 
or non-public-school primary educational program in the 
state or", and after "months of graduation", added "from 
a public school in this state or completion of the require- 
ments of a home- based or non- -public- school primary edu- 
cational program", throughout, 

The 2019 amendment, effective July 1, 2019, defined 
"tribal college" as used in the Legislative Lottery Tuition 
Scholarship Act, and included tribal colleges among the 
institutions that receive funds from the lottery tuition 
fund; and added new Subsection L and redesignated for- 
mer Subsection L as Subsection M, and in Subsection M, 
after "institution", added "or tribal college". 

The 2017 amendment, effective June 16, 2017, revised 
the definition of "qualified student", provided a sixteen- 
month grace period for students to qualify for.a legislative 


lottery tuition scholarship, and extended the grace period 
for qualified students who serve in the military between 
high school and college; in Subsection Te Subparagraph I(1) 
(a), deleted "immediately upon" and added "within sixteen 
months of", and after "receipt of a", added "high school 
equivalency", and in Subparagraph 1(1)(b), after the first 
occurrence of ' ‘within", deleted "one hundred twenty days 
of completion of a high school curriculum" and added "four 
months of graduation", and after the second occurrence of 
"within", deleted "one year" and added "sixteen months". 
The 2016 amendment, effective May 18, 2016, clari- 
fied definitions as used in the Legislative Lottery Tuition 
Scholarship Act; in Subsection A, after "branch commu- 
nity college of a", added "four-year", and after the comma, 


‘added "a two-year state educational institution"; in Sub- 


section H, after "means a", added."four-year state edu- 
cational institution or a", and after "community college", 
deleted "comprehensive institution, research institution 
or state educational institution"; in Subsection K, after 
"New Mexico", deleted "and excludes a research institu- 
tion"; and in Subsection L, after "assistance per", added 
"program", 


21-21N-3. Tuition scholarships authorized; qualified students. 


A. To the extent that funds are made available by the legislature from the fund, the boards 
of regents or governing bodies of public post-secondary educational institutions and tribal col- 
leges shall award tuition scholarships in department-approved amounts to qualified students and 
legacy students attending their respective public post-secondary educational institutions. 


B. Beginning in fiscal year 2015: 


(1) a legacy student is eligible to receive a tuition scholarship until the total number of 


program semesters for which the legislative lottery scholarship is received pursuant to the former 
provisions of Sections 21-1-4.3, 21-13-10 and 21-16-10.1 NMSA 1978 or the Legislative Lottery 
Tuition Scholarship Act reaches eight; provided that the legacy student maintains residency in 
New Mexico, maintains a grade point average of 2.5 or higher on a 4.0 scale and completes twelve 
or more credit hours per program semester; and 
(2) a qualified student who is not a legacy student is eligible to receive the tuition scholar- 
ship for a maximum of seven program semesters and in an amount determined pursuant to the 
provisions of Section 21-21N-4 NMSA 1978, 
C. Except as otherwise provided in this section, a faition scholarship may be awarded to a 
qualified student who: 
(1) maintains residency in New Mexico; 
(2) maintains a grade point average of 2.5) OF cael on a 4.0 scale; and 
(3) completes: 
(a) for a student attending a four-year public post-secondary educational institution 
or a tribal college, fifteen or more credit hours per program semester; and 


682 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


21-21N-4 LEGISLATIVE LOTTERY TUITION SCHOLARSHIP 21-21N-4 
(b). for a student attending a two-year public post-secondary educational institution, 
twelve or more credit hours per program semester. 

D. For students with disabilities who may require accommodations, the department, in tains 
tation with the student and the office at the public post-secondary educational institution or the 
tribal college that serves students with disabilities, shall review both the definition of "full time" 
and the maximum number of consecutive program semesters of eligibility and adjust either or both 
as deemed reasonable and appropriate, based on the student's disability needs. In no case, however, 
shall "full time" mean fewer than six credit hours per semester, and in no case shall eligibility extend 
beyond fourteen consecutive program semesters. The definition of "qualified student" notwithstand- 
ing, a New Mexico resident who had to leave the state to receive an education pursuant to the federal 
Individuals with Disabilities Education Act shall be eligible for a tuition scholarship if the student 
graduated from an accredited high school in another state and otherwise meets the qualifications for 


a tuition scholarship pursuant to the definition of "qualified student" and this section. 


History: Laws 2014, ch, 80, § 3; 2016, ch. 21, § 2; 
2019, ch. 33, § 1; 2019, ch. 54,§ 2. | vr 

2019 Multiple Amendments. — Laws 2019, ch. 33, 
§ 1, effective June 14, 2019, and Laws 2019, ch. 54, § 2, ef- 
fective July 1, 2019, enacted different amendments to this 
section that'can be reconciled. Pursuant to 12-1-8. NMSA 
1978, Laws 2019, ch. 54, § 2, as the last act signed by the 
governor, is set out above. and incorporates: both amend- 
ments, The amendments enacted by Laws 2019, ch. 33, § 1 
and Laws 2019, ch. 54, § 2'are described below. To view the 
session laws:in their entirety, see the 2019 session laws on 
NMOneSource.com. 

The nature of the difference Tatereen the amendments 
is that Laws 2019, ch. 33,-§ 1, extended scholarship eligi- 
bility to New Mexico residents who because of a disability 
left, the state to receive a high school education pursuant 
to the federal Individuals with Disabilities Education Act, 
and Laws 2019, ch. 54, §:2, authorized tribal colleges to: 
receive funds from the lottery tuition fund and to award 
scholarships to eligible students. 

Laws 2019 ch. 33, § 1, effective June 14; 2019,..ex- 
tended scholarship eligibility to New Mexico residents 


who because of a disability left the state to receivea high 


school education pursuant to the federal Individuals with 
Disabilities Education Act; and in Subsection D, added the 
last sentence. 

Laws 2019, ch. 54, § 2, effective July 1, 2019, autho- 
rized tribal colleges to receive funds from the lottery tu- 
ition fund and to award scholarships to eligible students 
and added."tribal colleges" in in Subsections A, C and D. 

The 2016 amendment, effective May 18, 2016, clari- 
fied language as used in the Legislative Lottery Tuition 
Scholarship Act; in Subsection B, in Paragraph (1), after 
"total number of", added "program", after "legislative lot- 
tery scholarship", deleted "was" and added "is", and after 
"credit hours per", added "program", in Paragraph (2), af- 
ter:'Section", deleted "4 of the Legislative Lottery Tuition 
Scholarship Act": and added "21-21N-4 NMSA 1978") in 
Subsection C, in Subparagraph C(3)(a) after "credit hours 
per", added "program", and in Subparagraph C(3)(b), after 
"credit hours per", added "program"; in Subsection D, after 
each occurrence of "consecutive", added "program". 


21-21N-4. Tuition scholarship amount; fund. 


A. Prior to June 1 of each year, based on the amount appropriated by the legislature from the 
fund and on the projected enrollment at all public post-secondary educational institutions and 


tribal colleges, the department shall: 


(1) determine the total amount of money available for all tuition scholarships for qualified 


students; 


(2). determine the award amount for research institutions, comprehensive institutions, 


tribal colleges and community colleges; and 


. | (8) notify all public post-secondary educational institutions and tribal colleges of the de- 
temmiiotibod made pursuant to Paragraphs (1) and (2) of this subsection.., 
B. In determining distribution and award amounts for the tuition scholarship program, the 


department shall: 


(1); maintain the minimum fund balance pursuant to rica 21-21N-5 NMSA 1978; 
(2). distribute to all public post-secondary educational institutions and tribal colleges an 
amount not to exceed the remaining balance in the fund; and 
(3) subject to the provisions of Paragraphs (1) and (2) of this subsection, distribute to each 
public post-secondary educational institution or tribal college an amount based on: 
(a) the projected ‘enrollment at each four-year public post-secondary educational in- 


stitution and tribal college of qualified students in their first through seventh program semesters, 
including qualified students in their fourth through seventh program semesters who transferred 
from community colleges; 
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(b). the projected enrollment at each fabapaae 08 eolhegs 06 poser students in their 
first through third program semesters; and ji 

(c) an award for each scholarshipirecipient distributed in nel tiinte as follows’ 1). one 
thousand five hundred dollars ($1,500)per scholarship per program semester for a student en- 
rolled at a research institution; 2) one’'thousand twenty dollars ($1,020) per scholarship per pro- 
gram semester for a student enrolled at a comprehensive institution or tribal college; and'3) three 
hundred eighty dollars ($380) per tipo er per. program semester fon a student ior ee ad a 
community college. 

C.. If the total amount. available eniSatthat to Palietsint (4)-¢ of Subsection A of this sGchinat is: 
less than the amount calculated in Subsection B of this section, the department shall decrease the 
scholarship award amounts in a manner that maintains the distribution in the same Steg 
as provided in Subparagraph (c) of Paragraph (3) of Subsection’ B of this section. 

D. If the total amount available pursuant to Paragraph (1) of Subsection A of this sectim is 
more than the amount calculated in Subsection B of this section, the department shall increase 
the scholarship award amounts in a manner that maintains the distribution in the same propor- 
tions as provided in Subparagraph (c) of Paragraph (3) of Subeection B of this section. . . 


History: Laws 2014, ch. 80, § 4; 2016, ch. 21, §. 8: the vi heth bu betes for airfare colleges" and com- 


2018, ch, 70, § 1; 2019, ch. 54, § 3. pletely rewrote: the sep aerate a and added Subsections 
The 2019 amendment, effective July 1, 2019, provided Cand D. 
for tribal colleges to receive lottery tuition scholarship The 2016 eahisneimentt, effective May 18; 2016, clari- 
funds, and added'"'tribal colleges" throughout the section. fied language as used in the ‘Legislative Lottery Tuition: 
The 2018 amendment, effective July 1,;2018, amended Scholarship Act and specified that the uniform percent- 
the Legislative Lottery Tuition Scholarship Act to set flat age by which scholarships are calculated for*a two-year 
award amounts for lottery scholarships depending on the state educational institution is to be based onthe uniform 
sector of institution a student attends, and required the percentage for community colleges; in Subsection B, in 
higher education department to reduce or increase schol- Paragraph (1); after"Section", deleted "5 of the Legislative 
arship award amounts, depending on available revenues, Lottery Tuition. Scholarship Act" and added "21-21N-5 
in a manner that maintains the distribution in the same NMSA 1978", in Subparagraph B(3)(a), after:"enrollment 
proportions established in this act; in Paragraph A(2), at each", deleted "comprehensive ‘institution, research 
after "determine’ the", deleted "uniform percentage by institution and’ state educational institution" and added 
which to calculate tuition scholarships for qualified stu- "four-year public post-secondary educational institution, 
dents attending: any public post-secondary educational after the first occurrence of "students in their", deleted 
institution" and added "award amount for research in- "second through eighth" and added "first through seventh 
stitutions, comprehensive institutions and community program", and after the second occurrence of "students in 
colleges"; in Subparagraph B(3)(c), deleted "a uniform their", deleted "fifth through eighth" and added "fourth 
percentage of the average of in-state tuition costs charged through seventh program", in Subparagraph B(3)(b), af- 
by: 1) research institutions for each research institution;. - ter "students in their", deleted “second through fourth" 
2) comprehensive institutions for each comprehensive and added "first through third program", and in Subpara- 
institution; and 3) community colleges for each commu- graph B(3)(c), added "except. that the uniform percentage 
nity college, except that the uniform percentage for a © ~ for a two-year state educational institution shall be based 
two-year state educational institution shall be based on’. ‘on the uniform percentage for community colleges". 


21-21N-5. Lottery tuition fund created; purpose. 


A. The "lottery tuition fund" is created in the state treasury. The fund shall be administered 
by the department. Earnings from investment of the fund shall accrue'to the credit of the fund. 
The fund shall maintain an annual average balance of two million dollars ($2,000,000), and any 
balance in the fund at the end of any fiscal year shall remain in the fund for BA hi ithe BY. ey 
legislature’ as provided in this section. 

B. Money in the fund shall be appropriated by the legislature to the departiikert for distribu 
tion to New Mexico's public post-secondary educational institutions and tribal colleges to provide 
tuition assistance for qualified students and legacy students as provided in the Legislative Lottery 
Tuition Scholarship Act. 


History: Laws 1995, ch. 155, § 23; 1997, ch. 106, § 1; The 2019 amendment, effective July 1, 2019, provided 


2001,.ch. 300, § 2; 1978 Comp., § 6-24-23, recompiled for tribal colleges to receive funds from the lottery tuition 
and amended as § 21-21N-5 by Laws 2014, ch. 80,§ 5; | fund; and in Subsection B, after "educational institutions’, 
2019, ch. 54, § 4. added "and tribal colleges". 

Recompilations. — Laws 2014, ch. 80, § 5 recompiled The 2014 amendment, effective March 12, 2014, re- 
and amended former 6-24-23 NMSA 1978 as 21-21N-5 quired that the fund maintain an annual average balance: 
NMSA 1978, effective March 12, 2014. provided that the fund shall be used to assist qualified 


students and legacy students; in Subsection A, in the 
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second sentence, after "administered by the", changed 


"commission on higher education" to "department"; and - 


at the beginning of the fourth sentence, added "The fund 
shall maintain an annual average balance of two mil- 


lion dollars ($2,000,000), and"; and in Subsection B, after: 


"Money in the", deleted "lottery tuition", changed "is" to 
"shall be", after "shall be appropriated", added "by the leg- 
islature", ‘after "by the legislature", changed "commission 
on higher education" to "department", and after "tuition 
assistance for", deleted the "New Mexico undergraduates 


LEGISLATIVE LOTTERY TUITION SCHOLARSHIP 


21-21N-7 


legacy students as provided in the Legislative Lottery Tu- 
ition Scholarship Act". 

Appropriations. — Laws 2014, ch. 80, § 9, effective 
March 12, 2014, appropriated $11,000,000 from the stu- 
dent financial aid fund of the higher education depart- 
ment to the lottery tuition fund for expenditure in fiscal 
year 2014 and subsequent fiscal years to supplement the 
lottery tuition fund. Any unexpended or unencumbered 
balance remaining at the end of a fiscal year shall not re- 
vert. 


as provided by law" and added "qualified students and 


21-21N-6. Department rulemaking and. reporting. 


A. The department shall promulgate rules setting forth explicit criteria in accordance with the 
Legislative Lottery Tuition Scholarship Act a 
(1) student qualification and continuing eligibility; and 
(2) calculating the tuition scholarship award amount pursuant to Section 4 [21-21N-4 
NMSA 1978] of the Legislative Lottery Tuition Scholarship Act and guidelines for the administra- 
tion of the tuition scholarship program. 
B. The department shall report by November 1 of each year to the legislative finance commit- 
tee and the department of finance and administration on: 
(1) the status of the fund; | 
(2) tuition scholarship program participation data aggregated for each public post- 
secondary educational institution to show: 
. (a) the number of qualified students and the number of legacy students who received 
tuition scholarships in the prior twelve-month period; 
(b) the total number of students, including qualified students and legacy students, 
enrolled in the prior twelve-month period; 
| (c) for each semester, the amount of tuition scholarships funded and the amount of 
tuition costs that were not offset by the tuition scholarship; and 
(d) the number of qualified students and the number of legacy students who gradu- 
ated with a degree and, for each qualified student, the number of consecutive semesters and non- 
consecutive semesters attended prior to graduation; and 
(8) any additional information required or requested by the legislative finance committee 
or the department of finance and administration, 


Emergency clauses. — Laws 2014, ch. 80, § 11, con- 
tained an emergency clause and was approved March 12, 
2014, 


History: Laws 2014, ch. 80, § 6. 


21-21N-7. Lottery student. community outreach pilot project; tuition | 
scholarship recipients; additional requirements; mentoring; 
training. . 


A. The "lottery student Paeninite outreach pilot project" is created asa six-year study that 
encourages students who receive a tuition scholarship pursuant to the Legislative Lottery Tuition 
Scholarship Act at participating public post-secondary educational institutions or tribal colleges 
‘to volunteer to provide community outreach, chiefly through mentoring public school students. 
Tuition scholarship students are not required to participate to maintain their tuition scholarship. 
The purpose of the pilot project is to demonstrate that: 

(1) both mentors and mentees receive similar benefits, including improved grades and on- 
time graduation and a renewed sense of confidence, purpose and community and civic engagement; 
(2) this service improves the community in which the student volunteer works and the 
pubs school student lives; 
. : (3) mentoring by young adults can help pietarnaiered public school students narrow the 
Seliablindant gap; improve cognitive, social and behavioral skills; and lead to higher test scores and 
success in school; and 
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(4) mentoring can also help the student volunteer improve the student volunteer's skills, 
test scores and success in college and inculcate civic and social engagement in community life. 

B. The pilot project shall be administered by the department and shall be conducted with at 
least three public post-secondary educational institutions around the state, ideally with at least 
one from the research institutions, at least one from the comprehensive universities or tribal col- 
leges and at least one from the branch and independent community colleges and with at least five 
hundred tuition scholarship students. Preference for the pilot project shall be given to institutions 
in areas with high poverty rates and in public schools with eighty-five percent or more of the stu- 
dents eligible for free or reduced-fee lunch and high English language learner populations. The 
department may expand the pilot project during its term to more participants. 

C. The department shall certify a list of nonprofit community- and education-oriented organi- 
zations that maintain relationships with public schools with which student volunteers may work. 
The organizations shall identify public schools in their areas that are interested in having men- 
tors and shall develop a mentoring training program for student volunteers. The organizations 
shall also identify community-based outreach or specific community-based projects appropriate 
for students in their first program semester or students unable to mentor during the school year. 

D. A participating community- and education-oriented organization shall monitor and evaluate 
the work of the student volunteers and the time spent mentoring or participating in community- 
based projects as well as the progress of the public school students being mentored. 

E. The department shall determine application requirements and procedures for public post- 
secondary educational institutions, tribal colleges, nonprofit community- and education-oriented 
organizations and student volunteers to apply for the pilot project, criteria to evaluate applica- 
tions and quantitative and qualitative measures of the pilot project's efficacy. 

F. In addition to other requirements and qualifications in the Legislative Lottery Tuition 
Scholarship Act, a tuition scholarship student who participates in the pilot project shall provide 
at least two hours per week of community outreach with public school students in the area of the 
public post-secondary educational institution or tribal college the student attends. The community 
outreach shall consist of: : 

(1). partnering with community-based organizations and assisting with community-based 
projects; 

(2) mentoring public school students; or 

(3) mentoring first-year college students. 

G. The following schedule of community outreach for student volunteers is: 

(1) students in their first program semester shall partner with a community-based organi- 
zation to assist it in community outreach or specific community-based projects;: 

(2) students in their sophomore and junior years shall mentor students in grades kinder- 
garten through twelve; and 

(3) students in their senior year shall mentor freshmen college students. 

H. If a tuition scholarship student who wants to participate is unable to perform the com- 
munity outreach service during the school year because of class load, work requirements or other 
reasons, the student volunteer may volunteer for an approved community outreach project that 
will be available for the student to participate in during semester breaks or the summer for a total 
of at least thirty-two hours. 

I. Public schools that choose to participate in the pilot project shall identify willing students 
who would benefit from participation. The student's teacher or school principal shall work with 
the nonprofit organization and the student volunteer to determine what activities and types of 
engagement would benefit the mentee student. 

J. The department shall establish reporting and evaluation estas oll for all siektitane sate 
in the pilot project. The department shall provide interim and final reports annually to the wover 
nor and the legislature. 

K.. The participating public post-secondary educational institutions, tribal obliga nonprofit 
community- and education-oriented organizations and public schools shall actively:seek public 
and private grants and donations for any costs of the pilot project: Grants and donations shall be 
kept and expended as other grants and donations of the institution, tribal college, organization or 
public school. 
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History: Laws 2015, ch. 84, § 2; 2019, ch. 54, § 5. « » > » Applicability. — Laws 2015, ch. 84, § 3 provided that 

The 2019 amendment, effective July 1, 2019, included the provisions of Laws 2015, ch. 84 apply to the fall 2016 
tribal colleges in the lottery student community outreach and subsequent semesters of the lottery student commu- 
pilot project, and added “tribal ‘me throughout the nity outreach pilot project's term. 
section. re 

ARTICLE 210 
Teacher Preparation Affordability 

Sec; } sn Sec. 
21-210-1: Short title, ' 21-210-5. Duration of scholarship. 
21-210-2. Definitions. 21-210-6. Termination of scholarship. 
21-210-3. Conditions for eligibility. ~ 21-210-7. Fund created. 


21-210-4. Scholarship authorized; administration; pref- 
erence in scholarship awards. 


21-210-1. Short title. - 


Sections 7 through 14 [13] [21- 210- 1 through 21- 210-7 NMSA 1978] of this act may be cited as 
the "Teacher Preparation Affordability Act". 


History: Laws 2019, ch. 198, § 7. Effective dates. — Laws 2019, ch. 193 contained no 
Bracketed material. — The bracketed material was effective date provision, but, pursuant to N.M. Const., art. 
inserted by the compiler and’is not part of the law. » IV, § 23, was effective June 14, 2019,.90 days after the 


adjournment of the legislature. 


21-210-2. Definitions. 


As used in the Teacher Preparation Affordability Act: 

A. "department" means the higher education department; 

B. “eligible student" means a New Mexico resident who is enrolled or enrolling at least half- 
time in an accredited public education department-approved teacher preparation program at a 
New Mexico public post-secondary educational institution or tribal college at any time later than 
one hundred twenty days following high school graduation or the award of a high school equiva- 
lency credential and who is pursuing a teaching degree; 

C. "scholarship" means a teacher preparation affordability scholarship; and 

D. "tribal college" means a tribally, federally or congressionally chartered tribal post- -secondary 
educational institution located in New Mexico that i is accredited by the north central association 
of colleges and schools. 


History: Laws 2019, ch. 193, § 8. | IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 193 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


21-210-3. Conditions for eligibility. 


A scholarship may be awarded to an eligible student who: 

A. has not earned appropriate educational credentials to be licensed as a teacher by the public 
education department; 

B. has demonstrated ene ne peed consistent with the criteria prom gALed by the depart- 
ment; and 

C. ‘has complied with other fisted proniulgated by the adbancabde to carry out the provisions of 
the Teacher Preparation Affordability Act. 


History: Laws 2019, ch. 193, § 9. ie ‘TV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch: 193 contained no adjournment of the Pde po 
effective date provision, but, pursuant to N.M. Const., art. 
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21-210-4. Scholarship authorized; administration; preference in 
scholarship awards. 


A. The department shall administer the Teacher Preparation Affordability Act and shall pro- 
mulgate rules to carry out the provisions of that act. 

B. Scholarships shall be awarded to’qualified eligible students. Qualifications shall be deter- 
mined by rule of the department. 

C. The department shall‘ allocate money to public post- -secondary: educational institutions 
and tribal colleges based on a student need formula calculated according to income reported 
on the free application for federal student aid, on the number of students enrolled in each pub- 
lic education department-approved teacher preparation program at a New Mexico public post- 
secondary educational institution or tribal college and on the percentage of the teacher prepa- 
ration program's students classified as returning adults who are otherwise ineligible for state 
financial aid. 

D. Public post-secondary educational institutions and tribal colleges shall make awards to 
qualifying eligible students based on financial need in an amount not to exceed six thousand dol- 
lars ($6,000) per year for not more than five years as determined by rule of the department. 

E. Public post-secondary educational institutions and tribal colleges shall make awards first to 
qualifying eligible students who: 

(1) are English language learners; 

(2) are minority students; or 

(3) «have declared intent to teach in a high-need teacher position as defined by the public 
education department. 

F. After scholarships have been awarded to eligible students pursuant to Subsection E of this 
section, a public post-secondary educational institution or tribal college shall award scholarships 
to other eligible students as determined by department rule. 

G. Money for the scholarship shall be placed in an account at the public post- -secondary educa- 
tional institution or tribal college in the name of the eligible student, and the money may be drawn 
upon to pay educational expenses charged by the institution, including tuition, fees, books and 
course supplies, and living expenses. 


History: Laws 2019, ch. 198, § 10. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 198 contained no adjournment of the legislature. 
effective date provision, but, pursuant to.N.M. Const., art. 


21-210-5. Duration of scholarship. 


Each scholarship is for a period of one semester. A scholarship may be renewed as long as the 
eligible student continues to meet the conditions of eligibility, until the eligible student graduates 
from a public post-secondary educational institution or tribal college. 


History: Laws 2019, ch. 198, § 11. IV, § 23, was effective June 14, 2019,:'90 days after the 
Effective dates. — Laws 2019, ch. 193 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


21-210-6. Termination of scholarship. 


A scholarship is terminated upon occurrence of one or more of the following: 

A. the eligible student withdraws from the public post-secondary educational institution or 
tribal college or from the teacher preparation program or the eligible student fails to remain at: 
least a half-time student; 

B._ the eligible student fails to achieve satisfactory academic progress; or 

C. the eligible student is in substantial noncompliance with the Teacher Preparation Afford- 
ability Act or the rules promulgated pursuant to that act. 
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History: Laws 2019, ch. 193, § 12. 
Effective dates. — Laws 2019, ch. 193 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


21-210-7. Fund created. 


The "teacher preparation affordability scholarship fund" is created as a nonreverting fund in 
the state treasury that consists of income from investment of the fund; specified. distributions; 
appropriations; and unspecified gifts, grants and donations to the fund. Money in the fund is sub- 
ject to appropriation by the legislature to the department for scholarship awards as provided in 
the Teacher Preparation Affordability Act. Expenditures from the fund shall be by warrant of the 
secretary of finance and administration pursuant to vouchers signed by the secretary of higher 


education or the secretary's authorized representative. 


History: Laws 2019, ch. 198, § 13. 
Effective dates. — Laws 2019, ch. 198 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


ARTICLE 21P 


Grow Your Own Teachers 


Sec. 

21-21P-1. Short title. 

21-21P-2. Definitions. 

21-21P-3. Fund created; method of payment. 

21-21P-4. Educational assistants; teacher preparation; 
professional leave. 


* 


21-21P-1. Short title. 


Sec. 

21-21P-5. Conditions for eligibility. 

21-21P-6, Scholarship authorized; administration;: pref- 
erence in scholarship awards. 

21-21P-7. Duration of scholarship. 

21-21P-8. Termination of scholarship. 


Sections 1 through 8 [21-21P-1 val eae 21-21P-8 NMSA 1978] of this act may be cited as the 


"Grow Your Own Teachers Act". 


| History: Laws 2019, ch. 230, § 1. 

Effective dates. —.Laws 2019, ch. 230 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 14, 2019, 90 days: after the 
adjournment of the legislature. 

Temporary provisions. — Laws 2019, ch. 230, § 9 pro- 
vided: 


A. At any time before releasing proposed initial rules © 


for the Grow Your Own Teachers Act, the higher educa- 
tion department shall consult with the public education 
department, and the two departments shall convene or 
survey a geographically representative sample of edu- 
cational assistants who want to pursue higher educa- 
tion and teachers who began their education careers as 


educational assistants to hear problems and concerns 


_based on their experiences, challenges and expectations 


in pursuing higher education in general and teacher licen- 
sure in particular. The higher education department shall 
take those problems and concerns into account when issu- 
ing proposed rules, 

B. The public education department shall report the 
findings from the consultation or survey ‘of educational 
assistants and teachers who began their career as édu- 
cational assistants to all educational assistants in school 
districts, charter schools, constitutional special schools, 
state institutions and state agencies that employ educa- 
tional assistants and shall include copies of the Grow Your 
Own Teachers Act and the proposed rules. 


21-21P-2. Definitions. 


As used in the Grow Your Own Teachers Act: 

A. "department" means the higher education department; 

B. "public school" includes constitutional special schools and state institutions and state agen- 
cies that educate children; 

C. "school employee" means a resident of New Mexico who is authorized to work in the United 
States and who has been employed by a public school in a position that works directly with stu- 
dents for at least two years and is in good standing with the school district and who is enrolled in 
or accepted by an undergraduate teacher preparation program at a regionally accredited oa 
post-secondary educational institution in New Mexico; and 
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D. - "teacher preparation program" means a program that has been formally approved as meet- 
ing the requirements of the public education department and that leads to level one teacher li- 


censure, including a program in a two-year post-secondary educational institution that meets the 


requirements for a teacher education transfer module established pursuant to Subsection C of 


Section 21-1B-4 NMSA 1978. 


History: Laws 2019, ch. 230, § 2; 2021, ch. 11, § 1. 

The! 2021 amendment, effective July 1, 2021, defined 
"school.employee", removed,the definition of "educational 
assistant", and revised the definition of "public school" as 
used in the Grow Your Own Teachers ae deleted former 


& 


Subsection B, which defined "educational assistant", and 
redesignated former’ Subsection C as new Subsection B; 
in Subsection B, after'"educate children", deleted "and 
employ educational assistants"; and added a new Subsec- 
tion C. . 


21-21P-3. Fund Foyt method of payment. 


The "grow your own teachers fund" is created in the state treasury, The fund consists of money 
appropriated for scholarships pursuant to the Grow Your Own Teachers Act, earnings from invest- 
ment of the fund, gifts, grants and donations to the fund. Money in the fund shall not revert at 
the end of a fiscal year. Money in the fund is subject to appropriation by the legislature to imple- 
ment the provisions of the Grow Your Own Teachers Act. The fund shall be administered by the 
department, All payments of money for loans shall be made on warrants drawn by the secretary 
of finance and administration pursuant to vouchers signed by the secretary of higher education or 
the secretary's designated representative. 


ye 


History: Laws 2019, ch. 230, § 3; 2021, ch. 11, § 2. 
The 2021 amendment, effective July 1,:2021, clarified 
that money in the "grow your own teachers fund" is subject 


to legislative appropriation; and added "Money in the fund is 
subject to appropriation by the legislature to mee ee — 
provisions of the Grow. Your Own Teachers Act’, 


21-21P-4. Educational Absistan tes teacher preparation; professional 
leave. 


A. A,school employee who wants to become a teacher may petition the public school in which 
the school employee is employed to grant professional leave for college classes, examinations and 
practice teaching, as needed. The public school shall grant professional leave if the school employee 
is a recipient of a scholarship pursuant to the Grow Your Own Teachers‘Act and the professional 
leave minimizes disruption to the school day. The public school may require school employees to 
make up hours in exchange for hours missed during the school day. 

B. If a school employee who is accepted into or enrolled in a teacher preparation program of- 
fered by a regionally accredited public post-secondary educational institution in New Mexico does 
not live within a reasonable distance of the public post-secondary educational institution's cam- 
pus, the public school shall allow: the school employee to use the asm sehen resources ae 


the school district to take classes. 


History: liawa 2019, ch, 230, § 4; 2021, ch. 11, § 3. 

The 2021 amendment, effective July 1, 2021; sub- 
stituted each occurrence of "educational assistant" with 
"school employee" to conform to revised definitions in the 
Grow Your Own Teachers Act, and clarified provisions re- 
lated to professional leave for recipients of a scholarship 
pursuant to the Grow Your Own Teachers Act; replaced 


21-21P-5. Conditions for eligibility. 


( 


each‘ occurrence of "educational assistant" with "school 
employee" throughout; and in Subsection A, after;'Grow 
Your Own Teachers Act", added "and the professional 
leave minimizes disruption to the school day. The public 
school may require school employees to make up hours in 
exchange for hours missed during the school day". 


A scholarship may be awarded to a school employee who: ) 
A. has not earned appropriate: educational credentials to be eer asa hash be by id pple 


education department; » 


B. . has demonstrated. Francia! need consistent with the criteria promulgated we the donate 


ment; and 
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GROW YOUR OWN TEACHERS 


21-21P-8 


C. has complied with other rules promulgated by the department to carry out the provisions of 


the Grow Your Own Teachers Act. 


History: Laws 2019, ch, 230, § 5; 2021, ch. 11, §4., 
The 2021 amendment, effective J uly 1, 2021, ex- 
panded the scholarship program eligibility to allow school 


employees, as defined in the Grow Your Own Teachers 


Act, to qualify; and after "awarded to", changed "an educa- 


‘tional assistant" to "a school employee". 


21-21P-6. Scholarship:authorized; administration; preference in 
scholarship awards. 


A. The department shall administer the Grow Your Own Teachers Act and shall promulgate 
rules to carry out the provisions of that act. The department shall consult the public education 
department any time he department promulgates rules a eEne to the Grow Your Own Teachers 
Act. 

B. Scholarships shall be Seaaded to qualified school employees. Qualifications shall be deter- 
mined by rule of the department. 

C. The department shall allocate money to public post-secondary educational institutions 
based on a student need formula calculated according to income reported on the free applica- 
tion for federal student aid and on the number of students enrolled in each public education 
department-approved teacher preparation program at a New Mexico public post-secondary educa- 
tional institution. 

D. Public post-secondary educational institutions shall make awards to qualifying eligible stu- 
dents based on financial need in an amount not to exceed six thousand dollars ($6,000) per year for 
not more than five years as determined by rule of the department, 

E. Money for the scholarship shall be placed in an account at the public post-secondary edu- 
cational institution in the name of the school employee, and the money may be drawn upon to pay 
educational expenses charged by the institution, including tuition, fees, books and course supplies. 


History: Laws 2019, ch. 230, § 6; 2021, ch. 11, § 5. 

The 2021 amendment, effective July 1, 2021, ex- 
panded the scholarship program eligibility to allow school 
employees, as defined in the Grow Your Own Teachers Act, 
to qualify, and required the higher education department 


to consult the public education department any time the ” 


higher education department promulgates rules related 
to the Grow Your Own Teachers Act"; and in Subsection 
A, added the last sentence, and changed "educational as- 
sistants" to "school employees" throughout. © 

Temporary provisions. — Laws 2019, ch. 230, § 9 pro- 
vided: 


A. At any time before releasing proposed initial rules” 


for the Grow Your Own Teachers Act, the higher education 
department shall consult with the public education de- 
partment, and the two departments shall convene or sur- 
vey a geographically representative sample of educational 


21-21P-7. Duration of scholarship. 


assistants who want to pursue higher education and 
teachers who began their education careers as educa- 
tional assistants to hear problems and concerns based on 
their experiences, challenges and expectations in pursu* 
ing higher education in general and teacher licensure in 
particular. The higher education department shall take 
those problems and concerns into account when issuing 
proposed rules, 

B. The public education department shall report the 
findings from the-consultation or survey of educational 
assistants and teachers who began their career as edu- 
cational assistants to all educational assistants in school 
districts, charter schools, constitutional special schools, 
state institutions and state agencies that employ educa- 
tional assistants and shall include copies of the Grow Your 


_ Own Teachers Act and the proposed rules. _ 


Each scholarship is for a.period of one semester. A scholarship may be renewed, as long as the 
school employee continues to meet. the conditions of eligibility, until the school employee graduates 
from a public post-secondary educational institution. 


History: Laws 2019, ch. 230, § 7; 2021, ch. 11, § 6. 
The 2021 amendment, effective July 1, 2021, applied’ 
the provisions of the section to "school employees" as 


21-21P-8. Termination of scholarship. 


newly defined in the Grow Your Own Teachers Act; and 
replaced "educational assistant" With | ‘school employee" 
ober rae the section: 


A scholarship is terminated upon occurrence of one or more of the following: 
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A. the school employee withdraws from the public post-secondary educational institution or 
from the teacher preparation program, or the school employee fails to remain at least a half-time 
student; 

B.° the school employee fails to achieve satisfactory academic progress; or 

C. the’school employee is in substantial noncompliance with the Grow Your Own Teachers Act 
or the rules promulgated pursuant to that act. 


History: Laws 2019, ch. 230, § 8; 2021, ch. 11, § 7. newly defined in the Grow Your Own Teachers Act; and 

The 2021 amendment, effective July 1, 2021, applied replaced "educational assistant" with "school employee" 
the provisions of the section to "school employees" as throughout the section. 

ARTICLE 21Q 
Community Governance Attorney 

Sec. | Sec. 
21-21Q-1, Short title. 21-21Q-4. Commission; duties. 
21-21Q-2. Definitions. 21-21Q-5, Fund created; disbursement. 


21-21Q-3. Community governance attorney and con- 
ditional tuition waiver program created; 
administration; rulemaking selection pro- 
cess; repayment. 


21-21Q-1. Short title. 


This act [21-21Q-1 through 21-21Q-5 NMSA 1978] may be cited as the "Community Governance 
Attorney Act". 


History: Laws 2019, ch. 43, § 1. Effective dates. — Laws 2019, ch. 43, § 6 made Laws 
2019, ch. 43, § 1 effective July 1, 2019. 


21-21Q-2. Definitions. 


As used in the Community.Governance Attorney Act: 

A. "acequia" means a political subdivision organized pursuant to Chapter 73, Article 2 or 3 
NMSA 1978; : 

B. "colonia" means a community as defined in the Colonias Infrastructure Act [Chapter 6, Ar- 
ticle 30 NMSA 1978); 

C. "commission" means the community governance attorney commission; 

D. "community governance attorney" means an attorney with a legal practice that i is focused 
on the requirements and challenges faced by small political subdivisions and unincorporated com- 
munities, including the promulgation of land and water use ordinances, contracting and the collec- 
tion or payment of taxes and fees; 

E. "course of study" means a law student's legal education, including clinical and internship 
programs and preparation courses for the state bar examination; 

F. "department" means the higher education department; 

G. "fund" means the community governance attorney and conditional tuition waiver fund; 

H. "land grant-merced" means a political subdivision organized pursuant to a a 49, Ar- 
ticle 1 or 4 NMSA 1978; 

I. "participant" means an individual who has applied to participate in, has been accepted into 
and has signed a contract agreeing to the terms of the program; 

J. "program" means the community governance attorney and conditional tuition waiver program; 

K. "secretary" means the secretary of higher education; 

L. "university" means the university of New Mexico school of law; and 

M. "waiver" means a loan to cover tuition, fees and a reasonable living stipend that is forgiven 
in whole or in part if the participant renders service as a community governance attorney. 
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-History: Laws 2019, ch, 43, § 2. Effective dates. — Laws 2019; ch. 48, § 6 made Laws 


2019, ch. 43, § 2 effective July 1, 2019. 


21-21Q-3. Community governance attorney and conditional tuition 
waiver program created; administration; rulemaking 
- selection process; repayment. — 


A. The "community governance attorney and conditional tuition’ waiver program" is created 
and shall be administered by the department. The department shall: 

(1) promulgate rules for implementing the program and for a reasonable living stipend in 
consultation with the university; provided that:the maximum living stipend shall be based upon 
the availability of funds and information provided by the university ae the current cost of 
attendance at the university; 

(2) publicize the program to law students and to prospective See Jtudentys 

(8) collect and menage repayment from students who-do Abe meet their obligations under 
the program; and 

(4) solicit’and ‘accept funds for the program, Abwalap grants and donations. 

B,’ Participants shall enter the program in their final year of law school: The department shall 
select participants according to rules’ it promulgates ‘and, in consultation with the commission; 
shall create a standard process for law students to apply to participate in the program. 

C. The department shall award no more than two new waivers a year, in addition to renewing 
existing waivers for eligible participants, subject to the availability of funding. © 

D. Participation in the program shall be evidenced by a contract between the-participant and 
the department. The contract shall provide for the payment of a participant's waiver and ‘shall be 
conditioned upon the participant fulfilling the program obligations and meeting the university's 
standards for satisfactory academic progress. An applicant to the asf te sign the contract 
prior to being accepted into the program. 

E. The contract shall include the following terms for repayment of the waiver: 

(1) interest shall accrue upon termination of the peruicipanee course of study at the fol- 
lowing interest rates: 

(a) eighteen percent per year if fae pecticinant completes a course of ainae and no 
portion of the principal and interest is forgiven pursuant to Subsection F of this Bection; and 
(b) seven percent per year in all other cases; and 
(2) the maximum period for repayment shall be ten years, commencing six months from 
the date the participant completes or discontinues the course of study. 

F. The contract’shall provide that the department forgive fifty percent of a waiver for each year 
that a participant is employed full time as a community governance attorney with a maximum 
salary of not more than fifty thousand dollars ($50;000) per “plat subject to adjustment by the com- 
mission pursuant to Subsection G of this section.” 

G. The commission may approve subsequent increases in the maximum salary established 
pursuant to Subsection F of this section; provided that the maximum salary shall not exceed the 
salary rate for entry-level attorneys paid by legal service assistance entities in NEW Mexico that 
receive funding tre the federally established legal services corporation. . 


History: Laws 2019, ch, 48, § 3; 2021, ch. 108, § 1. 

The 2021, amendment, effective July 1, 2021, pro- 
vided for the community governance attorney commission 
to adjust the maximum allowable salaries for attorneys 


pursuant to the Community Governance ‘Attorney Act; | ~ 


1 


21-21Q-4. Commission; duties. 


in Subsection F, after "community governance attorney 
with a", added "maximum", and after ($50,000) per year", 
added "subject to adjustment by the commission pursuant 
to Subsection G of this section."; and added Subsection G. 


A. The "community governance attorney commission" is created. The commission shall be com- 


posed of five members as follows: 


(1) the secretary or the secretary's designee; 
(2) the dean of the university or the dean's designee; and 
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(8) three members appointed by the governor; provided that one member shall be a mem- 
ber of an acequia, one member shall be a current or past member of the land grant council and one 
member shall be a current or past member of the sieeisiatis infrastructure board and a resident of 
a colonia. 

B. Staff and res space for the commission Salk ~ pronided by the university. The com- 
mission shall elect a chair and such other officers as it deems appropriate and shall meet at the 
call of the chair. Members of the commission shall receive per diem and mileage pursuant to the 
Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no other compen- 
sation. 

C... The commission shall: 

(1) make recommendations to the department on applicants for the program; 

(2)..advise the department on the adoption of rules to implement the provisions of the 
Community Governance Attorney Act; 

(3) pursuant:to the Procurement Code [13-1-28 through 13-1-199 NMSA 1978], solicit pro- 
posals for disbursement from the fund for legal services; 

(4) enter into contracts for expenditure of the fund for the purpose of providing community 
governance attorney services for acequias, land, grants-mercedes and low-income residents of co- 
lonias on issues regarding the governance of colonias. The contracts shall,.be entered into with the 
university or with nonprofit organizations whose mission is to provide a range of free legal services 
to low-income New Mexicans. No contract shall provide funding in. excess of one-half of a full-time 
community governance attorney position, and each contract shall be.executed only with service pro- 
viders that have secured sufficient matching nonstate funding to provide a full-time position; and 

(5) adopt such rules as are necessary to carry out the provisions of this section. 

D. The department, pursuant to: rules of the commission, shall. administer the contracts and 
programs provided for in this section. 


History: Laws 2019, ch. 43, § 4. | Effective dates. — Laws 2019, ch. 43, § 6 made Laws 
2019, ch. 43, § 4 effective July 1, 2019. _ 


21-21Q-5. Fund created; disbursement. 


A. The "community governance attorney and. conditional tuition:waiver fund" is created in the 
state treasury. The fund shall consist of money appropriated, donated or otherwise accruing to the 
fund. All payments for repayment of waivers and penalties shall be credited to the fund. Balances 
in the fund shall not revert to any other fund at the end of a fiscal year. 

B. Expenditures from the fund shall only be used to make waivers.to participants in the pRo- 
gram, to pay contracts for community governance attorney services and to pay the administrative 
expenses associated with the program and collection activity on its behalf; provided that no more 
than five percent of the annual expenditures from the fund shall be for administrative costs. The 
department shall require an annual accounting from each organization receiving funds pursuant 
to this section. 

C. All waiver loan Set kegs: shall be by warrant drawn by the. secretary upon vouchers. signed 
by the designated representative of the department. All disbursements from the fund for com- 
munity governance attorney services shall be by warrant drawn by the secretary of finance and 
administration pursuant to vouchers signed by the secretary of higher education or the secretary's 
designee. Money in the fund is subject to appropriation by the legislature to the department for 
the purposes of carrying out the provisions of the Community Governance Attorney Act. 

D. Money disbursed pursuant to this section shall not be used by.a recipient, to: 

(1) support lobbying, as defined in the Lobbyist Regulation Act [Chapter 2, Article 11 
NMSA 1978]; or 
(2) bring suit against the state. 


History: Laws 2019, ch, 48, § 5. , Effective dates. — Laws 2019, ch. 43, § 6 made Laws 
2019, ch. 43, § 5 effective rae aL 2019. 
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ARTICLE 21R — 
Opportunity Scholarship 


Sec. Sec. ' 

21-21R-1. Short title. 21-21R-5. Duration of scholarship authorized. 
21-21R-2. Definitions. 21-21R-6. Termination of scholarship authorized. 
21-21R-3. Conditions for eligibility. 21-21R-7. Fund created. 

21-21R-4. Scholarship authorized; administration. 21-21R-8. Department rulemaking and reporting. 


This act [21-21R-1 to 21-21R-8 NMSA 1978] may be cited as the "Opportunity Scholarship Act". 


History: Laws 2022, ch. 42, § 1. A. all balancés of the legislative endowment scholarship 

Effective dates. — Laws 2022, ch. 42, § 11 made Laws fund and the college affordability endowment fund shall 
2022, ch. 42, § 1 effective July 1, 2022. be transferred to the opportunity scholarship fund; and 

Temporary provisions. — Laws 2022, ch. 42, § 9 pro- B. any appropriation to the opportunity scholarship pro- 
vided that on July 1, 2022, the Opportunity Scholarship gram within the General Appropriation Act of 2022 shall 
Act: be transferred to the opportunity scholarship fund. 


21-21R-2. Definitions. 


As used in the Opportunity Scholarship Act: 

A. "community college" means a branch community college of a four-year state educational 
institution, a two-year state educational institution or a community college or technical and voca- 
tional institute established pursuant to Chapter 21, Article 13 or 16 NMSA 1978; 

B. "department" means the higher education department; 

C. “eligible student" means a New Mexico resident who is enrolled or enrolling in at least six 
credit hours, excluding the summer semester, in a public post-secondary educational institution or 
tribal college at any time following high school graduation or the rene of a high school equiva- 
lency credential; 

D. "public post-secondary educational institution’ means a ere state educational institu- 
tion or a community college; 

E. "scholarship" means an opportunity scholarship; 

F. "state educational institution" means an institution of higher aatiedtion enumerated in Ar- 
ticle 12, Section 11 of the constitution of New Mexico; and 

G. "tribal college" means a tribally, federally or congressionally chartered post-secondary edu- 
cational institution located in New Mexico that is accredited by the higher learning commission. 


History: Laws 2022, ch. 42, § 2. ts Effective dates. — Laws 2022, ch. 42, § 11 made Laws 
é 2022, ch. 42, § 2 effective July 1, 2022. 


21-21R-3. Conditions for eligibility. 


A. Ascholarship may be awarded to:an eligible student who: 
(1) has not earned a baccalaureate degree at the time the scholarship is awarded; 
(2) is enrolled in a minimum of six credit hours per semester and’no more than eighteen 
credit hours per fall or spring semester; 
(3) maintains a cumulative grade point average of 2.5 on a 4.0 scale; and 
(4) has complied with other rules promulgated by the department to carry’ out ‘the provi- 
sions of the Opportunity Scholarship Act. 
B. A scholarship may be awarded for the summer semester; provided that the student enzuilld 
in no less than three and no more than nine credit hours. 
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C. Ascholarship may be awarded for one credit-bearing certificate or certificates, only one as- 
sociate degree and only one bachelor's degree per student. 

D. Ascholarship for a credit-bearing certificate may only be awarded where data indicates that 
the certificate is in high demand by New Mexico employers as determined by the department in 
consultation with the workforce solutions department. 

E. Students with disabilities or exceptional mitigating circumstances may petition for a waiver 
of eligibility requirements on a per semester basis. The lead financial aid officer of the public post- 
secondary institution or tribal college shall exercise professional judgment in consideration of any 
request for a waiver. 


History: Laws 2022, ch. 42, § 3. Effective dates. — Laws 2022, ch. 42, § 11 made Laws 
2022, ch. 42, § 3 effective July 1; 2022. 


21-21R-4. Scholarship authorized; administration. 


A: The department shall administer the Opportunity Scholarship Act and shall promulgate 
rules to carry out the provisions of that act. 

B. Scholarships shall be awarded to qualified eligible students in an amount not to exceed one 
hundred percent of tuition and fees after all other state financial aid has been applied. Qualifica- 
tions shall be determined by rule of the department. 

C. Prior to June 1 of each year, based on the amount appropriated by the legislature from the 
opportunity scholarship fund and on the projected enrollment at all public post-secondary educa- 
tional institutions and tribal colleges, the department shall: 

(1) determine the total amount of money available for all scholarships for eligible students; 

(2) determine the award amount for public post-secondary educational institutions and 
tribal colleges; and 

(3). notify all public post-secondary educational institutions and tribal colleges of the de- 
terminations made pursuant to Paragraphs (1) and (2) of this subsection. 

D.. In determining distribution and award amounts for the scholarships, the department shall: 

(1) distribute to all public post-secondary educational institutions and tribal. colleges an 
amount not to exceed the remaining balance in the opportunity scholarship fund; and. 

(2) subject to the provisions of Paragraph (1) of this subsection, distribute to each public 
post-secondary educational institution and tribal college an amount based on the projected enroll- 
ment at each public post-secondary educational institution and tribal college. 


,History: Laws 2022, ch. 42, § 4. . . Effective dates, — eek 2022, ch. 42, § 11 made Laws 
~2022, ch. 42, §4 effective July 1, Pome 


21-21R-5. Duration of scholarship authorized. 


A. Each scholarship is for a period of one semester, including the summer semester. A scholar- 
ship may be renewed; provided that the eligible student continues to meet the conditions of eligi- 
bility. 

B, Scholarships may be provided to an eligible student until the altethip student receives a 
credit-bearing certificate or certificates. 

C.. Scholarships may be provided to an eligible student for up to ninety etedit hours for the 
completion of an associate degree. 

D. Scholarships may be provided.to.an eligible student as up to one hundred sixty oredft hours 
for the completion of a bachelor's degree. 

EK. Scholarships may be provided to an eligible student. until the eligible student eee 
from.a four-year public post-secondary educational institution or tribal college. 


History: Laws 2022, ch. 42, § 5. Effective dates. — Laws 2022, ch. 42, § 11 made Laws 
2022, ch. 42, § 5 effective July 1, 2022. 
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21-21R-6. Termination of scholarship authorized. 


A scholarship is terminated upon occurrence of: / 

A. withdrawal of the eligiblé student from the public post-secondary educational institution or 
tribal college or failure to remain enrolled in at least six credit hours per semester, excluding the 
Summer semester; 

B. failure of the eligible student to achieve satisfactory academic progress set by the public 
post-secondary educational institution or tribal college; or 

C. substantial noncompliance by the eligible student with the Opportunity Scholarship Act or 
the rules promulgated pursuant to that act. 


History: Laws 2022, ch. 42, § 6. Effective dates. — Laws 2022, ch. 42, § 11 made Laws 
2022, ch. 42, § 6 effective July 1, 2022. 


21-21R-7. Fund created. 


The "opportunity scholarship fund" is created as a nonreverting fund in the state treasury, con- 
sisting of income from investment of the fund and any specified distributions, appropriations, gifts, 
grants and donations to the fund, Money in the fund is appropriated to the department for schol- 
arship awards as provided in the Opportunity Scholarship Act. Expenditures from the fund shall 
be by warrant of the secretary of finance and administration pursuant to vouchers signed by the 
secretary of higher education or the secretary's authorized representative. 


History: Laws 2022, ch. 42, § 7. A. all balances of He legislative endowment scholarship 


Effective dates. — Laws 2022, ch. 42, § 11 made Laws fund and the college affordability endowment fund shall 
2022, ch. 42, § 7 effective July 1, 2022. be transferred to the opportunity scholarship fund; and 

Temporary provisions, — Laws 2022, ch. 42, § 9 pro- B. any appropriation to the opportunity scholarship pro- 
vided that on July 1, 2022, the Opportunity Scholarship gram within the General Appropriation Act of 2022 shall 
Artin cts be transferred to the opportunity scholarship fund. 


21-21R-8. Dépaveneit rulemaking and reporting. 


_A. The department shall promulgate rules setting forth explicit criteria in accordance with the 
Opportunity Scholarship Act for: 
(1) student qualification and continuing eligibility; 

(2) calculating the total amount of money necessary to pay for opportunity scholarships at 
each éligible institution pursuant to Section 4 [21-21R-4 NMSA 1978] of the Opportunity Scholar- 
ship Act and guidelines for the administration of the Opportunity Scholarship Act; and 

(8) requirements for the memoranda of understanding regarding institution eligibility to 
participate in the opportunity scholarship program. 
B. The department shall report by November 1 of each year to the legislative finance commit- 
tee and the department of finance and administration on the: 
(1) status of the opportunity scholarship fund; and 
(2) Opportunity Scholarship Act participation data aggregated for each eligible institution 
to show the: 
(a) number of eligible students who received scholarships in the prior academic year; 
(b) total number of students enrolled in eligible institutions in the prior academic 
year; and 
(c) number of eligible students who graduated with a degree and, for each eligible 
student, the number of consecutive semesters and nonconsecutive semesters attended prior to 
graduation. 


History: Laws 2022, ch. 42, § 8. Effective dates. — Laws 2022, ch. 42, § 11 made Laws 
2022, ch. 42, § 8 effective July 1, 2022. 
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ARTICLE 22 3 


Medical Student Loans 
Sec. Sec. 
21-22-1. Short title. 21-22-6. Medical student loans; contract terms; repay- 
21-22-2. Purpose, ment. 
21-22-3. Definitions. 21-22-7. Contracts; legal assistance; niumicioeni 
21-22-3.1. Repealed. 21-22-8. Fund created; method of payment. 
21-22-4.. Medical student loans; higher education depart- °21-22-9, Cancellation. 
ment authorized; qualifications. 21-22-10. Reports. 


21-22-5. Delegation of duties to other agencies. 


21-22-1. Short title. 
Chapter 21, Article 22 NMSA 1978 may be cited as the "Medical Student Loan for Service Act". 


History: 1953 Comp., § 73-38A-1, enacted by Laws For the Health Professional Loan Repayment Act, see 


1975, ch. 244, § 1; 1991, ch. 262, § 27. Chapter 21, Article 22D NMSA 1978. 
Cross references, — For the Osteopathic Medical For authorization for program of loans to students of 
Student Loan for Service Act, see Chapter 21, Article 22A healing arts, see N.M. Const., art. IX, § 14. 
NMSA 1978. The_1991 amendment, effective June 14,.1991, re- 
For the Nursing Student Loan for Service Act, see Chap- wrote this section which read "This act may be cited as 
ter 21, Article 22B NMSA 1978. the "Medical Student Loan Act’." 


For the Allied Health Student Loan for Service Act, see 
Chapter 21, Article 22C NMSA 1978. 


21-22-2. Purpose. 


The purpose of the Medical Student Loan for Service Act is to meet the emergency currently 
existing resulting from the shortage of medical doctors and physician assistants in the less popu- 
lated areas of the state by increasing the number of practitioners in rural areas through a program 
of loans for medical and physician assistant students. The program shall require as a condition of 
each loan that the student declare his intent that after licensure he will commence his practice of 
medicine within one of the areas of the state designated by the commission [department]. 


History: 1953 Comp., § 73-88A-2, enacted by Laws The 1995 amendment, effective July 1, 1995, deleted 
1975, ch, 244, § 2; 1991, ch. 262, § 28; 1995, ch. 144, § 2; Subsection B and, in the former Subsection A, deleted the 
2005, ch. 321, § 1. subsection designation, substituted "health profession ad- 

Bracketed material. — The bracketed material was visory committee" for "medical shortage area committee" 
inserted by the compiler and is not part of the law. in the second sentence, and made a minor stylistic change 

For designation of the commission on higher education at the end. 
as the higher education department, see 9-25-4.1 NMSA The 1991 amendment, effective June 14, 1991, added 
1978. "Committee" in the catchline and rewrote the section to 

Cross references, — For provisions on the health pro- the extent that a detailed analysis would be impracti- 
fession advisory committee, see 21-1-26.8 NMSA 1978. cable. 


The 2005 amendment, effective June 17, 2005, changed 
"health profession advisory committee" to "commission". 


21-22-3. Definitions. 


As used in the Medical Student Loan for Service Act: 

A. "commission" ["department"] means the commission on higher education [higher education 
department]; , 

B. "loan" means a grant of funds to defray the costs incidental to a medical education under a 
contract between the commission [department] and a medical student requiring either repayment 
with interest or repayment in services; and 

C. "student" means a resident of New Mexico who is a student enrolled in a school of medicine. 
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21-22-3.1 MEDICAL STUDENT LOANS ' 21-22-5 


History: 1953 Comp., § 73-38A-3, enacted by Laws ‘For designation of the commission on higher education as 
1975, ch. 244, § 3; 1982, ch. 84, § 1; 1987, ch, 299, § 11; the higher education department, see 9-25-4.1 NMSA 1978. 
1991, ch, 262, § 29. The 1991 amendment, effective June 14, 1991, substi- 

Bracketed material, — The bracketed material was tuted "Medical Student Loan for Service Act" for "Medical 
inserted by the compiler and. is not part of the law. « «. Student Loan Act" in the introductory paragraph and de 


leted "'board' or" at the beginning of Subsection A. 


21-22-3.1. Repealed. 


Revasda — Laws 1987, ch. 299, § 12 abenea. 3 a1- 22- 3, 1 
NMSA 1978, as enacted by Laws 1982, ch, 34, § 5, defin- 
ing "students for the healing arts", effective June 18, 1987. 


21-22-4. Medical student loans; higher education department 
authorized; qualifications. 


A. The higher education department is authorized to grant a loan to defray the expenses of the 
medical education of a student deemed. qualified by the department to receive the medical educa- 
tion, upon such terms and conditions as may be imposed by regulations of the department. 

B.. The department shall only.receive, pass upon and allow or disallow those applications for 
loans made by those students enrolled or accepted by colleges. of medicine who are bona fide citi- 
zens and residents of the United States and of New Mexico and who declare their intent to prac- 
tice as physicians within designated areas of the state. 

C. The department shall make a full and careful eekieat aa of the ability, character and 
qualifications of each applicant and determine the applicant's fitness to become a recipient of a 
student loan. The investigation of each applicant shall include an investigation of the ability of the 
applicant and the applicant's parents or guardians to pay the applicant's expenses for a medical 
education. The department shall give preference to qualified applicants who: 

(1), are unable, or whose parents or guardians are unable, to pay the applicant's expenses 
in obtaining a medical education; and 
(2) are attending an accredited New Mexico medical school, . 

D. The department shall arrange for loan recipients to receive assistance in ecatinis planning 
and implementing the establishment and maintenance of a medical practice in a designated un- 
derserved area. .. deren ae 


at 


History: 1953 Comp., § 73-38A-4, enacted by Laws are attending an accredited New Mexico medical school, 


1975, ch. 244, § 4; 1982, ch. 34, § 2; 1991, ch. 262, § 80; and changed "commission" to "department" throughout 
2017,‘ch. 138, § 1. os the section; in Subsection A, at the beginning of the sen- 
Compiler’s notes. — House Bill 126, enacted by the ©. tence, changed "commission" to "higher education depart- 
Fifty-Third Legislature, First. Session, 2017, was vetoed ment"; and in Subsection C, replaced "his" with "the ap- 
by the governor on March 15, 2017. Pursuant to the plicant’s" throughout the subsection, added the paragraph 
First’ Judicial District Court’s decision in State ex rel. designation "(1)", and added Paragraph C(2). 
New Mexico Legislative Council v. Honorable Susana +  : The 1991 amendment, effective June 14, 1991, sub- 
Martinez, Governor of the State of New Mexico et al., stituted, "Commission on higher education" for "Board" 
D-101-CV-2017-01550, and affirmed by S.Ct. Order No. in the catchline; substituted "commission" for "board" 
S-1-SC-36731, on April 25, 2018, which held that Article throughout the section; and made a minor stylistic change 
IV, Section 22 of the New Mexico Constitution requires in Subsection A. 


that objections must accompany a returned bill, House 


Bill 126 was chaptered into law by the Secretary of State. ANNOTATIONS 

The 2017 amendment, effective March 15, 2017, re-" Am, Jur. 2d, A.L.R. and C.J.S. references, — 15A 
quired the department of higher education to give prefer- ‘Am. Jur. 2d Colleges and Universities §§ 19 to 22. 
ence for financial assistance to qualified applicants who 14A C.J.8. Colleges and Universities §§.7, 31, 33. 


21-22-5. Delegation of duties to other agencies. 


The commission [department] may arrange with other agencies for the performance of services 
required by the provisions of Section 21-22-4 NMSA 1978. 


History: 1953 Cais § 78-38A-5, enacted by Laws Bracketed material. — The bracketed material was 
1975, ch. 244, § 5; 1982, ch. 34, § 3; 1991, ch. 262, § 31. inserted by the compiler and is not part of the law. 
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21-22-6 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-22-6 


For designation of the commission on higher education as The 1991 amendnient, effective June 14, 1991,substi- 
the higher education department, see 9-25-4.1 NMSA 1978. tuted "commission" for "board". 


21-22-6. Medical student loans; contract terms; repayment. 


A, Each applicant who is approved for a loan by the commission [department] may be granted 
a loan, in such amounts and for such periods as determined by the commission [department], with 
which to defray expenses incurred in obtaining a medical education at any reputable and accred- 
ited medical school in the United States if the applicant files with the commission [department] a 
declaration of his intent to practice his profession as a licensed physician or physician assistant 1 in 
areas of New Mexico designated as not being adequately served by medical practitioners. 

B. The loans shall not exceed the necessary expenses incurred while aiihah cos a medical school 
or college and shall'bear interest at the rate of: 

(1) eighteen percent per year if the student completes his medical education and no por- 
tion of the principal and interest is forgiven pursuant to Subsection F of this section; ene 
(2) seven percent per year in all other cases. | 

C. Loans made pursuant to the Medical Student Loan for Service Act shall'not accrue interest 
until: 

(1) the commission [department] determines the loan recipient has terminated the recipi- 
ent's medical education prior to completion; 

(2) the commission [department] determines the loan recipient has failed to fulfill the re- 
cipient's obligation to serve in a health professional shortage area; or 

(3) the commission [department] cancels a contract between a student and the commis- 
sion [department] pursuant to Section 21-22-9 NMSA 1978. 

D. The loan shall be evidenced by a contract between the student and the commission [depart- 
ment] acting on behalf of the state. The contract shall provide for the payment by the state of a 
stated sum covering the costs of ‘a medical education and shall be conditioned upon the repayment 
of the loan to'the state over a period established by the commission [department] in consultation 
with the student after completion of medical school and any period of internship or residency re- 
quired to complete the student's education. 

E. Loans made to students who fail to complete their medical education shall become due im- 
mediately upon termination of their medical education. The commission [department], in consulta- 
tion with the student, shall establish terms of repayment, alternate service or cancellation terms. 

F, The contract shall provide that the commission [department] shall forgive a portion of the 
loan for each year that a loan recipient practices his profession as a licensed physician or physi- 
cian assistant in areas approved by the commission [department] as not being adequately served 
by medical practitioners. The loan shall be forgiven as follows: 

(1) loan terms of one year shall require one year of practice in a designated health profes- 
sional shortage area. Upon completion of service, one hundred percent of the loan shall be forgiven; 

(2) loan terms of two years shall require one year of practice in a designated health pro- 
fessional shortage area for each year of the loan. Upon completion of the first year of service, fifty 
percent of the loan shall be forgiven. Upon completion of the second year of service, the remainder 
of the loan shall be forgiven; and 

(3) for loan terms of three years or more, forty percent of the loan shall be porenien upon 
completion of the first year of service in a designated health professional shortage area, thirty per- 
cent of the loan shall be forgiven upon completion of the second year of service and the remainder 
of the loan shall be forgiven upon completion of the third year of service. 

G. Recipients shall serve a complete year in order to receive credit for that year. The minimum 
credit for a year shall be established by the commission [department]. 

H. Ifa loan recipient completes his professional education and does not serve in a health pro- 
fessional shortage area, the commission [department] shall assess:a penalty of up to three times 
the principal due, plus eighteen percent interest, unless the commission [department] finds ac- 
ceptable extenuating circumstances for why the student cannot serve. If the commission [depart- 
ment] does not find acceptable extenuating circumstances for the student's failure to carry out 
his declared intent to serve in a health professional shortage area in the state, the commission 
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21-22-7 


MEDICAL STUDENT LOANS 


21-22-8 


[department] shall require immediate repayment of the loan plus the amount of any interest and 


penalty assessed pursuant to this subsection. 


I. The commission [department] shall adopt regulations ‘ implement the provisions of this 
section. The regulations may provide for the repayment of medical student loans in annual or 


other periodic installments. 


History: 1953 Comp., § 73-38A-6, enacted by Laws 
1975, ch. 244, § 6; 1982, ch. 34, § 4; 1991, ch. 262, § 32; 
1994, ch. 57, § 1; 1995, ch. 144, § 3; 2005, ch. 321, § 2; 
2005, ch 323, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

For designation of the commission on higher education as 
the higher education department, see 9-25-4.1 NMSA 1978. 

2005 Multiple Amendments. — Laws 2005, ch. 321, 
§ 2 and Laws 2005, ch, 328, § 1 enacted different amend- 
ments to this section that can be reconciled. Pursuant to 
12-1-8 NMSA 1978, Laws 2005, ch. 328, § 1, as the last act 
signed by the governor, is set out above and incorporates 
both amendments, The amendments enacted by Laws 
2005, ch. 321, § 2 and Laws 2005, ch. 328, § 1 are described 
below. To view the session laws in their entirety, see the 
2005 session laws on NMOneSource.com. 

Laws 2005, ch. 323, § 1, effective June 17, 2005, added 
Subsections C1) through (3); deleted former references to 
repayment of the loan "together with interest" and loan 
"principal and interest"; in Subsection D, deleted the for- 
mer provision which provided that the contract shall pro- 
vide that immediately upon completion or termination of 
the student's medical education, all interest then accrued 
shall be capitalized; changed "principal plus accrued in- 
terest" to "loan"; and in Subsection H, provided that if the 
commission does not find acceptable circumstances for a 
student's failure to serve in a health professional shortage 


area, the commission shall require repayment of the loan |, 


plus the amount of any interest. 

Laws 2005, ch. 321, § 2, effective June 17, 2005, in Sub- 
section E, changed "health professional advisory commit- 
tee" to "commission", 

The 1995 amendment, effective July 1, 1995, in Sub- 
section E, substituted "health profession advisory commit- 
tee" for "New Mexico medical shortage area committee", 
substituted Paragraphs (1) to (3) for a formula forgiving 


forty percent of the principal in the first year and thirty 
percent in the second and third years, regardless of the 
loan term, and made a stylistic change; redesignated the 
last two sentences of Subsection E as Subsection F; re- 
designated former Subsections F and G as Subsections G 
and H; and substituted "health professional shortage" for 
"medical shortage" in two places in Subsection G. 

The 1994 amendment, effective July 1, 1994, substi- 
tuted "if the applicant" for "providing the applicant" in Sub- 
section A and "shall" for "may" in the first two sentences 
in Subsection E, added present Subsection F, and redesig- 
nated former Subsection F as present Subsection G. 

The 1991 amendment, effective June 14, 1991, substi- 
tuted "commission" for "board" throughout the section; in- 
serted "or physician assistant" near the end of Subsection A 
and in the first sentence in Subsection H; in;Subsection C, 
substituted "established by the commission in consultation 
with the student" for "not to exceed four years, negotiated 
between the student and the state" in the first sentence 
and added the final sentence; rewrote the second sentence 
in Subsection D which read "These students shall negoti- 
ate with the state a term of repayment not to exceed four 
years"; in Subsection E, rewrote the formula in the second 
sentence which read "forty percent for the first year served, 
thirty percent for the second year and thirty percent for the 
third year" and substituted "established by the commis- 
sion" for "six thousand dollars ($6,000) in principal plus ac- 
crued interest" at the end of the final sentence; and made 
minor stylistic changes throughout the section. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Con- 
stitutionality of statute authorizing state to loan money 
or engage in business. of a private nature, 14 A.L.R. 1151, 
115 A.L.R. 1456. 

81A CJS. States §§ 155, 208, 225. 


21-22-7, Contracts; legal assistance; enforcement. 


The general form of the contract provided for in Section 21-22-6 NMSA 1978 shall be prepared 
and approved by the attorney general and signed by the student and a designee of the commission 
[department] on behalf of the state. The commission [department] is vested with full and complete 
authority and power to sue in its own name for any balance due the state from any student on any 


such contract. 


History: 1958 Comp., § 73-38A-7, enacted by Laws 
1975, ch. 244, § 7; 1991, ch. 262, § 33. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

For designation of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978. 

The 1991 amendment, effective June 14, 1991, in- 
serted "provided for in Section 21-22-6 NMSA 1978" and 


substituted "a designee of the commission" for "the chair- 
man and executive secretary of the board" in the first sen- 
tence and "commission" for "board" in the second sentence. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 15A 
Am. Jur. 2d Colleges and Universities § 5. 
14A C.J.S. Colleges and Universities § 17. 


21-22-8. Fund created; method of payment. 


There is created in the state treasury the "medical student loam for service fund". All money 
appropriated for loans to medical students under the Medical Student Loan for Service Act shall 
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21-22-9 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-22A-1 
be credited to the fund. All payments of principal and interest on loans made pursuant to that act 
received by the commission [department] shall be deposited with the state treasurer to the credit 
of the fund. All payments.of funds for loans shall be made upon vouchers signed by the i nganns 


representatives of the commission [department]. 


History: 1953 Comp., § 73-38A-8, enacted by Laws 
1975, ch. 244, § 8; 1989, ch. 324, § 14; 1991, ch, 262, 
§ 34. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

For designation of the commission on higher education 
as the higher education department, see 9;25-4.1 NMSA 
1978. 

The 1991 amendment, effective. June 14, 1991, in- 
serted "for service" in the first sentence and "for Service" 
in the second sentence; deleted "on higher education" fol- 
lowing "commission" in the third sentence; substituted 


21-22-9. Cancellation. 


"the designated representatives" for "the chairman and 
the executive director" in the; final nentpncsi and made a 
minor stylistic change. 


ANNOTATIONS 


General rule is that interest is accretion or incre- 
ment to principal fund earning it, and becomes a part 
of that fund. 1980 Op. Att'y Gen, No: 80-17. 

Am. Jur. 2d, A.L.R. and:C.J.S. references. — 63A 
Am. Jur. 2d Public Funds § 3. 

-81A:C.J.S; States § 135. 


if 


The commission department}: is authorized to cancel any contract made between it and any 
student for any reasonable cause deemed sufficient by the commission [department]. 


History: 1953 Comp., § 73-38A-9, enacted by Laws 
1975, ch. 244, § 9; 1991, ch. 262, § 35. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not. part of the law. 


21-22-10. Reports. 


For designation of the commission‘on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978. . 

The 1991 mareneiteliy effective June 14, 1991, substi- 
tuted "commission" for "board", 


The commission [department] shall make annual reports to the governor and to the legislature, 
prior to each regular session, of its activities, the loans granted, the names and addresses of per- 
sons to whom loans were granted and the medical schools or colleges attended:by those receiving 
the loans, together witha list: of the names and locations of practice of those students who have 
completed their education and have become licensed physicians or physician assistants in New 


Mexico as a result of a student loan pursuant to the Medical Student Loan for Service Act. 


History: 1953 Comp., § 73-38A-10, enacted by Laws 
1975, ch, 244, § 10; 1991, ch. 262, § 36.. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

For designation of the commission on higher education as 
the higher education department; see 9-25-4.1 NMSA 1978. 


The 1991 amendment, effective June 14, 1991, sub- 


_ stituted "commission" for "board" inserted "or physician 
“assistants"; added “pursuant to the Medical Student Loan 


for Service ‘Act " at the end of the section; and made minor 
stylistic changes. ° 


ARTICLE 22A 
Osteopathic Medical Student Loans 


Sec: 

21-22A-1. Short title. 

21-22A-2. Repealed 

21-22A-3. Definitions, ' 

21-22A-4, Osteopathic medical student loans; depart- 
ment authorized; qualifications. 

21-22A-5. Delegation of duties to other state agencies. 


21-22A-1. Short title. 


Sec. 

21-22A-6,, Osteopathic medical aisidents losses contract; 
terms; repayment. 0 

21-22A-7. Contracts; legal assistance; enforcement. 

21-22A-8, Fund created; method of Paha: 

21-22A-9. Cancellation, 

21-22A-10. Reports. 


Chapter 21, Article 22A NMSA 1978 cae be cited as the gah Medical prident Loan for 


Service Act". 
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21-22A-2 


History; 1978 Comp., § 21-22A-1, enacted by Laws | 


1978, ch. 109, § 1; 1991, ch, 262, § 37. 

Cross references, — For the Medical Student Loan for 
Service Act, see Chapter 21, Article 22 NMSA 1978. 

For the Nursing Student Loan for Service Act, see Chap- 
ter 21, Article 22B NMSA 1978. 


21- 22A-2. Repealed » 


omsie _ Laws 2016, ch, 42, §: 9 repealed 21-22A-2 
NMSA 1978, as:enacted by Laws 1978, ch. 109, § 2, re- 
lating: to purpose, effective May 18, 2016. For provisions 


21-22A-3. Definitions. 


‘OSTEOPATHIC MEDICAL STUDENT LOANS 


21-22A-4 


For the Allied Health Student Loan for Service Act, see 
Chapter 21, Article 22C, NMSA 1978, 

For the Health Professional Loan Repayment Act, see 
Chapter 21, Article 22D NMSA 1978. 

The 1991 amendment, effective June. 14, 1991, re- 
wrote this section which read "This act may be cited as 
the ‘Osteopathic Medical Student Loan Act'." 


} 


of ee section, see @ the 2015 NMSA 1978 on rh Nd Orde 
ource.com. 


As used in the Osteopathic Medical Student Loan for Selsice Act: 

A. "department" means the higher education department; 

B. "health professional shortage area" means an area in the state of New Maxido designated as 
having a shortage of primary care medical care, dental or mental health providers by the health 
resources and services administration of the United States department of health and human ser- 


vices; 


C. "loan" means a grant of funds to defray the costs incidental to an osteopathic medical edu- 
cation, under a contract between the department and an osteopathic medical student, requiring 
either he Spay with interest or repayment in services; 

D. "osteopathic medical education" means the education required to be an osteopathic physi- 


cian or osteopathic physician's assistant; and 


EK. "student" means a person enrolled in a school of osteopathic medicine or an osteopathic phy- 


sician's assistant program in New Mexico. 


History: 1978 Comp., § 21-22A-3, enacted by Laws 
1978, ch. 109, § 3; 1991, ch. 262, § 39; 1995, ch. 144, § 5; 
2016, ch. 42, § 1. 

The 2016 amendment, effective May 18, 2016, changed 
references to the commission on higher education to the 
higher education department, and added definitions as 
used in the Osteopathic Medical Student Loan for Service 
Act; in Subsection A, after the subsection designation, de- 
leted "commission" and added "department’, and after 

"means the", deleted "commission on", and after “higher 
education", added "department"; added new Subsection B 
and redesignated the succeeding subsections accordingly; 
in Subsection’ C, after "contract between the", deleted 


after "means", deleted "a resident of New Mexico who is 
a student" and added "a person", and after "assistant pro- 
gram", added "in New Mexico". 

The 1995 amendment, effective July 1, 1995, rewrote 
Subsection C and added "or an osteopathic physician's as- 
sistant program" at the end of Subsection D. 

The 1991 amendment, effective June ,14,.1991, in- 
serted "for Service" in the introductory paragraph; re- 
wrote Subsection A which-read ".'board' means the board 
of educational finance"; substituted "commission" for 
"board" in Subsection B; added present Subsection C; des- 
ignated former Subsection C as Subsection D and made a 
minor stylistic change therein. 


"commission" and added "department"; in Subsection EK, , 


21-22A-4, Osteopathic medical ating loans; department authorized; 
qualifications. 


A. The department is authorized to grant a loan to defray the expenses of the osteopathic med- 
ical education of a student deemed qualified by the'department to réceive the osteopathic medical 
education, upon such terms and conditions as may be imposed by regulations of the department. 

B. The department shall only receive, pass upon and allow or disallow those applications for 
loans made by those students enrolled in or accepted by a New Mexico college of osteopathic medi- 
cine or osteopathic physician's assistant program who declare their intent to practice as osteo- 
pathic physicians or osteopathic physician's assistants within designated areas of the state. 

C. The department shall make a full and careful investigation of the ability, character and 
qualifications of each applicant and determine the applicant's fitness to become a recipient of 
a student'loan. The investigation of éach applicant shall include an investigation of the ability 
of the applicant and the applicant's parents or guardians to pay the applicant's expenses for an 
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21-22A-5 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21-22A-6 


osteopathic medical education. The department shall give preference to qualified applicants who 
are unable, or whose parents or guardians are unable, to pay the anPERDEE expenses in obtaining 


an osteopathic medical education. 


D. The department shall arrange for loan recipients to receive sideidtennde in l6éating: planing 
and implementing the establishment and maintenance of a practice as an osteopathic physician or 
osteopathic physician's assistant in a health professional shortage area. | 


History: 1978 Comp., § 21-22A-4, enacted by Laws 
1978, ch. 109, § 4; 1991, ch. 262, § 40; 1995, ch. 144, § 6; 
2016, ch. 42, § 2. 

The 2016 amendment, effective May 18, 2016, changed 
references to the commission on higher education to the 
higher education department; in the heading, deleted 
"commission" and added "department", throughout the 
section, deleted "commission" and added "department"; 
in Subsection B, after "accepted by", deleted "colleges" 
and added "a New Mexico college", and after "physician’s 
assistant", deleted "programs who are bona fide citizens 
and residents of New Mexico and" and added "program"; 
in Subsection C, after "applicant and determine", deleted 
"his" and added "the applicant’s", and after "ability of the 
applicant and", deleted "his" and added "the applicant"; 
and in Subsection D, after "osteopathic physician’s as- 
sistant in", deleted "designated underserved areas" and 
added "a health professional shortage area". 


The 1995 amendment, effective July 1, 1995, in Sub- 
section B, deleted "on higher education" following "com- 
mission" in the section heading, inserted "or osteopathic 
physician's assistant programs" in two places and made a 
stylistic change and, in Subsection D, substituted "a prac- 
tice as an osteopathic physician or osteopathic physician's 
assistant" for "an osteopathic medical practice". 

The 1991 amendment, effective June 14, 1991, sub- 
stituted "Commission on higher education" for "Board" 
in the catchline; substituted "commission" for "board" 
throughout the section; added Subsection D;and made a 
minor stylistic change in Subsection A. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 15A 
Am, Jur, 2d Colleges and Universities §§ 19 to 22. 
14A C.J.S. Colleges and Universities §§ 7, 31, 33, 


21-22A-5. Delegation of duties to other state agencies. 


The department may arrange with other agencies for the performance of services required by 


the provisions of Section 21-22A-4 NMSA 1978. 


History: 1978 Comp., § 21-22A-5, enacted by Laws 
1978, ch. 109, § 5; 1991, ch. 262, § 41; 2016, ch. 42, § 3. 

The 2016 amendment, effective May 18, 2016, 
changed the reference to commission on higher education 
to the higher education department, and after "The", de- 
leted "commission" and added "department". 


The 1991 amendment, effective June 14, 1991, sub- 
stituted "commission" for "board" and substituted "Sec- 
tion 21-22A-4 NMSA 1978" for "Section 4 of the Osteo- 
pathic Medical Student Loan Act". 


21-22A-6, Osteopathic medical student loans; contract terms; 


repayment. 


A. Each applicant who is approved for a loan by the department may be granted a loan, in such 
amounts and for such periods as determined by the department, with which to defray expenses in- 
curred in obtaining an osteopathic medical education at an accredited osteopathic medical school in 
New Mexico if the applicant files with the department a declaration of intent to practice as a licensed 
osteopathic physician or osteopathic physician's assistant in a health professional shortage area. 

B. The loan shall not exceed the necessary expenses incurred while attending a New Mexico: 
osteopathic medical school or college or osteopathic physician's assistant program and shall bear 
interest at the rate of: ; 

(1). eighteen percent per year if the loan recipient completes an osteopathic medical educa- 
tion and no portion of the principal and interest is forgiven pursuant to Subsection F of this sec- 
tion; and | 

(2) seven percent per year in all other cases. 

C. Loans made pursuant to the Osteopathic Medical Student Loan for Service Act colt not ac- 
crue interest until the department: 

(1). determines the loan recipient has ecm the recipient's osteopathic medical edu- 
cation prior to completion; 

(2) determines the loan recipient has failed to, fulfill the recipient's obligation to serve ina 
health professional shortage area; or 
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21-22A-6 ‘OSTEOPATHIC MEDICAL STUDENT LOANS 21-22A-6 


(3) cancels a contract between a loan recipient and the department pursuant to Section 21- 
22A-9 NMSA 1978. 

D. The loan shall,be evidenced by a contract between the loan recipient and the department 
acting on behalf of the state. The contract shall provide for the payment by the state of a stated 
sum covering the costs of an osteopathic medical education and shall be conditioned upon the re- 
payment of the loan to the state over a period established by the department in consultation with 
the loan recipient after the completion of osteopathic medical school or an osteopathic physician's 
assistant program and any period of internship or residency required to complete the loan recipi- 
ent's education., 

E. Loans’made to loan recipients who fail to complete their osteopathic medical education 
shall become due immediately upon termination of their osteopathic medical education. The de- 
partment, in consultation with the loan.recipient, shall establish terms of repayment, alternate, 
service or cancellation terms. 

F. The contract shall provide that the department, shall forgive a portion of the loan for each 
year that a loan recipient practices as ailicensed osteopathic physician or osteopathic physician's 
assistant in a health professional shortage area and shall require a period of four years’of service 
in exchange for the loan. Ten percent of the loan shall be forgiven upon completion of the first year 
of service, twenty percent of the loan shall be forgiven upon completion of the second year of ser- 
vice, thirty percent of the loan shall be forgiven upon completion of the third year of service and 
the remainder of the loan shall be forgiven upon completion of the fourth year of service, 

G,.. Loan recipients shall serve a complete year in order to receive credit for that year. The mini- 
mum credit for 'a‘year shall be established by the department. 

H. Ifa loan recipient completes a professional education and does not meet all requirements 
of this section, the department shall assess a penalty of up to three times the principal due, plus 
eighteen percent interest, unless the department finds acceptable extenuating circumstances for 
why the requirements should be waived. If the department does not find acceptable extenuating 
circumstances for the loan recipient's failure to meet the requirements of this:section, the depart- 
ment shall require immediate repayment of the loan plus the amount of any interest and penalty 
assessed pursuant to this section. 

I. The department shall adopt rules to implement the provisions of this section. The rules may 
provide for the repayment of osteopathic medical student loans in annual or other periodic install- 
ments. 


History: 1978 Comp., § 21-22A-6, enacted by Laws’ after the paragraph designation, deleted "the commission", 
1978, ch. 109, § 6; 1981, ch. 292, § 1; 1991, ch. 262, § 42; | and after "obligation'to serve in", deleted "an area of New 
1994, ch. 57, § 2; 1995, ch. 144, § 7; 2005, ch. 321, § 4; Mexico designated as not being adequately served by os- 


2005, ch 328, § 2; 2016, ch. 42, § 4. teopathic medical practitioners" and added "a health pro- 

Cross references. — For the health profession advi- fessional shortage area", in Paragraph (8), after the para- 
sory committee, see 21-1-26.8 NMSA 1978. graph designation, deleted "the commission"; in Subsection 

The 2016 amendment, effective May 18, 2016, F, after "recipient practices", deleted "his profession", and 
changed references to the commission on higher educa- after "osteopathic physician's assistant in", deleted "ar- 
tion to the higher education department, and provided for eas approved by the commission as not being adequately 
osteopathic medical student loans to students of,a New served by osteopathic medical practitioners. The loan shall 
Mexico college or osteopathic medicine or osteopathic be forgiven as follows:", deleted Paragraphs (1) and (2) of 
physician’s assistant program in exchange for service in a Subsection F, deleted the subparagraph. designation for 
health professional shortage area; throughout the section, Paragraph (3) and deleted "for loan terms of three years 
changed "commission" to "department", and changed "stu- or more, forty", and added "a health. professional shortage 
dent" to "loan recipient"; in Subsection A, after "medical area and shall require a period of four years, of service in 
education at", deleted "any reputable and" and added "an", exchange for the loan. Ten", after "first year of service", de- 
after "medical school in", deleted "in United States" and leted "in a designated health professional shortage area, 
added "New Mexico", after "declaration of", deleted "his", thirty", after the comma, added "twenty", after "second 
after "intent to practice", deleted "his profession", and af- year of service", added "thirty percent of the loan shall be 
ter "physician’s assistant in", deleted "areas of New Mexico forgiven upon completion of the third year of service", and 
designated as not being adequately served by osteopathic after "remainder of the loan shall be forgiven upon comple- 
medical practitioners" and added "a: health professional tion of the", deleted "third" and added "fourth"; in Subsec- 
shortage area"; in Subsection B, in the introductory sen- tion G, after the subsection designation, added "Loan"; in 
tence, after while:attending", deleted-"an" and added "a Subsection H, after "recipient completes", deleted: "his" 
New Mexico", and in Paragraph (1), after "completes", - and added: "a " , after "does not", deleted "serve. in a health 
deleted "his" and added "an"; in Subsection C, in the in- professional ‘shortage area" and added. "meet all require- 
troductory sentence, after “accrue interest until", added ments of this section", after the first occurrence of "extenu- 
"the department", in Paragraph (1), after the paragraph ating circumstances for why the", deleted "student cannot 
designation, deleted "the commission", in Paragraph (2), serve" and added "requirements should be waived", and 
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after "failure to", deleted carry out his declared intent to 
serve in a health professional shortage area in the state", 
and added "meet the requirements of this section"; and in 
Subsection I, after "shall adopt", deleted "regulations" and 
added "rules", and after the second occurrence of "The", de- 
leted "regulations" and added "rules". 

The 2005 amendment, effective June 17, 2005, added 
Subsections C(1) through (3); deleted former references to 
repayment, of the loan "together with interest” and loan 
"principal and interest"; deleted the former provision. in 
Subsection D which provided that the contract shall pro- 
vide that immediately upon completion or termination of 
the student's osteopathic medical education, all interest 
then accrued shall be capitalized; changed "health profes- 
sional advisory committee" to "commission" in Subsection 
F; changed "principal plus accrued interest" to "loan"; and 
provided in Subsection H that if the commission does not 
find acceptable circumstances for a student's failure to 
serve in a health professional shortage area, the commis- 
sion shall require repayment of the loan plus the amount 
of any interest. 

The 1995 amendment, effective July 1 1995, substi- 
tuted "health profession advisory committee" for "medi- 
cal shortage area committee" throughout the section; 
inserted "or osteopathic physician's assistant” following 
"osteopathic physician" in Subsections A and E; inserted 
"or osteopathic physician's assistant program" following 
"medical school" in Subsections B and C; inserted "osteo- 
pathic" preceding "medical education" in Paragraph (1)-of 
Subsection B, in the last sentence of Subsection C, and 
in Subsection D; in Subsection E, substituted Paragraphs 
(1) to (3) for a previous loan forgiveness formula; redesig- 
nated the last two sentences.of Subsection E.as Subsec- 
tion F; and redesignated the remaining subsections ac- 
cordingly. 

The 1994 amendment, effective July 1, 1994, sub- 
stituted "if the applicant” for "providing the applicant" 
in Subsection A and "shall" for "may" in the first three 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21-22A-8 


sentences in Subsection H; divided the formerly undivided 
language in Subsection B into an introductory paragraph 
and Paragraphs (1) and (2); added present Subsection F; 
and redesignated former Subsection F as present Subsec- 
tion G. 

The 1991 amendment, epective June 14, 1991, sub- 
stituted "commission" for "board" throughout ‘the section; 
substituted "eighteen percent per year if the student 
completes his medical education and no portion of the 
principal and interest is forgiven pursuant to Subsection 
E of this section and seven percent per year in all other 
cases" for "nine percent per year" at the end of Subsection 
B; in Subsection C, substituted "over a period established 
by the commission in consultation with the student" for 


“within five years" in the second sentence and added the 


third sentence; rewrote Subsection D which read "In the 
event a loan recipient fails to complete his osteopathic 
medical education, the board shall establish a period 
of time, within five years of the date the student leaves 
school, in which the loan must be repaid with interest”; 
rewrote Subsection E which read "The contract shall pro- 
vide that the state may forgive one year of the principal 
amount of the loan together with interest for each year 
that a student practices his profession as a licensed osteo- 
pathic physician in areas designated by the osteopathic 
medical advisory committee as not being adequately 
served by osteopathic medical practitioners. However, in 
order to qualify for such repayment credit, the student 
must enter into an agreement with the: board to serve in 
one of these areas for at least two years"; and made minor 
stylistic changes throughout the section. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Con- 
stitutionality of statute authorizing state to loan money 
or engage in business of a private nature, 14 A.L.R. 1151, 
115 A.L.R. 1456, 81A C.J.S, States §§ 155, 208, 225. 


21-22A-7. Contracts; legal assistance; enforcement. 
The general form of the contract provided for in Section 21-22A-6 NMSA 1978 shall be prepared 


and approved by the attorney general and signed by the loan recipient and a designee of the de- 
partment on behalf of the state. The department is vested with full and complete authority and 
power to sue in its own name for any balance due the state from any loan recipient on any such 


contract. 


History: 1978 Comp., § 21-22A-7, enacted by Laws 
1978, ch. 109, § 7; 1991, ch. 262, § 43; 2016, ch. 42, § 5. 

The 2016 amendment, effective May 18, 2016, 
changed references to commission on higher education to 
the higher education department; after "signed by the", 
deleted "student" and added "loan recipient", after "des- 


The 1991 amendment, effective June 14, 1991, substi- 
tuted "commission" for "board" in two places and, in the 
first sentence, inserted "provided for in Section 21-22A-6 
NMSA 1978" and substituted "a designee" for "the chair- 
man and executive secretary". 


ANNOTATIONS 


ignee of the", deleted "commission" and added "depart- 
ment", after "behalf of the state. The", deleted "commis- 
sion" and added "department", and after "the state from 
any", deleted "student" and added "loan recipient". 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur, 2d Colleges and Universities § 5. 
14A C.J.S. Colleges and Universities § 17. 


21-22A-8. Fund created; method of payment. 


There is created in the state treasury the "osteopathic medical student loan for service fund". 
All money appropriated for loans to osteopathic medical students under the Osteopathic Medical 
Student Loan for Service Act shall be credited to the fund. All payments of principal and interest 
on loans made pursuant to that act received by the department shall be deposited with the state 
treasurer to the credit of the fund or shall be deposited with the department's administrative 
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NURSING STUDENT LOANS 


21-22A-10 


agent. All payments of funds for loans shall be made upon vouchers signed by designated repre- 


sentatives of the department. 


History: 1978 Comp., § 21-22A-8, enacted by Laws 
1978, ch. 109, § 8; 1989, ch. 324, § 15; 1991, ch. 262, 
§ 44; 2016, ch. 42, § 6. 

The 2016 amendment, effective May 18, 2016, 
changed references to the commission on higher educa- 
tion to the higher education department; after "received 
by the", deleted "commission" and added "department", 
after "deposited with the", deleted "commission’s" and 
added "department’s", and after "representatives of the", 
deleted "commission" and added "department". 

The 1991 amendment, effective June 14, 1991, in- 
serted "for service" and "for Service" in the first and sec- 
ond sentences; deleted "on higher education" following 


21-22A-9. Cancellation. 


"commission" and added "or shall be deposited with the 
commission's administrative agent at the end of the third 
sentence; substituted "designated representatives" for 
"the chairman and the executive director" in the final sen- 
tence; and made a minor stylistic change. 


ANNOTATIONS 


General rule is that interest is accretion or incre- 
ment to principal fund earning it, and becomes a part 
of that fund. 1980 Op. Att'y Gen. No. 80-17. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
Am. Jur, 2d Public Funds § 3. 

81A C.J.S. States § 135. 


The department is authorized to cancel any contract made between it and any loan recipient for 
any reasonable cause deemed sufficient by the department. 


History: 1978 Comp., § 21-22A-9, enacted by Laws 
1978, ch. 109, § 9; 1991, ch. 262, § 45; 2016, ch. 42, § 7. 

The 2016 amendment, effective May 18, 2016, 
changed references to the commission on higher educa- 
tion to the higher education department; after "The", 
deleted "commission" and added "department", and after 


21-22A-10. Reports. 


“between it and any", deleted "student" and added "loan 
recipient", after "sufficient by the", deleted "commission" 
and added "department". 

The 1991 amendment, effective June 14, 1991, substi- 
tuted "commission" for "board". 


The department shall make annual reports to the governor and to the legislature, prior to each 
regular session, of its activities, the loans granted and the names and addresses of persons to 
whom loans were granted and the osteopathic medical schools or colleges or osteopathic physi- 
cian's assistant programs attended by those receiving the loans, together with a list of the names 
and locations of practice of those loan recipients who have completed their education and have 
become licensed’ osteopathic physicians or osteopathic physician's assistants in New Mexico as a 


result of a student loan pursuant to the Osteopathic Medical Student Loan for Service Act. 


History: 1978 Comp., § 21-22A-10, enacted by Laws 
1978, ch. 109, § 10; 1991, ch. 262, § 46; 1995, ch. 144, 
§ 8; 2016, ch, 42, § 8. .. 

The 2016 amendment, effective May 18, 2016, 
changed the reference to "commission on higher educa- 
tion" to the higher education department; after "The", de- 
leted "commission" and added "department", and after "lo- 
cations of practice of those", deleted "students" and added 
"loan recipients". 


The 1995 amendment, effective July 1, 1995, inserted 
"or osteopathic physician's assistant programs" following 
"colleges", inserted "or osteopathic physician's assistants" 


_ following "osteopathic physicians", and made a minor sty- 


listic change. 

The 1991 amendment, effective June 14, 1991, substi- 
tuted "commission" for "board" near the beginning; added 
"pursuant to the Osteopathic Medical Student Loan for 
Service Act" at the end of the section; and made minor 
stylistic changes, 


ARTICLE 22B. 


Nursing Student Loans 


Sec. 

21-22B-1. Short title. 

21-22B-2. Purpose. 

21-22B-3. Definitions. 

21-22B-4, Nursing student loans; commission [depart- 
ment] authorized; qualification. 

21-22B-5, Delegation of duties to.other agencies. 


Sec. 

21-22B-6. Nursing student loans; contract terms; repay- 
ment. 

21-22B-7. Contracts; legal assistance; enforcement. 

21-22B-8. Fund created; method si payment. 

21-22B-9. Cancellation. 

21-22B-10. Reports. 
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21-22B-1 


21-22B-1.: Short title. 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21-22B-4 


Chapter 21, Article 22B NMSA 1978 may be cited as the "Nursing Student Loan for Service Act 


History: 1978 Comp., § 21-22B-1, enacted by Laws 
1987, ch. 299, § 1; 1991, ch. 262, § 47. 

Cross references, — For the Medical Student Loan for 
Service Act, see Chapter 21, Article 22 NMSA 1978, 

For the Osteopathic Medical Student Loan for Service 
Act, see Chapter 21, Article 22A NMSA 1978. 


21-22B-2, Purpose. 


For the Allied Health Student Loan for Service Act see 
Chapter 21, Article 22C NMSA 1978. 

For the Health Professional Loan Renayriidiit Acts see 
Chapter 21, Article 22D NMSA 1978. 

The 1991. amendment, wi i June 14, 1991, ‘in- 
serted "for Service", 


The purpose of the Nursing Student Loan for Service Act is to meet the emergency currently 
existing resulting from the shortage of nurses in the underserved areas of the state by increasing 
the number of practitioners in rural areas through a program of loans for nursing students. The 
program will require as a condition of each loan that the student declare intent prior to the grant- 


ing of the loan that the nurse will practice nursing within one of the areas of the state designated 
as an underserved’area by the commission [department].: | i 


History: 1978 Comp., § 21-22B-2, enacted by Laws 
1987, ch. 299, § 2; 1991, ch. 262, § 48; 1995, ch. 144, § 9; 
2005, ch. 321,85. 

Bracketed. material. — The bracketed material was 
inserted by, the compiler and is not part of the law. 

For designation of the commission on higher education as 
the higher education department, see 9-25-4.1 NMSA 1978. 

The 2005 amendment, effective June 17, 2005, 
changed "health professional advisory committee" to 
"commission". 


21-22B-3.. Definitions. 


The 1995 amendment, effective July 1, 1995, substi- 
tuted "health profession advisory committee" for "medical 
shortage area committee" at the end of the section, — 

The 1991 amendment, effective June 14, 1991, in- 
serted "for Service" in the first sentence and substituted 
"the medical shortage area committee" for "a nursing ad- 
visory committee established and organized by the com- 
mission" at the end of the section. 


As used j in the Nursing Student Loan for Service Act: ; 
_ A. "commission" ["department"] means the commission on higher education (higher. education 


department]; 


B. "loan" means a grant of funds to defray the costs incidental to a nursing auganigt fate a 
contract between the commission [department] and a nursing student, requiring repayment with 


services or repayment with interest; 


_C. "student" means.a resident of New Mexico who is a student gnrelleds in a program of nurs- 


ing; and 


D. "program of nursing" means a nursing ducal program i in a New Mexico satidn don" ac- 
credited by a member of the council on post-secondary accreditation or a nursing education pro- 
gram approved: by the New Mexico board of nursing. 


History: 1978 Comp., § 21-22B-8, enacted by Laws 
1987, ch. 299, § 3; 1991, ch. 262, § 49; 1995, ch. 144, 
§ 10. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 

For designation of the commission on higher education 


as the higher education department, see 9-25-4.1 NMSA 


1978. 


The 1995 amendment, effective July 1, 1995, deleted 
Subsection C which defined "medical shortage area com- 
mittee" and redesignated former Subsections D and E as 
Subsections C and D. 

~The 1991 amendment, effective June 14, 1991, in- 


‘serted "for Service" in the introductory paragraph; added 


present Subsection C; designated former Subsections C 
and D as Subsections D and E; and made a minor stylistic 
change in Subsection D, 


21-22B-4. Nursing student loans; commission [department] authorized; 


qualification. 


A. The commission [department] is authorized to grant a loan to defray the expenses of the nursing 
education of a student deemed qualified by the commission [department] to receive the same, upon such 
terms and conditions as may be imposed by regulations of the commission [department]. 
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21-22B-5 . NURSING STUDENT LOANS. 21-22B-6 


B.. The commission [department] shall only receive, pass upon and allow or disallow those’ ap- 
plications for loans made by those students enrolled or accepted by programs of nursing who are 
bona fide citizens and residents of the United States and of New Mexico and who declare their 
intent to practice nursing within designated areas of the state. 

_C. Thecommission [department] shall make a full and careful investigation of the ability, char- 
acter and qualifications of each applicant and determine fitness to become a recipient of a student 
loan. The investigation of each applicant shall include an investigation of the ability of the appli- 
cant and the applicant's parents or guardians to pay the applicant's expenses for a nursing educa- 
tion. The commission [department] shall give preference to qualified applicants who are unable, 
or whose parents or ean are unable, to pay the applicant's expenses in obtaining a nursing 
education. | 

D. The commission (dapantinandl shall arrange for loan recipients to receive assistance in lo- 
cating appropriate practice positions in designated underserved areas. 


History: 1978 Comp., § 21-22B-4, enacted by Laws ANNOTATIONS 


1987, ch. 299,§ 4. . ; : 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
inserted by the compiler and is not part of the law. Am, Jur. 2d Colleges and Universities 8§ 19 to 22. 
For designation of the commission on higher education 144 C.J.S. Colleges and Universities §§ 7, 31, 33. 
as the higher education department, see 9-25-4.1 NMSA 
197 8, 


21-22B-5. Delegation of duties to other agencies. 


The commission [department] may arrange with other agencies for the performance of services 
required by the provisions of Section 21-22B-4 NMSA 1978. 


History: 1978 Comp., § 21-22B-5, enacted by Laws For designation of thé: commission on higher education 


1987, ch. 299, § 5. as the higher education department, see 9-25-4.1 NMSA 
Bracketed material. — The bracketed material was 1978, 


inserted by the compiler and is not part of the law. 


21-22B-6. Nursing student loans; contract terms; repayment. 


A. Each applicant who is approved for a loan by the commission [department] may be granted 
a loan; in such amounts for such periods as determined by the commission [department], with 
which to defray expenses incurred in obtaining a nursing education; provided that the applicant 
files with the commission [department] a declaration of intent to practice as a licensed nurse in 
areas of New Mexico designated as underserved, 
-B. The loans shall not excéed the necessary expenses incurred while attending a program of 
nursing and shall bear interest at the rate of: 

(1). eighteen percent per year if the student completes his nursing education and no por- 
tion of the principal and interest is forgiven pursuant to Subsection F of this section; and 

(2) seven percent per year in all other cases. 

C, Loans made pursuant to the Nursing Student Loan for Service Act shall not accrue interest 
until: 

(1) the commission [department] determines the loan recipient has terminated the recipi- 
ent's nursing education prior tocompletion; _ . 

(2) the commission [department] determines the loan recipient has failed to fulfill the re- 
cipient's ehpastion to practice nursing in areas approved by the health profesion advisory com- 
mittee; or 

(3). the commission [department] cancels a contract between a student and the commis- 
sion [department] pursuant to Section 21-22B-9 NMSA 1978. 

D. The loan shall be evidenced by a contract between the student and the commission [depart- 
ment] acting on behalf of the state. The. contract shall provide for the payment by the state of a 
stated sum covering the costs of a nursing education and shall be conditioned upon the repayment 
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21-22B-7 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-22B-7 
of the loan to the state over a period negotiated between the nye sa the commission [depart- 
ment] after completion ofa nursing program. 

E. Loans made to students who fail to complete their nursing gaukanced shall eee due im- 
mediately upon termination of nursing education. The commission (department), i in consultation 
with the student, shall establish terms of repayment, alternate service or cancellation terms with 
the commission [department]. . 

F. The contract shall provide that the commission (department! may forgive a corel of the 
loan for each year that.a loan recipient practices nursing in areas approved by the commission 
[department]. The loan shall be forgiven as follows: ) 

-(1) loan terms of one year shall require one year of practice in a designated health profes- 
sional shortage area. Upon completion of service, one hundred percent of the loan shall be forgiven; 
(2) loan terms of two years shall require one year of practice in'a designated health pro- 
fessional shortage area for each year of the loan. Upon completion of the first year of service, fifty 
percent of the loan shall be forgiven. Upon gomplenen of the second year of service, the Remeindss 
of the loan shall be forgiven; and 
(3).. for loan terms of three years or more, forty percent of the feet shall be arate at! upon 
completion of the first year of service in a designated health professional shortage area, thirty per- 
cent of the loan shall be forgiven upon completion of the second year of service and the remainder 
of the loan shall be forgiven upon completion of the third year of service. 

G. Recipients shall serve a complete year in order to receive credit for that year. The minimum 
credit for a year shall be established by the commission [department]. 

H. The commission [department] shall adopt regulations to implement the provisions of this 


section. The regulations may propia for the repayment of nursing student loans in annual or 


other periodic installments. 


History: 1978 Comp., § 21-22B-6, enacted by Laws 
1987, ch. 299, § 6; 1991, ch. 262, § 50; 1995, ch. 144, 
§ 11; 2005, ch. 321, § 6; 2005, ch. 323, § 3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

For designation of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978. 

2005 Multiple Amendments. — Laws 2005, ch. 321, 
§ 6 and Laws 2005, ch. 323, § 3 enacted different amend- 
ments to this section that can be reconciled. Pursuant to 
12-1-8 NMSA 1978, Laws 2005, ch, 323, § 3, as the last act 
signed by the governor, is set out above and incorporates 
both amendments. The amendments enacted by Laws 
2005, ch. 321, §6 and Laws 2005, ch. 823, § 3 are described 
below. To view the session laws in their entirety, see the 
2005 session laws on NMOneSource.com. 

Laws 2005, ch. 323, § 3, effective June 17, 2005, added 
Subsections C(1) through (3); deleted former references to 
repayment of the loan "together with interest" and loan 
"principal and interest"; deleted the former provision in 
Subsection D which provided that the contract shall pro- 
vide that immediately upon completion or termination 
of the student's nursing education, all interest then ac- 
crued shall be capitalized; changed "health professional 


advisory committee" to "commission" in Subsection F; and 
changed "principal plus accrued interest" to "loan". 

Laws 2005, ch. 821, § 6, effective June 17, 2005, changed 
"health professional advisory committee" to "commission" 
in Subsection EH, 

The 1995 amendment, Effocticn July 1, 1995, rade a 
minor stylistic change in Subsection A, rewrote Subsec- 
tion E, redesignated the last two sentences of Subsection 
E as Subsection F, and redesignated former Subsection F 
as Subsection G, 

The 1991 amendment, effective June 14, 1991, sub- 
stituted "commission" for "state" in Subsections C, D and 
E; added the final sentence in Subsection C; rewrote the 
second sentence in Subsection D which read "These stu- 
dents shall negotiate terms of repayment with the state"; 
in Subsection E, substituted "medical shortage area com- 
mittee" for "nursing advisory committee" in the first sen- 
tence, rewrote the formula which read "(1) forty percent 
for the first year served (2) thirty percent for the sec- 
ond year served and (3) thirty percent for the third year 
served" and added the final sentence. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A 
C.J.S. States §§ 155, 208, 225. 


21-22B-7. Contracts; legal assistance; enforcement. 


The general form of the contract shall be prepared and approved by the attorney general and 
signed by the student and designated representative of the commission [department] on behalf of 
the state. The commission [department] is vested with full and complete authority and power to 
sue in its own name for any balance due the state from any student on any such contract. 


History: 1978 Comp., § 21-22B-7, Wont by Laws 
1987, ch. 299, § 7. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 
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21-22B-8 ALLIED HEALTH STUDENT LOAN FOR SERVICE | 21-22B-10 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Colleges and Universities § 5. 
14A C.J.S, Colleges and Universities § 17. 


For designation of the commission on higher education as 
the higher education department, see 9-25-4.1 NMSA 1978. 


21-22B-8. Fund created; method of payment. 


There is created in the state treasury the "nursing student loan for service fund". All money 
appropriated for loans to nursing students under the Nursing Student Loan for Service Act shall 
be credited to the fund and all payments of principal and interest on loans made pursuant to that 
act received by the commission [department] shall be deposited with the state treasurer for credit 
to the fund or shall be deposited with the commission's [department's] administrative agent. All 
payments for loans shall be made upon vouchers signed by the designated representatives of the 


commission sasha ee: 


History: 1978 Comp., § 21-22B-8, eaacted by. Laws 


1987, ch. 299, § 8; 1989, ch. 324, § 16; 1991, ch. 262, § 51. 

Bracketed material. — The bratkéted material was 
inserted by the compiler and is not part of the law. 

For designation of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978; 

'The 1991 amendment, effective: June 14, 1991, in- 
serted:"for service" and "for Service" inthe first and second 


21-22B-9. Cancellation. 


sentences; inserted “or shall be deposited with the com- 
mission's administrative agent" at the end of the second 
sentence; and deleted the former final sentence which read 
"The provisions of this section are effective July 1, 1990". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.8. references, yeaee 638A 
Am. Jur, 2d Public Funds § 3. 
81A C.J.S. States § 135. 


The commission [department] is authorized to cancel any contract made between it and any 
student for any reasonable cause deemed sufficient by the commission [department]. 


History: 1978 Comp., § 21-22B-9, enacted by Laws 
1987, ch. 299, § 9. 

Bracketed material. — The. bracketed material was 
inserted by the compiler and is not part of the law. 


21-22B-10. Reports. 


For designation of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978, 


The commission [department] shall make annual reports to the governor and to the legislature, 
prior to each regular session, of its activities, the loans granted, the names and addresses of per- 
sons to whom loans were granted and the nursing program attended by those receiving the loans, 
together with a list of the names and locations of the practices of those students. who have com- 
pleted their education. 


For designation of the commission on higher education 
as,the higher education department, see 9-25-4.1. NMSA 


History: 1978 Comp., § 21-22B-10, enacted by Laws 
1987, ch, 299, § 10. 


Bracketed material. — The bracketed material was 1978. 
inserted by the compiler and is not part of the law. 
ARTICLE 22C 


Allied Health Student Loan for Service 


Sec. vive cre Sec, 
21-22C-1. Short title. 21-22C-7. Contracts; legal assistance; enforcement. 
21-22C-2. Purpose. 21-22C-8. Fund created; method of payment. 
21-22C-3. Definitions. 21-22C-9. Cancellation. 
21-22C-4. Allied health loans; qudijfies ibaa .21-22C-10. Reports. 
21-22C-5. Delegation of duties. ' 
21-22C-6. Allied health student loans; contract terms; 

repayment. 
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21-22C-1 


21-22C-1. Short title. 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21-22C-4 


Chapter 21, Article 22C NMSA 1978 may be cited as the "Allied Health Student Loan for Service 


Act". 


History: Laws 1994, ch. 57, § 3; 2005, ch. 321, § 7. 

Cross references. — For the Medical Student Loan for 
Service Act, see Chapter 21, Article 22 NMSA 1978. 

For the Osteopathic Medical Student Loan for Service 
Act, see Chapter 21, Article 22A NMSA 1978. 


21-22C-2. Purpose. 


For the Nursing Student Loan for Service Act, see Chap- 
ter 21, Article 22B NMSA 1978. 

For the Health Professional Loan Repayment Act, see 
Chapter 21, Article 22D NMSA 1978. 

The 2005 amendment, effective Juine 17, 2005, added 
the statutory reference to.the act. 


The purpose of the Allied Health Student Loan for Service Act is to meet the emergency cur+ 
rently existing resulting from the shortage of allied health professionals in underserved areas of 
the state by increasing the number of practitioners in rural areas through a program of loans for 
allied health students. Each applicant shall declare his intent to practice his allied health profes- 
sion within one of the areas of the state designated as an underserved area by the: ¢ commission 
[department]. 


History: Laws 1994, ch. 57, § 4; 1995, ch. 144, § 12; The 2005 amendment, effective June 17, 2005, changed 


2005, ch. 321, § 8. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

For designation of the commission on higher education as 


“health professional advisory committee" to "commission". 
The 1995 amendment, effective July 1, 1995, substi- 
tuted "health profession advisory committee" for "medical 


shortage area committee" at the end of the section. 
the higher education department, see 9-25-4.1 NMSA 1978. 2219 


21-22C-3. Definitions. 


As used in the Allied Health Student Loan for Service Act: 

A. "allied health profession" means physical therapy, occupational therapy, speech-language 
pathology, audiology, pharmacy, nutrition, respiratory care, laboratory technology, radiologic tech- 
nology, dental hygiene, mental health services, emergency medical services or a licensed or certi- 
fied health profession as defined by the department; 

B. "department" means the higher education department; 

C. "loan" means a grant of money to defray the costs incidental to an allied health profession 
education, under a contract between the department and an allied health profession student, re- 
quiring repayment with services or repayment of principal and interest; and 

D. "student" means a resident of New Mexico who is enrolled in an accredited program for one 
of the allied health professions. 


History: Laws 1994, ch. 57, § 5; 1995, ch. 144, § 13; 
2007, ch. 77, § 1. 

The 2007 amendment, effective June 15, 2007, in- 
cluded dental hygiene in "allied health profession". 


The 1995 amendment, effective July 1, 1995, in Sub- 
section A, deleted "practice" preceding "laboratory tech- 
nology", inserted "or a licensed or certified health profes- 
sion as defined by the commission", and made a minor 
stylistic change. ~ 


21-22C-4. Allied health loans; qualifications. 


A. The commission [department] may grant a loan to a student it deems qualified to receive 
the loan upon terms and conditions it determines pursuant to the provisions of the Allied Health 
Student Loan for Service Act and regulations adopted pursuant to that act. 

B. The commission [department] shall only receive, pass on and allow or disallow an applica- 
tion for a loan made by a student enrolled or accepted in an allied health profession program who 
is a bona fide citizen and resident of the United States and of New Mexico and who declares his © 
intent to practice an allied health profession within a designated area of the state. 
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21-22C-5 ALLIED HEALTH STUDENT LOAN FOR SERVICE 21-22C-6 


C. The commission [department] shall make a full and careful investigation of the ability, char- 
acter and qualifications of each applicant and determine fitness to become a recipient of a student 
loan. The investigation of each applicant shall include an investigation of the ability of the appli- 
cant and the applicant's parent or guardian to pay the applicant's expenses for an allied health 
profession education. The commission [department] shall give preference to qualified applicants 
who are unable, or whose parents or guardians are unable, to pay the educational expenses. 

D. The commission [department] shall arrange for loan recipients to receive assistance in lo- 
cating appropriate practice positions in designated underserved areas. 


History: Laws 1994, ch. 57, § 6. For designation of the commission on higher education 
Bracketed material. — The bracketed material was as the higher education department, see 9-25-4.1 NMSA 
inserted by the compiler and is not part of the law. 1978. 


21-22C-5. Delegation of duties. 


The commission [department] may arrange with other agencies for the performance of services 
required by the provisions of the Allied Health Student Loan for Service Act. 


History: Laws 1994, ch. 57, § 7. For designation of the commission on higher education 
Bracketed material. — The bracketed material was as the higher education department, see 9-25-4.1 NMSA 
inserted by the compiler and is not part of the law. 1978. 


21-22C-6. Allied health student loans; contract terms; repayment. 


A. Prior to receiving a loan, each applicant approved for a loan shall file with the commission 
[department] a declaration of intent to practice as a licensed allied health professional in areas of 
New Mexico designated as underserved. 

B. The loans shall not exceed the necessary expenses incurred while attending an pola health 
profession program and shall bear interest at the rate of: 

(1) eighteen percent per year if the student completes his allied health profession educa- 
tion and no portion of the principal and interest is forgiven pursuant to Subsection F of this sec- 
tion; and 

(2) seven percent per year in all other cases. 

C. Loans made pursuant to the Allied Health Student Loan for Service Act shall not accrue 
interest until: 

(1) the commission [department] determines the loan recipient has terminated the recipi- 
ent's allied health profession education prior to completion; 

(2) the commission [department] determines the loan recipient has failed fo fulfill the re- 
cipient's obligation to practice as a licensed allied health professional in areas of New Mexico 
designated as underserved; or 

(3) the commission [department] cancels a contract between a student and the commis- 
sion [department] pursuant to Section 21-22C-9. NMSA 1978. — 

D. _ The loan shall be evidenced by a contract between the student and the commission [depart- 
ment] acting on behalf of the state. The contract shall provide for the payment by the state of a 
stated sum covering the costs of an allied health profession education and shall be conditioned on 
the repayment of the loan to the state over a period negotiated between the student and the com- 
mission [department] after completion of an allied health profession education. 

E. Loans made to students who fail to complete their allied health profession education shall 
become due immediately upon termination of that education. The commission [department], in con- 
sultation with the student, shall establish repayment terms, alternate service or cancellation terms. 

F. The contract shall provide that the commission [department] shall forgive a portion of the 
loan for each year that a loan recipient practices an allied health profession in areas approved by 
the commission [department]. The loan shall be forgiven as follows: 

(1) loan terms of one year shall require one year of practice in a designated health profes- 
sional shortage area. Upon completion of service, one hundred percent of the loan shall be forgiven; 
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21-22C-7 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-22C-8 
, (2) loan terms of two years shall require one year of practice in a designated health pro- 
fessional shortage area for each year of the loan. Upon completion of the first year of service, fifty 
percent of the loan shall be forgiven. Upon completion of the second year of service, the remainder 
of the loan shall be forgiven; and 
(3). for loan terms of three years or more, forty aca of the loan hadi be forgiven sito 
completion of the first year of service, thirty percent of the loan shall be forgiven upon completion 
of the second year of service and the remainder of the loan shall be forgiven upon completion of the 
third year of service. 

G. Recipients shall serve a caetbletens year in order to receive credit for that year. The minimum 
credit for a year shall be established by the commission [department]. 

H. If a loan recipient completes his professional education and does not serve ‘the vakiitla 
number of years in a health professional shortage area, the commission [department] shall assess 
a penalty of up to three times the principal due, plus eighteen percent interest, unless the commis- 
sion [department] finds acceptable extenuating circumstances for why the student cannot serve. If 
the commission [department] does not find acceptable extenuating circumstances for the student's 
failure to carry out his declared intent to serve in a health professional shortage area in the state, 
the commission [department] shall require immediate repayment of the loan plus the amount of 
any interest and penalty assessed pursuant to this subsection. 

I. The commission [department] shall adopt regulations to implement the provisions of this 
section. The regulations may provide for the repayment of allied health student loans in annual or 


other periodic installments. 


History: Laws 1994, ch. 57, § 8; 1995, ch. 144, § 14; 
2005, ch. 321, § 9; 2005, ch. 323, § 4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

For designation of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978. 

2005 Multiple Amendments. — Laws 2005, ds 321, 
§ 9 and Laws 2005, ch. 323, § 4 enacted different amend- 
ments to this section that can be reconciled. Pursuant to 
12-1-8 NMSA 1978, Laws 2005, ch. 323, § 4; as the last act 
signed by the governor, is set out above and incorporates 
both amendments. The amendments enacted by Laws 
2005, ch. 321, § 9 and Laws 2005, ch. 328, § 4 are described 
below. To view the session laws’ in their entirety, see the 
2005 session laws on NMOneSource.com. 

Laws 2005, ch. 323, § 4, effective June 17, 2005, added 


Subsections C(1) through (3); deleted former references to ' 


repayment of the loan "together with interest" and loan 
"principal and interest"; deleted the former provision in 
Subsection D which provided that the contract shall pro- 
vide that immediately upon completion or termination of 


21-22C-7. Contracts; legal assistance; enforcement. 


the student's allied health profession education, all inter- 
est then accrued shall be capitalized; changed "health pro- 
fessional advisory committee" to "commission" in Subsec- 
tion F; changed. "principal plus accrued interest" to "loan"; 
and provided in Subsection H that if the commission does 
not find acceptable circumstances for a student's failure to 
serve in a health professional shortage area, the commis- 
sion shall require repayment of the loan plus the amount 
of any interest. 

Laws 2005, ch. 321, § 9, effective June 17, 2005, changed 
"health professional advisory committee" to "commission" 
in Subsection E. 

The 1995 amendment, effective July 1, 1995, substi- 
tuted "receiving" for "granting" following "Prior to" in Sub- 
section A; inserted "profession" following "allied health" in 
Subsections C and D; rewrote Subsection E; redesignated 
the last two sentences, of Subsection E as Subsection F 
and redesignated the remaining subsections accordingly; 
and, in Subsection G, substituted "the required number of 
years" for "three years" and substituted "health profession 
shortage" for "medical shortage", 


‘ : 


The general form of the contract shall be prepared and approved by the attorney general and 
signed by the student and designated representative of the commission [department] on behalf of 
the state. The commission [department] is vested with full and complete authority and power to 
sue in its own name for any balance due the state from any student on any such contract. 


History: Laws 1994, ch. 57, § 9. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


21-22C-8. Fund created; method of payment. 


For designation of the commission on higher, education 
as the higher education geet tal see 9-25-4.1 aviae ts 
1978. 


The "allied health student loan for service fund" is created in the state treasury. All money appropri- 
ated for loans to allied health students pursuant to the provisions of the Allied Health Student Loan 
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21-22C-9 HEALTH PROFESSIONAL LOAN REPAYMENT 21-22D-1 


for Service Act shall be credited to the fund and all payments of principal and-interest'on loans made 
pursuant to that act received by the commission [department] shall be credited to the fund or shall be 
deposited with the commission's [department's] administrative agent. All payments for loans shall be 
made upon vouchers signed by the designated representative of the commission [department]. 


History: Laws 1994, ch. 57, § 10. For designation of the commission ‘on higher education 
Bracketed material. — The bracketed material was as the higher education department, see 9-25-4.1 NMSA 
inserted by the compiler and is not part of the law. 1978. 


21-22C-9. Cancellation. 


The commission [department] may cancel any contract made between it and any student for any 
reasonable cause deemed sufficient by the commission [department]. 


History: Laws 1994, ch. 57, § 11. . For designation of the commission on higher education 
Bracketed material. — The bracketed material was as the higher education department, see 9-25-4.1 NMSA 


inserted by the compiler and is not part of the law. 9+ 1978, 


21-22C-10. Reports. 


The commission [department] shall make annual reports to the governor and to the legislature, 
prior to each regular session, of its activities, the loans granted, the names and addresses of loan 
recipients, the allied health program attended by loan recipients, the names and locations of the 
practices of those allied health professionals who have completed their education and are serving 
in a health professional shortage area of the state and the name’of each loan recipient who has 
completed his education and is not serving in a health professional shortage area, the reason the 
person is not serving and the amount owed and paid on the loan. 


History: Laws 1994, ch. 57, § 12; 1995, ch. 144, § 15. The 1995 amendment, effective July 1, 1995, substi- 
Bracketed material, — The bracketed material was tuted "health profession shortage! for "medical shortage" 
inserted by the compiler and is not part of the law. .... in two places. : 


For designation of the commission on higher education as 
the higher education department, see 9-25-4.1 NMSA 1978. 


‘ARTICLE 22D 


Health Professional Loan Repayment 


Sec. ay f _ Sec. i 

21-22D-1. Short title. 21-22D-9. Cancellation. 

21-22D-2. Purpose. 21-22D-10. Reports. 

21-22D-3. Definitions. 21-22D-11. Nurses in advanced practice; nursing excel- 

21-22D-4. Commission [department] powers and duties; ° lence program; license renewal surcharge; 
- \: participant eligibility; qualifications. : eligibility for loan repayment assistance 

21-22D-5. Delegation of duties. funded by other-sources. 

21-22D-6. Award criteria; contract terms; peyment. 21-22D-12. Osteopathic physician excellence fund. 

21-22D-7. Contracts; enforcement. a 21-22D-13. Osteopathic physician excellence fund; cre- 


21-22D-8.. Fund created; method of payment. ation; administration; appropriation. 


21-22D- + Short title. 
Chapter 21, Article 22D NMSA 1978 may be cited as thé bs oe Prerescigns Loan Repayment Ae 


History: Laws 1995, ch. 144, § 16; 2005, ch. 321, For the Nursing Student Loan for Service Act, see Geap- 
§ 10, § ter 21, Article 22B NMSA 1978, 
Cross references, — For the Medical Student Loan for For the Allied Health Student Loan for Service Act, see 
Service Act, see Chapter 21, Article 22 NMSA 1978. Chapter 21, Article 22C NMSA 1978, 
For the Osteopathic Medical Student Loan for Service The 2005 amendment, effective June 17, 2005, added 
Act, see Chapter 21, Article 22A NMSA 1978. the statutory reference to the act. 
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21-22D-2. Purpose. 


The purpose of the Health Professional Loan Repayment Act is to increase the number of 
health professionals in underserved. areas of the state through an educational loan repayment 
program. The act provides for repayment of the principal and reasonable interest accrued on 
loans obtained from the federal government or a commercial lender for health education pur- 
poses. 


History: Laws 1995, ch. 144, § 17. Effective dates. — Laws 1995, ch. 144, § 26 made the 


Health Professional Loan Repayment Act effective July 1, 
1995. " 


21-22D-3. Definitions. 


As used in the Health Professional Loan Repayment Act: 

A.. "department" means the higher education department; 

B. "health professional" means a primary care physician, optometrist, podiatrist, physician's 
assistant, dentist, nurse, member of an allied health profession as defined in the Allied Health 
Student Loan for Service Act [Chapter 21, Article 22C NMSA 1978] or a licensed or certified health 
professional as determined by the department; 

C. "loan" means a grant of money to defray the costs incidental to a health education, under a 
contract between the federal government or a commercial lender and a health professional, requir- 
ing either repayment of principal and interest or repayment in services; 

D. "nurse in advanced practice" means a registered nurse, including a: 

(1) certified nurse practitioner, certified registered nurse anesthetist or clinical nurse spe- 
cialist, authorized pursuant to the Nursing Practice Act [Chapter 61, Article 3 NMSA 1978]. to 
function beyond the scope of practice of professional registered nursing; or 

(2) certified nurse-midwife licensed by the department of health; and 

E. "osteopathic primary care physician" means an osteopathic physician licensed pursuant to 
the Medical Practice Act [Chapter 61, Article 6 NMSA 1978] with specialty training in family 
medicine, general internal medicine, obstetrics, gynecology or general pediatrics. 


History: Laws 1995, ch. 144, § 18; 2017, ch. 91, § 1; primary care physician", and added osteopathic physi- 


2019, ch. 68, $1; 2021, ch. 54, § 3. cians licensed pursuant to the Medical Practice Act to the 

The 2021 amendment, effective June 18, 2021, re- definition of "osteopathic primary care physician"; and in 
moved osteopathic physicians licensed pursuant to the Os- Subsection E, after "pursuant to the", changed "Osteo- 
teopathic Medicine Act from the definition of "osteopathic pathic Medicine" to "Medical Practice". 


21-22D-4. Commission [department] powers and duties; participant 
eligibility; qualifications. 


A. The commission [department] may grant an award to repay loans obtained for health edu- 
cational expenses of a health professional upon such terms and conditions as may be imposed by 
regulations of the commission [department)]. 

B. Applicants shall be licensed or certified to practice in New Mexico as health professionals 
and shall be bona fide citizens and residents of the United States and of New Mexico. Applicants 
shall declare their intent to practice as health professionals within designated health professional 
shortage areas of the state. 

C. The commission [department] shall make a full and careful investigation of the ability, char- 
acter and qualifications of each applicant and determine fitness to become a health professional in 
the health professional loan repayment program. 

D. The-commission [department] shall assist selected health professionals in locating practice 
positions in designated health professional shortage areas. 


History: Laws 1995, ch. 144, § 19. : For designation of the commission on higher education 
Bracketed material. — The bracketed material was as the higher education department, see 9-25-4.1 NMSA 
inserted by the compiler and is not part of the law. 1978. 
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21-22D-5 HEALTH PROFESSIONAL LOAN REPAYMENT 21-22D-6 


Effective dates. — Laws 1995, ch. 144, § 26 made the : 
Health Professional Loan Repaymasnt, Act effective pes 1, 
1995. 


Fii 


21-22D-5. Delegation of duties. 


The commission [department] may delegate to other agencies or contract for the performance of 
services required by the provisions of the Health Professional Loan Repayment Act. 


History: Laws 1995, ch. 144, § 20. Effective dates. — Laws 1995, ch. 144, § 26 made the 
Bracketed material. — The bracketed material was Health Professional Loan Repayment Act effective July 1, 
inserted by the compiler and is not part of the law. 1995. 


For designation of the commission on higher education as 
the higher education department, see 9-25-4.1 NMSA 1978. 


21-22D-6. Award criteria; contract terms; payment. 


A. Prior to receiving an award, the health professional shall file with the higher education 
department a declaration of intent to practice as a health professional in areas Bor New Mexico 
designated as underserved by the department. 

B, Award criteria shall provide that: 

(1) amounts shall be dependent upon the location of the practice, the applicant's total 
health professional education indebtedness and characteristics of the practice; 

(2) preference in making awards shall be to individuals who have graduated from a New 
Mexico post-secondary educational institution; 

(3) recruitment awards shall be made to ee participants who agree to Setackis to an 
approved designated area; 

(4) highest priority shall be given to participants in practices in which health Shihan 
vacancies are difficult to fill, practices that require after hours call at aoe yt, other night and 
practices that: have‘heavy obstetrical responsibilities; 

(5) award amounts may be modified based upon oty tind funding or other special circum- 
stances; and 

(6) an award shall not exceed the total medical education indebtedness of any ighicieeet 

C. The following education debts are not eligible for repayment pursuant to the contig Profes- 
sional Loan Repayment Act: 

(1) amounts incurred as a result of participation in state loan- for-service programs or other 
state programs whose purpose states that service be provided in exchange for financial assistance; 

(2) scholarships that have a service component or obligation; 

(3) personal loans from friends or relatives; and 

(4) loans that exceed individual standard school expense levels. 

D. The loan repayment award shall be evidenced by a contract between the health professional 
and the department acting on behalf of the state. The contract shall provide for the payment by 
the state of a'stated sum to the health professional's debtors and shall state the obligations of the 
health professional under the program, including a minimum two-year period of service, quarterly 
reporting requirements and other policies established by the department. 

E. ‘Recipients shall serve a complete year in order to receive credit for that year. The minimum 
credit for a year shall be established by the department. 

F. Ifa health professional does not comply with the terms of the contract, the department 
shall assess a penalty of up to three times the amount of award disbursed plus eighteén percent 
interest, unless the department finds acceptable extenuating circumstances for why the health 
professional cannot serve or comply with the terms of the contract. If the department does not find 
acceptable extenuating circumstances for the health professional's failure to comply with the con- 
tract, the department shall require immediate repayment plus the amount of the penalty. 

“G. The department shall adopt regulations to implement the provisions of this section. The 
regulations may provide for the disbursement of loan repayment awards to the lenders of health 
professionals in annual or other periodic installments. 
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21-22D-7 


History: Laws 1995, ch. 144, § 21; 2005, ch. 321, § 11; 
2017, ch. 138, § 2. 

Compiler’s notes. — House Bill 126, enacted by the 
Fifty-Third Legislature, First Session, 2017, was vetoed 
by the governor on March 15, 2017. Pursuant to the First 
Judicial District Court’s decision in State ex rel. New Mexico 
Legislative Council v. Honorable Susana Martinez, Governor 
of the State of New Mexico et al., D-101-CV-2017-01550, 
and affirmed by S.Ct. Order No. S-1-SC-36731, on April 25, 
2018, which held that Article IV, Section 22 of the New 


21-22D-7. Contracts; enforcement. 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21-22D-10 


Mexico Constitution requires that objections must accom- 
pany a returned bill, House Bill 126 was chaptered into 
law by the Secretary of State. 

The 2017 amendment, effective March 15, 2017, in Sub- 
section A, after "shall file with the", deleted "commission" 
and added "higher education department", and replaced 
"commission" with "department" throughout the section. 

The 2005 amendment, effective June 17, 2005, 
changed "health professional advisory committee" to 
"commission" in Subsection A. ; 


The general form of the contract required shall be prepared and approved by the attorney gen- 
eral and signed by the health professional and the designated representative of the commission 
[department] on behalf of the state. The commission [department] is vested with full and complete 
authority and power to sue in its own name for any balance due the.state from any student on any 
such contract. 


History: Laws 1995, ch. 144, § 22. Effective dates. — Laws 1995, ch. 144, § 26 made the 
Bracketed material. — The bracketed material was Health Professional Loan Repayment Act effective July 1, 
inserted by the compiler and is not part of the law. 1995. 
For designation of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978. 


21-22D-8. Fund created; method of payment. 


The "health professional loan repayment fund" is created in the state treasury. All money ap- 
propriated for the health professional loan repayment program shall be credited to the fund, and 
all payments for penalties or repayment of awards received by the commission [department] shall 
be credited to the fund or shall be deposited with the commission's [department's] administrative 
agent. All payments for loan repayment awards shall be made upon vouchers signed. by the desig- 
nated representative of the commission [department] and upon warrant issued by the secretary of 


finance and administration. 


History: Laws 1995, ch. 144, § 28. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

For designation of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978. 


21-22D-9. Cancellation. 


Effective dates. — Laws 1995, ch. 144, § 26 made the 
Health Professional Loan Repayment Act effective July 1, 
1995, 


The commission [department] may cancel any contract made between it and any health profes- 
sional for any reasonable cause deemed sufficient by the commission [department]. . 


History: Laws 1995, ch. 144, § 24. 


Bracketed material. — The bracketed material was _ 


inserted by the compiler and is not part of the law. 

For designation of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978. 


21-22D-10. Reports. 


Effective dates. — Laws 1995, ch. 144, § 26 made the 
Health Professional Loan Repayment Act effective July 1, 
1995. 


s 
The commission [department] shall make annual reports to the governor and to the legis- 
lature, prior to each regular session, of its activities, the loan repayment awards granted, the 
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names and addresses of loan repayment award recipients, the names and locations of the prac- 
tices of those health professionals who are serving in a designated health professional shortage 
area of the state pursuant to the Health Professional Loan Repayment Act and the name of each 
loan repayment award recipient who is not serving in a designated health professional shortage 
area, the reason the person is not serving and the amount owed and paid on the loan and loan 
repayment award. 


History: Laws 1995, ch. 144, § 25. Effective dates. — Laws 1995, ch. 144, § 26 made the 
Bracketed material. — The bracketed material was Health Professional Loan Repayment Act effective July 1, 
inserted by the compiler and is not part of the law. 1995. 


For designation of the commission on higher education as 
the higher education department, see 9-25-4.1 NMSA 1978, 


21-22D-11. Nurses in advanced practice; nursing excellence program; 
‘ license renewal surcharge; eligibility for loan renee Oren 
assistance funded by other sources. 


A. The department shall apply funds appropriated to the department from the nursing 
excellence program license renewal surcharge established pursuant to Subsection B of Sec- 
tion 61-3-10.5 NMSA 1978 exclusively for health professional loan repayment assistance for 
nurses in advanced practice who practice in areas that the department has designated as un- 
derserved. 

B. Eligibility for loan repayment assistance pursuant to the provisions of Subsection A of this 
section shall not render nurses in advanced practice ineligible for loan repayment assistance 
pursuant to the Health Professional Loan Repayment Act that derives from any other source of 
funding. 


History: Laws 2017, ch. 91, § 2. Effective dates, — Laws 2017, ch. 91, § 4 made Laws 
2017, ch. 91; § 2 effective July 1, 2017. 


21-22D-12. Osteopathic physician excellence fund. 


The department shall apply funds appropriated to the department from the osteopathic physi- 
cian excellence fund established pursuant to Section 21-22D-13 NMSA 1978 exclusively for health 
professional loan repayment assistance for osteopathic primary care physicians who are licensed 
pursuant to the Medical Practice Act [Chapter 61, Article 6 NMSA 1978] and who practice in areas 
of New Mexico that the department has designated as underserved. 


History: Laws 2019, ch. 68, § 2; 2021, ch. 54, § 4. The 2021 amendment, effective June 18, 2021, after 
"pursuant to the", changed "Osteopathic Medicine" to 
"Medical Practice". 


21-22D-13. Osteopathic physician excellence fund; creation; 
administration; appropriation. 


The "osteopathic physician excellence fund" is created in the state treasury to support awards 
established through the Health Professional Loan Repayment Act to. osteopathic primary care 
physicians who practice in areas of New Mexico that the department has designated as under- 
served. The fund consists of license application and renewal surcharges pursuant to Section 61-10- 
6.1 NMSA 1978, appropriations, gifts, grants, donations and income from inyestment of the fund. 
Any income earned on investment of the fund shall remain in the fund. Money in the fund shall 
not revert to any other fund at the end of a fiscal year. The fund shall be administered by the de- 
partment, and money in the fund is appropriated to the department to make awards established 
through the Health Professional Loan Repayment Act to osteopathic primary care physicians who 
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practice in areas of New Mexico that the department has designated as underserved. Disburse- 
ments from the fund shall be made: only upon warrants drawn by the secretary of finance and: 
administration pursuant to vouchers signed by the seme of higher education or pthe sabi thang 
authorized representative... friok pine get M60 


History: Tes 2019, ch. 68, § 3. IV, § 23, was effective June 14, 2019, 90 days after the 


Effective dates. — Laws 2019, ch. 68 contained no ef- adjournment of the legislature. 

fective date provision, but, pursuant to N.M. Const., art. ‘ 

Teacher Loan for Service 
Sec. 2k he TELE L ‘Sec. ., GORY A Shieh 
21-22K-1. Short title. 21-22EK-6. Teacher loans; contract terms; repayment, 
21-22K-2. Purpose. , 21-22K-7. Contracts; legal assistance; enforcement. 
21-22E-3. Definitions. 21-22H-8, Fund created; method of payment. 
21-22E-4, Teacher student loans authorized; qualifications. 21-22E-9. Cancellation. 
21-22E-5.. Delegation of duties to other state agencies. 21-22E-10. Reports. 


21-22E-1. Short title. ° 
Chanter 21, Article 22E NMSA 197 8 may be cited as the eacher mS for Service — 


vilistote Laws 2001, ch. 288,§ 1; 2005, ch. 202, § 1. The 2005 amendment, effective June 17, aici added 
the statutory reference to the act. , rT 


21-22E-2. Purpose. 


The purpose of the Teacher Loan for Service Act is to proactively address New Mexico's loom- 
ing teacher shortage by providing students with the financial means to complete or enhance their 
post-secondary teacher preparation education. 


History: Laws 2001, ch, 288, § 2. Effective dates, — Laws 2001, ch. 288, § 11 made the 
Teacher Loan for Service Act effective July 1, 2001. 


21-22E-3. Definitions. 


As used in the Teacher Loan for Service Act: 

A. "commission" [department] means the commission on higher education [higher education 
department]; | ae ? 

B. "loan" means a payment of money under contract between the commission [department] 
and a student that defrays the costs incidental to a teacher preparation program offered in a re- 
gionally accredited post- apelin educational institution in New Mexico and that cali repay- 
ment in services; 

C. "student" means a United States citizen whois cael in or accepted by an anilorngen aunts 
or graduate teacher preparation program at a regionally accredited Hs Masia rh educational 
institution in New Mexico; and 

D, «"teacher preparation program" means a program that has been formally apendide as meet- 
ing the requirements of the public education department and that leads to initial licensure or to 
additional licensure endorsements, including a program in a two-year post-secondary educational 
institution that meets the requirements for a teacher education transfer module penis pur-’ 
suant to jer aes ba C of ogee 21-1B-4 NMSA 1978. 


t 


History: Laws 2001, ch. 288, § 3; soba ch, 202, § a, For designation of the commission on higher education as 
Bracketed material. — The bracketed material was the higher education department, see 9-25-4.1 NMSA 1978. 
inserted by the compiler and is not part of the law. 


720 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


21-22K-4 TEACHER LOAN FOR SERVICE f 21-22E-6 


The 2005 amendment, effective June 17, 2005, pro- educational institution that meets the requirements for a 
vided in Subsection D that a teacher preparation pro- teacher education transfer module established pursuant 


gram includes a program in a two-year post-secondary to Section 21- 1B- ot NMSA THUS. 


21-22E-4. Teacher student loans authorized; qualifications. 


A. The commission [department] may grant a loan to a student deemed qualified by the com- 
mission [department] upon such terms and conditions as may be imposed by rule of the commis- 
sion [department]. 

B, The commission [department] shall only receive, pass upon and allow or disallow an ‘appli- 
cation for a loan made by a student who declares his intent to serve as a public school teacher in a 
designated teacher shortage area of New Mexico. Teacher shortage areas may be either geographic 
or discipline specific. 

C. The commission [department] ; shall make a full and careful investigation of the ability and 
qualifications of each applicant to become a recipient of a loan: The commission [department] shall 
give preference to qualified applicants who demonstrate financial need. 

‘D. The commission [department] and the state department of public education shall. ar- 
range for loan recipients to receive assistance in locating employment with public schools in 
New Mexico. 


History: Laws 2001, ch. 288, § 4. For designation of the commission on higher education as 
Bracketed material. — The bracketed material was the higher education department, see 9-25-4.1 NMSA 1978. 


inserted by the compiler and is not part of the law. Effective dates. — Laws 2001, ch. 288, § 11 made the 
ity sf Teacher Loan for Service Act effective July 1, 2001.. 
21-22K-5. Delegation of duties to other state agencies. 


The commission [department] may arrange with other agencies for the tiefeeediree of services 
todited by the od aga of Section 4 [21-22E-4 NMSA 1978] S the Teacher Loan for Service Act. 


History: Laws 2001, ch. 288, § 5. For designation of the commission on higher education as 
Bracketed material. — The bracketed material was the higher education department, see 9-25-4.1 NMSA 1978. 
inserted by the compiler and is not part of the law. Effective dates. — Laws 2001, ch. 288, § 11 made the 


Teacher Loan for Service Act effective July 1, 2001. 


21-22E-6. Teacher loans; contract terms; repayment, 


A. Each applicant whois approved for a loan by the commission [department] may be granted 
a loan in such amounts and for such periods as the commission [department] determines, The 
loan shall not exceed the necessary expenses incurred while attending a teacher preparation 
program. 

-B. ‘A‘loan shall’bear interest at the rate of: 

(1) eighteen percent per year if the loan recipient completes his teacher preparation program 
and no portion of the principal and interest is forgiven pursuant to Subsection F of this section; or 
(2) seven percent per year in all other cases. 
C. Loans made pursuant to the Teacher Loan for Service Act shall not accrue interest until: 
(1). the commission [department] determines the loan recipient has terminated the recipi- 
ent's teacher preparation program prior to completion; 
_ (2) the commission [department] determines the loan recipient has failed to fulfill the re- 
cipient's obligation to practice as a licensed teacher in New Mexico; or 
(3) the commission [department] cancels a contract between a student and the commis- 
sion [department] pursuant to Section ,21-22E-9 NMSA 1978. 

D, The loan shall:be evidenced by a:contract between the loan recipient and the commission 
[department] acting on behalf of the state. The contract shall provide for the payment by the state 
of a stated sum covering the costs of a teacher preparation program and shall be conditioned on 
the repayment of the loan to the state over a period established by the commission [department] 
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after the completion of the teacher preparation program and any postgraduate study or internship 
required to complete the loan recipient's education. 

E. A loan made to a recipient who fails to complete his teacher preparation program shall be- 
come due immediately upon termination of his teacher preparation program. The commission [de- 
partment], in consultation with the loan recipient,'shall establish terms of repayment, alternate 
service or cancellation terms. 

F. The contract shall provide that the commission [department] shall forgive a portion of the 
loan for each year that the loan recipient practices his profession as a licensed Daleks a in New 
Mexico. The loan shall be forgiven as follows: 

(1) loan terms of one year shall require one year of practice. Upon completion of service, 
one hundred percent of the loan shall be forgiven; 

(2) loan terms of two years shall require one year of practice for each year of the loan. 
Upon completion of the first year of service, fifty percent of the loan shall be forgiven. Upon com- 
pletion of the second year of service, the remainder of the loan shall be forgiven; and 

(3) for loan terms of three years or more, forty percent of the loan shall be forgiven upon 
completion of the first year of service, thirty percent of the loan shall be forgiven upon completion 
of the second year of service and the remainder of the loan shall be forgiven upon completion of the 
third year of service. 

G. A loan recipient shall serve a complete contract year in order to receive credit for that year. 
The minimum credit for a year shall be established by the commission [department]. 

H. Ifa loan recipient completes his teacher preparation program and does.not serve in a 
New Mexico public school, the commission [department] shall assess a penalty of up to three 
times the principal due, plus eighteen percent interest, unless the commission [department] 
finds acceptable extenuating circumstances that prevent the loan recipient from serving. If 
the commission [department] does not find acceptable extenuating circumstances for the loan 
recipient's failure to carry out his declared intent to serve, the commission [department] shall 
require immediate repayment of the loan plus the amount of any interest and penalty assessed 
pursuant to this section: 

I. The commission [department] shall adopt and promulgate rules to implement the provi- 
sions of this section. The rules may provide for the repayment of loans in annual or other periodic 
installments. 


History: Laws 2001, ch. 288, § 6; 2005, ch. 328, § 5. between a student and the commission; deleted for- 

Bracketed material. — The bracketed material was mer references to repayment of the loan "together with 
inserted by the compiler and is not part of the law. interest" and loan "principal and interest"; deleted 

For designation of the commission on higher education the former provision in Subsection D which provided 
as the higher education department, see 9-25-4.1 NMSA that the contract shall provide that immediately upon 
1978. completion or termination of the student's education, 

The 2005 amendment, effective June 17, 2005, all interest then accrued shall be:capitalized; changed 
added Subsections C(1) through (3) to provide that "principal plus accrued interest" to "loan"; and provided 
loans shall not accrue interest until the recipient has in Subsection H that if the commission does not find ac- 
terminated the recipient’s teacher preparation program ceptable circumstances for a student's failure to serve, 
prior to completion, the recipient has failed to fulfill the the commission shall require repayment of the loan 
recipient's obligation to practice as a licensed teacher plus the amount of any interest. 


in New Mexico or the commission cancels a contract 


21-22E-7. Contracts; legal assistance; enforcement. | 


The general form of the contract shall be prepared and approved by the attorney general and 
signed by the loan recipient and a designee of the commission [department] on behalf of the state. 
The commission [department] is vested with full and complete authority and power to sue in its 
own name for any balance due the state from a loan recipient on a contract. 


History: Laws 2001, ch, 288, § 7. Effective dates. — Laws 2001, ch. 288, § 11 made the 
Bracketed material. — The bracketed material was Teacher:Loan for Service Act effective July 1, 2001. 
inserted by the compiler and is not part of the law. ' . 
For designation of the commission on higher education as 
the higher education department, see 9-25-4.1 NMSA 1978. 
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21-22E-8. Fund created; method of payment. ph ti Tal 


The "teacher loan for service fund" is created in the state treasury. Money appropriated for 
loans pursuant to the Teacher Loan for Service Act; earnings from investment of the fund; 
gifts, grants and donations to the fund; and all payments of principal and interest on loans 
made pursuant to that act shall'be deposited in the fund. Money in the fund shall not revert 
at the end of a fiscal year. The fund shall be administered by the commission [department]. All 
payments of money for loans shall be made on warrants drawn by the secretary of finance and 
administration pursuant to vouchers signed by the commission's [department's] designated 
representative. 


History: Laws 2001, ch. 288, § 8. For designation of the commission on higher education as 


Bracketed material. — The bracketed material was the higher education department, see 9-25-4,1 NMSA 1978. 
inserted by the compiler and is not part of the law. ' Effective dates, — Laws 2001, ch. 288, § 11 made the 


Teacher Loan for Service Act effective July 1, 2001. 


21-22E-9. Cancellation. 


The commission [department] may cancel a contract between it and a loan recipient for any rea- 
sonable cause deemed sufficient by the commission [department]. 


History: Laws 2001, ch. 288, § 9. 9 Effective dates, — Laws 2001; ch. 288, § 11 made the 
Bracketed material. — The bracketed material was Teacher Loan for Service Act effective July 1, 2001. 
inserted by the compiler and is not part of the law. 
For designation of the commission on higher education 
.as the higher education department, see 9-25-4.1 NMSA 
1978. 


21-22E-10. Reports. 


The commission [department] shall report annually by January 1 to the governor and the legis- 
lature on its activities pursuant to the Teacher Loan for Service Act, including the loans granted, 
the names and addresses of loan recipients, the teacher preparation programs loan recipients are 
attending and the names and locations of practice of loan recipients who have completed their 
teacher preparation education and are teaching. 


History: Laws 2001, ch. 288, § 10. Effective dates. — Laws 2001, ch, 288, § 11 made the 
Bracketed material. — The bracketed material was Teacher Loan for Service Act effective July 1, 2001. 
inserted by the compiler and is not part of the law. 
For designation of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 


1978, 
ARTICLE 22F 

Public Service Law Loan Repayment Act 
Sec. _ See. 
21-22F-1. Short title. ‘21-22F-7. Contracts; enforcement. 
21-22F-2. Purpose. . 21-22F-8. Publiciservice»law advisory committee; cre- 
21-22F-3, Definitions. ) ated; duties. 
21-22F-4. Commission [department]; powers and duties. 21-22F-9. Fund created; method of payment. 
21-22F-5. Loan repayment program; participant eligibil- 21-22F-10. Cancellation. ~ 


ity; award criteria. 21-22F-11. Reports. 
21-22F-6. Loan repayment contract terms; payment. 
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21-22F-1. Short title. 


Chapter 21; Article 22F NMSA 1978 may be cited as the "Public Service Law Loan Repayment 
Acth. 


History: Laws 2005, ch. 88, § 1; 2008, ch. 61, § 1. The 2008 amendment, effective May 14, 2008, added 
the statutory reference to the act. 


21-22F-2. Purpose. 


The purpose of the Public Service Law Loan Repayment Act is to improve access to the jus- 
tice system in New Mexico by increasing the number of attorneys in public service employment 
through a legal education loan repayment program. 


History: Laws 2005, ch. 88, § 2. IV, § 23, was effective June 17, 2005, 90 days after ad- 
Effective dates. — Laws 2005, ch. 83 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


21-22F-3. Definitions. 


As used in the Public Service Law Loan Repayment Act: 

A. "committee" means the public service law advisory committee; 

B. ‘"department" means the higher education department; 

C. "legal education" means education at an accredited law school and any bar review prepara- 
tion courses for the state bar examination; 

D. "loan" means money allocated to defray the costs incidental to a legal education under a 
contract between the federal government or a commercial lender and a law school student, requir- 
ing either repayment of principal and interest or repayment in services; 

E. "participating attorney" means an attorney who receives a loan repayment award from the 
department pursuant to the provisions of the Public Service Law Loan Repayment Act; and 

F. “public service employment" means employment with: 

(1) an organization that is exempt from taxation pursuant to Section 501(c)(3) of Title 26 
of the United States Code and that provides for the care and maintenance of indigent persons in 
New Mexico through civil legal services; 

(2) the public defender department; or 

(3) a New Mexico district attorney's office. 


History: Laws 2005, ch. 83, § 3; 2008, ch. 61, § 2. The 2008 amendment, effective May 14, 2008, deleted 
Cross references. — For Section 501(c)(3) of the In- the definition of commission and added Subsection B. 
ternal Revenue Code of 1986, see 26 U.S.C.S. § 501(c)(3). 


21-22F-4. Commission [department]; powers and duties. 


A. The commission [department] may: 

(1) grant an award to repay loans obtained for legal education expenses of a participating 
attorney as consideration and inducement to the attorney to engage in public service employment; 
and 

(2) delegate to other agencies or contract for the performance of services required by the 
provisions of the Public Service.Law Loan Repayment Act. 

B. The commission [department] shall make a full and careful investigation of the ability, char- 
acter and qualifications of each applicant and determine fitness to become a participating attorney 
in the public service law loan repayment program. 


History: Laws 2005, ch. 83, § 4. For designation of the commission on higher education 
Bracketed material. — The bracketed material was as the higher education department, see 9-25-4.1 NMSA 
inserted by the compiler and is not part of the law. 1978. 
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Effective dates. — Laws 2005, ch. 83 contained no ef- IV, § 23, was effective June 17, 2005, 90 days after ad- 
fective date provision; but, pursuant to N.M. Const., art. journment of the legislature. 


21-22F-5. Loan repayment program; participant oe ee award 
criteria. 


A. An applicant shall be licensed to practice in New Mexico as an attorney and shall declare an 
intent to practice as an attorney in public service employment. 

B. Prior to submitting an application to the public service law loan repayment program, an 
applicant shall apply to all available legal education loan repayment programs offered by the ap- 
plicant's law school for which the applicant qualifies. 

C. Prior to receiving a loan repayment award, the applicant shall file with the department: 

(1). a declaration of intent to practice as an attorney in public service employment; 

(2) proof of prior application to all legal education loan repayment programs offered by the 
applicant's law school for which the applicant qualifies; and 

(3) documentation that includes the applicant's total legal education debt, salary, any 
amounts received by the applicant from other law loan repayment programs and other sources of 
income deemed by the department as appropriate for consideration; provided that the applicant 
shall not be required to disclose amounts of income from military service. 

D. Award criteria shall provide that: 

(1) preference in making awards shall be to applicants who: 

(a) have graduated from the university of New Mexico law school; 

(b) have the greatest financial need based on legal education indebtedness and 
salary; 

(c) work in public service employment that has the lowest salaries; and 

(d) work in public service employment in underserved areas of New Mexico that are 
in greatest need of attorneys practicing in public service employment; 

(2) an applicant's employment as an attorney in public service employment prior to par- 
ticipation in the public service law loan repayment program shall not count as time spent toward 
the minimum three-year period of service requirement pursuant to the contract between the par- 
ticipating attorney and the department acting on behalf of the state; 

(8) award amounts are dependent upon the applicant's total legal education debt, salary 
and sources of income other than income from military service deemed by the department as ap- 
propriate for consideration; 

(4) award amounts may be modified based upon available funding or other special circum- 
stances; 

(5) an award shall not exceed the total legal education debt of any participant; 

(6) award amounts shall be reduced by the sum of the total award amounts received by the 
participant from other legal education loan repayment programs; and 

(7) an award determination may be appealed to the secretary of higher education. 

E. The following legal education debts are not eligible for repayment pursuant to the Public 
Service Law Loan Repayment Act: 

(1) amounts incurred as a result of participation in state or law school, loan-for-service 
programs or other state or law school programs whose purposes state that s service be provided in 
exchange for financial assistance; 

(2) scholarships that have a service component or obligation; 

(3) personal loans from relatives or friends; and 

(4) loans that exceed individual standard school expense levels. 


History: Laws: 2005, ch. 88, § 5; 2008, ch. 61, § 3; ‘C and redésignated former Subsections D ihroaet Fas 


2013, ch. 147, § 1; 2018, ch. 82, § 1. Subsections C through E, respectively... 

The 2018 amendment, effective July 1 2018, deleted The 2013 amendment, effective June 14, 2013, Painea 
the provision that attorneys who intend to practice in a the cap for public service loan repayments; and in Subsec- 
public service employment position who earn more than ' tion C, after "employment position that earns more than", 
$55,000 are not eligible to participate in the public service deleted "forty-five thousand dollars,($45,000)" and added 
law loan repayment program; deleted former Subsection "fifty-five thousand dollars ($55,000)". 
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The 2008 amendment, effective May 14, 2008, in provided ‘that award ‘criteria shall not include income 
Paragraph (3) of Subsection D, provided that the appli- from military service; and added Paragraph (7) of Subsec- 
cant shall not be required to disclose amounts of income tion E, 


from military service; in Paragraph (3) of Subsection E, 


21-22F-6. Loan repayment contract terms; payment. 


A. ‘The loan repayment award shall be evidenced by a contract between the participating ‘at- 
torney and the commission [department] acting on behalf of the state. The contract shall state the 
amount of the award and the obligations of the participating attorney under the public service law 
loan repayment program, including a minimum three-year period of service, quarterly reporting 
requirements and other policies established by the commission [department]. 

B. <A participating attorney shall serve a complete year in order to receive credit for that year. 
The minimum credit for a year shall be established by the commission [department]. The maxi- 
mum credit for a year shall not exceed seven thousand two hundred dollars ($7,200). | 

C. Ifa participating attorney does not comply with the terms of the contract, the commission 
[department] shall require immediate repayment of the award plus eighteen percent interest and 
may assess a penalty of up to three times the amount of award disbursed, unless the commission 
[department] finds acceptable extenuating circumstances for why the participating attorney can- 
not serve or comply with the terms of the contract. If the commission [department] does not find 
acceptable extenuating circumstances for the participating attorney's failure to comply with the 
contract, the commission [department] shall require immediate repayment of the award plus the 
amount of the penalty. 

D. The commission [department], in consultation with the committee, shall adopt rules to im- 
plement the provisions of this section. The rules may provide for the disbursement of loan repay- 
ment awards in annual or other periodic installments. 


History: Laws 2005, ch. 83, § 6: Effective dates. — Laws 2005, ch. 88 contained no ef- 
Bracketed material. — The bracketed material was . fective date provision, but, pursuant to N.M. Const., art. 

inserted by the compiler and is not part of the law. IV, § 28, was effective June 17, 2005, 90 days after ad- 
For designation of the commission on higher education as journment of the legislature, 


the higher education department, see 9-25-4,1 NMSA 1978. 


21-22F-7. Contracts; enforcement. 


The general form of the contract required shall be prepared and approved by the attorney gen- 
eral and the department of finance and administration and signed by the participating attorney 
and by the executive director of the commission [department] or the executive director's desig- 
nated representative on behalf of the state. The commission [department] is vested with full and 
complete authority and power to sue in its own name for any balance due the state from any at- 
torney on any such contract... 


History: Laws 2005, ch. 88, § 7. Effective dates. — Laws 2005, ch. 83 contained no ef- 


Bracketed material. — The bracketed material was fective date provision, but, pursuant to N.M. Const., art. 
inserted by the compiler and is not part of the law.'.' IV, § 23, was effective June 17, 2005, 90: wn after ad- 
For designation of the commission on higher education as... journment of the legislature. 


the higher education department, see 9-25-4.1 NMSA 1978, 


5 


21-22F-8. Public service law advisory committee; erated: duties. 


A. The "public service lav advisory committee" is created to aduiee the commission [depart- 
ment] on matters relating, tojthe administration of the Public Service Law Loan RopayEa emt Act. 
B. The committee is composed of: 
(1) the déan of the university of New Mexico law school or the dean's designee; 
(2) . the executive director of New Mexico legal aid.or the director's designee who shall be an 
attorney employed with an organization that is exempt from taxation pursuant to Section 501(c) 
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21-22F-9 PUBLIC SERVICE LAW LOAN REPAYMENT ACT 21-22F-11 


(3) of Title 26 of the United States Code and that provides civil legal services 3 to indigent persons 
in New Mexico; 

(3) the chief public defender or the chief's designee; 

(4) adistrict attorney appointed by the New Mexico district attorneys association; and 

(5) a financial aid or career services officer of the university of New Mexico law school 
designated by the dean. 

C. The committee shall: 

(1) make recommendations to the commission [department] on applicants for the public 
service law loan repayment program; 

(2) advise the commission [department] on the adoption of rules to implement the provi- 
sions of the Public Service Law Loan Repayment Act; and 

(3) give advice or other assistance to the commission [department] as requested. 


History: Laws 2005, ch. 83, § 8. Effective dates. — Laws 2005, ch, 83 contained no ef: 
Bracketed material. — The bracketed material was fective date provision, but, pursuant to N.M. Const., art. 

inserted by the compiler and is not part of the law. IV, § 28, was effective June 17, 2005,.90 days after ad- 
For designation of the commission on higher education as journment of the legislature. 


the higher education department, see 9-25-4.1 NMSA 1978. 


21-22F-9. Fund created; method of payment. 


The "public service law loan repayment fund" is created in the state treasury, All money appro- 
priated for the public service law loan repayment program shall be credited to the fund and all 
payments for repayment of awards or penalties received by the commission [department] shall be 
credited to the fund. All payments for loan repayment awards shall be by warrant of the secretary 
of finance and administration upon vouchers signed by the designated representative of the com- 
mission [department]. Any unexpended or unencumbered balance remaining in the public service 
law loan repayment fund at the end of a fiscal year shall not revert to the general fund. 


History: Laws 2005, ch. 83, § 9. Effective dates. — Laws 2005, ch, 88 contained no ef- 
Bracketed material. — The bracketed material was fective date provision, but, pursuant to N.M. Const., art. 

inserted by the compiler and is not part of the law. IV, § 23, was effective June 17, 2005, 90 days after ad- 
For designation of the commission on higher education as journment of the legislature, 


the higher education department, see 9-25-4.1 NMSA 1978. 


21-22F-10. Cancellation. 


The commission [department] may cancel any contract made between it and any participating 
attorney for any reasonable cause deemed sufficient by the commission [department]. 


History: Laws 2005, ch. 83,§ 10. © ‘ys f Effective dates. — Laws 2005, ch. 83 contained no ef- 
Bracketed material. — The bracketed material was fective date provision, but, pursuant to N.M. Const., art. 

inserted by the compiler and is not part of the law. IV, § 23, was effective June 17, 2005, 90 days after ad- 
For designation of the commission on higher education as journment of the legislature. 


the higher education department, see 9-25-4.1 NMSA 1978. 


21-22F-11. Reports. 


The commission [department] shall make an annual report to the governor and the legis- 
lature, prior to each regular session, of its activities, including the loan repayment awards 
granted, the names and addresses of participating attorneys and their employers who are in 
public service employment pursuant to the Public Service Law Loan Repayment Act and the 
names of participating attorneys who are not employed in public service employment, the 
reason they are not employed in public service employment and the amounts owed and paid 
on loans and loan repayment awards. 


History: Laws 2005, ch. 83, § 11. Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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21-22G-1 


For designation of the commission on higher education as 
the higher education department, see 9-25-4.1 NMSA 1978. 
Effective dates. — Laws 2005, ch. 83 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21-22H-1 


IV, § 23, was effective June 17, 2005, 90 days after ad- 
journment of the legislature. 


ARTICLE 22G 


Conditional Tuition Waiver for Primary 
Care Medical Students 


(Repealed by Laws 2009, ch. 225, § 6.) 


21-22G-1. Repealed. 


Repeals. — Laws 2009, ch. 225, § 6 repealed 21-22G-1 
MSA 1978, as enacted by Laws 2009, ch. 225, § 1, relating 
to the short title, effective January 1, 2020. For provisions 


21-22G-2. Repealed. 


Repeals. — Laws 2009, ch. 225, § 6 repealed 21-22G-2 
NMSA 1978, as enacted by Laws 2009, ch. 225, § 2, relat- 
ing to definitions, effective January 1, 2020. For provisions 


21-22G-3. Repealed. 


Repeals, —, Laws 2009, ch. 225, § 6 repealed 21-22G-3 
NMSA 1978, as enacted by Laws 2009, ch. 225, § 3, relat- 
ing to primary care physician conditional tuition waiver 
program created, administration, rulemaking, selection 


21-22G-4. Repealed. 


Repeals. — Laws 2009, ch. 225, § 6 repealed 21-22G-4 
NMSA 1978, as enacted by Laws 2009, ch. 225, § 4, re- 
lating to creation of primary care physician conditional 


of the former section, see the 2019 NMSA 1978 on NMOne- 
Source.com. 


of former section, see the 2019 NMSA 1978 on NMOneS- 
ource.com. 


process, repayment, effective January 1, 2020. For pro- 
visions of former section, see the 2019 NMSA 1978 on 
NMOneSource.com. 


tuition waiver fund, effective January 1, 2020. For pro- 
visions of former section, see the 2019 NMSA 1978 on 
NMOneSource.com. 


ARTICLE 22H 


Teacher Loan Repayment 


Sec. 

21-22H-1, Short title. 

21-22H-2. Purpose. 

21-22H-3. Definitions. 

21-22H-4. Department powers and duties; teacher eligi- 
bility; qualifications. 

21-22H-5, Loan repayment award criteria; contract terms; 

payment. 


21-22H-1. Short title. 


Sec. 

21-22H-6. Contracts; enforcement. 

21-22H-7. Teacher loan repayment fund created; method 
of payment. 

21-22H-8. Cancellation. 

21-22H-9, Reports. 


Chapter 21, Article 22H NMSA 1978 may be cited as the "Teacher Loan Repayment Act". 


History: Laws 20138, ch. 177, § 1; 2019, ch. 193, § 1. 


The 2019 amendment, effective June 14, 2019, changed 
"This act" to "Chapter 21, Article 22H NMSA 1978". 
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21-22H-2 - TEACHER LOAN REPAYMENT 21-22H-4 


21-22H-2. Purpose. 


The purpose of the Teacher Loan Repayment Act is to increase the number of teachers in des- 
ignated high-risk teacher positions in public schools through an educational loan repayment pro- 
gram. The act provides for repayment.of the principal and reasonable interest accrued on loans 
obtained from the federal government for teacher education purposes. 


History: Laws 2013, ch. 177, § 2. . IV,‘$ 23, was effective June 14, 2013, 90 days after the 
_ Effective dates. — Laws 2013, ch. 177 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


21-22H-3. Definitions. 


As used in the Teacher Loan Repayment Act: ; 
A. "department" means the’higher education department; 
B. "designated high-need teacher positions" means teacher positions in specific Suni ExHibdla 
that are: 
(1) ‘for teachers who are endorsed and sues bilingual education; 
(2) for teachers who are endorsed and teach early childhood education or ported educa- 
tion; 
(3) ‘forteachers wid are envdpraba and teach science, iodieraiede engineering, mathematics 
or career technical education courses; or 
(4) for teachers who are minorities; and 
(5) in a public school that is low-performing or serves a high percentage of economically 
disadvantaged students; and 
C. "loan" means a grant of money to defray the costs incidental to a teacher education, under 
a contract between the federal = tei aa and a teacher, poeere repayment of sig ec and 
interest. 


History: Laws 20138, ch. 177, § 3; 2019, ch. 198, § 2. amendments; in Subsection B; after "designated", deleted 


The 2019 amendment, effective June 14, 2019, defined “high-ri isk" and added "high-need", after "that", added 
"designated high-need teacher" as used in the Teacher _ "are", deleted former Paragraphs B(1) and B(2) and added 


Loan Repayment Act, and made conforming and technical ~ new Paragraphs B(1) through B65). 


21-22H- 4. Department powers and duties; teacher eligibility; 
qualifications. 


A. The department may grant a et repayment inthe to repay loans obtained for the teacher 
educational expenses of a teacher upon such terms and conditions as may be imposed by rules of 
the department. 

B. Applicants shall be licensed Ne ew Mexico teachers who are cuniel fide citizens and residents 
of the United States and of New. Mexico and have taught at least three years'in'New Mexico. High 
priority shall be given to hadi who are teaching in designated iehatser teacher positions in 
the state. 

C. The department and the inublib education department shall jointly make a‘full and care- 
ful investigation of the ability:and qualifications of each applicant and ne Mogens the fitness of a 
teacher to participate in the teacher loan repayment program: 


History: Laws 2013; ch. 177, § 4; 2019, ch. 193, § 3. . «taught at least three years in New Mexico: High prior- 
The 2019 amendment, effective June 14, 2019, re-..._ ity shall be given to", after "applicants", deleted "shall 
vised the qualifications for receiving a loan repayment declare their intent to practice as teachers" and added 
award to repay loans obtained for the teacher educa- ‘“"who are teaching", and after peeenonees deleted 


tional expenses of a teacher; in Subsection B, after the ena risk" and added "high-need". 
second occurrence of "New Mexico", added "and have ; 
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21-22H-5 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-22H-5 


21-22H-5. Loan repayment award criteria; contract terms; payment. 


A. Loan repayment award criteria shall provide that: 

(1) for high-priority applicants, award amounts shall be:dependent upon:a specific public 
school's need for the designated high-need teacher position, as determined by the public educa- 
tion department, the teacher's total teacher education indebtedness and available balances in the 
teacher loan repayment fund; 

(2) award amounts for other teachers shall be based on the need for a teacher position 
that can be filled by the applicant, as determined by the public education department, the teach- 
er's total teacher education indebtedness and available balances in the teacher loan repayment 
fund; 

(8) preference in making awards shall be to teachers who have graduated from a New 
Mexico public post-secondary educational institution; Bor ' 

(4) award amounts shall not exceed six thousand dollars ($6,000) per year and may be 
modified based upon funding availability or other special circumstances; and 

(5) the total amount of awards made to any one teacher shall not exceed the total teacher 
education indebtedness remaining for that teacher. 

B. The following teacher education debts are not eligible for repayment purskant to the Teacher 
Loan Repayment Act: 

(1) amounts incurred as a result of particrcarae in state loan-for-service programs or 
other state programs whose purpose states that service be provided,in excliapgp for financial 
assistance; 

(2) scholarships that have a service component or obligation; 

(3) loans from a commercial lender; 

(4) personal loans from friends or relatives; and 

(5) loans that exceed individual standard school expense levels. 

C. Every loan repayment award shall be evidenced by a contract between the teacher and 
the department acting on behalf of the state. The contract shall provide for the payment by the 
state of a stated sum each year to the teacher's federal government lender not to exceed six 
thousand dollars ($6,000) per year and shall state the obligations of the teacher under the pro- 
gram, including a minimum two-school-year period of service, quarterly reporting requirements 
and other obligations established by the department. Execution of contracts shall occur prior to 
the start of a school year and the two-school-year period of service starts at the execution of the 
contract. 

D. The department shall make annual payments pursuant to contracts only after satisfactory 
completion of a full year of teaching as certified by the public education. department. The contract 
of any teacher who does not complete a full year of teaching shall be voided, and the teacher shall 
forfeit any right to that year's payment pursuant to the contract. 

E,. Each contract shall be for an initial two-year period and may be extended for three addi- 
tional two-year contracts. The department shall not enter into any contracts with a single teathar. 
for more than eight years of repayment. 

F,. Loan repayment awards shall be in the form of payments from the teacher loan repay- 
ment fund directly to the federal government lender of a teacher who has received the award. 
and shall be considered a payment on behalf of the teacher pursuant to the contract between 
the department and the teacher. A loan repayment award shall not obligate the state or the 
department to the teacher's federal government lender for any other payment and shall not 
be considered to create any privity of contract between the state or the department and the 
lender. 

G. The department, after consulting with the public education department, shall adopt rules to 
implement the provisions of the Teacher Loan Repayment Act. The rules shall provide: 

(1) a procedure for determining the amount of a loan that will be repaid for each year of 
service; and 

(2) for the disbursement of loan fopayment awards to a teacher's federal government 
lender in annual installments after completion of each qualifying full year of teaching. 
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21-22H-6 


History: Laws 20138, ch. 177, § 5; 2019, ch. 193, § 4, 

The 2019 amendment, effective June 14, 2019, re- 
vised the loan repayment award criteria, placed a maxi- 
mum limit on the amount of a loan repayment award, 
and revised provisions related to contracts between a 
teacher and the higher education department; in Sub- 
section A, in Paragraph A(1), added "for high-priority 
applicants", and after "designated", deleted "high-risk" 
and added “high-need", added new Paragraph A(2) and 
redesignated former Paragraph A(2) as Paragraph A(3), 
deleted former Paragraph A(3), in Paragraph A(4), after 
"amounts", added "shall not exceed six thousand dol- 
lars ($6,000) per year and", and in Paragraph A(5), af- 
ter indebtedness", deleted "of' and added "remaining"; 
in Subsection C, after "stated sum", added "each year", 


21-22H-6. Contracts; enforcement.: 


TEACHER LOAN REPAYMENT 


21-22H-9 


after "federal government lender", added "not to exceed 
six thousand dollars ($6,000)", after "period of service", 
deleted "in a designated high-risk teacher position", and 
after "established by the department.", added "Execution 
of contracts shall occur prior to the start of a school year 
and the two-school-year period of service starts at the 
execution of the contract."; deleted former Subsections D 
and E and added new Subsections D and E; in Subsec- 
tion G, after "rules", added "shall provide", in Paragraph 
G(1), deleted "shall provide", after "year of service", de- 
leted "in a designated high-risk teacher position", and in 
Paragraph G(2), deleted "may provide", after "annual", 
deleted "or other periodic", and after "installments", 
added "after completion of each qualifying full year of 
teaching". 


The general form of a contract required pursuant to the Teacher Loan Repayment Act shall be 
prepared and approved by the attorney general, and each contract shall be signed by the teacher 
and the designated representative of the department on behalf of the state. The department is 
vested with full and complete authority and power to sue in its own name for any balance due.the 
state from a teacher under any such contract. 


History: Laws 2013, ch. 177, § 6. 
Effective dates. — Laws 2013, ch. 177 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 28, was effective June 14, 2013, 90 days after the 
adjournment of the legislature. 


21-22H-7. Teacher loan repayment fund created; method of 
payment. 


The "teacher loan repayment fund" is created in the state treasury. All money appropriated for 
the teacher loan repayment program shall be credited to the fund, and any repayment of awards 
and interest received by the department shall be credited to the fund. Income from the fund shall 
be credited to the fund, and balances in the fund shall not revert to any other fund. Money in the 
fund is subject to appropriation by the legislature to the department for making loan repayment 
awards pursuant to the Teacher Loan Repayment Act. All payments for loan repayment awards 
shall be made upon vouchers signed by the designated representative of the department and upon 
a warrant issued by the secretary of finance and administration. 


History: Laws 2013, ch. 177, § 7; 2019, ch. 193, § 5. 
The 2019 amendment, effective June 14, 2019, pro- 
vided that money in the teacher loan repayment fund is 


21-22H-8. Cancellation. 


subject to appropriation by the legislature; after "Money 
in the fund", deleted "appropriated" and added "subject to 
appropriation by the legislature". 


The department may cancel any contract made between it and a teacher pursuant to the Teacher 
Loan Repayment Act for any reasonable cause deemed sufficient by the department. 


History: Laws 2013, ch. 177, § 8. 
Effective dates. — Laws 2013, ch. 177 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


21-22H-9. Reports. 


IV, § 28, was effective June 14, 2013, 90 days after the 
adjournment of the legislature. 


Prior to each regular session of the legislature, the department shall make annual reports to the 
governor and the legislature of the department's activities pertaining to the Teacher Loan Repay- 
ment Act; the loan repayment awards granted; the names and addresses of teachers who received 
loan repayment awards; the names and locations of the positions filled by those teachers; the name 
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21-22I-1 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-221-3 
of each teacher who received a loan repayment award who is not serving in a designated high-need 


teacher position, the amount owed on each teacher's loan and the amount paid on each teacher's 


loan by loan repayment awards; and the number of teachers whose contracts were voided because 


they did not complete a full year of teaching. 


History: Laws 2013, ch. 177, § 9; 2019, ch. 193, § 6. 

The 2019 amendment, effective June 14, 2019, revised 
requirements for the content of reports made by the higher 
education department to the legislature regarding the de- 
partment's activities pertaining to the Teacher Loan Re- 


added ."high-need", after "teacher position", deleted "the 
reason the teacher is not serving in a designated high-risk 
teacher position" after "repayment awards;", added, "and 
the number of teachers whose contracts were voided be- 
cause they did not complete a full year of teaching", 


payment Act; after "designated", deleted "high-risk" and 


ARTICLE 221 
Children, Youth and Families Worker Loan Repayment 


Sec. ™ “Sect 

21-22I-1. Short title: 21-221-5. Awards; criteria;contract terms.» © 
21-221-2.. Purpose. 21-221-6, Contracts; enforcement; cancellation. 
21-22I1-3. Definitions. 21-221-7. Loan repayment fund created. 

21-221-4. Powers and duties. 21-221-8. Reports. 


This act [21-22I-1 through 21-221-8 NMSA 1978] may be cited as the "Children, Youth and Fam- 
ilies Worker Loan Repayment Act". 


Effective dates. — Laws 2015, ch. 16, § 9 made Laws 
2015, ch. 16, § 1 effective July 1, 2015, 


History: Laws 2015, ch. 16, § 1. 


21-22I-2. Purpose. 


The purpose of the Children, Youth and Families Worker Loan Repayment Act is to increase 
the number of public service workers employed with the children, youth and families department 
who are direct service providers in the protective services division or juvenile justice division of 
the children, youth and families department. That act provides for repayment of the principal and 
reasonable interest accrued on higher education loans obtained from the federal government or a 
commercial lender. 


History: Laws 2015, ch. 16, § 2. Effective dates, — Laws 2016, ch. 16, § 9 made Laws 


' 2015, ch. 16, § 2 effective July 1, 2015, 


21-221-3. Definitions. 


As used in the Children, Youth and-Families Worker Loan Repayment Acts 

A. "applicant" means a person applying for an award; 

B. "award" means the grant of money to repay loans; 

C. "critical field" means social work or other academic field of study that leads to a bachelor’ 8 
or master's degree and that the children, youth and families department has determined to be 
critical to the work of the protective services division or juvenile justice division of a eet 
youth and families department; . 

D. "department" means the higher education department; 

EK. "fund" means the children, youth and families worker loan repayment fund; 

F. "loan" means a grant of money under contract between the student and the federal'govern- 
ment or'a commercial lender to defray the costs incidental to an undergraduate or master's level 
education in a critical field and that requires either repayment of principal and interest or repay- 
ment in services; 
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21-221-4 CHILDREN, YOUTH AND FAMILIES WORKER LOAN REPAYMENT 21-221-5 


G. "program" means the children, youth and families public service worker loan repayment 
program, which provides money to repay student loans in a critical field; and 

H.. "public service worker" means an employee of the children, youth and families department 
with a completed bachelor's or master's degree ‘in a critical field who works directly with children 
and families in either the protective services division or juvenile justice division of the:children, 
youth and families department. The children, youth and families department shall provide an an- 
nual list to the department of job classifications that qualify as "public service workers" for the 
purposes of the Children, Youth and Families Worker Loan Repayment Act. 


History: Laws 2015, ch. 16, § 3. ) Effective dates. — Laws 2015, ch: 16, § 9 made Laws 
2015, ch. 16, § 3 effective July 1, 2015. 


pci Powers and duties. 


A. The department may: 
_ (1) grant an award to repay loans obtained for a public service worker upon such terms 
and conditions as may be imposed by rule of the department; and 
(2) delegate to other agencies or contract for the performance of services required by the 
program. 
B. An applicant must be a public service worker before applying for the program. 


History: Laws 2015, ch. 16, § 4. Effective dates. — Laws 2015, ch. 16, § 9 made Laws 
: 2015, ch. 16, § 4 effective July 1, 2015. 


21-221-5. Awards; criteria; contract terms. 


A.» Prior to‘receiving an award, the public service worker shall file an application with the de- 
partment;that meets the criteria established by rule of the department. 

B. The following debts are not eligible for repayment pursuant to: the Children, Youth and 
Families Worker Loan Repayment Act: 

.» (1); amounts incurred as a result of participation in state Pitaicatneetrine programs or 
other state programs whose purpose states that service be provided in exchange for financial 
assistance; 

(2) scholarships that have a service component or obligation; 

'-1(3)° personal loans from friends or relatives; 

(4) loans that exceed individual standard school expense levels; and 

(5) loans that are eligible for another state or federal loan repayment program. 

C. Award criteria shall provide that: , 

... (1). the applicant has satisfactorily completed atleast one year of service with the children, 
youth and families department as a public service worker; 

(2), the percentage of repayment directly, relates to years of service completed. as a public 
service worker; 

(3). the highest priority shall be given ‘to public service workers who work in geographic 
areas or division positions where vacancies are difficult to fill as determined by the secretary of 
children, youth and families; 

(4) award amounts may be modified based on available funding or other special circum- 
stances; and 

(5) an award for each public service worker shall not exceed twenty-five thousand dollars 

($25,000) or the loan indebtedness of the worker, whichever is less. 

D. Every loan repayment award shall be evidenced by a contract between the public service 
worker and the department working on behalf of the state. The contract shall provide for the pay- 
ment by the state of a stated sum to the public service worker's federal government or commercial 
lender and shall state the or pee cos of the public service worker apes the program as estab- 
lished by the department. 
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21-221-6 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-221-8 


E. The contract between’a public service worker and the department shall provide that, if the 
public service worker does not comply with the terms of the contract, the public service worker 
shall reimburse the department for all loan payments made on the public service worker's behalf, 
plus reasonable interest at a rate to be determined by the department, unless the department 
finds acceptable extenuating cireumstances for why the public service worker cannot serve or com- 
ply with the terms of the contract. 

F. Loan repayment. awards shall be in the form of payments from the fund directly to the 
federal government or commercial lender of a public service worker who has received the award 
and shall be considered a payment on behalf of the public service worker pursuant to the contract 
between the department and the public service worker. A loan repayment award shall not obligate 
the state or the department to a public service worker's lender for any other payment and shall not 
be considered to create any privity of contract between the state or the department and the lender. 

G. The department, after consulting with the children, youth and families department, shall 
adopt rules to implement the provisions of the Children, Youth and Marnie Worker Loan Repay- 
ment Act. The rules: 

(1) shall provide a procedure for determining the amount of a (Sais that will be repaid; and 
(2) may provide for the disbursement of loan repayment awards to the lender in annual or 
other periodic installments. 


History: Laws 2015, ch. 16, §'5. Effective dates. — Laws 2015, ch. 16, § 9 made Laws 
2015, ch. 16, § 5 effective July 1, 2015, 


21-221-6. Contracts; enforcement; cancellation. 


A. The general form of a contract required pursuant. to the Children, Youth and Families 
Worker Loan Repayment Act shall be prepared and approved by the department's general counsel; 
and each contract shall be signed by the public service worker and the secretary of higher educa- 
tion or the secretary's authorized representative on behalf of the state. The department is vested 
with full and complete authority and power to sue in its own name for any balance due the state 
from a public service worker under a loan repayment contract. 

B, The department may cancel a contract made between it and a public service PEMEIT: pursu- 
ant to the Children, Youth and Families Worker Loan Repayment Act for any reasonable cause 
deemed sufficient by the department. 


History: Laws 2015, ch. 16, § 6. Effective dates. — Laws 2015, ch. 16, § 9:made Laws 
2015, ch. 16, § 6 effective July 1, 2015, F 


21-22I-7. Loan repayment fund created. 


The "children, youth and families worker loan repayment fund" is created in the state trea- 
sury. The fund consists of appropriations, repayment of awards and interest received by the 
department, income from investment of the fund, gifts, grants and donations. The fund shall 
be administered by the department, and money in the fund is appropriated to the department 
to make loan repayment awards pursuant to the Children, Youth and Families Worker Loan 
Repayment Act. Money in the fund at the end of a fiscal year shall not revert to any other fund. 
All payments for loan repayment awards shall be made on warrants of the secretary of finance 
and administration on vouchers signed by the secretary of higher education or the saa aee S 
authorized representative. 


History: Laws 2015, ch. 16, § 7. Effective dates. — Laws 2015, ch. 16, § 9 made Laws 
i 2015, ch. 16, § 7 effective July 1, 2015. |. 


21-221-8. Reports. 
The department shall make annual reports to the governor and the legislature prior to each 


regular session of its activities, the loan repayment awards granted and the title and job duties of 
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21-23-1 


POST-SECONDARY EDUCATIONAL INSTITUTION ACT 


21-23-3 


each loan recipient: The report shall also include any contract cancellations and any enforcement 


actions the department has taken. 


History: Laws 2015, ch. 16, § 8. 


Effective dates. — Laws 2015, ch: 16, § 9 made Laws 
2015, ch. 16, § 8 effective July 1, 2015, 


~ ARTICLE 23. 


Post-Secondary Educational Institution Act 


Sec. 

21-23-1. Short title. 

21-23-2. Purpose of act. 

21-23-38. Definitions. 

21-23-4,. Exceptions. 

21-23-5. Duties of the department. 

21-23-6. Registration of colleges and universities; sub- 
mission of materials. 

21-23-6.1. Licensure of career schools; licensure of cer- 
tain colleges and universities. 

21- 23- 6.2, Licensure standards; requirements; fee autho- 
rization. 

21-23-6.3. Fee authorization. 

21-23-7,. Claims; limitations; appeals, : 


21-23-1. Short title. 


‘Sec. 


21-23-7.1. Surety bond required; alievnstine surety. 

21-23-8. Fund created. 

21-23-9. Repealed. 

21-23-10. Disciplinary actions; civil penalties. 

21-23-10.1,. Enforcement. 

21-23-11. Existing post-secondary educational institutions. 

21-23-12. Cooperation. 

21-23-13. Procedure. 

21-23-14. Prohibition. 

21-23-15. Post-secondary educational institutions; termi- 
nation. 

21-23-16 Disclosure agreements. 


Chapter 21, Article 23 NMSA 1978 may be cited as the ‘Post: Secondary Bonterra} Institution 


Act". 


History: 1953 Comp., § 73-40-1, enacted by Laws 
1971, ch. 303, § 1; 1975, ch. 148, § 1; 1994, ch. 108, § 2. 

Cross references. — For Post- Secondary Educational 
Planning Act, see Chapter 21, Article 2 NMSA 1978. 


21-23-2. Purpose of act. 


The 1994 amendment, effective July 1, 1994, substi- 
tuted "Chapter 21, Article 23 NMSA 1978" for "This act", 


The purpose of the Post: Secondary dueatitinal Institution Act is to engrave the quality of pri- 
vate post-secondary education, to prevent misrepresentation, fraud and collusion in offering edu- 
cational programs to persons over the compulsory school attendance age and to protect consumers 
enrolled in private post-secondary educational institutions when those schools cease operation or 


fail to meet standards of quality established by the department. 


History: 1953 Comp., § 73-40-2, enacted by Laws 
1971, ch. 303, § 2; 1975, ch. 148, § 2; 1994, ch. 108, § 3; 
2013, ch. 59, § 1. 


The 2013 amendment, effective June 14, 2013, as- 


after "established by the", deleted "commission" and 


- added “department”, 


The 1994 amendment, effective July 1, 1994, inserted 
'private" preceding "post-secondary", deleted "and" fol- 


lowing ' 'education", and inserted the language following 
"school attendance : age”, 


signed administration of the Post-Secondary Educational 
Institution Act to the higher education department; and 


21-23-3. Definitions. 


As used in the Post-Secondary Educational Institution Act: 

A. "career school" means a private post-secondary educational institution offering a formal 
educational curriculum in New Mexico for a fee to members of the general public beyond compul- 
sory school age, terminating in a certificate, diploma, associate degree or comparable confirmation 
of completion of bi curriculum; 

B. "college" or "university" means a private post-secondary educational institution offering a 
formal educational curriculum in New Mexico for a fee to members of the general public beyond 


735 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


21-23-4 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-23-4 
compulsory school age, terminating in a baccalaureate, master's or doctoral degree or comparable 
confirmation of completion of the curriculum; ) 

C. "department" means the higher education department; 

D. "enrollment agreement" means an agreement, instrument or note executed before a person 
begins coursework that creates a binding obligation between the person and the post-secondary 
educational institution; 

E. "license" means a written acknowledgment by the department that a career school or nonre- 
gionally accredited college or university has met the requirements of the departmant for offering a 
formal educational curriculum within New Mexico; 

F. "post-secondary educational institution" includes an academic, vocational, tichnical busi- 
ness, professional or other school, college or university or other organization or person offering or 
purporting to offer courses, instruction, training or education from a physical site in New Mexico, 
through distance education, correspondence or in person; 

G. "private post-secondary educational institution" means a nonpublicly funded post- -secondary 
educational institution that offers post-secondary education for a fee to members of the general 


public; 


H. "prospective student" means a person who demonstrates interest in signing an enrollment 
agreement with a post-secondary educational institution; and 

I. "registration" means a written acknowledgment by the department that a regionally ac- 
credited college or university has filed pertinent curriculum and enrollment information, as 
required by the department, and is authorized to operate a private post-secondary educational 


institution. 


History: 1953 Comp., § 73-40-3, enacted by Laws 
1971, ch. 308, § 3; 1975, ch. 148, § 3; 1994, ch. 108, § 4; 
2005, ch. 223, § 1; 2013, ch. 59, § 2; 2020, ch. 55, § 1. 

The 2020 amendment, effective January 1, 2021, de- 
fined "enrollment agreement", "private post-secondary 
educational institution" and "prospective student" as used 
in the Post-Secondary Educational Institution Act; added 
a new Subsection D and redesignated former Subsections 
D and E as Subsections E and F, respectively; and added 
new Subsections G and H and redesignated former Sub- 
section F as Subsection I. 

The 2013 amendment, effective June 14, 2013, 
changed terms to assign administration of the Post- 
Secondary Educational Institution Act to the higher edu- 


cation department; deleted former Subsection A, which: ° 


defined "commission"; added Subsection C; in Subsec- 
tions D and F, deleted "commission" and added "depart- 
ment"; in Subsection F, after "acknowledgment by the" 


21-23-4. Exceptions. 


deleted "commission" and added "department" and after 

"as required. by the", deleted. "commission" and added 
"department, and is authorized to operate a private post- 
secondary educational institution". 

The 2005 amendment, effective June 17, 2005, Sedans 
"license" in Subsection D to.include a written acknowledg- 
ment that a non-regionally accredited college or univer- 
sity has met the requirement of the commission; defined 
"post-secondary educational institution" in Subsection E 
to mean an institution that offers courses, instruction, 
training or education, which may include distance educa- 
tion, from a physical site in New Mexico; and defined "reg- 
istration" in Subsection’ F' to mean an acknowledgment 
that a regionally accredited college or university has filed 


- the information required by the commission. 


The 1994 amendment, effective July 1, 1994, rewrote 
the section to the extent that a detailed comparison is im- 
practicable. ’ 


A. The Post-Secondary Educational Institution Act does not apply to or affect: 
(1). a post-secondary educational institution that is established by name as an adoration 
institution by the state through a charter, constitutional provision or other action and is supported 


in whole or in part by state or local taxation; 


(2) an occupational, trade or professional school operating pursuant to any New Mexico 


occupational licensing law; 


(3) acourse of instruction provided by an employer to its own employees for training pur- 


poses; 


in nature; 


(4) institutions that exclusively offer education that is solely avocational or recreational 


(5) a course of instruction or study sponsored by a recognized fraternal, trade, business or 
professional organization or labor union for the instruction of its members; 

(6) chartered, nonprofit religious institutions whose sole purpose is to train students 
in religious disciplines to prepare them to assume a vocational objective relating primarily to 


religion; 
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(7) institutions that exclusively offer instruction at any level from preschool ae the 
twelfth grade; 

(8) an institution funded in full or in part by an Indian tribe or pueblo in the state of New 
Mexico; and 

(9) an organization that provides only brief courses fot instruction designed to teach spe- 
cific skills that may be applicable in a work setting but are not sufficient in themselves to be a 
program of training in employment. 

B. An institution, school or program described in this section shall not be entitled to an exemp- 

tion unless it presents satisfactory evidence to the department that it qualifies. 


History: 1953 Comp., § 73-40-4, enacted by Laws The 1994 amendment, effective July 1, 1994, substi- 
1971, ch. 308, § 4; 1975, ch. 148, § 4; 1994, ch. 108, § 5; tuted "operating pursuant" for "accredited under" in Sub- 
2005, ch. 223, § 2; 2018, ch, 59,§ 3. section B; in Subsection F, inserted. "regionally accredited 

The 2013 aniendment, effective June 14, 2013, ex- college or university that is a" and deleted "or private, 
empts post-secondary educational. institutions estab- accredited colleges or universities" following "colleges 
lished by the state; in Paragraph (1) of Subsection A, after or universities"; in Subsection G, deleted "out-of-state" 
"post-secondary educational institution", added "that is preceding "proprietary" and substituted "21-24-2 NMSA 
established by name as an educational institution by the 1978" for "73-41-2 NMSA 1953"; deleted former Subsec- 
state through charter, constitutional provision or other ac- tions H and I, relating to accredited institutions, and re- 
tion and is"; deleted former Paragraph (6) of Subsection A, numbered the remaining subsections accordingly; substi- 
which exempted regionally accredited private colleges or. tuted "commission" for "board" in the last paragraph; and 
universities; deleted former Paragraph (7) of Subsection ’ made stylistic changes throughout the section. 

A, which exempted proprietary schools; and in Subsection : 
B, after "satisfactory evidence to the", deleted "commis- ANNOTATIONS 


sion" and added "department. Law reviews. — For note, "Human Rights Commission 


The 2005 amendment, effective June 17, 2005, added v. Board. of Regents: Should a University Be Considered 
Subsection A(11) to provide that the Post-Secondary Edu- 2 Public doo Raa Tader the Nee Meier Trine 
cation Institution Act does not apply to an organization Riglits Act"? see 12 N.M.L. Rev. 541 (1982). 
that provides only brief courses designed to teach specific 
skills. 


21-23-5. Duties of the department. 


A. The department is charged with oversight of all private post-secondary educational institu- 
tions operating within the state. 

Bw Loe department shall provide for the registration of all regionally Bocredited colleges 
and universities operating in the state pursuant to the Post- dite ag Educational Institu- 
tion Act, 

C.. The department shall provide for the licensure of all career schools and.all nonregionally 
accredited colleges and universities operating’ in the state pursuant to the Post-Secondary Educa- 
tional Institution Act. 


History: 1978 Comp., § 21-23-5, enacted by Laws added "department"; in Subsections A through C, deleted 
1994, ch. 108, § 6; 2005, ch. 223, § 3; 2013, ch. 59, § 4. "commission" and added "department". 

Repeals and reenactments. — Laws 1994, ch. 108, The 2005 amendment, effective June 17, 2005, pro- 
§ 6 repealed § 21-23-5, as amended by Laws 1975, ch. 148, vided in Subsection C that the commission shall provide 
§ 5, relating to the requirement of certification, and en- for licensure of all non-regionally accredited colleges and 
acted a new section, effective July 1, 1994. universities. 

The 20138 amendment, effective June 14, 2013, changed 
terms to assign administration of the Post-Secondary Ed- ANNOTATIONS 
ucational Institution Act to the higher education depart- Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
ment; in the title of the section, deleted "commission" and Am. Jur. 2d Colleges and Universities 8 6. 


14A C.J.S. Colleges and Universities § 3. 


21-23-6. Registration of colleges and universities; submission of 
materials. 


A. Every college or university operating in New Mexico that is regionally accredited or seeking 
regional accreditation by an accrediting agency approved by the department shall register with 
the department. . 
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21-23-6.1 


STATE AND PRIVATE EDUCATION INSTITUTIONS » 


21-23-6.2 


B. Acollege or university registering with the department pursuant to this section shall pro- 
vide curriculum and enrollment information, capa ion information and all naire saa materials 


requested by the department. 


C. Acollege or university registering with the department shall panes a procedure for the reso- 


lution of student complaints. 


D. .A college's or university's registration is valid nae the same period as its grant of regional 


agereditettim from its accrediting agency. 


History: 1978 Comp., 5 21-23-6, enacted by Laws 


1994, ch. 108, § 7; 2005, ch. 223, § 4; 2013, ch. 59, § 5, 
Repeals and reenactments. — Laws 1994, ch. 108, § 7 
repealed 21-23-6 NMSA 1978, as amended by Laws, 1975, 
ch. 148, § 6 relating to'requirements for permits or certifi- 
cates of approval for post-secondary educational institu- 
tions, and enacted a new section, effective July 1, 1994. 
The 2018 amendment, effective June 14, 2013, re- 
quired registered colleges and universities to adopt pro- 
cedures to handle student complaints; provided that a col- 
lege’s university's registration is valid for the same period 


as the term of its regional accreditation; in Subsections A 
and B, deleted "commission" and added "department"; and 
added Subsections C and D, 
The 2005 amendment, effective June 17, 2005, changed 
"accredited" to "regionally accredited" and changes ‘accred- 
itation" to "regional accreditation". 


»  . ANN OTATION s 


Am, Jur, 2d, A.L.R. and C.J,8, references, — 15A 
Am. Jur. 2d Colleges and Universities §§ 4, 6, 7, 8, 23, 42. 
14A C.J.S. Colleges and Universities ie 3, 6, 16. 


21-23-6. 1. Licensure of career schools; licensure of dertain colleges and 
universities. 


A.» A career school or nonregionally accredited callers or university onsen in New Mexico 
shall be licensed by the department. It is unlawful to operate a career school or. nonregionally ac- 
credited college or university without first obtaining a license from the department. 

B. Acollege or university operating in New Mexico that is not regionally accredited or is dif 
seeking regional accreditation by an accrediting agency approved by the department shall be li- 
censed by the department in the manner provided for career schools or other nonregionally accred- 
ited colleges or universities. It is unlawful to operate a college or university that is not accredited 
or seeking accreditation by an accrediting agency approved by the department without first ob- 
taining a license from the department. 

C. No person other than an employee of an institution licensed pursuant to this section shall, 
for a salary or fee, solicit attendance at that institution. “4 


rye 


History: 1978 Comp., § 21-23-6.1, enacted by Laws 
1994; ch, 108, §:8;'2005, ch. 223, § 5; 2018, ch. 59, § 6. 

The 2018 amendment, effective. June 14, 2013, 
changed terms to assign administration of the Post- 
Secondary Educational Institution Act to the higher edu- 
cation department; and in Subsections A and B, deleted 
"commission" and added "department", 

The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection A that.a non-regionally accredited 


college or university operating in New Mexico shall ‘be 
licensed ‘by the commission; changed ‘"accredited" to "re- 


gionally accredited" and changed "accreditation" to ,"re- 


gional accreditation" in Subsection B; and provided in 
Subsection B that a college or university that is operat- 
ing in New Mexico but that is not regionally accredited 
or seeking regional accreditation shall be ‘licensed. in the 
manner provided for non-regionally axrrodited colleges or 
universities, 


21-23-6.2. Licensure standards; requirements; fee authorization. 


A. Every career school and nonregionally accredited college and university operating in the 
state shall annually apply. to the department for licensure. The career school and nonregionally. 
accredited college or university shall apply.on forms approved by the department, shall supply all 
information requested by the department and shall pay an annual licensure fee set by the depart- 
ment. 

B. The department or its designee shall consider information submitted by the career school 
and nonregionally accredited college or university, information from independent accreditation 
bodies and information gathered during visits to the career school and nonregionally accredited 
college or university in determining eligibility for licensure. | 

C. The department shall promulgate and file, in accordance with the State Rules Act [Chap- 
ter 14, Article 4 NMSA 1978], rules that: 


738 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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(1) | require each career school and nonregionally accredited college and university to sup- 
ply annually information regarding enrollment, program completion by students, employment and 
other educational placements of students and operating revenue budgets; 

(2) provide standards and methods for the evaluation and appraisal of career schools and 
nonregionally accredited colleges and universities; 

.(8) ' provide for a tuition refund policy; 

(4) require maintenance of adequate records by each career school and nonregionally ac- 
credited college and university and provide reasonable availability of records for inspection; 

(5) regulate the use of deceptive and misleading advertising and determine what informa- 
tion shall be furnished each student prior to enrollment; 

(6) assure that any career school or nonregionally accredited college or university licensed 
pursuant to the Post-Secondary Educational Institution Act has entered into a teach-out agree- 
ment with at least one other private or public institution operating in the state unless the depart- 
ment determines that such an agreement is not feasible; 

(7) provide standards for the award of associate, baccalaureate, master's and doctoral de- 
grees; 

eS) require all degree-granting schools to seek appropriate external accreditation by an 
agency recognized by the federal department of education as a means of assuring quality instruction; 

(9) name an advisory committee of education providers and consumers, including owners 
and operators of career schools and nonregionally accredited colleges and universities; 

(10) provide for the maintenance of records for career schools and nonregionally accred- 
ited colleges and universities no longer in operation; 

(11) provide standards for the evaluation of the financial stability and ability to meet the 
commitments of career schools and nonregionally accredited colleges and universities; 

(12) require each career school and nonregionally accredited college and university to 
adopt a procedure for the resolution of student complaints; and 

(18) establish other requirements necessary to carry out the provisions of the Post- 
Secondary Educational Institution Act. - 

D, The department may solicit information pertaining to the financial history and stability of 
a career school or nonregionally accredited college or university and its owners, including infor- 
mation pertaining to actions of bankruptcy filed within the immediately preceding five years. The 
department may consider such information in determining eligibility for licensure. 


History: 1978 Comp., § 21-23-6.2, enacted by Laws 
1994, ch. 108, § 9; 2005, ch. 223, § 6; 2018, ch. 59, § 7. 

The 2018 amendment, effective June 14, 2013, 
changed ‘terms to -assign administration of the Post- 
Secondary Educational Institution Act to the higher edu- 
cation department; and in Subsections A through 'D, de- 
leted "commission" and added "department", » 

. The 2005 amendment, effective June 17, 2005, pro- 
risked in Subsection A that every non-regionally accred- 
ited college or university operating im New Mexico shall 
annually apply for a license; provided in Subsection B 
that the commission shall consider information submitted 
by the non-regionally accredited college or university and 


21-23- 6. 3. Fee authorization. 


information gathered during visits to the non-regionally 
accredited college or university in determining eligibility 
for licensure; provided in Subsections C (1), (2), (4), (6), 
(9), (10), (11) and (12) that rules promulgated by the com- 
mission shall apply to non-regionally accredited ‘college 
or university; provided in Subsection C(8) that the rules 
promulgated by the commission shall require all degree 
granting schools to seek accreditation by an agency rec- 
ognized by the federal department of education; and pro- 
vided in Subsection D that the commission shall solicit 
information about the financial history and stability of 
non-regionally accredited college or university and their 
owners, 


A. The aleparrtislent may establish initial application fees for all colleges, universities or career 
schools seeking to operate in New Mexico. The initial application fee shall be not less than two hun- 
dred dollars ($200) or more than five thousand dollars ($5,000),.In setting the fee, the department shall 
consider the projected revenue of the institution and the projected cost of performing the review. 

B. The department may establish an annual licensing fee for all career schools or nonregion- 
ally accredited colleges or universities licensed by the department. The licensing fee shall be pro- 
portionate to each school's gross annual, tuition revenue; provided the fee shall be not less than 
two hundred dollars ($200):or more than five thousand dollars ($5,000). 
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C. The department may charge a reasonable administrative fee not to exceed the actual cost of 
providing the administrative service. 

D. All fees imposed and collected by the departrhent shall be Hoptaitiodal in ithe post-secondary 
educational institution fund. 


History: 1978 Comp., § 21-23-6.3, enacted by Laws The 2005 amendment, effective June 17, 2005, pro- 


1994, ch. 108, § 10; 2005, ch. 2238, § 7; 2013, ch. 59, § 8. vided in Subsection B that the commission may estab- 

The 2018 amendment, effective June 14, 2013, lish an annual license fee for non-regionally accredited 
changed terms to assign administration of the Post- colleges and universities license by the commission and 
Secondary Educational Institution Act to the higher edu- added Subsection C to provide that the commission may 
cation department; and in Subsections A through D, de- charge a reasonable administrative fee not to exceed the 
leted "commission" and added "department". actual cost of providing administrative services. 


21-23-7. Claims; limitations; appeals. 


A. Any person having a claim against a college, university or career school registered or li- 
censed by the department or that college's, university's or career school's agents, instructors or 
other personnel shall first seek resolution of the claim with the college, university or career school; 
thereafter, a person may file a verified complaint with the department, setting forth the basis of 
the claim and the name and address of the college, university or career school complained against 
and any other persons involved or having knowledge of the claim. All claims shall be limited to.the 
amount of tuition actually paid or to any charge or fee received by the college, university or career 
school or its agents or employees. 

B. Upon the receipt of a verified complaint, the department or its authorized employee shall 
attempt to resolve the claim outlined in the complaint. The department or its authorized employee 
may convene a hearing and shall give written notice to the college, university or career school and 
to all persons involved of the hearing and its time, date and place. The notice shall state that the 
hearing is an informal one for the purpose of determining the facts surrounding the claim and, if 
the claim is correct, to effect a settlement by persuasion and conciliation. 

C. In the event that the party complained against refuses to attend the hearing ¢ or effect the 
settlement of any claim determined by the department to be correct, the department shall invoke 
its powers to take such action as shall be necessary for the indemnification of the claimant. 

D. Any person aggrieved by a department decision rendered subsequent to a claim hearing 
may appeal to the district court in the judicial district in which the hearing was conducted. The 
appeal shall be based upon the record established at the claim hearing, 


History: 1953 Comp., § 73-40-7, enacted by Laws added the subsection’ designations; in Subsection A, sub- 
1971, ch. 303, § 7; 1975, ch. 148, § 7; 1994, ch. 108, § 11; stituted "career school licensed by the commission or that 
2013, ch. 59, § 9. career school's" for. "post-secondary educational .institu- 

Cross references. — For procedures governing ad- tion holding a permit or certificate of approval its," added 
ministrative appeals to the district court, see Rule 1-074 "first seek resolution of the claim with the career school; 
NMRA. thereafter, a person may," substituted "commission" for 

For scope of review of the district court, see Zamora v. "board," substituted "career school" for "institution" and 
Village of Ruidoso Downs; 1995-NMSC-072, 120 N.M. 778, substituted "career school or" for "institution"; in Subsec- 
907 P.2d 182, tion B, substituted "commission" for "board," added "shall 

The 2013 amendment, effective June 14, 2013, attempt to resolve the claim outlined. in the complaint. 
changed terms to assign administration of the Post- The commission or its authorized employee may convene 
Secondary Educational Institution Act to the higher a hearing and," deleted "ten days" preceding "written no- 
education department; provided for resolution of claims tice," and substituted "career school" for "institution"; in 
against registered colleges and universities; in Subsec- Subsection C, substituted "commission" for "board" twice, 
tions A through D, deleted "commission" and added "de- deleted "to notify the principal on the surety bond and" 
partment"; in Subsection A; in the first sentence, after following: "powers," and deleted "on the bond" following 
"having a claim against a", added "college, university or", "action"; and added Subsection D. 
after "university or career school" added "registered or", 
after "licensed by the department or that", added "col- ANNOTATIONS 
lege's, university’s or", after "the claim with the", added Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 

college, university or", and after "and address of the", , Am: dur. 2d Balléaes and Universities § 22. 


added "college, university or", and in the second sentence, Absence from, or inability to attend, school or college 


after "fee received by the", added "college, university or"; fedtine lability f ht t ts fe 
and in Subsection B, in the second sentence, after "written tition xs Bard, phe 2 Rapa pga ane att 


notice to the", added "college, university or". 14A O.1.8. C U 
The 1994 amendment, effective July 1, 1994, substi- ‘ elegseaand Universitiie $s 48:99 


tuted "Appeals" for "Surety bonds" in the section heading; 
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21-23-7.1. Surety bond required; alternative surety. 


‘A. A college, university or career school registered or licensed by the department shall post 
with the department and maintain in effect a surety bond. The bond shall be payable to the de- 
partment and shall be sufficient in amount to indemnify any student damaged as a result of fraud 
or misrepresentation by a registered or licensed college, university or career school or as a result 
of the college, university or career school ceasing operation prior to its students having completed 
the programs for which they have contracted. 

B. The department is authorized to establish the amount of bond required on an individual ba- 
sis, taking into consideration factors such as the college's, university's or career school's size, num- 
ber of students and total income and assets of the college, university or career school in the state. In 
no case shall the bond be less than five thousand dollars ($5,000) nor shall it exceed twenty percent 
of a college's, university's or career school's gross annual tuition revenue in New Mexico. 

C. Surety bonds may be canceled only following delivery of written notice to the department no 
less than ninety days prior to the date of cancellation. In case of cancellation, the college, univer- 
sity or career school shall provide the department with a like surety or acceptable alternative in 
order to maintain licensure. 

D. Asan alternative to a surety bond, a college, university or career school may elect to and the 
department may require that a college, university or career school establish and maintain a cash 
deposit escrow account, irrevocable letter of credit or alternative payable to the department i in an 
amount set by the department and subject to rules promulgated by the department. In no case 
shall the deposit or account required exceed twenty percent of the college's, university's or career 
school's gross tuition annual revenue in New Mexico, 


History: 1978 Comp., § 21-23-7.1, enacted by Laws "as a result of the", added "college, university or"; in Sub- 
1994, ch. 108, § 12; 2013, ch. 59, § 10. section B, in the fist sentence, after "factors such as the", 

The 2013 amendment, effective June 14, 2018, added "eollege’s, university’s or" andvafter "assets of the", 
changed terms to assign administration of the Post: added:"college, university or’, and in the second sentence, 
Secondary Educational Institution Act to the higher ed- after "twenty percent of a", added "college’s or university's 
ucation department; provided for surety bonds by regis- or"; in Subsection C, in the second sentence, after "can- 
tered colleges and universities; in Subsections A through cellation, the", added "college, university or"; and in Sub- 
D,.deleted "commission" and added "department"; in Sub- section Dy, after. "surety, bond, a", added "college, univer- 
section A, at: the beginning of the first sentence, added sity or", after "require that a’, added "college, university 
"college, university or'', in the second sentence, after "mis- or", and after "and subject. to"; deleted :'regulations" and 
representation by a", added "registered or", after "regis- added "rules", and in the second sentence, after "twenty 


tered or licensed", added. "college, university or", and after percent of the", added "college’s, university’s or", 


21- 23-8. Fund created. 


There is created in the state treasury the "post-secondary educational institution fund". Money 
appropriated to this fund or accruing to it through gifts, grants or bequests shall not be trans- 
ferred to another fund or encumbered or disbursed in any manner except for the administration of 
the Post-Secondary Educational Institution Act or the Out-of-State Proprietary School Act [Chap- 
ter 21, Article 24 NMSA 1978]. The fund shall not revert at the end of the fiscal year. Disburse- 
ments from the fund shall be made only upon warrant drawn by the secretary of finance and 
administration pursuant to vouchers signed by the secretary of ener education or the secretary's 
authorized representative. 


History: 1953 Comp., § 73-40-8, enacted by Laws education department; and in the fourth sentence, after 


1975, ch. 148, § 8; 1977, ch. 247, § 193; 1989, ch. 324, "vouchers signed by the", deleted "executive director" and 
§ 17; 2018, ch. 59, § 11. added "secretary", after "secretary of" deleted "the com- 

Repeals and reenactments. — Laws 1975, ch. 148, mission on", and after "higher education", added "or the 
§ 8, repealed former 73-40-8, 1953 Comp., relating to col- secretary's authorized representative". 
in and deposit of fees, ‘and enacted a new 73-40-8, | ANNOTATIONS 

The 2013 amendment, effective June 14, 2018, ~ Am, Jur. 2d, A.L.R. and C.J.S. references. — 63A 
changed terms to assign administration of the Post- Am. Jur. 2d Public Funds 8 3. 
Secondary Educational Institution Act. to the higher 81A CJS, States’§ 135. 
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21-23-9 


21-23-9. Repealed. 


Repeals. — Laws 1994, ch. 108, § 29 repealed 21-23-9 
NMSA 1978, as enacted by Laws 1975, ch. 148, § 9, re- 
lating to transfer of funds, effective July 1, 1994. For 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21-23-10.1 


provisions of former section, see the 1993 NMSA 1978 on 


NMOneSource.com. 


21-23-10. Disciplinary actions; civil penalties. 


A. A person shall not: 


(1) operate a career school or nonregionally accredited college or university within the 
state until that school has been licensed by the department; 
(2) operate a regionally accredited college or university. within the state until that college 


or university has registered with the department; 


(3) deny enrollment to or make any distinction or classification of students in the program 
or practices of any post-secondary educational institution.under the jurisdiction of the department 
on account of race, color, culture, ancestry, national origin, sex, age, religion or disability; or 

(4) solicit, directly or through an agent or employee, the enrollment of any person in a post- 
secondary educational institution within the state by the use of fraud, misrepresentation or collusion. 

B. Whoever violates any provision of this section may be assessed a civil penalty not to exceed 
five hundred dollars ($500) per day per violation. Civil penalties shall be credited to the current 
school fund as provided in Article 12, Section 4 of the constitution of New Mexico. 

C. After an investigation, the department may take any one or a combination of the following 
disciplinary actions against a post-secondary educational institution registered or licensed in ac- 
cordance with the Post-Secondary Educational Institution Act: 


(1) revoke a license; 


(2) revoke the registration, if the institution has had its regional accreditation revoked by 


its accrediting agency; 


(3) assess a civil penalty as provided in Subsection B of this section: or 


(4) impose probation requirements. 


History: 1953 Comp., § 73-40-9, enacted by Laws 
1971, ch. 303, § 9; 1975, ch. 148, § 10; 1994, ch. 108, 
§ 13; 2005, ch. 223, § 8; 2013, ch. 59, § 12. 

Cross references. — For misrepresenting permit 
or certificate as approval or accreditation, see 21-23-14 
NMSA 1978. 

The 2013 amendment, effective June 14, 2013, 
changed terms to assign administration of the Post- 
Secondary Educational Institution Act to the higher 
education department; authorized the higher education 
department to revoke an institution’s registration if its 
regional accreditation is revoked; in Subsections A and C, 
deleted "commission" and added "department"; in Subsec- 
tion C, in the introductory sentence, after "educational in- 
stitution", added "registered or"; and added Paragraph (2) 
of Subsection C. 

The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection A(1) that a person shall not operate a 
non-regionally accredited college or university without a 
license from the commission; provided in Subsection A(2) 
that a person shall not operate a regionally accredited 


21-23-10.1. Enforcement. 


college or university without registration with the com- 
mission; provided in Subsection B that civil penalties shall 
be credited to the current school fund; and added Subsec- 
tion C to provide the disciplinary action the commission 
may take against post-secondary educational institutions. 

The 1994 amendment, effective July 1, 1994, added 
"Civil" to the section heading; rewrote the introductory 
paragraph, which read: "It is.aymisdemeanor for any per-’ 
son, firm or corporation to"; and rewrote Subsections A, B, 
and C and the final undesignated paragraph to the extent 
that a detailed comparison is impracticable. 


ANNOTATIONS 


» Law reviews. — For note, "Human Rights Commission 
v. Board of Regents: Should a University Be Considered 
a Public Accommodation Under the New Mexico Human 
Rights Act"? see 12 N.M.L. Rev. 541.(1982). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 73 Am. 
Jur, 2d Statutes § 294. 

386A C.J.S. Fines § 4, 


The department or any state or local prosecuting officer may, by request or on n thé officer's own 
motion, bring an appropriate action in any court of competent jurisdiction to enforce the provisions 


of the Post-Secondary Educational Institution Act. 


History: Laws 1994, ch. 108, § 14; 2013, ch. 59, § 18. 
The 2013 amendment, effective June 14, 2013, 
changed terms to assign administration of the 


Post-Secondary Educational Institution Act to the higher 
education department; and at the beginning of the sen- 
tence, deleted "commission" and added "department". 
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21-23-11 POST-SECONDARY EDUCATIONAL INSTITUTION ACT 21-23-13 


21-23-11. Existing post-secondary educational institutions. 


All post-secondary educational institutions existing prior to July 1, 1994 shall have ninety days 
to register or to apply for a license in accordance with the terms of the Post-Secondary Educational 
Institution Act. 


History: 1953 Comp., § 73-40-10, enacted by Laws ANNOTATIONS 

1971, ch, 308, § 10; 1975, ch. 148, § 11; 1994, ch. 108, | 

§ 15. ; , tin 8 ee Am. Jur. 2d, A.L.R. and CJS. references. — 15A 
-The 1994 amendment, effective July 1, 1994, rewrote Am, Jur, 2d Colleges and Universities § 6. 

this section to the’ extent that a detailed comparison is im- 14A C.J.S. Colleges and Universities § 3. 

practicable, 


21-23-12. Cooperation. 


The higher education department shall cooperate with federal and other state agencies in ad- 
ministering the provisions of the Post-Secondary Educational Institution Act. The secretary of state 
shall cooperate with the higher education department by identifying post-secondary educational 
institutions that apply for corporate charters. The public education department shall cooperate with 
the higher education department by providing the technical assistance necessary to develop mini- 
mum standards that post-secondary educational institutions shall meet and any other assistance 
that would be of aid in the administration of the Post-Secondary Educational Institution Act. 


History: 1953 Comp., § 73-40-11, enacted by Laws identify post-secondary educational institutions that ap- 
1975, ch. 148, § 12; 1994, ch. 108, § 16; 2018, ch. 59, ply for charters; deleted "commission" and added "higher 
§ 14; 2013, ch. 75,812. | education department" throughout the section, and in the 

2013 Multiple Amendments, — Laws 2013, ch 59, second sentence, deleted "state corporation commission" 
§ 14, effective June 14, 2013, and Laws 2018, ch. 75, § 12, and added "secretary of state". 
effective July 1, 2018, enacted different amendments to Laws 2018. ch. 59, § 14, effective June 14, 2018, changed 
this section that can be reconciled. Pursuant to 12-1-8 terms to assign administration of the Post-Secondary 
NMSA 1978, Laws 2013, ch. 75, § 12, as the last act signed Educational Institution Act to the department of higher 
by the governor, is set out above and incorporates both education; required the secretary of state to assist the de- 
amendments, The amendments enacted by Laws 2013, ch. partment identify post-secondary educational institutions 
59, § 14 and Laws 2013, ch, 75, § 12 are described below, that apply for charters; deleted "commission" and added 
To view the session laws in their entirety, see the 2013 ses- "department" throughout the section, and in the second 
sion laws on NMOneSource.com., sentence, at the beginning of the sentence, deleted "state 

The nature of the difference between the amendments corporation commission" and added "secretary of state". 
is that Laws 2013, ch. 59, § 14 replaced "commission" with The 1994 amendment, effective July 1, 1994, substi- 
"department" and Laws 2013, ch. 75, § 12 replaced "com- tuted "commission" for "board" in three locations, added 
mission" with "higher education department". "state" preceding ' ‘corporation commission," substituted 

Laws 20138, ch. 75, § 12, effective July 1, 20138, assigned "that" for "which" in three locations, added "public" pre- 
administration of the Post-Secondary Educational In- ceding "education," and substituted "shall" for "must" in 
stitution Act to the department of higher education and the last sentence. 


required the secretary of state to assist the department 


21-23-13. Procedure. | 


The department shall follow the procedures set out in the Uniform Licensing Act [61-1-1 through 
61-1-31 NMSA 1978] in administering the provisions of the Post-Secondary Educational Institu- 
tion Act. When the Uniform Licensing Act refers to the process of examination, that process means 
the process of application for the purposes of the administration of the Post-Secondary Educa- 
tional Institution Act. 


History: 1953 Comp., § 73-40-12, enacted by Laws beginning of the sentence, deleted "commission" and 
1975, ch. 148, § 13; 1994, ch. 108, § 17; 2013, ch. 59, § 15. added "department". ' 

The 2013. amendment, effective June 14, 2013, The 1994 amendment, effective July 1, 1994, substi- 
changed terms to assign administration of. the Post- tuted "commission" for "board" near the beginning of the 
Secondary Educational Institution Act to the higher section and "means" for "shall mean" near the end of the 
education department; and in the first sentence, at the section, 
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21-23-14 


21-23-14. Prohibition. 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21-23-16 


: 


The issuance of a license by the department does not constitute accreditation by it for any pur- 
pose. Any representation to the contrary is a misrepresentation for the purposes of Section 21- 23- 


10 NMSA 1978 and is prohibited. 


History: 1953 Comp., § 73-40-13, enacted by Laws 
1975, ch. 148, § 14; 1994, ch. 108, § 18; 2018, ch. 59, § 16. 

The 2013 amendment, effective June 14, 2013, 
changed terms to assign administration of the Post- 
Secondary Educational Institution Act to the higher edu- 
cation department; and in the first sentence, after "license 
by the", deleted "commission" and added "department". 


The 1994 amendment, effective July 1, 1994, rewrote 
the first sentence, which read "The issuance of a permit 
or certificate of approval by the board shall not constitute 
approval or accreditation by it for any purpose"; and sub- 
stituted "21-23-10 NMSA 1978" for "73-40-9 NMSA 1953" 
in the second sentence, 


21-23-15. Post-secondary educational institutions; termination. 


A. No post-secondary educational institution shall terminate its operation within the state until: 

(1) the institution has made reasonable efforts with another public or private post- 

secondary educational institution that provides a comparable education to facilitate and provide 
for the transfer of the students, with a minimum loss of credit; 

(2) the post-secondary educational institution has made contractual arrangements for the 
perpetual care, maintenance and accessibility of all records, transcripts, reports and evaluations of 
all students receiving credit from the institution during the period of its existence; and 

(3) the post-secondary educational institution has met all rules of the department pertain- 
ing to the termination of operations by post-secondary educational institutions. 

B. Before any post-secondary educational institution terminates its services or sells, wiifiGfers 
or disposes of substantially all of its assets, it shall submit to the department a summary of all ac- 
tions taken pursuant to the requirements.set forth in Subsection A of this section, 


History: 1978 Comp.,'§ 21-23-15, enacted by Laws 
1979, ch: 355, § 1; 1994, ch. 108, § 19; 2013, ch. 59,'§ 17. 

The 2013. amendment, effective: June 14, 2013, 
changed terms to assign administration of the Post- 
Secondary Educational Institution Act to the higher ed- 
ucation department; and in Paragraph (3) of Subsection 
A and in Subsection B, deleted*"commission' and added 
"department. 


21-23-16. Disclosure agreements, 


The 1994 amendment, effective July 1,.1994, deleted 
"of-program" from the end of the section heading; rewrote 
Subsection A and Paragraph A(1), added Paragraph A(3) 
and made a related stylistic change, and substituted 
"commission" for "board of educational finance" in Subsec- 
tion B. 


A. Every private post-secondary educational institution shall disclose to every prospective stu- 
dent prior to enrollment the total estimated cost of attendance for the prospective student's pro- 


gram, including: 


(1). tuition and fees normally assessed a student carrying the same academic workload 
as determined by the private post-secondary educational institution, including costs for rental or 
purchase of any equipment, materials or supplies required of all students in the same program; . 

(2) an allowance for books, supplies, transportation and miscellaneous personal expenses, 
including a reasonable allowance for the documented rental or purchase of a personal computer, 
for a student attending the private post-secondary educational institution on at least a half-time 


basis, as determined by the institution; 


(3) an allowance, as determined by the private post-secondary educational institution, for 
room and board costs incurred by the student that, for: 

(a) a student without dependents residing in that institution's owned or operated 
housing, shall be a standard allowance determined by the institution based on the amount nor- 
mally assessed most of its residents for room and board; and - 

(b) a student who lives in housing located on a military base or for which a basic ai: 
lowance is provided under federal law, shall be an allowance based on the expenses reasonably 
incurred by such students for board but not for room; 
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21-23-16 POST-SECONDARY EDUCATIONAL INSTITUTION ACT 21-23-16 


(4) for a less than half-time student, as determined by the private post-secondary educa- 

tional institution, tuition and fees and an allowance for only: 

(a) books, supplies and transportation, as determined by the institution; and 

(b) room and board costs, as determined in accordance with Paragraph (8) of this 
subsection; 

(5) fora New Mexico student engaged in a program by correspondence within New Mexico, 
only tuition and fees and, if required, books and supplies, travel and room and board costs incurred 
specifically in fulfilling a required period of residential training; 

(6) for an incarcerated student, only tuition and fees and, if required, books and supplies; 

(7) for a student enrolled in an academic program in a program of study abroad approved 
for credit by the student's home private post-secondary educational institution, reasonable costs 
associated with such study, as determined by the private post-secondary educational institution at 
which the student is enrolled; 

(8) for a student with a disability, an allowance, as determined by the private post- 
secondary educational institution, for those expenses related to the student's disability, including 
special services, personal assistance, transportation, equipment and supplies that are reasonably 
incurred and not provided for by other assisting agencies; 

(9) for a New Mexico student receiving all or part of the student's instruction by means of 
telecommunications technology within New Mexico, no distinction shall be made with respect to 
the mode of instruction in determining costs; and 

(10) at the option of the private post-secondary educational institution, for a student in a 
program requiring professional licensure or certification, the one-time cost of pees the first 
professional credentials, as determined by the institution. 

B. Every private post- eect y educational institution shall disclose to every proseecays stu- 
dent prior to enrollment: 

(1) the length in semesters of the prospective student's program; 

(2). the number of credit hours, or the equivalent information, required to complete the 
prospective student's program; 

(3) . ‘the private post-secondary educational institution's cancellation and:refund policy; 

(4) the completion rates for both full-time and part-time students of the prospective stu- 
dent's program; 

(5) the withdrawal ee of students pursuing the cndapedliva student's program; 

(6) the average combined loan debt for'federal loans, institutional loans and private loans 
certified by the private post-secondary educational institution, for all students who completed the 
prospective student's program during the most recently completed award year; 

(7). the placement rate for the prospective student's program, if the private oe ar a 
educational institution is required by its accrediting agency to calculate a placement rate for the 
prospective student's program or r institution, or both, using the required ashtnnloey of the ac- 
crediting agency; 

(8) whether the prospective Penentis program satisfies the applicable A rationat prereq- 
uisites for professional licensure or certification in the state; and 

(9) the average earnings at ten years after entering the private post-secondary educational 
institution of former students of the institution who received federal financial aid, if available. 

C. The disclosure information required pursuant to Subsections A and B of this section shall be 
transmitted to the department and prominently displayed: 

(1) ina letter or an email message to the prospective student that does not contain: 

(a). information about a program other than a program in which the prospective stu- 
dent has expressed interest; or 
(b) any other substantive information; and 

(2) on the publicly available website of each private post-secondary educational institu- 
tion, if any. 

D. The private post-secondary educational institution shall maintain records of the institu- 
tion's efforts to provide the information described in Subsections A and B of this section to a pro- 
spective student for at least five years after the student enrolls at the institution. 
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21-23A-1 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-23A-3 


History: Laws 2020, ch. 55, § 2. Effective dates. — Laws 2020, ch. 55, § 3 made Laws 
2020, ch. 55, § 2 effective January 1, 2021. . 
American Indian Post-Secondary Education — 
Sec. Sec. 
21-23A-1. Short title. 21-23A-5. Eonoai 
21-23A-2. Definitions. 21-23A-6. American Indian post-secondary education 
21-23A-3. Department rules; memoranda of understand- fund created; grants; applications. 
. ing. 


21-23A-4, American Indian post-secondary education di- 
vision duties. 


21-23A-1. Short title. 


Sections 2 through 7 [21-23A-1 through 21-23A-6 NMSA 1978] of this act may be cited as the 
"American Indian Post-Secondary Education Act". 


History: Laws 2009, ch. 60, § 2. IV, § 28, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 60 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. : 


21-23A-2. Definitions. 


As used in the American Indian Post-Secondary Education Act: 

A. "bureau of Indian education school" means a school located in New Mexico that i is under the 
control of the bureau of Indian education of the United States spree of the interior; 

B. "department" means the higher education department; 

C. "division" means the American Indian post-secondary education division of the epabtmant 

D.. "fund" means the American Indian post-secondary education fund; 

E. "public post-secondary educational institution" means an institution of higher education de- 
lineated in Article 12, Section 11 of the constitution of New Mexico or a community college, branch 
community college or technical and vocational institute organized pursuant to Chapter 21, Article 
13, 14 or 16 NMSA 1978; 

F. "secretary" means the secretary of higher education; 

G. "tribal college" means a'tribally, federally. or congressionally chartered post-secondary edu- 
cational institution located within New Mexico that is accredited by the north central association 
of colleges and schools; and 

H. "tribe" means an Indian nation, tribe or sci located within New Mexico. 


History: Laws 2009, ch. 60, § 8. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 60 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


21-23A-3. Department rules; memoranda of understanding. 


A. The department shall consult with tribes, bureau of Indian education schools and tribal 
colleges when adopting rules to carry out the provisions of the American Indian Post-Secondary 
Education Act. 

B. The secretary may enter into memoranda of understanding with tribal colleges, bureau of 
Indian education schools and tribes for data collection and data sharing and for other matters re- 
lated to implementation of the American Indian Post-Secondary Education Act. 


History: Laws 2009, ch. 60, § 4. ‘IV, § 23, was effective June 19, 2009, 90 days after bs 
Effective dates. — Laws 2009, ch. 60 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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21-23A-4 AMERICAN INDIAN POST-SECONDARY EDUCATION 21-23A-6 


21-23A-4. American Indian post-secondary wien division duties. 


A. The division shall; 

(1) develop and implement. policies that positively affect the post-secondary educational 
success of American Indian, students; 

(2) provide assistance to public post-secondary cee Re institutions and tribal colleges 
in the planning, development, implementation and evaluation of recruitment and retention strate- 
gies designed for American Indian college students; 

(3), seek funding to assist public educational institutions and tribal colleges as needed to 
develop support services to increase the enrollment, retention and graduation rates of American 
Indians at public post-secondary educational institutions and tribal colleges, including: 

(a) academic support and transition programs; and 
(b) institutional efforts to increase academic financial support; 

(4) develop a system for consistent data collection and sharing on.the enrollment, reten- 
tion and graduation rates of American Indian students at public post-secondary educational insti- 
tutions and tribal colleges; and 

(5) conduct outreach to tribes concerming financial aid opportunities for American Indian 
students. 

B.. The director of the division shall serve as a liaison with the Indian education advisory coun- 
cil. 


History: Laws 2009, ch. 60, § 5. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 60 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


21-23A-5. Reports. 


A. Each public post-secondary educational institution shall submit an annual American In- 
dian post-secondary education status report to the division. The department may enter into agree- 
ments with tribal colleges to provide the same annual status reports. The status reports shall be 
submitted in a form prescribed by the division and shall include the following information through 
which American Indian post-secondary educational performance is measured and aligned with the 
higher education strategic priorities: 

(1).. student._recruitment; 

(2) student retention; 

(3) student attrition; 

(4) remediation needs, by course type; 

(5) graduation rate and types and fields of degrees;. 

(6) student financial aid data, including student demographic data; and 

(7) annual goals and objectives of American Indian education alguien including 
graduate-level participation by American Indians. 

B. The division shall compile the data collected pursuant to Subsection A of this ator and 
oe an annual state American Indian post-secondary education status report. 


History: Laws 2009, ch. 60, § 6. ' IV, § 23, was effective June 19, 2009; 90 days after the 
Effective dates. — Laws 2009, ch, 60 contained no of . adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


21-23A-6. American Indian setels subdir education fund created; 
grants; applications. 


A. The "American Indian post-secondary education fund" is created as a nonreverting fund in 
the state treasury. The fund consists of appropriations, gifts, grants, donations and income from in- 
vestment of the fund. The fund shall be administered by the department, and money in:the fund is 
appropriated to the department to carry out the purposes of the American Indian Post-Secondary 


747 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


21-23B-1 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-23B-2 


Education Act. Disbursements from the fund shall be by warrant of the secretary of finance and 
administration pursuant to vouchers signed by the secretary of higher education or the secretary's 
authorized representative. 

B. Grants may be awarded for special projects related to recruitment, retention and gradua- 
tion of American Indian students, including student conferences, cultural awareness training for 
faculty and staff at public post-secondary educational institutions and tribal colleges, sees 
support and transition programs and other projects approved by the division. 

C. Applications for grants shall be in the form prescribed by the division. The division, with the 
secretary's approval, shall promulgate rules on the grant application and award process, includ- 
ing: 

(1) who may apply for grants; 

(2) information required in the application process; 

(8) how applications will be evaluated and awarded; 

(4) accounting and financial reporting requirements for grantees; 

(5) reporting requirements on the use of a grant and the outcomes of the special project 
funded by the grant; and 

(6) any other information deemed necessary by the division. 


History: Laws 2009, ch. 60, § 7. IV, § 28, was effective June 19, 2009, 90 days after: the 

Effective dates. — Laws 2009, ch. 60 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 

Interstate Distance Education 

Sec. Sec, 
21-23B-1. Short title. 21-23B-4. Program participation by post-secondary edu- 
21-23B-2. Definitions, cational institutions; qualifications, 
21-23B-3. Interstate distance education program; agree- 21- 23B- 5. Monitoring; complaint resolution; sanctions. 


ment. 21-23B-6. Rules; reporting. 


21-23B-1. Short title. 


Sections 1 through 6 [21-23B-1 through 21-23B-6 NMSA 1978] of this act may be cited as the 
"Interstate Distance Education Act". 


History: Laws 2015, ch. 23, § 1. IV, § 23, was effective June 19, 2015, 90 days after the 
Effective dates. — Laws 2015, ch. 23 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


21-23B-2. Definitions. 


As used in the Interstate Distance Education Act: 

A. "accreditation" means the status of public recognition that an accrediting agency recognized 
by the United States department of education pursuant to Title 4 of the federal Higher Education 
Act of 1965 grants to an institution or educational program that meets the department's estab- 
lished requirements; | 

B. "complaint" means a formal written assertion that a provision of an agreement pursuant to 
Subsection B of Section 3 [21-23B-3 NMSA 1978] .of the Interstate Distance Education Act is being 
or has been violated; 

C. "department" means the higher education department; 

D. . "distance education" means instruction offered online or through correspondence or inter- 
active video or other means enabling a student in one state to receive instruction from a higher 
education provider in another state; 
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E. higher education" means education or training beyond secondary education; 

F. "operate" means providing instruction, marketing, recruiting, tutoring, field experiences ad 
other services for students in support of offering distance education; 

G.. "physical presence" means the ongoing occupation of a physical location in the state for, or 
the ongoing maintenance of an administrative office to support, the provision of higher education 
instruction; 

H. "post-secondary educational institution" includes public post-secondary educational institu- 
tions and private post-secondary educational institutions; 

I, "private post-secondary educational institution" means an educational institution that: 

(1) operates in the state under the provisions of the Post- gate Educational Institu- 
tion Act [Chapter 21, Article 23 NMSA 1978]; 
. (2) has a physical presence in the state; and 
(3) is nota public post-secondary educational inecthit neta 

J. "public post-secondary educational institution" means: 

(1) a branch community college of a state jeiepoeinn institution retaicitdihalndha pursuant to 
Chapter 21, Article 13 NMSA 1978; 

(2) a community college or technical and vations institute established pursuant to 
Chapter 21, Article 16 NMSA 1978; and 

(3) eastern New Mexico university, western New Mexico university, New Mexico high- 
lands university, northern New Mexico college, the university of New Mexico, New Mexico state 
university or the New Mexico institute of mining and gece RUOEy, New Mexico Military Institute; 
and 

K. "state authorization reciprocity agreement" means an agreement, developed by the na- 
tional council for state authorization reciprocity agreements, that provides uniform standards 
and parameters for the interstate provision of post-secondary distance education courses and 
programs. 


History: Laws 2015, ch. 28, § 2. ‘Effective dates. — Laws 2015, ch. 23 contained no ef- 
Cross references. — For the federal Higher Education fective date provision, but,:pursuant to N.M. Const.; art. 
Act of 1965, see 20 U.S.C. § 1001 et seq, IV, § 23,-was effective June 19, 2015, 90 days after the 


adjournment of the legislature. _ 


21-23B-3. Interstate distance education program; agreement. 


A, The department shall establish a program for facilitating: 
(1) the receipt of distance education by students in the state; and: 
(2) the provision of distance education, by. participating post-secondary. aducabonal insti- 
tutions to students in other states, 
B. In furtherance of the provisions of Ehandioh A of this section, the seta may enter into: 
(1) an agreement for the western interstate commission for higher education to adminis- 
ter and the state to participate in a state authorization reciprocity agreement; or 
(2) areciprocal agreement with another state for the: 

(a) receipt by students in the state of distance education from the other state's insti- 
tutions that provide higher education instruction and are approved for participation in the recip- 
rocal agreement by the appropriate agency of the other state; and 

(b) provision of distance education by participating post-secondary educational insti- 
tutions to students in the other state. 

C. The department may terminate an agreement entered into pursuant to Subsection B of this 
section pursuant to the provisions of that agreement or department rule. | 


History: Laws 2015, ch. 23, § 3. IV, § 23, was effective June 19, 2015, 90 days after the 
Effective dates. — Laws 2015, ch. 23 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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21-23B-4 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-23B-6 


21-23B-4. Program participation by post-secondary educational 
‘institutions; qualifications. 


A, The department shall provide an application Patel to allow pihtidectigl dated educational insti- 
tutions to apply to participate in the interstate distance education program. 
B. The department shall establish qualifications that an applicant shall demonstrate for ac- 
ceptance as-a participating post-secondary educational institution. At a minimum, the department 
shall require an applicant to provide documentation showing: | 
(1) compliance with the interregional guidelines for the evaluation of ean: edgtatiin 
programs adopted by the council of regional accrediting commissions; 
(2) current accreditation; and 
(3) for private post-secondary educational institutions, a financial renmalaibility ebBiposita 
score of one and five-tenths or greater as nie wt by. the United States department of education 
in its most recent fiscal year report. 
C... An applicant accepted for participation in dine interstate distance education program shall 
enter into a participation agreement with the department. 


History: Laws 2015, ch. 28, § 4. IV, § 23, was effective June 19, 2015, 90 days after the 
Effective dates. — Laws 2015, ch. 23 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


21-23B-5. Monitoring; complaint resolution; sanctions. 


-A.. The department, shall regularly monitor the compliance of participating post-secondary ed- 
ucational institutions with the Interstate Distance Education Act. . 
B. Upon the receipt of a complaint about a participating post-secondary educational institu- 
tion, the department shall timely: 3 
(1) monitor the resolution process and resolution by the post-secondary educational insti- 
tution and document the resolution; or 
(2) ‘investigate the complaint, conduct or coordinate a resolution process bproprite for 
responding to the complaint and document the resolution. 
C. The department may sanction a participating post-secondary educational institution that: 
(1) fails to resolve a complaint orvcomply with the department's efforts to’ respond to a 
complaint pursuant to Subsection B of this section; or 
(2) violates a provision of the Interstate Distance Education Sete or an agreement pursu- 
ant to Section 3 [21-23B-3 NMSA 1978] of that act. 
D. Sanctions the'department may impose include: 
(1) requiring the payment of fees, fine or other monetary remedies; or 
(2) the termination or nonrenewal of the participation agreement entered into pursuant to 
Subsection C of Section 4 nda 28B-4 saline jog hte of the. appa peas Distance Education Act. 


History: Laws 2015, ch. 23, § 5. ‘TV, § 23, was effective June 19, 2015, 90 days after the 
Effective dates. — Laws 2015} ch. 28 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


He 


21-23B-6. Rules; reporting. ~ 


A.'-The department. shall pee rules for conducting the interstate distance education pro- 
gram. 

B. By July 31, 2016 and Bae abontent year, the department anal report to the legislative 
finance committee and the legislative education study committee on the interstate distance educa- 
tion program. 


History: Laws 2015, ch, 28, § 6. IV, § 23, was effective June 19, 2015, 90 days after the 
Effective dates. — Laws 2015, ch. 28 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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21-24-1 


OUT-OF-STATE PROPRIETARY SCHOOLS 


21-24-3 


| ARTICLE 24 
Out-of-State Proprietary Schools 


Sec. —_ : 

21-24-1. Short title. 

21-24-2. Definitions. 

21-24-3. Exceptions. 

21-24-4, Publicizing of instruction. 
21-24-5. Registration; surety bond. 


21- 24-1. Short title. 


6. Rules and regulations, 
21-24-7. Enforcement. 

8. Judicial review. 

9, Penalty. 


Chapter 21, anes 24 NMSA agid 8 may be cited as the "Out-of- State Propristary School Act". 


History: 1953 eatin: § 73-41-1, enacted by Laws 
1971, ch. 304, § 1; 1994, ch. 108, § 20. 


4 


21-24-2, Definitions. 


‘The 1994 amendment, effective July 1, 1994, substi: 
tuted "Chapter 21, Article 24 NMSA 1978" for "This Act" 
at the beginning of the section. 


As used in the Out-of-State onthe School Act: 
A. "course" means any course, plan or program of instruction, conducted in “person, by mail or 


by other methods; 


B. "student" means any person within this state who is above compulsory school age and eli- 


gible for one or more courses of instruction; 


C. "agent" means any person who solicits in person and for a fee the enrollment of a student in 
a course of instruction offered by a proprietary school; 
D. "proprietary school" means a nonpublic out-of-state school, aed ddeny or aint institution 


offering within New Mexico a course of instruction or training through correspondence or similar 
methods or offering within New Mexico a course of instruction or training to be conducted outside 
New Mexico, but does not include a private out-of-state post-secondary educational institution of- 


fering instruction or training within New Mexico, to any student within this state; and 
EK... "commission" [department] means. the commission on higher education [higher education 


department]. 
_ History: 1953 Comp., § 73-41-2, enacted by Laws 
1971, ch. 304, § 2; 1994, ch. 108, § 21. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


For-designation of the commission on higher education ), 


as the higher education department, see 9-25-4.1 NMSA 
1978. 


21-24. 3. Fixceptions. 


The 1994 amendment, effective July 1, 1994, substi- 
tuted the language beginning "solicits" for "represents in 
any manner a course of instruction offered by correspon- 
dence or in behalf of a proprietary school" at the end of 
Subsection C; inserted "within New; Mexico", deleted "or 
courses" following "course", and substituted the language 
beginning "similar" for "in person" in Subsection D; and 


‘added Subsection E and made a related stylistic change. 


The Out-of-State Proprietary School Act does not apply to? 
A. ‘courses recognized by the public education department for the purpose of complying with 
the Compulsory School Attendance Law {Chapter 22, Article 12 NMSA 1978]; 
B. courses offered by an employer solely for the employer's employees; 
C. courses offered by a nonprofit religious institution relating primarily to religion; and 
D. courses offered under a participation agreement pursuant to the provisions of Subsection 
C of Section 4 [21-23B-4 NMSA 1978] of the Interstate Distance Education Act [21-23B-1 through 


21-23B-6 NMSA 1978]. 


History: 1953 Comp., § 78-41-83, enacted by Laws 
1971, ch. 304, § 8; 1994, ch. 108, § 22; 2015, ch. 23, § 8. 


The 2015 amendment, effective June 19, 2015, ex- 
empted provisions of the Interstate Distance Education 
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21-24-4 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-24-5 


The 1994 amendment, effective July 1, 1994, substi- 
tuted "solely for his" for "for in service training of his" in 
Subsection B, and rewrote Subsection C. 


' ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. 
Jur. 2d Schools §§ 12, 13, 


Act from the Out-of-State Proprietary School Act; in 
Subsection A, after "by the", deleted "state board of" and 
added "public", and after "education", added "depart- 
ment"; in Subsection B, after "for", deleted "his" and added 
"the employer's"; and added Subsection D. 


21-24-4,. Publicizing of instruction. 


No agent shall: 

A. make or cause to be made any statement or representation, oral, written or visual, in con- 
nection with the offering or publicizing of a course if the agent knows or reasonably should know 
the statement or representation to be false, deceptive, substantially inaccurate or misleading; 

B. promise or guarantee employment utilizing information, training or skill purported to be 
provided or otherwise enhanced by a course, unless the promisor or guarantor offers the student or 
prospective student a bona fide contract of employment agreeing to employ the student or prospec- 
tive student for a period of not less than ninety days in a business or other enterprise regularly con- 
ducted by him in which such information, training or skill is a normal condition of employment; or 

C. do any act constituting part of the conduct or administration of a course, or the obtaining of 
students therefor, if the agent knows or reasonably should know that any phase or incident in the 
conduct or administration of the course is being carried on by the use of fraud, deception or other 
form of misrepresentation or by any agent soliciting students without a registration. 


History: 1953 Comp., § 73-41-4, enacted by Laws ANNOTATIONS 


1971, ch. 304, § 4; 1994, ch, 108, § 23. 
Cross references. — For misrepresenting permit as 
approval, see 21-24-5 NMSA 1978. 


The 1994 amendment, effective July 1, 1994, substi- - 


tuted "should know" for "should have known" near the 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 37 Am. 
Jur. 2d Fraud and Deceit § 77. 

Validity, construction, and application of statutes or or- 
dinances directed against false or fraudulent statements 
in advertisements, 89 A.L.R. 1004. 


Ss i ; 
end of Subsection A 37 O.J.S, Fraud § 2. 


21-24-5. Registration; surety bond. 


A. No agent representing a proprietary school shall sell any course or solicit students in person 
or by mail, telephone or similar means in New Mexico for a consideration unless the institution 
has registered with the commission [department]. The commission [department] shall charge an 
annual registration fee of not less than five hundred dollars ($500) for each proprietary school and 
an annual agent fee of not less than one hundred dollars ($100) for each agent operating in New 
Mexico. 

B. Registration shall be made on forms provided by the commission [department] ae accom- 
panied by the annual registration fee. 

C. The registration shall include a surety bond acceptable to the commission [department] in 
an amount not less than ten thousand dollars ($10,000) or more than twenty-five thousand dollars 
($25,000). The bond may be continuous and shall be conditioned to provide indemnification to any 
student suffering loss as a result of any fraud or misrepresentation used in procuring his enroll- 
ment and shall be supplied by the proprietary school. The surety may cancel the bond upon giving 
ninety days' notice in writing to the commission [department] and thereafter is relieved of liability 
for any breach of condition occurring after the effective date of the cancellation. 

D. Registration shall not be permitted unless the applying proprietary school agrees to adhere 
to the commission [department] rules and regulations that provide for a tuition refund policy. 

E. Upon ten days' notice, any registration may be suspended by the commission [department] 
pending a hearing by the commission [department] if the registrant solicits or enrolls students 
through fraud, deception or misrepresentation. 

F. Registration shall be valid for one year, from July 1 through June 30. An application for 
renewal shall be accompanied by the fee and shall include a aunety | bond if a continuous bond has 
not been furnished. 
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21-24-6 OUT-OF-STATE PROPRIETARY SCHOOLS 21-24-8 


G. The existence of a surety bond shall not be construed as:a limitation or impairment of any 
right of recovery otherwise available, nor shall the amount of the bond be relevant in determining 
the amount of damages or other relief to which a plaintiff may be entitled. ) 

_H.  No:recovery shall be had by a proprietary school on any contract for or in connection with 
a course unless the proprietary school had registered at the time that its agent sold or negotiated 
the contract for the particular course. 

I. » Registration shall not constitute approval of any course, agent or proprietary school conduct- 
ing or administering courses. Any representation to the contrary is a misrepresentation within the 
meaning of Section 21-24-4 NMSA 1978. 

J. All fees collected from registration or renewal of registration shall be deposited with the 
state treasurer's office to the credit of the post-secondary educational institution fund and shall 
be spent by the commission -idppartment| for the: administration of the Out-of-State Proprietary 
School Act. 


History: 1953 Comp., § 73-41-5, enacted by Laws The 1994 amendment, effective July 1, 1994, rewrote 
1971, ch. 304, § 5; 1975, ch. 107, § 1; 1994, ch. 108, § 24. this section to such an extent that a detailed comparison 
Bracketed material. — The bracketed material was would be impracticable. 
inserted by the compiler and is not part of the law. ; . 
For designation of the commission on higher education ANNOTATIONS © 
as the higher education department, see 9-25-4.1 NMSA Am, Jur. 2d, A.L.R. and Cw.S. references. — 15A 
THE. Am. Jur. 2d Colleges and Universities §§ 4, 6, 7, 8,.22, 23, 
Cross references. — For post-secondary educational 42. 


institution fund, see 21-23-8 NMSA 1978. 14A C.J.S. Colleges and Universities §§ 3, 6, 16. 


21-24-6. Rules and regulations. 


The commission [department] shall adopt rules and regulations for the administration and en- 
forcement of the Out-of-State Proprietary School Act. 


History: 1953 Comp., § 73-41-6, enacted by Laws heading, substituted "commission" for "board of educa- 
1971, ch. 304, § 6; 1975, ch. 107, § 2; 1994, ch. 108, § 25. tional finance" near the beginning of the section, and 
Bracketed material. — The bracketed material was deleted "and may establish an advisory committee of 
inserted by the compiler and is not part of the law. owners or operators of proprietary schools and other per- 
For designation of the commission on higher education as » sons with knowledge in the field of proprietary schools to 
the higher education department, see 9-25-4.1 NMSA 1978. advise it in its administration" following "Act" at the end 
The 1994 amendment, effective July 1, 1994, de- of the section. 


leted "advisory committee" from the end of the section 


21-24-7, Eafareement 


The commission [department] or any state or local prosecuting officer may, by request or on his 
own motion, bring.an appropriate action in any court of competent jurisdiction to entorte the pro- 
visions of the Out-of-State Proprietary School Act. 


‘History: 1953 Comp., § 73-41-7, enacted by Laws The 1994 amendment, effective July 1, 1994, substi- 
1971, ch. 304, § 7; 1975, ch. 107, § 3; 1994, ch. 108, § 26. tuted "commission" for "board of educational finance" near 
Bracketed material. — The bracketed material was the beginning of the section. 


inserted by the compiler and is not part of the law. ' 
For designation of the commission on higher education ANNOTATIONS 
as the higher education department, see 9-25-4.1 NMSA Am: Jur. 2d, ALL.R. and C.J.S. references. — 1 Am. 


1978. ) Jur. 2d Actions § 24. 
16 C.J.S. Constitutional Law § 149. 


21-24-8. Judicial review. 


Any final determination of the commission [department] respecting the issuance, denial or re- 
vocation of a registration may be appealed to the district court pursuant to the provisions of Sec- 
tion 39-3-1.1 NMSA 1978, 
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21-24-9 


History: 1953 Comp., § 73-41-8, enacted by Laws 
1971, ch. 304, § 8; 1975, ch. 107, § 4; 1994, ch. 108, § 27; 
1998, ch. 55, § 30; 1999, ch. 265, § 31. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

For designation of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1.1" for "Section 12-8A-1", 


21-24-9. Penalty. 


STATE AND PRIVATE EDUCATION INSTITUTIONS 


21-25-3 


The 1998 amendment, effective September 1, 1998, 
inserted "pursuant to the provisions of Section 12- 8A-1 
NMSA 1978" near the end of the section. 

The 1994 amendment, effective July 1, 1994, substi-: 
tuted "commission" for "board of educational finance" near 
the middle of the section. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 73 Am. 
Jur. 2d inuhan § 51 


Any person who violates any provision of Section 21-24-4 or 21-24-5 NMSA 1 1978 is rahi of a 
misdemeanor and shall be punished by a fine of not more than one thousand dollars ($1,000) or 
imprisonment for not more than six months or both. 


History: 1953 Comp., § 73-41-9, enacted by Laws 
1971, ch, 304, § 9; 1975, ch. 107, § 5; 1994, ch. 108, § 28. 

The 1994 amendment, effective July 1, 1994, substi- 
tuted "Section 21-24-4 or 21-24-5 NMSA 1978" for "Sec- 
tions 73-41-4 or 73-41-56 NMSA 1953 of the Out-of-State 
Proprietary School Act" near the middle of the section. 


ANNOTATIONS’ 


Am. Jur. 2d, A.L.R. and C.J.S.'references. — 73 Am. 
Jur. 2d Statutes § 294. 
386A C.J.S, Fines § 4. 


ARTICLE 25 


Nonproprietary Out-of-State Institutions | 


Sec. 

21-25-1. Board of educational finance [higher education 
department] approval. 

21-25-2. . Definitions. 

21-25-3. iat criteria. 


Sec. 

21-25-4, Exceptions. 

21-25-5. Certification to state superintendent of ee 
instruction. 


21-25-1. Board of educational finance [higher education department] 


approval. 


The board of educational finance [commission on higher education [higher education depart- 
ment]] shall be responsible for the approval of courses offered in New Mexico by ae ae har 


out-of-state institutions. 


History: 1953 Comp., § 73-41A-1, enacted by Laws 
1977, ch. 4, § 1. 

Bracketed material. — The tsudgicotel material was 
inserted by the compiler and is not part of the law. 


21-25-2. Definitions. 


For designation of the commission on higher education 
as the higher education department, see 9-25-4.1 NMSA 
1978. 


As used in this act [21-25-1 through 21-25-5 NMSA 1978]: 
A. "nonproprietary out-of-state institution" means a public, out-of-state institution, school or 
similar academy offering a course or courses of instruction to any student within this state. 


History: 1953 Comp., § 73-41A-2, enacted by Laws 
1977, ch. 4, § 2. 


21-25-3. Approval criteria. 


Compiler's notes. — This section was enacted without 
a Subsection B. 


In arriving at its decisions relative to course approval, the board of educational finance [commis- 
sion on higher education [higher education department]] shall establish criteria in consultation 
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21-25-4 a) OSTEOPATHIC INTERNS 21-26-1 


with the academic vice presidents of the institutions enumerated in Article 12, Section 11 of the 
state constitution. In establishing these criteria, the following factors shall be considered: 

A. acceptability of the course at the main campus of the nonproprietary out-of-state institu- 
tion; 

B. availability and accessibility of the course at a New Mexico institution; 

C. validity of the course content and length; 

D. availability of library and other teaching resources; and 

E. qualifications of the staff who will offer the course. 


History: 1953 Comp., § 73-41A-3, enacted by Laws ANNOTATIONS 


1977, ch. 4, § 3. £7 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
inserted by the compiler and is not part of the law. Am. Jur. 2d'Colleges and Universities § 17. 
For designation of the commission on higher education as 14A C.J.S. Colleges and Universities § 29. 


the higher education department, see 9-25-4.1 NMSA 1978. 


21-25-4, Exceptions. 


A. Provisions of this act [21-25-1 through 21-25-5 NMSA 1978] shall not apply to correspon- 
dence courses offered through the mail by nonproprietary out-of-state institutions; and 
B. Courses offered on military bases for military personnel. 


History: 1953 Comp., § 73-41A-4, enacted by Laws 
1977, ch. 4, § 4. 


21-25-5. Certification to state superintendent of public instruction. 


The board of educational finance [commission on higher education [higher education depart- 
ment]] shall certify to the state superintendent of public instruction all courses approved and not 
approved according to the provisions of this act [21-25-1 through 21-25-5 NMSA 1978], within 
thirty days after board of educational finance [commission on higher education [higher education 
department]] action is taken. Within thirty days of receipt of this certification, the state superin- 
tendent of public instruction shall provide a list to each local school superintendent of all courses 
approved and not approved to be offered in this state by nonproprietary institutions covered in 
this act. ay . 


History: 1953 Comp., § 73-41A-5, enacted by Laws ANNOTATIONS 


1977, ch. 4, § 5. 
B ‘al. — The b : Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
racketed material The bracketed material was A tosalumsBdy lo llecsauphid Iicliversities.§.& 


inserted by the compiler and is not part of the law. ’ at 
For designation of the commission on higher education as 14A C.J.S. Colleges and Universities § 3. 
the higher education department, see 9-25-4,1 NMSA 1978. 


ARTICLE 26 


Osteopathic Interns 


Sec. Sec. 
21-26-1. Short title. 21-26-3. Definitions. 
21-26-2. Legislative findings and purpose. 21-26-4. Intern program; higher education department 


contract; regulations. 


21-26-1. Short title. . 
This act [21-26-1 through 21-26-4 NMSA 1978] may be cited as the "Osteopathic Intern Act". 


History: Laws 1983, ch, 195, § 1... 
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21-26-2 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-26-4 


21-26-2. Legislative findings and inode 


A. The legislature finds that: ... 
(1) there is a need for more licensed osteopathic apr saya in New Mexico to serve the 
medical needs of the citizens of the state; 
(2) most physicians continue to practice in the ego area where they receive their 
training; and 
(8) in order to have licensed osteopathic physicians practice in, N ew v Mexico, roe needs to 
be an internship program for interns who graduate as physicians from osteopathic medical schools 
and who must complete a one-year postdoctoral training program in order to apply for licensure 
in this state. WO! 
B. The purpose of the Osteopathic Intern Act is to develop an intern training program for os- 
teopathic interns‘and to provide training funds to hospitals that offer students in New Mexicoa 
quality postdoctoral training program in family practice as part of the requirements for licensure’ 
as osteopathic physicians in New Mexico. 


History: Laws 1983, ch. 195, § 2. 


21-26-3. Definitions. 


As used in the Osteopathic Intern Act: 

A. "board" ["commission" ["department"]] means the board of educational finance [commission 
on higher education [higher education department]]; 

B. "hospital" means a fully accredited nonprofit osteopathic teaching hospital in New eae! 
that accepts newly graduated physicians for internships.in family practice; and 

C. "osteopathic intern" means a graduate of a college of osteopathic medicine approved ag the 
American Osteopathic Association and who has been accepted by a hospital for postdoctoral train- 
ing in family practice. 


History: Laws 19838, ch. 195, § 3. For designation of the commission on higher education 
Bracketed material, — The bracketed material was as the higher education department, see 9-25-4: t NMSA: 
inserted by the compiler and is not,part of the law. 1978. 


21-26-4. Intern program; higher education department contract; 
regulations. 


The higher education department shall: 

A. in cooperation with the hospitals ‘and the New Mexico medical board, develop an intern 
training program to provide postdoctoral training for osteopathic interns; © 
B. contract with hospitals to provide intern training programs; and 

C. promulgate regulations to carry out the provisions of the Osteopathic Intern Act, including 
program requirements, distribution of training funds and matching fund and financial account- 
ability requirements of hospitals receiving intern training funds; provided, however, for the pur- 
poses of this subsection, "matching: funds" may include the provision of in-kind services. Regula- 
tions of the department shall be Algo | in accordance with the State Rules Act [Chapter 14, ‘TIAL 
4 NMSA 1978]. 


it 


History: Laws 1983, ch, 195, § 4; 2021, ch. 54, § 5. and after "board", deleted "of osteopathic medical exam- 


The 2021 amendment, effective June 18, 2021, re- iners"; and in Subsection C, after "Regulations of the ", 
moved a reference to the "board of osteopathic medical changed "board" to "department". 
examiners" and replaced it with the "New Mexico medical nw el C 
board", as it relates’ to developing an intern training pro- ANNOTATIONS 
gram, and removed a reference to the board of educational Am. Jur, 2d, A.L.R. and CwJ.S. references. — 15A 
finance and replaced it with the higher education depart- ‘Am. Jur dd Colleges and Universities §§ 32 to 34;63A Am 
ment; after "Intern program", deleted "board" and added Jur, 2d Public Funds 8§ 56 to 58. ; : 
"higher education department”; after "The", changed 14A C.J.S. Colleges and Universities §§°7, 31, 33781A 
"board" to "higher education department"; in Subsection C.L.8, States §§ 205, 211 ; itat 
A, after "hospitals and the", added "New Mexico medical", a oe 

s 
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21-27-1 MAINTENANCE FOR TWO-YEAR COLLEGES 21-27-4 


ARTICLE 27 


Midinteliittive for Two-Year Colleges 


Sec. neki GU! Sec. 
7-1. Short title. 21-27-5. Distributions from the fund; approval by the 
7-2. Purpose of act. board required. 
21-27-3. Definitions, 
7-4, Two-year ‘college maintenance fund; created; 
use of the fund. 


21-27-1. Short title. 


Sections 1 through 5 [21-27-1 through 21-27-5 NMSA ii may be cited as the ah gag Col- 
lege Maintenance Act", 


History: Laws 1983, ch. 316, § 1. 


21-27-2. gfiaitio: of act. 


The purpose of the Two-Year College Maintenance Act ‘is to provide funding for the repair and 
long-term care Band preservation of the buildings, grounds and Bag Bri ay of two-year colleges and 
institutions. - 


History: Laws 1983, ch. 316, § 2. 


21-27-3. Definitions. 


As used in the Two-Year College Maintenance Act: 

A. "board" ["commission" ["department"]] means the board of educational finance [commission on 
higher education [higher education department]] created pursuant to Section 21-1-26 NMSA 1978; 

B. "fund" means the two-year college maintenance fund; and 

C. "qualifying institution" means a statutorily created branch community college, a junior col- 
lege or area vocational school .or a two-year constitutionally created postsecondary state educa- 
tional institution: 


History: Laws 1983, ch. 316, § 3.. For designation of the commission on higher education 


Bracketed material. — The bracketed material was as the higher education department, see 9-25-4.1 NMSA 
1978, 


inserted by the compiler and is not part of the law. 


21-27-4, Two-year college maintenance fund; created; use of the fund. 


A. The "two-year college maintenance fund" is created in the state treasury. The fund shall 
consist of such money as ‘the legislature may from time to time appropriate. The fund shall be 
invested by the state treasurer as other funds are invested. Balances remaining in the fund at the 
end of each fiscal year shall not revert. 

B. The fund shall be used to provide funding to qualifying institutions only for the following 
purposes: 

(1) major repair to buildings, including such items as roof repair, repair of floor coverings, 
repair of structural damage and replacement or repair of mechanical equipment; 

(2) remodeling or renovation of existing structures; 

(3) landscaping outside of buildings, including parking lots, to create more attractive, more 
efficient and safer settings; 

(4) lighting, signs and general design work calculated to make the buildings and grounds safer; 
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(5) maintenance contracts on building equipment, mechanical equipment, structural 
equipment and any other equipment necessary for the operation of the institution; 

(6) purchase, installation and maintenance of equipment calculated to provide energy or 
water conservation; 

(7) construction of storage buildings and maintenance shop buildings; and 

(8) construction of or repair to access roads to a campus if required. 


History: Laws 1983, ch. 316, § 4. 14A C.J.S. Colleges and Universities §§ 7, 10, 14;.81A 
C.J.S, Stat 205. 
ANNOTATIONS ‘au 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur. 2d Colleges and Universities §§ 32, 33; 63A Am. 
Jur, 2d Public Funds §§ 56 to 58. 


21-27-5. Distributions from the fund; approval by the board required. 


A. A qualifying institution shall make application to the board for distribution of its allocation, 
or any part thereof, only for any of the purposes enumerated in Section 4 [21-27-4 NMSA 1978] of 
the Two-Year College Maintenance Act. ns 

B. No distribution shall be made to any qualifying institution until the board [commission 
[department]].has approved the distribution of a specific amount. The board [commission [depart- 
ment]] may reduce the amount of any distribution to any qualifying institution, In taking such 
action, the board [commission [department]] shall set forth its reasons for such action and report 
its actions and reasons to the responsible governing board of the institution. 


History: Laws 1983, ch, 316, § 5. For designation of the commission on higher education as 


Bracketed material. — The bracketed material was the higher education department, see 9-25-4.1 NMSA 1978. 

inserted by the compiler and is not part of the law. 
ARTICLE 28 
° e ' ° ’ 7, 
University Research Park and Economic Development 
Sec. Sec. 
21-28-1. Short title. 21-28-15. Rights of holders of bonds. 
21-28-2. Research park; purpose. 21-28-16. Legal investments; tax exemption. 
21-28-3. Definitions. 21-28-17. Annual report and audit, 
21-28-4. Research park corporations; authorization; 21-28-18. Repealed. 
members; terms; meetings; bylaws. 21-28-19. Gifts by persons, corporations, institutions and 

21-28-5. Powers of university as related to research parks, associations. az 
21-28-6. Powers of research park corporation. 21-28-20. Conflicts of interest. 
21-28-7. Limitations on application of laws. 21-28-21. Dissolution of research park corporation. 
21-28-8. Issuance of revenue bonds, 21-28-22. Agreement with the state. 
21-28-9. . Status of bonds,. F 21-28-23. Work to conform to federal law when aided by 
21-28-10. Refunding bonds. federal appropriations. 

21-28-11. Trust agreements authorized. 21-28-24. Contracts involving officers or employees of 
21-28-12. Pledge of assets or revenues of research park educational institutions and state agen- 
corporation. +" cies or political subdivisions. 

21-28-13. All money received from sale of bonds deemed ~- 21-28-25. Transfer of technology developed by universi- 

trust funds, ties; officer or employee interest in private 
21-28-14. Limitation of liability, entity. 


21-28-1. Short title. 


Chapter 21, Article 28 NMSA 1978 may be cited as the "University Research Park and Economic 
Development Act", 


History: Laws 1989, ch. 264, § 1; 2007, ch. 247, § 1. _ The 2007 amendment, effective June 15, 2007, changed 
: the statutory reference to the act and the title of the act to 
add "Economic Development". 
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21-28-2. Research park; purpose. 


The purpose of the University Research Park and Economic Development Act is to: 

A. promote the public welfare:and prosperity of the people of New Mexico; 

B. foster economic development within New Mexico; 

C. forge links between New Mexico's educational institutions, business and industrial commu- 
nities and government through the development of research parks on university real property; or 

D. engage in other cooperative ventures of innovative technological significance that' will ad: 
vance education, science, research, COnEerva tots) health care or economic ‘development wits New 
reenit 


History: Laws 1989, ch. 264, § 2; 1998, ch. 54, § 1; "New Mexico" for "the state’ by forging"; in Subsection 


2007, ch. 247, § 2. C, inserted "forge", substituted "New Mexico's" for. "the 
The 2007 amendment, effective June 15, 2007, state's "and deleted "through" at the end; in Subsection 
changed the title of the act. Dd, inserted ' ‘engage in", substituted "that" for "which", 
The 1998 amendment, effective May 20, 1998, added inserted. "science", "conservation, health care" and substi- 
the Subsection designations; in Subsection B, substituted » tuted. "New Mexico" for "the state". 


21-28-3. Definitions. — / | r 


As used in the University Research Park and Economic Development Act: 

A. "bond" or "bonds" means any bond, note or other evidence of indebtedness; 

B. “regents” means: 

(1) in the case of an educational institution named in Article 12, Section 11 of ike constitu- 
tion of New Mexico, the board of regents of the institution; 

(2) in the case of a community college, the community college board; or 

(3) in the case of a technical and vocational institute, the governing board of the technical 
and vocational institute district; 

C. "research park" means research and development facilities, research institutes, testing lab- 
oratories, buildings, offices, light manufacturing, utility facilities, health care facilities, related 
businesses, government installations and similar facilities, including land and projects for the 
development of real property; all necessary appurtenances; and. rights.and franchises acquired, 
constructed, managed and developed by.a university or under its authority that are suitable or 
necessary to promote the social welfare of New Mexico through the advancement of education, sci- 
ence, research, conservation, health care, economic development and related purposes regardless 
of whether the activities conducted in those facilities are directly related to.research; 

D. "research park corporation" means any corporation formed pursuant to the provisions of the 
University Research Park and Economic Development Act; . 

E. "technological innovations" means research, development,. prototype assembly, manufac- 
ture, patenting, licensing, marketing and sale of inventions, ideas, practices, applications, pro- 
cesses, machines, technology and related property rights of all kinds; and 

F. "university" means: 

(1) a New Mexico educational institution named,in Fatialn 12, Section 11.of the constitu- 
tion,of New Mexico; 

, (2) .a community college Shenbized pursuant to the Community College Act [Chapter 21, 
Article 18 NMSA 1978]; or 

(3) a technical and vocational institute organized pursuant to the Technical and Vocational 
Institute Act [Chapter 21, Article 16. NMSA 1978]. 


History; Laws 1989, ch, 264, § 3; 1997, ‘ch. 185, § 1; The 1998 amendment, effective May 20, 1998, in Sub- 
1998, ch, 54, § 2; 2007, oh. 247, § 3. section C, inserted “utiltity facilities, health care facili- 

The 2007 amendment, effective June 15, 2007, ties", substituted "including" for "together with", deleted 
changed the title of the act, includes buildings and proj- "including" following "land", deleted "of the state", in- 
ects for the development of real property in the definition ____ serted "conservation, health care"; in Paragraph F(4), sub- 
of "research park"; provided that activities conducted in stituted "Chapter 21, Article 17 NMSA 1978" for "the Area 
research parks need not be directly related to ‘research; ‘Vocational School Act" and made minor stylistic changes. 
and eliminated area vocational ‘schools in the definition The 1997 amendment, effective June 17, 1997, in Subsec- 
of “university”. tion B, deleted "the board of regents of a university" following 
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"means" and added Paragraphs (1) through (4); and in Sub- "named in" for "established pursuant to the provisions of" in 
section F, added the Paragraph (1) designation, substituted Paragraph (1), and added Paragraphs (2) through (4). 


21-28-4. Research park Wonder atitie autos etter members; terms; 
meetings; bylaws. 


A.. Any university may form, pursuant to the provisions of the Nonprofit Corporation Act [Chap- 
ter 538, Article 8 NMSA 1978] or the Business Corporation Act [Chapter 53, Articles 11 through 18 
NMSA: 1978], one or more research park corporations, separate and apart from the state and the 
university, to promote, develop and administer research parks or technological innovations for sci- 
entific, educational and economic development opportunities in accordance with bylaws adopted 
by the research park corporation or economic development initiatives that. support the Lariolan, 
research or service mission of the university. 

B. Each research park corporation shall be governed by, and all of its functions, powers and 
duties shall be exercised by, a board of directors appointed by the regents. Members of the board 
of directors may include the president of the university, the regents, officers and employees of the 
university and other persons selected by the regents. 

C. The board of directors shall elect a chair and other officers as the board of directors deems 
necessary. 

D. The board of directors shall adopt bylaws, in accordance with the provisions of the Nonprofit 
Corporation Act or the Business Corporation Act, as appropriate, governing the conduct of the re- 
search park corporation in the performance of its duties under the University Research Park and 
Economic Development Act. 


History: Laws 1989, ch. 264, § 4; 2007, ch. 247, § 4. economic development initiatives that support the teach- 
The 2007 amendment, effective June 15, 2007, per- ing, research or service mission of the university, 
mitted universities to’ form nonprofit corporations for 


21-28-5. Powers of university as related to research parks. 


A. The regents of each university shall have the power to implement and further the purposes 
of the University Research Park and Economic Development Act, including the power: 

(1) to establish, acquire, develop, maintain and operate research parks, including all nec- 
essary or suitable buildings, facilities and improvements, and to acquire, purchase, construct, im- 
prove, remodel, add to, extend, maintain, equip and furnish research parks or any building or fa- 
cility, including research and service facilities and areas intended for the common use of research 
park tenants; 

(2) to form research park corporations to aid and assist the university to acquire, con- 
struct, finance, operate and manage research parks; 

(3) to form research park corporations to engage in economic development activities that 
support the teaching, research and service mission of the university, including creating eaRnine 
opportunities for the students of the university; 

(4) to lease, sell; exchange or transfer to research park corporations personal property, 
money and all or part of the land and facilities included in a research park, on terms and condi- 
tions established by the regents that are fair, just and reasonable to the university, and to enter 
into any other contract or agreement with the research park por pane noe for the construction, 
financing, operation and management of the research park; 

(5) to lease, either directly or through a research park corporation, to’any person, firm, 
partnership, government entity or any other lawful entity recognized under the laws of the state, 
any part or all of the land, buildings and facilities of the research park under eHgHnes estab- 
lished by the regents; 

(6) to allow a lessee, exchanger or purchaser of university land to acquire or construct 
necessary or suitable buildings, facilities and improvements upon university land; provided that 
any improvements acquired or constructed.upon university land during the term of any lease of 
university land shall revert to and. become the property of the university on termination of the 
lease or any renewal or extension; 
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(7) to construct buildings, facilities and improvements and to acquire, purchase, construct, 
improve, remodel, add to, extend, maintain, equip and furnish research parks or any building or 
facility, including research and service facilities and areas intended for common use of research 
park occupants; 

(8) to finance all or part of the costs of the research park, including the purchase, construc- 
tion, reconstruction, improvement, remodeling, addition to, extension, maintenance, equipment 
and furnishing; 

(9) to conduct, sponsor, finance and contract in connection with technological innovations 
of all kinds; and 

(10) to do anything else that the regents deem appropriate to further the purposes of the 
University Research Park and Economic Development Act either directly or indirectly. 

B. The specification of powers in this section is not exclusive and shall not be construed to im- 
pair or negate any other power or authority bm by the regents under the constitution or claws 
of this state. 


History: Laws 1989, ch. 264, § 5; 2007, ch. 247, § 5. The 2007 amendment, effective June 15, 2007, added 
bes Paragraph (3) of Subsection A. 


21-28-6. Powers of research park corporation. 


A research park corporation shall have all the powers necessary and convenient to carry out and 
effectuate the provisions of the University Research Park and Economic Development Act, includ- 
ing the power to: 

A. approve or disapprove proposals; ° 

B. sue and be sued in its corporate name; 

C. purchase, take, receive or otherwise acquire; own, hold, manage, develop, dispose of or use; 
and otherwise deal in ‘and with property, including an interest in or ownership of intangible per- 
sonal property, intellectual property or technological innovations; 

D. sell, convey, pledge, exchange, transfer, lease or otherwise dispose of its assets and proper- 
ties for consideration upon terms and conditions that the corporation shall determine; provided 
that any sale, conveyance, pledge, exchange, transfer, lease or disposal of a real property interest 
by a research park pe sigeatene shall be made in accordance with the provisions of Section 13-6-2 
NMSA 1978; 

E. make contracts, incur liabilities or borrow money at rates of.interest that the research park 
corporation may determine; i 

F, make and execute all contracts, agreements or instruments necessary or convenient in the 
exercise of the powers and functions of the corporation granted by the University Research Park 
and Economic Development Act; 

G. receive and administer grants, contracts and private gifts; 

_H._ invest and reinvest its funds; 

I. conduct its activities, carry on its operations, have offices and exercise the powers granted by 
the University Research Park and Economic Development Act; 

J. make and alter bylaws that may contain provisions indemnifying any person who is or was 
a director, officer, employee or agent of the corporation and that are consistent with the University 
Research Park and Economic Development Act, for the administration and regulation of the af- 
fairs of research park corporations; 

K. employ. officers and.employees that it deems necessary, set their Serapeasatton and pre- 
scribe their duties; 

L. enter into agreements with insurance carriers to insure against any loss in connection with 
its operations; 

M.. authorize retirement programs and other benefits for salaried officers and employees of the 
research park corporation; 

N... employ fiscal consultants, attorneys and other consultants that may be required and to fix 
and pay their compensation; and 
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21-28-8 


O. enter into license agreements and contracts, including those involving intellectual property 
and. technological innovations such as mecha copyrights, gecesi and trademarks. 


History: Laws 1989, ch. 264, § 6; 1998, ch. 54, § 3; 
2007, ch. 247, § 6. 

The 2007 amendment, effective June 15, 2007, per- 
mitted a-research park corporation to lease, manage and 
develop property. 

The 1998 amendment, effective May 20, 1998, in the 
introductory language, deleted "research" following "dis- 
approve"; in Subsection C, inserted "dispose of or", deleted 
"real property or personal" preceding "property' inserted 
"an interest in or ownership", and deleted "or any inter- 


D, dotetad "all or any part of any of"; in Subsection F, sub- 
stituted "the University Research Park Act" for "this"; 
rewrote Subsection J; in Subsection N, substituted "and 
employees as" for "that", and deleted "in its judgment" 
following "required"; in Subsection O, deleted "to acquire,: 
hold and dispose of intellectual property and technologi- 


‘ cal innovations and", inserted "including those", inserted 


"and", and deleted "and matters related thereto; and" fol- 
lowing "trademarks"; deleted Subsection P; bisa made mi- 
nor stylistic changes, f 


est therein" at the end of the Subsection; in Subsection 


21-28-7. Limitations on application of laws. 


A. A research park corporation shall not be deemed:an agency, public body or other political sub- 
division of New Mexico, including for purposes of applying statutes and laws relating to personnel, 
procurement of goods and services, meetings of the board of directors, gross receipts tax, disposition 
or acquisition of property, capital outlays, per diem and mileage and inspection of records. 

B. A research park corporation shall be deemed: 

(1). an agency or other political subdivision of the state for purposes of applying statutes 
and laws relating to the furnishing of goods and services to the university that operates it.and the 
risk management fund; and 

(2) apublic employer for the purposes of the Public Employee Bargaining Act [Chapter 10, 
Article 7E NMSA 1978] if it owns, operates or manages a health care facility or employs individu- 
als who work at a health care facility. 

C. A research park corporation, its officers, directors and employees shall be granted immunity. 
from liability for any tort as provided in the Tort Claims Act. [41-4-1 to 41-4-27 NMSA 1978]..A 
research park corporation may enter into agreements-with insurance carriers to. insure against a 
loss in connection, with its operations even though, the loss may be.included among losses covered 
by the risk management fund of New Mexico. 


History: Laws 1989, ch. 264, § 7; 1991, ch, 220, § 1; that operates it and the"; in Subsection C, deleted "also" 


1998, ch. 54, § 4; 2022, ch. 44, § 1. 

The 2022 amendment, effective May 18, 2022, desig- 
nated a research park corporation as a public employer if 
it owns, operates or manages a health care facility or em- 
ploys individuals who work at a health care facility; and 
in Subsection B, added Paragraph B(2).. 

The 1998 amendment, effective May 20, 1998, deleted 
the introductory language; added the Subsection designa- 
tions; in Subsection A, substituted "New Mexico" for "the 
state", and deleted "real or personal"; in Subsection B, in- 
serted "furnishing of goods and services to the university 


following ' 'may", and substituted “8 for ‘any"; and made 
minor stylistic changes. . 

The 1991 amendment, effective June 14, 1991, added 
"Except as provided in this section" at the beginning and 
inserted "including" in the first sentence; deleted "the 
members of the board of directors of a research park cor- 
poration officers, directors and:employees of the research 
park corporation" preceding "shall be. deemed" and in- 
serted "a research park corporation, its officers, directors 
and employees" preceding "shall be granted" in the second 


sentence; and made minor stylistic changes. 


21-28-8. Issuance of revenue bonds. 


A research park corporation may issue negotiable revenue bonds or notes or both. The proceeds 
of the sale of bonds issued pursuant to the University Research Park and‘ Kconomic Development 
Act shall be used to carry ‘out the provisions of that act and to fund reserves for the research park 
corporation to pay interest on the bonds and to pay the necessary expenses of issuing the bonds, 
including bond counsel and fiscal adviser fees and other legal, consulting and printing fees and 
costs. All bonds may be issued in one or more series. The bonds of each issue shall be dated and 
bear interest as prescribed by the research park corporation. The bonds shall mature serially or 
otherwise not later than forty years from their date and may be redeemable before maturity at 
the option of the’research park corporation at prices and under terms and conditions fixed by the 
research park corporation in its resolution or trust agreement providing for issuance of the bonds. 
The resolution or trust agreement shall also determine the form of the bonds, including the form of 
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any interest coupons to be attached thereto, and shall fix the denominations of the bonds and the 
place of the payment of the principal and interest thereon. The bonds shall be executed on behalf 
of the research park corporation as special obligations of the research park corporation payable 
only from the funds specified in the University Research Park and Economic Development Act and 
shall not be a debt of this state, any political subdivision of this state or any university, and neither 
this state nor any political subdivision rior university shall be liable for the debts of the research 
park corporation! The resolution or trust agreement may provide for registration of the bonds as 
to ownership and for successive conversion and reconversion from registered to bearer bonds and 
vice versa. The bonds may be registered in the principal office of the research park corporation. 
After the registration and delivery to the purchasers, the bonds are incontestable and constitute 
special obligations of the research park corporation, and the bonds and coupons are negotiable 
instruments under the laws of this state. The bonds may be sold at public or private sale by the re- 
search park corporation at prices and in accordance with procedures and terms the research park 
corporation determines to be advantageous and reasonably obtainable. The research park corpora- 
tion may provide for replacement of any bond that may be mutilated or destroyed. 


History: Laws 1989, ch. 264, § 8; 2007, ch. 247, § 7. The 2007 amendment, effective June 15, 2007, 
j changed the name of the act, 


21-28-9. Status of bovida: 


Bonds and other obligations issued under the provisions of the, University Research Park and 
Economic Development Act shall be deemed issued on behalf of the university, but shall not be 
deemed to constitute a debt, liability, obligation of or a pledge of the faith and credit of this state or 
any political subdivision thereof or any university, but shall be payable solely from the revenue or 
assets of the research park corporation pledged for that payment. Each obligation issued on behalf 
of the research park corporation under the University Research Park and Economic.Development 
Act shall contain on its face a statement to the effect that neither this state nor any political sub- 
division, university or research park corporation shall be obligated to pay the same or the interest 
thereon except from the revenues or assets pledged therefor and that neither the faith and credit 
nor the taxing power of this state, any political subdivision thereof or any university is pledged to 
the payment of the principal of or the interest on such obligation. . 


History: Laws 1989, ch. 264, § 9; 2007, ch. 247, § 8. The 2007 amendment, effective June 15, 2007, 
changed the name of the act. 


21-28-10. Refunding bonds. 


The board of directors of a research park corporation may by resolution provide for the issuance 
of refunding bonds to refund any outstanding bonds issued under the University Research Park 
and Economic Development Act, together with redemption premiums, if any, and interest accrued 
or to accrue thereon. Provisions governing the issuance and sale of bonds under the University 
Research Park and Economic Development Act govern the issuance and sale of refunding bonds 
insofar as applicable. Refunding bonds may be exchanged for the outstanding bonds or may be sold 
and the proceeds used to retire the outstanding bonds. Pending the application of the proceeds 
of any refunding bonds, with any other available funds, to the payment of the principal, interest 
and any redemption premiums on the bonds being refunded, and if so provided or permitted in 
the resolution of the research park corporation authorizing the issuance of such refunding bonds, 
to the payment of any interest on refunding bonds and any expenses incurred in connection with 
refunding, the proceeds may be placed in escrow and invested in securities that are uncondition- 
ally guaranteed by the United States and that shall mature or be subject to redemption by the 
holders thereof, at the option of the holders, not later than the respective dates when the proceeds, 
together with the interest accruing thereon, will be required for the purposes intended. 


History: Laws 1989, ch. 264, § 10; 2007, ch. 247, § 9. ' The 2007 amendment, effective June 15, 2007, 


changed the name of the act. 
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21-28-11. Trust agreements authorized. 7” 


In the discretion of the research park corporation, any bonds issued,under the provisions of the 
University Research: Park and Economic Development Act may be secured by a trust agreement 
by and between the research park corporation and a corporate trustee, which may be a bank or 
trust company having trust powers within or without the state. The trust agreement or the reso- 
lution. providing for the issuance of bonds may pledge or assign all or any part of the revenues or 
assets of the research park corporation. The trust agreement or resolution may contain provisions 
for protecting and enforcing the rights and remedies of the holders of any bonds as may be rea- 
sonable and proper and not in violation of law, including covenants setting forth the duties of the 
research park corporation in relation to the purposes to which bond proceeds may be applied, the 
disposition or pledging of the revenues or assets of the research park corporation and the custody, 
safeguarding and application of all money. It is lawful for any bank or trust-company incorporated 
under the laws of the state that may act.as depository of the proceeds of bond revenues or other 
money hereunder to furnish indemnifying bonds or to pledge securities that may be required by 
the research park corporation. Any trust agreement or resolution may set forth the rights and 
remedies of the holders of any bonds and of the trustee and may restrict the individual right: of 
action by any holders. In addition, any trust agreement or resolution may contain other provisions 
as the research park corporation may deem reasonable and proper for the security of the holders of 
any bonds. All expenses incurred in carrying out the provisions of a trust agreement or resolution 
may be paid from the revenues or assets pledged or assigned to the payment of the principal of and 
the interest on bonds or from any other funds available to the research park corporation. 


History: Laws 1989, ch. 264, § 11; 2007, ch. 247, § 10, The’ 2007: amendment, effective June 15, 2007, 
oy changed the name of the act. 


21-28-12. Pledge of assets or revenues of research park corporation. 


The pledge of any assets or revenues of the research park corporation to the payment of the 
principal of or the interest on any bonds shall be valid and binding from the time when the pledge 
is made, and any such assets or revenues shall immediately be subject to the lien of such pledge 
without any physical delivery thereof or further act, and the lien of any pledge shall be valid and 
binding as against all parties having claims of any kind in tort, contract or otherwise against the 
research park corporation, irrespective of whether such parties have notice thereof. Nothing ‘in 
this section shall be construed to prohibit the research park corporation from selling any assets 
subject to any such pledge except to the extent that any such sale may be restricted by the trust 
agreement or resolution providing for the issuance of such bonds. ~ 


History: Laws 1989, ch. 264, § 12. 


21-28-13. All money received from sale of bonds deemed trust funds. 


All money received by a research park corporation from bonds issued under the provisions of 
the University Research Park and Economic Development Act shall be deemed funds to be held in 
trust, applied as provided in that act or transferred to other research park corporations, nonprofit 
corporations or the university as the research park corporation deems appropriate. The resolution 
authorizing any obligations or the trust agreement securing the obligations may provide that any 
of the money covered by this section may be temporarily invested pending its disbursement. The 
resolution shall provide that any officer with whom, or any bank or trust company with which, the 
money is deposited shall act as trustee of the money and shall hold and apply the money for the 
purposes of the University Research Park.and Economic Development Act, subject to provisions 
that rules under that act and the resolution or trust. agreement may specify. Any such money. de- 
scribed in this section received by a research park corporation may be invested as provided in the 
University Research Park and Economic Development Act. 
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History: Laws 1989, ch. 264, § 13; 1991, ch. 220; § 2; 
2007, ch. 247, § 11. 

The 2007 amendment, effective June 15, 2007, 
changed the name of the act. 


The 1991 amendment, effective June 14, 1991; in- « 


serted "from sale of bonds" in the catchline; inserted "from 


UNIVERSITY RESEARCH PARK AND ECONOMIC DEVELOPMENT 


21-28-17 


bonds issued" and substituted "funds to be held in trust" 


, for "to be in trust" preceding | ‘funds to be held" in the first 


sentence; inserted “covered by this section" in the second 
sentence; substituted " money received by a" for "money or 
any other money of the" in the final sentence; and made 
minor stylistic changes. 


21-28-14. Limitation of liability. 


The members of the board of directors of a research park corporation, while acting within the 
scope of their authority, and any person acting in their behalf, while acting within the scope of the 
person's authority, shall not be personally liable for the corporation's obligations. 


for "subject. to any personal liability resulting from car- 
rying out the provisions of the University Research Park 
Act" at the end of the section. 


History: Laws 1989, ch. 264, § 14; 1991, ch. 220, § 3. 
The 1991 amendment, effective June 14, 1991, substi- 
tuted "personally liable for the corporation's obligations" 


21-28-15. Rights of holders of bonds. 


Any holder of bonds issued under the provisions of the University Research Park and Economic 
Development Act or any coupons appertaining thereto, and the trustee under any trust agreement 
or resolution authorizing the issuance of those bonds, except as the rights given pursuant to that 
act may be restricted by a trust agreement or resolution, may, either at law or in equity, by suit, 
mandamus or other proceeding, protect and enforce any and all rights under the laws of this state 
or granted by that act or under the trust agreement or.resolution or under any other contract ex- 
ecuted by the research park corporation pursuant to that act, and may enforce and compel the per- 
formance of all duties required by that act or by the trust agreement or resolution to be performed 
by the research park corporation or by any officer thereof. 


The 2007 amendment, effective June 15, 2007, changed 
the name of the act. 


History: Laws 1989, ch. 264, § 15; 2007, ch. 247, § 12. 


21-28-16. Legal investments; tax exemption. 


All. bonds issued by a research park corporation under the University. Research Park and Eco- 
nomic Development Act are,legal and authorized investments for banks, savings banks, trust com- 
panies, savings and loan associations, insurance companies, fiduciaries, trustees and guardians 
and for the sinking funds of political subdivisions, departments, institutions and agencies of this 
state. When accompanied by all unmatured coupons appurtenant to them, the bonds are sufficient 
security for all deposits of state funds and of all funds of any board in control of public money at 
the par value of the bonds. The bonds and the income from the bonds are free from taxation within 
this state, except estate taxes. The research park corporation in its discretion and by those means 
as it deems appropriate may waive the exemption from federal income taxation of interest on the 
bonds. The bonds subject to federal income taxation issued by the research park corporation shall 
be payable as to principal and interest with such frequency as may be required by the research 
park corporation. 


History: Laws 1989, ch. 264, § 16; 1991, ch. 220, § 4; 
2007, ch. 247, § 13. 

The 2007 amendment, effective June 15, 2007, 
changed.the name of the act. 


The 1991 amendment, effective June 14, 1991, in- 
serted “research park" preceding "corporation" in two 
places and substituted "estate taxes" for "inheritance and 
gift taxes" in the third sentence. 


avladcey: Annual report and audit. 


A. A research park corporation shall, within ninety days following’ the close of each fiscal year, 
submit an annual report of its activities for the preceding year as required by the Nonprofit Cor- 
poration Act [Chapter 53, Article 8 NMSA 1978] or the Business Corporation Act [Chapter 53, 
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Articles 11 through 18 NMSA 1978] under which the research park is incorporated. The board of 
directors of the research park corporation shall annually contract with an independent certified 
public accountant, licensed by the state, to perform an examination and audit of the accounts and 
books of the research park corporation, including its receipts, disbursements, contracts, leases, 
sinking funds, investments and any other records and papers relating to its financial standing, 
and the certified public accountant shall make a determination as to whether the research park 
corporation has complied with the provisions of the University Research Park and Economic De- 
velopment Act. The person performing the audit shall furnish copies of the audit report to the 
regents of the university and the secretary of state, where they shall be placed on file and made 
available for inspection by the general public. 

B. Subject to the provisions of any contract with bondholders or noteholders, a research park 
corporation shall prescribe a system of accounts. 

C. The costs of audits and examinations performed pursuant to this section shall be paid by 
the research park corporation. 


History: Laws 1989, ch. 264, § 17; 2007, ch. 247, § 14; 
2013, ch. 75, § 13. 

The 2013 amendment, effective July 1, 2018, required 
that the auditor furnish a copy of the audit of a research 
park corporation to the secretary of state; and in Subsec- 
tion A, in the third sentence, after "university and the" 


21-28-18. Repealed. 


Repeals. — Laws 1991, ch. 220, § 6 repealed 21-28-18 
NMSA 1978, as enacted by Laws 1989, ch, 264, § 18, relat- 


deleted "public regulation commission" and added "secre- 
tary of state". 

The 2007 amendment, effective June 15, 2007, 
changed the name of the act and changed state corpora- 
tion commission to public regulation commission, 


provisions of former section, see the 1990 NMSA 1978 on 
NMOneSource.com. 


ing to investment of funds, effective June 14, 1991. For 


21-28-19. Gifts by persons, corporations, institutions and associations. 


A. Any person or domestic corporation or association may make contributions or gifts, grants, 
bequests, devises or loans to a research park corporation. 

B. Any university or nonprofit corporation having funds available for research and develop- 
ment, regardless of the provisions of its charter, certificate of incorporation or other articles of or- 
ganization including bylaws, may loan the funds to a research park corporation under such terms 
and conditions as may be mutually agreed upon for the purposes of a research park. 


‘History: Laws 1989, ch. 264, § 19. 


21-28-20. Conflicts of interest. 


A. If any director, officer or employee of a research park corporation is interested either di- 
rectly or indirectly or is an officer or employee of or has any ownership interest in any firm or legal 
entity interested directly or indirectly in any contract with the research park corporation, except 
for any agency, instrumentality, department or political subdivision of the state, such interest 
shall be disclosed to and shall be set forth in the minutes of the research park corporation that is’ 
a party to the contract. The director, officer or employee having that interest shall not participate 
on behalf of the research park corporation in the authorization of the contract. 

B.. No director, officer or employee of a research park corporation or state officer shall accept 
any gratuities in connection with the issuance of bonds under the University Research Park and 
Economic Development Act, nor shall that individual be reimbursed for expenses incident to the 
issuing of bonds except such expenses as are reimbursed as provided under the provisions of rules 
of the regents. 

C.. Nothing in this section shall prohibit an officer, director or employee of a financial institu- 
tion from participating as a member.of the board of directors of a research park corporation in 
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setting general policies of the research park corporation, nor shall any provision of this section be 
construed as prohibiting a financial institution of New Mexico from making loans guaranteed pur- 
suant to the provisions of the University Research Park and Economic Development Act because 
an officer, director or employee of the financial institution serves as a member of the board of direc- 
tors of the research park corporation. 

D. Any person who violates the provisions of this section is guilty of a misdemeanor and shall 
be sentenced for a definite term of less than one year, a fine of one thousand dollars ($1,000), or 
both. 


History: Laws 1989, ch. 264, § 20; 2007, ch. 247,§ 15. The. 2007 amendment, effective June 15, 2007, 
changed the name of the act. 


21-28-21. Dissolution of research park corporation. 


On termination or dissolution of a’ research park corporation, all rights and properties of the 
research park corporation shall pass to and be vested in the university which formed the research 
park corporation, subject to the rights of any bondholders, lienholders, creditors or ownership in- 
terests in the research park corporation. 


History: Laws 1989, ch. 264, § 21; 1991, ch. 220,§5. © park corporation" for "and other creditors or any holder of 
The 1991 amendment, effective June 14, 1991, sub- equity interests in a research park corporation" at the end 
stituted "creditors or ownership interests in the research of the section. 


21-28-22. Agreement with the state. 


The state does hereby pledge to and agree with the holders of any bonds or notes issued under the 
University Research Park.and Economic Development Act that the state will not limit or alter the 
rights hereby vested in the research park corporation by that act to fulfill the terms of any agree- 
ment made with the holders thereof or in any way impair the rights and remedies of those holders 
until the bonds or notes, together with the interest thereon, with interest on any unpaid installments 
of interest and all costs and expenses in connection with any action or proceedings by or on behalf of 
those holders, are fully met and discharged. A research park corporation is authorized to include this 
pledge and agreement of the state in any agreement with the holders of the bonds or notes. 


History: Laws 1989, ch. 264, § 22; 2007, ch. 247, § 16. The 2007 amendment, effective June 15, 2007, 
changed the name of the act. 


21-28-23. Work to conform to federal law when nicded by federal 
appropriations. 


In the event of congress making appropriations for the conduct of work similar to that specified 
in the University Research Park and Economic Development Act, the work of the research park 
shall conform to the requirements imposed as the conditions for those federal appropriations in 
order that the work of the research park may be aided and extended by means of those federal ap- 
propriations for scientific, engineering and industrial research. 


History: Laws 1989, ch. 264, § 23; 2007, ch. 247, § 17. The 2007 amendment, -effective June 15, 2007, 
changed the name of the act. 


21-28-24. Contracts involving officers or employees of educational 
institutions and state agencies or political subdivisions. 


A research park corporation shall not enter into any contract involving services or property of a 
value in excess of twenty thousand dollars ($20,000) with an employee of the university or with a 
business in which the employee has a controlling interest, except as provided in Section 21-28-25 
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NMSA 1978.if the employee.has a controlling interest, unless the president of the university or 
the president's designee makes a determination, in writing, that the employee is able to provide 
services that are not readily available from another person oris able:'to ee services that are 
less expensive or of higher quality than is otherwise available. 


History: Laws 1989, ch. 264, § 24; 2007, ch. 247, § 18, The. 2007 amendment, effective’ June 15, 2007, 
' ) changed the statutory reference to Section 25 of the act... 


2 1 28-25. Transfer of technology developed by universities; wate or 
employee interest in private entity. 


A. Notwithstanding any other provision of state law, an officer or employee of a indrepatie may, 
subject to Subsection B of this section, apply to the university which, under policies established 
by the regents as provided in Subsection E of this section, may grant permission to establish and 
maintain a substantial interest in a research park corporation or private entity which provides or 
receives equipment, material, supplies or services in connection with the university or a research 
park corporation in order to facilitate the transfer of technology developed by the officer or em- 
ployee of the university from the university to commercial and industrial enterprises for economic 
development. 

B.. To receive the permission pursuant to Subsection A of this section; the officer or employee 
must receive the approval of the president or his designee of the university at which he is em- 
ployed. The president of the university may grant approval to the officer or employee only if all of 
the following conditions are met: 

(1) the officer or employee provides a detailed description of his interest in‘the research 
park corporation or private entity to the president; 

(2) the nature of the proposed undertaking is fully described to the president; 

(3) the officer or employee demonstrates to the satisfaction of the president that the pro- 
posed undertaking may benefit the economy of this state; 

(4) the officer or employee demonstrates to the satisfaction of the president that the pro- 
posed undertaking will not adversely affect research, hell service or instructional’ activities at 
the university; and 

(5) the officer's or employee's interest in the fchcbvath park corporation or private pape or 
benefit from the interest will not adversely affect any substantial state interest. 

C. The president of a university may authorize an officer or employee of the university i es- 
tablish and maintain a substantial interest in a research park corporation or private entity if all 
of the following conditions are met: 

(1) the application to maintain the substantial interest is approved by the sag tle of the 
university at which the officer or employee is employed; 

(2) the application contains a detailed description of the officer’ s or eB te s interest in 
the research park corporation or private entity; 

(3) the application contains a detailed description of the proposed undertaking; 

(4) the application demonstrates tothe satisfaction of the president of the university that 
the proposed undertaking will benefit the economy of this state; if 

(5) the application demonstrates to the’satisfaction of the president of the university that 
the proposed undertaking will not adversely affect research, public service or instructional activi- 
ties at the university; and 

(6) the officer's or employee's interests in the research park corporation ‘or private entity 
or benefit from the interest will not adversely affect any substantial state interest. 

D. On recommendation of the regents, the president of the university at which the officer or 
employee is employed may require that the university or a research park corporation have a share 
in any royalties or shares of the research park corporation or other proceeds or equity positions 
from the proposed undertaking of the private entity. 

KH. ‘The regents may establish policies for the implementation of this section. 


History: Laws 1989, ch. 264, § 25. 
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WESTERN INTERSTATE COMMISSION ON HIGHER EDUCATION LOANS FOR SERVICE 


21-29-3 


ARTICLE 29 


Western Interstate Commission on Higher Education 
Loans for SOMA Et 


Sec, 

21-29-1. Short title. 

21-29-2. Definitions. 

21-29-38. Student exchange. program; terms of student 
loans; payback requirements. 


21- 29-1. Short title. © 


Sec. 

21-29-4, Commission [department] powers and duties; 
‘|. seontracts, © 

21-29-5. ‘Fund created; method of payment, 

21-29-6, Cancellation, 


This act [21-29-1 through 21-29-6 NMSA 1978] may be cited as the "WICHE Loan for Service 


Act", 


History: Laws 1997, ch. 126, § 1. 
Cross references, — For Teacher Loan for Service Act, 
see 21-22H-1 NMSA 1978 et seq, 


For the Western Regional'Cooperation in Higher Educa- . 


tion Compact, see Chapter 11, Article 10 NMSA 1978. 


21-29-2. Definitions. 
As used i in ihe WICHE Loan for Service Act: 


Effective dates, — Laws 1997, ch. 126, § 9 makes the 
WICHE Loans for Service Act effective on July 1, 1997. 

Applicability. — Laws 1997, ch. 126, § 8 makes the 
WICHE Loans for Service Act applicable to contracts en- 


. tered. into, with students on or after the effective date of 


the act. 


A. ."commission". [department] means the commission on TERS education fhigher education 


department}; and 


B. . "student" means a Mer Mexico resident who is a graduate of-e a New Mexico high school or 


has resided in New Mexico for three consecutive years immediately preceding application to the 
program and who attends or is about to attend a graduate or professional program of education 
through the auspices of the Compact. for Western Regional Cooperation in Higher Education [11- 
10-1 NMSA 1978]. 


History: Laws 1997, ch. 126, § 2; 1998, ch. 110, § 1. The 1998 amendment, effective May 20, 1998, in Sub- 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
For designation of the commission on higher education 


section B, inserted "or has resided in New Mexico for three 
consecutive years immediately preceding application to 
the program" near the middle of the subsection. 


as the higher education department; see 9-25-4,1 NMSA 
1978. 


21-29-3. Student exchange program; terms of student tons; payback 
requirements, 


A. Fididneiat assistance by the'state for the student exchange program of the western inter- 
state commission for highgs education shall be through a.loan PAPRTAID established pursuant to 
this section: 

B. ‘A student may receive a loan of tuition assistance on the followviris terms: 

(1) the loan shall not exceed an amount equivalent to the negotiated support fee for the 
graduate or professional program; and 
(2) the loan shall bear interest at the rate of: 
(a) eighteen percent per year if the student completes his education and no portion of 
the principal and interest is forgiven pursuant to Subsection F of this section; and 
(b) seven percent per year in all other cases. 

C. Loans made pursuant to the WICHE Loan for Service Act shall not accrue interest until: 

(1) the commission [department] determines the loan recipient has terminated the recipi- 
ent's professional education program prior to completion; 
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(2) the commission [department] determines the loan recipient has failed to fulfill the re- 
cipient's obligation to practice the recipient's profession in New Mexico; or 

(3) the commission [department] cancels a contract between a student and the commis- 
sion [department] pursuant to Section 21-29-6 NMSA 1978. 

D. The loan shall be evidenced by a contract between the student and the commission [depart- 
ment] acting on behalf of the state. The contract shall provide for the payment by the state of a 
stated sum covering the cost of tuition assistance and shall be conditioned on the repayment of the 
loan to the state over a period established by the commission [department]. 

E. Loans made to a student who fails to complete his education shall become due immediately 
upon termination of his education. The commission [department] shall establish terms of repay- 
ment, alternate service or cancellation terms. 

F. The contract shall provide that the commission [department] shall forgive a portion of.the 
loan for each year that a loan recipient pee his POSTS ars in iN Mexico. The loan shall be 
forgiven as follows: 

(1) loan terms of one year shall require one year of prastios for each year of the loan. Upon > 
completion of service, one hundred percent of the loan shall be forgiven; — 

(2) loan terms of two years shall require one year of practice for each year of the loan. 
Upon completion of the first year of service, fifty percent of the loan shall be forgiven; upon SoTRP te 
tion of the second year of service, the remainder of the loan shall be forgiven; 

(3) for loan terms of three years or more, forty percent of the loan shall be forgiven upon 
completion of the first year of service, thirty percent of the loan shall be forgiven upon completion 
of the second year of service and the remainder of the loan shall be forgiven upon completion of the 
third year of service; and 

(4) the commission [department] may establish other forgiveness terms for vane = 
providing service in serious shortage areas. 

G. Loan recipients shall serve a complete year in order to receive credit for that year. The mini- 
mum credit for a year shall be established by the commission [department]. 

~H. Ifa student completes his professional education and does not return to New Mexico to 
practice his profession, the commission [department] shall assess a penalty of up to three times 
the principal due, plus eighteen percent interest, unless the commission [department] finds ac- 
ceptable extenuating circumstances for why the student cannot serve. If the commission [depart- 
ment] does not find acceptable extenuating circumstances for the student's failure to carry out 
his declared intent to practice his profession in New Mexico, the commission [department] shall 
require immediate repayment of the loan plus the amount of any interest and penalty assessed 
pursuant to this subsection. 

I. The commission [department] may provide by regulation for the repayment of student ex- 
change program loans in annual or other periodic installments. 


History: Laws 1997, ch. 126, § 3; 2005, ch. 323, § 6. commission cancels a contract between a student and the 

Bracketed material. — The bracketed material was commission; deleted former references to repayment of 
inserted by the compiler and is not part of the law. the loan "together with interest" and loan "principal and 

For designation of the commission on higher education interest"; deleted the former provision in Subsection D 
as the higher education department, see 9-25-4,1 NMSA which provided that the contract shall provide that im- 
1978. mediately upon completion or termination of the student's 

The 2005 amendment, effective June 17, 2005, added education, all interest then accrued shall be capitalized; 
Subsections C(1) through (3) to provide that loans shall ‘changed "principal plus accrued interest" to “loan"; and 
not accrue interest until the recipient has terminated the provided in Subsection H that if the commission does not 
recipient's professional education prior to completion, the find acceptable. circumstances for a student's failure to 
recipient has failed to fulfill the recipient's obligation to serve, the commission shall require repayment of the loan 
practice the recipient's profession in New Mexico or the plus the amount-of any interest. 


21-29-4. Commission [department] powers and duties; contuacts. 


A. The commission [department] may: 
(1) arrange with other agencies for the performance of services required by the provisions 
of Section 3 [21-29-3 NMSA 1978] of the WICHE Loan for Service Act; 
(2) sue in its own name for any balance due the state from a student on a contract; 
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(3) cancel a contract made between it and a student for a reasonable cause deemed suf- 
ficient by the commission [department); and 
(4) adopt regulations to implement the provisions of the WICHE Loan for Service Act. 

B. The commission [department] shall make an annual report to the governor and the legis- 
lature prior to the regular session of its activities pursuant to the WICHE Loan for Service Act, 
including loans granted and paid back or fulfilled through the practice of a profession in New 
Mexico; a list of the schools or colleges attended by those receiving loans; and any other informa- 
tion the commission [department] deems pertinent. 

C. The general form of the contract provided for in Section 3 of the WICHE Loan for Service 
Act shall be prepared and approved by the attorney general and signed by the student and a des- 
ignee of the commission [department] on behalf of the state. 


History: Laws 1997, ch. 126, § 4. For designation of the commission on higher education as 
Bracketed material. — The bracketed material was the higher education department, see 9-25-4.1 NMSA 1978. 
inserted by the compiler and is not part of the law. Effective dates, — Laws 1997, ch. 126, § 9 makes the 


WICHE Loans for Service Act effective on July 1, 1997, 


21-29-5. Fund created; method of payment. 


The "WICHE loan for service fund" is created in the state treasury. All money appropriated for 
loans to students participating in the student exchange program of the western interstate com- 
mission on higher education [higher education department] shall be credited to the fund. All pay- 
ments of principal and interest on loans made pursuant to the WICHE Loan for Service Act shall 
be credited to the fund. All payments of money for loans shall be made upon vouchers signed by 
the designated representative of the commission [department] and warrants drawn by the secre- 
tary of finance and administration. 

“For the 1997-98 fiscal year, seventy thousand dollars ($70,000) is appropriated from the nursing- 
loan-for-service fund to the commission on higher education [higher education department] from 
collections generated in excess of the amount received and budgeted for the 1997-98 fiscal year. 
This appropriation shall be used to support the operation and administration of the program, in- 
cluding paying support fees for students currently enrolled in the WICHE program. 


History: Laws 1997, ch. 126, § 5. For designation of the commission on higher education 
Bracketed material. — The bracketed material was as the higher education department, see 9-25-4.1 NMSA 


inserted by the compiler,and is not part of the law. oe (1978 
ala.” Effective dates, — Laws 1997, ch. 126,.§ 9 makes the 
WICHE Loans for with Act effective on July 1, 1997. 


21-29-6. Eancellations 


The commission [department] may cancel a contract with a student for reasonable cause deemed 
sufficient by the commission [department]. 


History: Laws 1997, ch. 126, § 6. For designation of the commission on higher education as 

Bracketed material. — The bracketed material was the higher education department, see 9-25-4.1 NMSA 1978, 
Sgt by the compiler ani is not part of the law. Effective dates. — Laws 1997, ch. 126, § 9 makes the 

WICHE Loans for Service Act effective on July 1, 1997. 
ARTICLE 30 
University Athletic Facility Funding Act 

Sec. 3 ; , | ne oe 
21-30-1. Short title. yt: 21-30-5. Bonds tax exempt. 
21-30-2, Definitions. 21-30-6. Authorization of surcharge and other fees; use 
21-30-38. Issuance of bonds. of proceeds; transfer, 
21-30-4. Athletic facility revenue hone! full authority to 


issue; bonds are legal investments. 
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Sec. Sec. 
21-30-7. Collection of athletic facility surcharge; remit- 21-30-9, Enforcement; penalties. 
tance to university. __ 21-30- sit el patna interpretation. 


21-30-8, Audits. 


21-30-1. Short title. 


Sections 2 through 11 [21- 30-1 1 to 21-30-10 NMSA 1978] of this act may be cited ¢ as the “Univer- 
sity Athletic Facility Funding Act". ~ 


History: Laws 2007, ch. 117, § 2. Emergency clauses. — Laws 2007, ch. 117, § 12 con- 


tained an emergency clause and was approved March 30, 
2007. 


21-30-2. Definitions. 


As used in the University Athletic Facility Funding Act: 

A. "athletic facility revenues" means rentals, receipts, fees or other charges imposed by and 
paid to a university for the rights to use, operate or manage a university athletic facility by any 
person; 

B. "athletic facility surchiree! means a surcharge to be included i in each petits contract on 
tickets, parking, souvenirs, concessions, programs, advertising, merchandise, corporate suites or 
boxes, broadcast revenues and all other products or services sold at or related to a university ath- 
letic facility or related to activities occurring at a university athletic facility; 

C. "board" means the board of regents of a university; 

D. "bonds" means athletic facility revenue bonds issued by a university to pay for some or all of 
the costs of designing, purchasing, constructing, remodeling, rehabilitating, renovating, improving, 
equipping and furnishing a university athletic facility; 

E. "president" means the president of a university or a person designated by the president. of 
a university; 

F, "university" means a four-year post-secondary educational institution confirmed by Article 
12, Section 11 of the constitution of New Mexico and the main campus of which is located in a class 
A county; . 

G. "university athletic facility" means an indoor or outdoor athletic facility, including buildings 
and related improvements, primarily designed and intended for university sporting events, but 
also available for non-university sporting events and university and community cultural, educa- 
tional and entertainment events; 

H. "vendor" means every person, corporation, partnership or other entity, including a division 
or department of a university, providing products or services sold at or related to a university ath- 
letic facility; and 

I. "vendor contract" means a written arrangement between a university and a vendor pursu- 
ant to which the vendor provides products or services sold at or related to the university athletic 
facility. 


History: Laws 2007, ch. 117, § 3. ; Emergency clauses. — Laws 2007 , ch, 117, § 12 con- 
tained an emergency clause and was approved March 30, 
2007. 


21-30-3. Issuance of bonds. 


A. With the approval of the higher education department and the state board of finance, 
pursuant to a resolution of the board of regents, a university that has imposed an athletic fa- 
cility surcharge may issue athletic facility revenue bonds to pay for some or all of the costs of 
designing, purchasing, constructing, remodeling, renovating, rehabilitating, improving, equip- 
ping or furnishing a university athletic facility that has a seating capacity of twelve thousand 
or more. 
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B. The bonds shall bear interest at a rate or rates as authorized in the Public Securities Act [6- 
14-1 through 6-14-3 NMSA 1978], and the first interest payment may be for any period authorized 
in the Public Securities Act. 

C. The bonds shall be secured by athletic facility revenues and athletic facility surcharge re- 
ceipts. 

D. The university shall establish an "athletic facility bonding fund" for deposit of all athletic 
facility revenues and athletic facility surcharge proceeds. Money in the fund may be used to pay: 

(1) payments of principal, interest or prior redemption premiums due in connection with, 
and any other charges pertaining to, the bonds, including payments into any sinking fund or re- 
serve fund required by the bond resolution; 

(2) costs of operating a university athletic facility during the life of the bonds, provided 
that no such costs-shall be paid if there are current payments due pursuant to Paragraph (1) of 
this subsection; 

(3) costs of constructing, Pe acans equipping, maintaining or improving a university 
athletic facility, provided that.no such costs shall be paid if Anere are current payments due pursu- 
ant to Paragraph (1) of this subsection; or 

(4) costs of collecting or administering ic athletic facility surcharge, provided that’ no 
such costs shall be paid if there are current payments due pursuant to Paragraph (1) of this sub- 
section. 

E. Bonds issued pursuant to the University Athletic Facility. Runding Act shall be payable 
solely, from the athletic facility bonding fund and do not create an obligation or indebtedness of the 
state within the meaning of any constitutional provision. A breach of any contractual obligation 
incurred pursuant to that act shall not impose a pecuniary liability or a charge upon the general 
credit or taxing power of the state, and the bonds are not general obligations for which the state's 
full faith and credit is pledged. 

F. The state does hereby pledge that the athletic facility bonding fund shall be used only for 
the purposes specified in this section and pledged first to pay the debt service on the bonds. The 
state further pledges that any law authorizing the imposition of the athletic facility surcharge and 
the dedication of revenues to the fund shall not be amended or repealed or otherwise modified so 
as to impair the bonds to which the fund is dedicated as provided in this section. The university 
shall not repeal, amend or otherwise modify the bond resolution or the resolution imposing the 
athletic facility surcharge in such a manner that adversely affects or impairs the athletic facility 
surcharge or any bonds secured by a pledge of the athletic facility revenues and athletic facility 
surcharge receipts unless the bonds have been paid in full or provisions have been made for full 


payment. 


History: Laws 2007, ch. 117, § 4. Emergency clauses, — Laws 2007, ch. 117, § 12 con- 
tained an emergency clause and was approved March 30, 


2007. 


21-30-4. Athletic facility revenue bonds; full authority to issue; bonds 
are legal investments. 


A. The University Athletic Facility Bonding Act shall, without reference to any other act of 
the legislature, be full authority for the issuance and sale of athletic facility revenue bonds, which 
bonds shall have all the qualities of investment securities under the Uniform Commercial Code 
[Chapter 55 NMSA 1978] and shall not be invalid for any irregularity or defect or be contestable 
in the hands of bona fide purchasers or holders of the bonds for value. 

B. Athletic facility revenue bonds are legal investments for any person or board charged with 
the investment of any public funds and are acceptable as security for any deposit of public money. 


History: Laws 2007, ch. 117, § 5. Emergency clause. — Laws 2007, ch. 117, § 12 con- 
tained an emergency clause and was approved March 30, 
2007. 
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21-30-5 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-30-8 


21-30-5. Bonds tax Ssiioaeisth 


All athletic facility revenue bonds shall be exempt f from taention by the state or any of its politi- 
cal subdivisions, | | fo oh 


History: Laws 2007, ch. 117, § 6. Emergency clauses. — Laws 2007, ch. 117, § 12 con- 
tained an emergency clause and was 8 approved March 30, 
2007. . 


21-30-6. Authorization of surcharge ane other fees; use of proceeds; 
transfer. 


A. The'board may establish by reselation an athletic facility snbonared of not less than five per- 
cent but not to exceed twenty-five percent of the revenues received by a vendor 4 eeeie to each 
vendor contract entered into by the university. 

B. The athletic facility surcharge shall be imposed only for the period necessary for payment 
of principal and interest on the bonds issued to accomplish the purpose for which the revenue is 
dedicated, but the Saat spriore ney sain soiets years from the date os the resolution imposing 
the surcharge. 

C. A university that a extablished an athletic facility surcharge shall eludes the path 
in the terms of each vendor contract into which it‘enters. 

D. A university may establish'charges and fees deemed necessary Bs the board or the presi- 
dent for the use; operation or Sey ae of a ppeherehc’ seb Se facility by a person other mi 
the somplinigph an i 


History: Laws 2007, ch. 117, § 7. 


21-30-7. Collection of athletic facility surcharge; remittance to 
university. 


A. Upon the sale of a product or service subject to the athletic facility surcharge, a vendor 
shall collect the athletic facility surcharge from the purchaser of that product or service on behalf 
of the university and shall act as a trustee for the surcharge receipts. A purchaser of a product or 
service subject to the athletic facility surcharge shall be charged separately for the athletic facility 
surcharge from the cost of the product or service, or the vendor shall institute accounting controls 
or procedures sufficient to identify the amount of the surcharge owed to a university for each sale, 
transaction or exchange subject to the surcharge. Receipts from the athletic facility surcharge 
shall be remitted by a vendor to the president no later than the tenth day of the month following 
the collection of the surcharge. 

B. The president shall deposit university athletic facility revenues and athletic facility sur- 
charge receipts into the athletic facility bonding fund and act as trustee of the revenue on behalf of 
bondholders pursuant to the University Athletic Facility ee ACL so ) long as any bonds remain 
outstanding. 


History: Laws 2007, ch. 117, § 8. ee Emergency clauses. — Laws 2007, ch. 117, § 12 con- 
? tained an see site clause ae was approved March 30; 
2007. 


21-30-8. Audits. 


The board shall provide by resolution a method to audit or otherwise ensure that vendors sub- 
ject to the athletic facility surcharge collect and remit to the president the full amount of the sur- 
charge receipts due to the university. 


History: Laws 2007, ch. 117, § 9. Emergency clause. — Laws 2007, ch. 117, § 12 con- 
tained an emergency clause and was approved March 30, 
2007. 
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21-30-9 ~.. STUDENT ATHLETE ENDORSEMENT . 21-31-2 


21-30-9. Enforcement; penalties. 


A. An action to enforce the imposition and collection of an athletic facility surcharge by a ven- 
dor may be brought by a university. 

B. A district court may issue an appropriate judgment, order or rémedy to enforce the provi- 
sions of a vendor contract. 

C,. Ajudgment issued by a district court requiring athletic facility surcharge receipts to be paid 
to a university by a vendor shall also award interest at an annual rate of twelve percent on past 
due amounts, attorney fees and costs to a university. | 


History: Laws 2007, ch. 117, § 10. fe Emergency clause, — Laws 2007, ch. 117, § 12 con- 


tained an emergency clause and was approved March 30, 
2007. 


21-30-10. Liberal interpretation. 


The University Athletic Facility Funding Act shall be } liberally construed to carry out its shee 
pose. 


History: Laws 2007, ch, 117, § 11. a , : Emergency clause. — Laws 2007, ch. 117, § 12 con- 


tained an emergency clause and was approved March 30, 
2007. 


ARTICLE 31. 
Student Athlete Endorsement 


Sec. = Sec, i 
21-31-1. Short title. hi 21-31-3. Student athlete compensation. 
21-31-2. Definitions. 21-31-4. Professional representation. 


21-31-1. Short title. 


This act [21-31-1 to 21-31-4 NMSA 1978] may be cited as the "Student Athlete Endorsement 
Act". 


History: Laws 2021, ch, 124, § 1. Applicability. — Laws 2021, ch, 124, §5 provided that 


Effective dates, — Laws 2021, ch. 124 contained no the provisions of Laws 2021, ch. 124 apply to contracts en- 


effective date provision, but, pursuant to N.M. Const., ©» ‘tered into on and after July 1, 2021. 
art. IV, § 23, was effective June. 18, 2021, 90.days after 
adjournment of the legislature. 


21-31-2. Definitions. 


As used in the Student Athlete Endorsement Act: 

A. "post-secondary educational institution" means an academic, vocational, technical, busi- 
ness, professional or other school, college or university or other organization or person offering or 
purporting to offer courses, instruction, training or education from a physical site in New Mexico, 
through distance education, correspondence or in person; 

B. ‘student athlete" means an individual who engages in an intercollegiate sport; and 

C. "third party" means an individual or entity other than a post-secondary educational institu- 
tion, athletic association or athletic conference. 


History: Laws 2021, ch. 124, § 2. Applicability. — Laws 2021, ch. 124, § 5 provided that 
Effective dates. — Laws 2021, ch. 124 contained no the provisions of Laws 2021, ch. 124 apply to contracts en- 
effective date provision, but, pursuant to N.M. Const., tered into on and after July 1, 2021. 


art. IV, § 23, was effective June 18, 2021, 90 days after 
adjournment of the legislature. 
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21-31-3 STATE AND PRIVATE EDUCATION INSTITUTIONS 21-31-4 


21-31-38. Student athlete compensation. 


A. A post-secondary educational institution shall not: 

(1) uphold any rule, requirement, standard or other limitation that prevents a student 
athlete of that institution from fully participating in athletics without penalty: 

(a) for receiving food, shelter, medical expenses or insurance from a third party; or 
(b). for earning compensation from a third party as a result of the use of the aioe’ 
athlete's name, image, likeness or athletic reputation; 

(2) prohibit or discourage a student athlete from wearing footwear of the eidant athlete s 
choice during official, mandatory team activities so long as the footwear does not have reflective 
fabric or lights or pose a health risk to a'student athlete; 

(3) prevent a student athlete from receiving third-party compensation for using the stu- 
dent athlete's name, image, likeness or athletic reputation when the student athlete is not en- 
gaged in official, mandatory team activities; or 

(4) arrange third-party compensation for the use of a student athlete's name, image, like- 
ness or athletic reputation or use such deals as inducements to recruit prospective student ath- 
letes. 

B. Earning compensation from the use of a student athlete's name, image, likeness or athletic 
reputation shall not affect a student athlete's grant-in-aid or stipend eligibility, amount, duration 
or renewal. For the purposes of this section, a grant-in-aid or stipend shall not be revoked or re- 
duced as a result of a student athlete earning compensation pursuant to this section, 

C. A third party shall not offer a student athlete a contract to provide compensation to the 
student athlete for use of the student athlete's name, image, likeness or athletic reputation that 
requires a student athlete to advertise for the sponsor in person during official, mandatory team 
activities without the approval of the student athlete's post-secondary educational institution. 


History: Laws 2021, ch. 124, § 8. Applicability. — Laws 2021, ch. 124, § 5 provided that 
Effective dates. — Laws 2021, ch, 124 contained no the provisions of Laws 2021, ch. 124 apply to contracts en- 
effective date provision, but, pursuant to N.M. Const., tered into on and after July 1, 2021. : 


art. IV, § 23, was effective June 18, 2021, 90 days after 
adjournment of the legislature. 


21-31-4. Professional representation. 


A post-secondary educational institution shall not interfere with or prevent a student athlete 
from fully participating in athletics for obtaining representation unaffiliated with a post-secondary 
educational institution or its partners in relation to contracts or legal matters. An entity or in- 
dividual that represents a post-secondary educational institution or has represented that post- 
secondary educational institution in the previous four years shall not represent a student athlete 
who is attending that post-secondary educational institution in any business agreement. 


History: Laws 2021, ch. 124, § 4. Applicability. — Laws 2021, ch. 124, § 5 provided that 
Effective dates. — Laws 2021, ch. 124 contained no the provisions of Laws 2021, ch. 124 apply to contracts en- 
effective date provision, but, pursuant to N.M. Const., tered into on and after July 1, 2021. 


art. IV, § 23, was effective June 18, 2021, 90 Bop after 
adjournment of the legislature. 
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CHAPTER 22 
Public-Schools 


Art. 
1. General Provisions, 22-1-1 to 22-1-14 
2. Public Education Department and Commission, 22-2-1 to 22-2-22 
2A. Tutor-Scholars Program, Repealed 
2B. Regional Cooperative Education, 22-2B-1 to 22-2B-7 
2C. Assessment and Accountability, 22-2C-1 to 22-2C-13 
2D. Family and Youth Resources, 22-2D-1 to 22-2D-5 
2K. A-B-C-D-F Schools Rating, Repealed 
2F. School Support and Accountability, 22-2F-1 to 22-2F-3., . 
3. Educational Apportionment, Repealed 
3A. 2011 Educational Redistricting, Repealed. 
3B. 2021 Educational Redistricting Act, 22-3B-1,to 22. 3B-16 
4, Creation, Consolidation and Annexation of School Districts, 22-4-1 to, 22-4-18 
4A, Advisory Referenda, Repealed 
5. Local School Boards, 22-5-1 to 22-5-18. . 
5A. School Alcohol-Free Zone, 22-5A-1.to 22-5A-5.. 
6. School District Elections, Repealed 
7. Local School Board Member Recall, Repealed 
8. Public School Finance, 22-8-1 to 22-8-49 
8A. Charter Schools, Repealed 
8B. Charter Schools, 22-8B-1 to 22-8B-17.1 
8C. Charter School Districts, 22-8C-1 to 22-8C-8 
8D. Special Urban School District, Repealed)» ; 
8E. Charter School District Act of 2005, 22-8E-1 to 22. 8E-8 
8F. Family Income Index, 22-8F-1 to 22-8F-6 
9. Federal Aid to Education, 22-9-1 to 22-9-16 
10. Certified School Personnel, Repealed 
10A. School Personnel Act, 22-10A-1 to 22-10A-40.1 
10B. Teacher Residency, 22-10B-1 to 22-10B-9 
10C. National Board Certification Scholarship, 22-10C-1 to 22-10C-4 
11. Educational Retirement, 22-11-1 to 22-11-55 
12..Compulsory School Attendance, Repealed 
12A. Attendance for Success, 22-12A-1 to 22-12A-14 
13. Courses of Instruction and School Programs, 22-13-1 to 22-13-34 
138A. Incentives for School Improvement, Repealed 
13B. Twenty-First Century Education, Repealed 
18C. Hunger-Free Students' Bill of Rights, 22-13C-1 to 22-13C-8 
13D. K-5 Plus, 22-138D-1 to 22-13D-4 
14. Vocational Education or Rehabilitation, 22-14-1 to 22-14-32 
15. Instructional Material, 22-15-1 to 22-15-31 
15A. Technology for Education, 22-15A-1 to 22-15A-13 
15B. Educational Technology Opportunity Program, 22-15B-1 to 22-15B-2 
15C. School Library Materials, 22-15C-1 to 22-15C-10 
15D. Fine Arts Education, 22-15D-1 to 22-15D-6 
15E. Mathematics and Science Education Act, 22-15E-1 to 22-15E-6 
15F. New Mexico School for the Arts, 22-15F-1 to 22-15F-8 
16. Transportation of Students, 22-16-1 to 22-16-12 
17. Emergency Transportation, 22-17-1 to 22-17-4 
18. General Obligation Bonds of School Districts, 22-18-1 to 22-18-13 
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99-1-1 PUBLIC SCHOOLS 22-1-1 


Art. 
18A. School District roan 22- 18A-1 to 22-18A-5 
18B. Qualified School Bonds, 22-18B-1 to 22-18B-5 
18C. Qualified School Construction Bonds Act, 22-18C-1 to 22-18C-4 
19. School Revenue Bonds, 22-19-1 to 22-19-16 
19A. Teacher Housing Revenue Bond, 22-19A-1 to 22-19A-12 
19B. School District Bond Anticipation Notes, 22-19B-1 to 22-19B-9 
20. School Construction, 22-20-1 to 22-20-4 
21. Prohibited Sales by Personnel, 22-21-1 to 22-21-2 
22. Variable School Calendars, 22-22-1 to 22-22-6 — 
23. Bilingual Multicultural Education, 22-23-1 to 22-23-7 
23A. Indian Education, 22-23A-1 to 22-23A-11 
23B. Hispanic Education, 22-23B-1 to 22-23B-6 — 
23C. Black Education, 22-23C-1 to 22-23C-7 
24. Public School Capital Outlay, 22-24-1 to 22-24-12 
25. Public School Capital Improvements, 22-25-1 to 22-25-11 
26. Public School Buildings, 22-26-1 to 22-26-10 
26A. Public School Lease Purchase Act, 22-26A-1 to 22-26A-20 
27. Meditation in Public School, 22-27-1 to 22-27-3 
28. School Bus Advertisements, 22-28-1 to 22-28-6 ‘ ‘ 
29. Public School Insurance Authority, 22-29-1 to 22-29-12 
30. Statewide Cyber Academy Act, 22-30-1 to 22-30-8 
31. School Athletics Equity, 22-31-1 to 22-31-6 
32. Community Schools, 22-32-1 to 22-32-8 
33. Emergency Medication In Schools, 22-33-1 to 22-33-5 
34. Student Diabetes Management, 22-34-1 to 22-34-9 
35. Safe Schools for All Students, 22-35-1 to 22-35-5 


ARTICLE 1 


General Provisions 


Sec. Sec. 
22-1-1. Public School Code. 22-1-8. Recompiled. 
22-1-1.1. Legislative findings and purpose. 22-1-9. High school diploma; refidert military dependents. 
22-1-1.2. Legislative findings and purpose. 22-1-9.1. New Mexico diploma of excellence; state seal 
22-1-2. Definitions. for bilingual and biliterate graduates. 
22-1-2.1. Home school; requirements. 22-1-9.2, Department-issued diplomas. 
22-1-3. Definitions; public schools; classifications. 22-1-10. Waiver of requirements; temporary provision. 
22-1-4. Free public schools; exceptions; withdrawing and 22-1-11. Educational data system. . 

enrolling; open enrollment. 22-1-12. Career technical education pilot project. 
22-1-5. Recompiled. 22-1-13. Career technical education fund created: 
22-1-6. Repealed. 22-1-14, Dental examination requirement; opting out; 
22-1-6.1. Repealed. education; outreach. 


22-1-1. Public School Code. . 
Chapter 22 NMSA 1978 [except Article 5A] may be cited as the "Public School Code". 


History: 1953 Comp., § 77-1-1, enacted by Laws 
1967, ch. 16, § 1; 1977, ch. 246, § 59; 2003, ch. 153, § 1. 

Cross references. — For constitutional provisions re- 
lating to education, see N.M. Const., art. XII, § 1 et seq. 

For legislative school study committee, see 2-10-1 
NMSA 1978 et seq. 

Compiler's notes. — Laws 2003, ch. 143, § 3 would 
have repealed Article 1 of Chapter 22 NMSA 1978 effec- 
tive July 1, 2004. The repeal of this article of Chapter 22 
was contingent upon the adoption of an amendment to Ar- 
ticle 12, Section 6 of the constitution, which was approved 
at a special election held September 23, 2003. However, 


the repeal of Article 1 did not take effect, as prior to the 
July 1, 2004 effective date of the repeal of this article, 
Laws 2004, ch. 27, § 29, effective May 19, 2004, repealed 
Laws 2008, ch. 143, § 3. 

The 2003 amendment, effective April 4; 2003, sub- 
stituted "22 NMSA 1978" for "77 NMSA 1953" following 
"Chapter" at the beginning of the section. oa 


‘ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Ain. 
Jur, 2d Schools §§ 1 to 294. 3 
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22-1-1.1 


Use of public school premises for religious purposes 
during nonschool time, 79 A.L.R.2d 1148. 

Public payment of tuition, scholarship, or the like, as 
respects sectarian school, 81 A.L.R,2d 1309. 

Use of school property for other than public school or 
religious purposes. 94 A.L.R.2d 1274. 

De facto segregation of races in public schools, 11 
A.L.R.3d 780. 

Liability of school or school personnel in connection 
with suicide of student, 17 A.L.R.5th 179. 


GENERAL PROVISIONS 


22-1-1.2 


Circumstances: warranting judicial determination or 
declaration of unitary status with regard to schools oper- 
ating under court-ordered or court-supervised desegrega- 
tion plans and the effects of such declarations, 94 A.L.R. 
Fed. 667. 

Constitutionality of regulation or policy governing 
prayer, meditation, or "moment of silence" in public 
schools, 110 A.L.R. Fed. 211. 

78 C.J.S. Schools and School Districts § 3 et seq.; 78A 
C.J.S. Schools and School Districts § 478 et seq. 


22-1-1.1. Legislative findings and purpose. 


A. The legislature finds that, although New Mexico has been in the forefront of educational re- 
forms in many areas, additional improvements are necessary to enhance and upgrade the delivery 
of quality education in New Mexico. 

B, The legislature further finds that enhancement of the educational system in New Mexico 
requires a renewed emphasis on the primary grades, recognizing especially the importance of the 
first grade to a child's future educational career. 

C. The legislature further finds that teachers and administrators play a key role in any reform 
efforts and acknowledges their importance in the educational process. 

D. The legislature further finds that the smorgasbord curriculum offered in many schools fails 
to provide students with the basic educational background necessary to provide them with indis- 
pensable life skills. 

EK. The legislature further finds that discipline in the schools is essential to provide an atmo- 
sphere conducive to effective learning, 

F. It is the purpose of this reform legislation, among other things, to stress the importance of 
substantive academic subjects, provide for a greater emphasis on the primary grades, upgrade 
curriculum and graduation requirements, systematically evaluate instructional improvement and 
student progress, increase parental involvement in the public schools and recognize that teachers 
should be treated like other professionals. 


History: Laws 1986, ch. 33, § 1. 


22-1-1.2. Legislative findings and purpose. 


A. The legislature finds that no education system can be sufficient for the education of all chil- 
dren unless it is founded on the sound principle that every child can learn and succeed and that 
the system must meet the needs of all children by recognizing that student success for every child 
is the fundamental goal. 

B. The legislature finds further that the key to student success in New Mexico is to have a 
multicultural education system that: 

(1) attracts and retains quality and diverse teachers to teach New Mexico's multicultural 
student population; 

(2) holds teachers, students, schools, school districts and the state accountable; 

(8) integrates the cultural strengths of its diverse student population into the curriculum 
with high expectations for all students; 

(4) recognizes that cultural diversity in the state presents special challenges for policy- 
makers, administrators, teachers and students; 

(5) provides students with a rigorous and relevant high school curriculum that prepares 
them to succeed in college and the workplace; and 

(6) elevates the importance of public education in the state by clarifying the governance 
structure at different levels. 

C. The legislature finds further that the teacher shortage in this country has affected the abil- 
ity of New Mexico to compete for the best teachers and that, unless the state and school districts 
find ways to mentor beginning teachers, intervene with teachers while they still show promise, 
improve the job satisfaction of quality teachers and elevate the teaching profession by shifting to 
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22-1-2 PUBLIC SCHOOLS | 22-1-2 


a professional educator licensing and salary system, public schools will be unable to recruit and 
retain the highest quality, teachers in the teaching profession in New Mexico. 

D. | The legislature finds further that a well-designed, well-implemented and. well-maintained. 
assessment and accountability system is the linchpin of public school reform and must ensure that: 

(1) students who do not meet or exceed expectations will be given individual attention and 
assistance through extended learning programs and individualized tutoring; 

(2) students have accurate, useful information about their options and the adequacy of 
their preparation for post-secondary education, training or employment in order to set and achieve 
high goals; 

(3) teachers who do not meet performance standards must improve their skills or they will 
not continue to be employed as teachers; 

(4) public schools make progress toward educational excellence; and 

(5) ‘school districts and the state are prepared to actively intervene and i improve failing 
public schools. 

EK. The legislature finds further that improving children's reading and writing abilities and 
literacy throughout their years in school must remain a priority of the state. 

F. The legislature finds further that the public school governance structure needs to change to 
provide accountability from the bottom up instead of from the top down. Hach school principal, with 
the help of school councils made up of parents and teachers, must be the instructional leader in'the 
public school, motivating and holding accountable both teachers and students. Each local superin- 
tendent must-function as the school district's chief executive officer and have responsibility for the 
day-to-day operations of the school district, including personnel and student disciplinary decisions. 

G. Itis the purpose of the 2003 public school reform legislation as augmented by this 2007 leg- 
islation to provide the framework to implement the legislative findings to ensure student success 
in New Mexico. 


History: 1978 Comp., § 22-1-1.2, enacted by Laws Subsection D, Paragraph (4), after "make", deleted "ad- 


2003, ch. 158, § 2; 2007, ch. 307, § 1; 2007; ch. 308, $1; equately yearly". 

2015, ch. 58, § 1. The 2007 amendment, added, Paragraph (5) of Sub- 
The 2015 amendment, effective June 19, 2015, re- section B and Paragraph (2) of Subsection D. Laws 2007, 

moved references to adequate yearly progress; and in ch. 307, § 1 enacted identical amendments to this section. 


22-1-2. Definitions. 


As used in the Public School Code; 

A. "academic proficiency" means mastery of the subject- matter nae ae te and skills specified 
in state academic content and. performance standards for a student's grade level; 

_ B. "charter school" means a school authorized by a chartering authority to operate as a publi 
school; 

C. "commission" means the public education commission; 

D, "department" means the public education department; 

EK. "home school" means the operation by the parent of a school-age person of a home study 
program of instruction that provides a-basic academic educational program, including reading, 
language arts, mathematics, social studies and.science; | 

F, “instructional support provider" means a person who is pnralonca to support the’ instruc- 
tional program of a school district, including educational assistant, school counselor, social worker, 
school nurse, speech-language pathologist, psychologist, physical therapist, occupational therapist, 
recreational therapist, marriage and family therapist, interpreter for the deaf and diagnostician; 

G. "licensed school employee" means teachers, school administrators and instructional support 
providers; 

H. "local school board" means the policy-setting body of a school district; 

I. "local superintendent" means the chief executive officer of.a school district; 

J, "parent" includes a guardian or other person having custody and control of a school-age pehsons 

K. "private school" means a school, other.than a home school, that offers on-site programs of 
instruction and that is not under the control, supervision or management of a local school board; 
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L. "public school" means that part of a school district that is a single attendance center in 
which instruction is offered by one or more teachers and is discernible as a building or group of 
buildings generally recognized as either an elementary, middle, junior high or high school or any 
combination of those and includes’a charter school; 

_M. "school" means a supervised program of instruction designed to educate a student in a 
particular place, manner and subject area; 

N. "school administrator" means a person licensed to administer i in a school district and in- 
cludes school principals, central district administrators and charter school head administrators; 

O.. "school-age person" means a person who is at least five years of age prior to 12:01 a.m. 
on September 1 of the school year, who has not received a high school diploma or its equivalent 
and who has not reached the person's twenty-second birthday on the first day of the school year 
and meets other criteria provided in the Public School Finance Act [Chapter 22, Article 8 NMSA 
1978]; bes 

P. "school building" means a public school, an administration building and related school struc- 
tures or facilities, including teacher housing, that is owned, acquired or constructed by the school 
district as necessary to carry out the functions of the school district; 

Q. "school bus private owner" means a person, other than a school district, the department, the 
state or any other political subdivision of the state, that owns a school bus; 

R. "school district" means an area of land established as a political subdivision of the state 
for the administration of public schools and segregated geographically for taxation and bonding 
purposes; 

S. "school employee” includes licensed and nonlicensed employees of a school distridt, 

T. "school principal" means the chief instructional leader and administrative head of a public 
school; 

U. "school year" means the total number of contract days offered by public schools in a school 
district during a period of twelve consecutive months; 

V. "secretary" means the secretary of public education; 7 

W. "state agency" or "state institution" means the New Mexico military institute, New Mexico 
school for the blind and visually impaired, New Mexico school for the deaf, New Mexico boys' school, 
girls' welfare home, New Mexico youth diagnostic and development center, Sequoyah adolescent 
treatment center, Carrie Tingley crippled children's hospital, New Mexico behavioral health insti- 
tute at Las Vegas and any other state agency responsible for educating resident children; 

X. "state educational institution" means an institution enumerated in Article 12, Section 11 of 
the constitution of New Mexico; 

Y. emesis teacher" means a person who holds a certificate to substitute ) a teacher in the 
classroom; » 

Z. "teacher" means a person who holds a level one, two or three-A license and whose primary 
duty is classroom instruction or the supervision, below the school principal level, of an instruc- 
tional program or whose duties include curriculum development, peer intervention, peer coaching 
or mentoring or serving as a resource teacher for other teachers; 

AA. "certified school instructor" means a licensed school employee; and 

BB. "certified school.employee" or "certified school personnel" means a licensed school em- 
ployee.: : 


History: 1978 Comp., § 22-1-2, enacted by Laws age of twenty-one shall be used for a person who is clas- 
2008, ch. 1538, § 3; 2004, ch, 27, § 13; 2005, ch, 313, § 3; sified as special education membership as defined in Sec- 
2005, ch. 315, §.1; 2007, ch. 309, § 1; 2009, ch. 217, § 1; tion 22-8-21 NMSA 1978 or as a resident of a state insti- 
2010, ch. 116, § 1; 2015, ch. 58, § 2; 2015, ch. 108, § 1; tution" and added "and who has not reached the person's 
2019, ch. 206, § 1; 2019, ch. 207, § 1. twenty-second birthday on the first day of the school year 

Repeals. — Laws 2004, ch. 27, § 29 repealed Laws and meets other criteria provided in the Public School Fi- 
20038, ch. 143, § 2, which would have repealed this section. nance Act"; and in Subsection AA, after "means a", deleted 

Cross references. — For the public education commis- "teacher or instructional support provider" and added "li- 
sion and public education department, see 9-24-1 NMSA censed school employee". 

1978. Laws 2019, ch. 206, § 1 and Laws 2019, ch. 207, § 1, both 

The 2019 amendment, effective June 14, 2019, re- effective June 14, 2019, enacted identical amendments to 
vised the definitions of "school-age person" and "certified this section. The section is set out as amended by Laws 


school instructor" as used in the Public School Code; in 2019, ch. 207, § 1: See 12-1-8 NMSA 1978. 
Subsection O, after "equivalent", deleted "A maximum 
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2015 Amendments. — Laws 2015, ch. 108, § 1, effec- 
tive July 1, 2015, added a new Subsection B, which de- 
fined "charter school"; and in Subsection N, after "prin- 
cipals", deleted "and", and after "district administrators", 
added "and charter school head administrators", 

Laws 2015, ch. 58, § 2, effective June 19, 2015, deleted 
Subsection B, relating to "adequate yearly progress", and 
redesignated the succeeding subsections accordingly. 

The 2010 amendment, effective May 19, 2010, de- 
leted former Subsection E, which defined "forty-day, re- 


port" to mean the report of qualified student membership 


and students eligible to be qualified students that are en- 
rolled in private school or home school for the first forty 
days of school. 

Temporary provisions. — Laws 2010, ch. 116, § 9 
provided that references in the Public School Code per- 
taining to the fortieth-day or forty-day report of public 
school membership or enrollment shall be deemed to be 
references to the first reporting date, which is the sec- 


ond Wednesday in October; references pertaining to the’ 


eightieth-day or eighty-day report of public school mem- 
bership or enrollment shall be deemed to be references to 
the second reporting date, which is the second Wednes- 
day in December; and references pertaining to the one- 


hundred twentieth-day or one-hundred twenty-day re- ) 


port.of public school membership or enrollment shall be 
deemed to be references to the third reporting date, which 
is the second Wednesday in February. 

As the public schools transition from former report- 
ing dates to new reporting dates, the public education 


22-1-2.1. Home school; requirements. 


PUBLIC SCHOOLS 22-1-3 


department may: use any combination of former and 
new reporting dates as necessary to develop member- 
ship and cost projections and budgets for the 2010- 2011 
school year. 

The 2009 amendment, effective June 19, 2009, in Sub- 
section G, after "recreational therapist", added "marriage 
and family therapist". 

The 2007 amendment, effective June 15, 2007, added 
Subsection A. 

The 2005 amendment, effective April 7, 2005, changed 
the statutory reference in Subsection O from Section 22- 
8-2 NMSA 1978 to Section 22-8-21 NMSA 1978; changed 
the name of the New Mexico school for the visually handi- 
capped to the New Mexico school for the blind and visu- 
ally impaired in Subsection W; and provided in Subsec- 
tion Z that a teacher is a person whose duties include 
curriculum development, peer intervention, peer coaching 
or mentoring or serving as a resource teacher for other 
teachers. 

The 2004 amendment, effective May 19, 2004, 


. amended Subsection A to change state board to depart- 


ment; deleted the definition of "commercial advertiser" in 
Subsection B and substituted in its place a definition of 
"commission, amended Subsection C to change state de- 
partment of public education to public education depart- 


_ ment, deleted "librarian" from the definition of "instruc- 


tional support provider" in Subsection F, inserted new 
Subsection V for the definition of "secretary" and redesig- 
nated Subsections V to CC as Subsections W to BB. 


Any person operating or intending to operate.a home school shall: 

A. . submit a home school registration form made available by the department and posted :on 
the department's web site to notify the department within thirty days of the establishment of the 
home school and to notify the department on or before Avene 1 of each subsequent year of opera- 


tion of the home school; 


B. maintain records of student disease immunization or a waiver of that requirement; and 
C. provide instruction by a person possessing at least a high school diploma or its equivalent. 


History: 1978 Comp., § 22-1-2.1, enacted by Laws 
1985, ch. 21, § 2; 1993, ch. 62, § 2; 1993, ch. 226, § 1; 
2001, ch. 62, § 1; 2014, ch. 12, § 3. 

The 2014 amendment, effective July 1, 2014, required 
that home school registration forms be submitted on or 
before August 1; and in Subsection A, deleted "within 
thirty days of its establishment" and added "submit a 
home school registration form made available by the de- 
partment and posted on the department's web site to", 
after "web site to notify the", deleted "state superinten- 
dent" and added "department within thirty days", after 
"establishment of the home school", deleted "within thirty 
days of its establishment", after "home school and", added 
"to", after "and to notify the", deleted "state superinten- 
dent in writing" and added "department", after "on or be- 
fore", deleted "April 1" and added "August 1",after "year 
of operation of the", added "home", and after "operation of 


the home school", deleted "district from which the home 
school is drawing students". 

The 2001 amendment, effective June 15, 2001, in Sub- 
section A, inserted "within thirty days of its establishment" 
at the beginning of the section, inserted "state" preceding 
both instances of "superintendent", deleted "of schools of 
the school district in which the person is a resident" pre- 
ceding "of the establishment of a home school", inserted "in 
writing" following the second instance of "superintendent", 
inserted "of the school district from which the home school 
is drawing students" at the end of the subsection; in Sub- 
section B, deleted the requirement to maintain records of 
student attendance, deleted the requirement that records 
be given to the superintendent, and inserted "or a waiver 
of that requirement"; and deleted Subsection D, concern- 
ing achievement test requirements. 

The 1993 amendment, rewrote Subsection C. 


22-1-3. Definitions; public schools; classifications. 


As used in the Public School Code: 


A. "elementary school" means a public school providing instruction for grades kindergarten 


through eight, unless there is a junior high school program approved by the state board [de- 
partment], in which case it means a public school providing instruction for grades kindergarten 
through six; 
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B. "secondary school" means a public school providing instruction for grades nine through 
twelve, unless there is a junior high school program approved by the state board [department], in 
which case it means‘a public school providing instruction for grades seven through twelve; 

C. "junior high school" means a public school providing a junior high school program ap- 
proved by the state iat {department] for grades seven through nine, or for grades seven and 
eight; and 

D. "high school" means a pitblis school pitividing instruction for any of the grades nine through 
twelve, unless there is a junior high school program approved by the state board [department] for 
grades seven through nine, in which case it means a public school providing instruction for any of 
the cet th ten through twelve. ; 


History: 1953 Comp., § 77-1-3, enacted ‘by Laws references to the secretary of public education and all 


1967, ch. 16, § 3;.1977, ch. 2, § 1. references to the former. state board of education or state 
Bracketed material. — The bracketed material was . department of education shall be deemed references to 

inserted by the compiler and is not part of the law, the public education tap eas See 9-24-15 NOISA 
Laws 2004, ch. 25, § 27, provided that all references to 1978. 


the superintendent of public instruction shall be deemed 


22-1-4, Free public schools; exceptions; withdrawing and éifrolling: 
open enrollment. 


A. Except as provided by Section 24-5-2 NMSA 1978, and except as provided in Subsection H 
of this section, a free public school education shall be available to any school-age person who is a 
resident of this state and has not received 'a high school diploma or its equivalent. — 

B. A free public school education in those courses already offered to persons pursuant to the 
provisions of Subsection A'of'this section shall be available to any person who is a resident of this 
state and has Jeti a high school diploma or its equivalent if there is beg oi te space in such 
courses. 

C. A person entitled to a free public school education pursuant to the provisions of this section 
may enroll or re-enroll in a public school at any time and, unless required to attend school pursu- 
ant to the Attendance for Success Act [22-12A-1 to 22- 12A-14 NMSA 1978], sey Aja ala from a 
public school at any timé. 

D. In adopting and promulgating rareke concerning the enrollment of students eisieterrine 
from a home school or private school to the public schools, the local school board shall provide that 
the grade level at which the transferring student is placed is appropriate to the age ‘of the student 
or to the student's score on a student achievement test administered according to the statewide 
assessment and accountability system. 

‘E. A local school board shall adopt and promulgate rules governing enrollment and re- 
enrollment at public schools other than charter schools within the school district. These rules shall 
include: 

(1) definition of the sarang sities boundary and the bouridaries of attendance areas for 
each public school; 

(2) for each public school) definition of the boundaries of areas outside the school dis- 
trict boundary or within the school district but outside the public school's attendance area and 
within a distance of the public school that would not be served by a school bus route as deter- 
mined pursuant to Section 22-16-4 NMSA 1978 ‘if enrolled, which areas shall be designated as 

"walk zones"; 

(3) privritids for enrollment of students as follows: \ 

(a) first, students residing within the school district, or who will be residing within 
the school district if the student is a child in a military family who will be attending public school 
in the school district during the upcoming school year as provided in Subsection.H of this section, 
and within the attendance area of a public school and students who had resided in the attendance 
area prior to a parent who is an active duty member of the armed forces of the United States or 
member of the national guard being deployed and whose. deployment has required the stndens to 
relocate outside the attendance area for custodial care; 
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(b) second, students who previously attended the public:school; and 
(ec) third, all other applicants; 
(4). establishment of maximum allowable class size if smaller than that hasroiitas by law; 
and 
(5). rules pertaining to grounds for dénial of enrollment or re-enrollment at salisol within 
the school district and the school district's hearing and appeals process for such a denial. Grounds 
for denial.of enrollment or re-enrollment shall be limited to: 
(a) astudent's expulsion from any school district or private school in this atiate or any 
other state during the preceding twelve months; or 
(b) a student's behavior in another school district or private school in this state or 
any other state during the preceding twelve months that is detrimental to the welfare or safety of 
other students or school employees. 

F. In adopting and promulgating rules governing enrollment and re-enrollment at: public 
schools other than charter schools within the school district, a local school board may establish 
additional enrollment preferences for rules admitting students in accordance with the second and 
third priorities of enrollment set forth in Subparagraphs (b) and (c) of Paragraph (3) of Subsection 
E of this section. The additional enrollment preferences may include: 

(1) after-school child care for students; : 

(2) child care for siblings of students attending the public school; 
(8) children of employees employed at the public school; 

(4) extreme hardship; 

(5) location of a student's previous school; 

(6) siblings of students already attending the public school; and 
(7) student safety. 

G. As long as the maximum allowable class size established by law or by. rule, of a local heel 
board, whichever is lower, is not met or exceeded in a public school by enrollment of first- and second- 
priority persons, the public school shall enroll other persons applying in the priorities stated in .the 
school district rules adopted pursuant to Subsections E and F of this section. If the maximum would be 
exceeded by enrollment of an applicant in the second and third priorities, the public school shall estab- 
lish a waiting list. As classroom space becomes available, persons highest on the waiting list within the 
highest priority on the list shall be notified and given the opportunity to enroll. 

H. Every school district and charter school shall allow military families that will be relocat- 
ing to a military installation in New Mexico pursuant to an official military. order to enroll their 
children in public school prior to,their actual physical presence inthe school district. A parent may 
submit the student's name for any lottery-selected charter school, magnet.school or other public 
school program for which the student qualifies. The school district or charter school shall accept 
electronic applications for enrollment, including enrollment:in a specific school or program with 
the school district or charter school. The school district. or charter school shall provide the appli- 
cant with materials regarding academic courses, electives, sports and other relevant information 
regarding the public school in which the student wants to be enrolled. The public school shall pre- 
register the student in anticipation of the student's enrollment. A student's parent: 

(1) shall provide proof of residence in the school district within forty-five days after the 
published arrival date provided on official military documentation; and 
(2) may use any of the following addresses related to the family's military move: 
(a) atemporary on-base billeting facility; 
(b) off-base military housing; or 
(c) a purchased or leased residence. 


History: 1953 Comp., § 77-1-4, enacted by Laws For compulsory school attendance, see N.M. Const., art. 
1975, ch. 338, § 1; 1978, ch. 211, § 7; 1979, ch. 16, § 1; XII, § 5 and 22-12-1 NMSA 1978 et seq. 
1997, ch. 127, § 2; 1998, ch. 62, § 1; 2000, ch. 15, § 1; ' The 2021 amendment, effective June 18, 2021, pri- 
2000, ch. 82,°§ 1; 2001, ch. 239, § 1; 2001, ch. 244, § 1; oritized enrollment for a student identified as a child in 
2003, ch. 153, § 4; 2011, ch, 21, § 1; 2015, ch. 58, § 3; a military family who will be attending public school in 
2021, ch. 76, § 1. the school district during the upcoming school year, and 

Cross references. — For constitutional provision re-. required school districts and charter schools to allow mili- 
lating to uniform system of free public schools, see N.M. tary families to enroll school-age children prior to their 
Const., art, XII, § 1. physical presence in the state; in Subsection A, after 
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"Section 24-5-2 NMSA 1978,", added "and except as pro- 
vided in Subsection H of this section"; in Subsection E, 
Subparagraph E(3)(a), after "within the school district", 
added "or who will be residing within the school district 
if the student is a child in a military family who will be 
attending public school in the school district during the 
upcoming school year as provided in Subsection H of this 
section", in Subparagraph E(3)(b), after "students", de- 
leted "enrolled in a school rated as 'F' for two of the prior 
four years pursuant to the A-B-C-D-F Schools Rating 
Act", deleted former subparagraph designation "(c)" and 
the language "third, students" and redesignated former 
Subparagraph K(3)(d) as Subparagraph EK(3)(c), in Sub- 
paragraph E(3)(c), added "third"; in Subsection F, after "in 
accordance with the", added ' ‘second and", after "third", 
deleted "and fourth", after "Subparagraphs", added "(b) 
and", and after "(c)", deleted "and (d)"; in Subsection G, af- 
ter "in the second",deleted "through fourth priority" and 
added "and third priorities"; and added Subsection H. 

Applicability. — Laws 2021, ch. 76, § 2 provided that 

the provisions of Laws 2021, ch. 76, § 1 apply to the 2021- 

2022 and subsequent school years. 

The 2015 amendment, effective June 19, 2015, 
provided a letter rating for a reference to a school that 
needs improvement or a school ‘subject to corrective ac- 
tion; in Subsection E, Paragraph (3)(b), after "enrolled in 
a school", deleted "ranked as a school that needs improve- 
ment or a school subject to corrective action" and added 
"rated as ‘F' for two of the prior four years pursuant to the 
A-B-C-D-F Schools Rating Act", 

The 2011 amendment, effective June 17 2011, re- 
quired local school boards to adopt rules that assign ‘first 
enrollment priority to students who lived in the atten- 
dance area before a parent on active military duty was 
deployed and who was required to move outside the atten- 
dance area for custodial care because of the deployment. 


22-1-5. Recompiled. 


eterinilationas — Laws 1986, ch. 33, § 40 recom- 
piled 22-1-5 NMSA 1978, relating to school employees, 


22-1-6. Repealed. 


Repeals. — Laws 2003, ch. 153, § 73 repealed 22-1-6 
NMSA 1978, as enacted by Laws 1989, ch. 308, § 1, relating 


GENERAL PROVISIONS 


22-1-8 


The 2003 amendment, effective April 4, 2003, substi- 
tuted "assessment and accountability system" for "and lo- 
cal school district testing programs as determined by the 
state superintendent or both" at the end of Subsection D; 
substituted "students" for "persons" following "first," near 
the beginning of Subsection E(3)(a); rewrote former Sub- 
sections E(3)(b) and E(3)(c) to create present Subsections 
E(3)(b), E(3)(c) and E(3)(d); in Subsection F deleted "sec- 
ond and" preceding "third" near the middle, inserted "and 
fourth" following "third" near the middle, deleted "(b) and" 
following "Subparagraphs" near the end and inserted 
"and (d)" following "(c)" near the end; and in Subsection G 
substituted "first- and second-priority" for "first-priority" 
near the beginning and substituted "through fourth" for 
"or third" following "in the second" near the middle. 

The 2001 amendment, effective June 15, 2001, in- 
serted "school" preceding "district" throughout the sec- 
tion; added Paragraph E(5) and Subsection F, renumber- 
ing the remaining Subsections accordingly; in Subsection 
G, substituted "Subsections E and F" for "Subsection E" 
and inserted "public" preceding "school"’in the second 
sentence. 

The 2000 amendment, effective March 7, 2000, made 
the provisions of this act applicable to only non- charter, 


» public schools, 


The 1998 amendment, effective May 20, 1998, added 
"open enrollment" to the end of the section heading; sub- 
stituted "pursuant to provisions of" for "under" preceding 
"Subsection A" in Subsections B and C; in Subsection D, 
substituted "In adopting and promulgating regulations" 
for "Local school boards shall promulgate regulations con- 


~~ cerning the enrollment and re-enrollment of all persons in 


to requirements of annual:schoo!l district accountability 


22-1-6.1. Repealed. 


Repeals. — Laws 2004, ch.'27, § 29 repealed Section 22: 


1-6.1 NMSA 1978, as enacted by Laws 2003, ch, 18, § 1, 
relating to high school graduation rates, effective May 19, 


22-1-7, Recompiled. 


Recompilations. — Laws 2008, ch. 153, § 54 recom- 
piled and amended 22-1-7 NMSA 1978 as 22- 10A-33 
NMSA 1978, effective April 4, 2003. 


22-1-8. Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 72 recom- 
piled former 22-1-8 NMSA 1978, as 22-21-2 NMSA 1978, 
effective April 4, 2003. 
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adopting and promulgating discriminatory regulations"; 
and added Subsection E. 

The 1997 amendment, effective June 20, 1997, added 
the second sentence in Subsection D. 


reporting drug and alcohol use, and release from liability, 
as 22-5-4.4 NMSA 1978, effective May 21, 1986. 


report, effective April 4, 2003. For provisions of former 
section, see the 2002 NMSA 1978 on NMOneSource.com. 


2004. For provisions of former section, see the 2003 NMSA 
1978 on NMOneSource.com. 


Laws 2017, ch. 65, § 4 repealed 22-10A-33 NMSA 1978, 
effective June 16, 2017. For provisions of former section, 
see the 2016 NMSA 1978 on NM OneSource.com. 
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22-1-9. High school diploma; resident military dependents. 


A, ANew Mexico resident high school student who is required to move out of state because the 
student's parent is a member of the New Mexico national guard or.a branch of the armed forces 
of the United States and the parent is transferred to an out-of-state location may receive a New 
Mexico high school diploma under the following conditions: 

(1). the student was a New Mexico resident and was regularly enrolled in a New Mexico 
high school prior to the parent being transferred to an out-of-state location; 

(2) the student's parent notified the school district of the move and that the parent and 
student were retaining their New Mexico residency; 

(3) the student transferred to and immediately enrolled in'a high school at the new 
location and received high school credits that meet or exceed New Mexico's Tea EP Ee in 
aradua tions and 

(4) the student has not graduated from high school or received a diploma: High school 
equivalency credential or any other certification of high school completion or its equivalent. __, 

B. A student who meets the conditions of Subsection A of this section may request the New 
Mexico school district from which the student transferred to grant a high school diploma. The stu- 
dent shall include with the réquest for a New, Mexico high school diploma: 

(1) certification by the parent, and the student if over the age of eighteen, that the parent 
and student maintained their New Mexico residency; ° 

(2) a transcript from the high school the student Bbtanded and a dedetinion of the course 
units to. be transferred; and 

(8) any other information the school district requires to review 1 the venyeient2 

C. The school district shall review the student's high school transcript from the school the 
student transferred to and determine if the courses and grades meet or. exceed New Mexico's re- 
quirements for graduation. If the transcript meets New Mexico standards, the school district shall 
grant the student a high school diploma. 


History: Laws 2007, ch. 74, § 1; 2015, ch. 122, § 7. dependents; and in Paragraph (4) of Subsection A, after 

The 2015 amendment, effective July 1, 2015, replaced "received a diploma", deleted, "general educational devel- 
the term "general education development certificate" opment certificate" and added "high school equivalency 
with "high school equivalency credential" .in the provi- credemblel’. 


sion relating to highschool diplomas for resident military 


22-1-9.1. New Mexico diploma of excellence; state seal for bilingual and 
biliterate graduates. 


A. The state seal of bilingualism-biliteracy on a New Mexico aiploms of excellence certifies that 
the recipient is proficient for meaningful use in college, a career or to meet a local community lan- 
guage need in a world language other than English. The graduate's high school transcript shall also 
indicate that the graduate received the state seal on the graduate's New Mexico diploma of excellence. 

B, The department shall adopt rules. to,establish the criteria for students to earn a peal of 
bilingualism-biliteracy, to include: 

(1) the number of units of credit in a language other tay English, sevelentnig one 
courses taught in a language other than English, English language arts or English as a second 
language for English language learners; 

(2) passage of state assessments in a world language other than English or English lan- 
guage arts for English language learners; 

(3) in the case of tribal languages, certification of tribal language ahdaes bobs in consulta- 
tion with individual tribes and adherence to processes and criteria defined by that tribe as appro- 
priate for determining proficiency in its language; 

(4) demonstrated proficiency in one or more languages other than English through one of 
the following methods: 

(a) score three or higher on an advanced placement examination for a language 0 other 
than English; 
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(b) score four or higher on an international baccalaureate examination for a higher- 
level language other than English course; 

(c). score proficient on a national assessment of language proficiency in a language 
other than English; or - 

(d) provide presentations, interviews, essays, portfolios and other alternative pro- 
cesses that demonstrate proficiency in a language other than English. 

C. In establishing the criteria for awarding the state seal of bilingualism-biliteracy, the de- 
partment shall establish and consult with a task force of stakeholders that hon language 
experts, including: 

(1) Indian nations, tribes and pueblos; 

(2) teachers of world languages; 

(3) endorsed teachers of bilingual multicultural education; 

(4) directors of bilingual education: 

(5) statewide organizations representing language educators, bilingual education, dual 
language education and teachers of English as a second language; 

(6) university professors of world languages, heritage languages, Indian languages and 
bilingual education; and 

(7) representatives of the state bilingual advisory council, the Indian education advisory 
council and the Hispanic education advisory council. 


History: Laws 2014, ch. 46, § 1. Cross references. — For the Indian education advi- 
Effective dates. — Laws 2014, ch. 46 contained no ef- sory council, see 22-23A-6 NMSA 1978. 
fective date provision, but, pursuant to N.M. Const., art. For the Hispanic education advisory council, see 22- 
IV, § 23, was effective May 21, 2014, 90 days after the ad- 23B-5 NMSA 1978, 


journment of the legislature. 


22-1-9.2. Department-issued diplomas. 


The department shall authorize a diploma program that results in a diploma award by the 
department for adults who have not graduated from high school but who want a program that: 

A. documents their educational attainment through college and career readiness standards; 

B. assesses high school-level skills in applied life and work contexts; and 

C, prepares them to enter college or the workforce, upgrade their skills, advance to a better job 
or move from one field of work to another. 


History: Laws 2019, ch. 185, § 1. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 185 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


22-1-10. Waiver of requirements; temporary provision. 


The legislature finds that funding constraints require school districts to have financial flex- 
ibility to meet decreased state support. For the 2016-2017 through 2018-2019 school years, the 
secretary may waive requirements of the Public School Code and rules promulgated in accordance 
with that code pertaining to individual class load, teaching load, length of school day, staffing 
patterns, subject areas and purchases of instructional materials. The department shall monitor 
such waivers, and the secretary shall report to the legislative education study committee and the 
legislative finance committee on any issues or actions of a school district that appear to adversely 
affect student learning. 


History: Laws 2010, ch. 68, § 1; 2012, ch. 51, § 1; to meet", deleted "increased" and added "decreased", af- 


2013, ch. 187, § 1; 2013, ch. 203, § 1; 2016, ch. 22, § 1. >. ter"state"; deleted "educational requirements" and added 
The 2016 amendment, effective. May 18, 2016, al- "support"; in the second sentence, after "For the", deleted 
lowed the secretary of the public education department "2013-2014" and added "2016-2017 through 2018-2019", 
to waive certain requirements of the Public School Code and after "school", deleted "year" and added "years". 
for the 2016-2017 through 2018-2019 school year to meet 2013 Amendments. — Laws 2013, ch. 203, § 1, effec- 
funding constraints; in the first sentence, after "flexibility tive June 14, 2013, provided flexibility to school districts 
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to meet state fiscal solvency requirements; in the second ': 


sentence, after "2012-2018", added "2013-2014". 

Laws 2013, ch. 187, § 1, effective June 14, 2013, in the 
first sentence, after "legislature finds that", added "fund- 
ing constraints require", after "school districts", deleted 
"need" and added "to have financial", before "state", added 
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», The 2012 amendment, effective May 16, 2012, permit- 
ted the secretary to waive statutory and regulatory re- 
quirements for the school year 2012-2013; and in the sec- 
ond sentence, after "For the", deleted "2009-2010 through 
2011-2012" and added "2012-2013"; and after "school", 
deleted "years" and added "year", 


"Increased" and after "state", deleted "fiscal solvency" 
added "educational"; and in the second sentence, changed 
"2012-2013" to "2013-2014 and 2014-2015". 


22-1-11. Educational data system. 


A. As used in this section: 

(1) "council" means the data system council; 

(2) "data system" means the unified pre-kindergarten through post-graduate education 
accountability data system; 

(3) "data system partners" means the public education department and the higher educa- 
tion department; 

(4) “educational agencies" means other public agencies and institutions that provide 
educational services for resident school-age persons and children in state-funded private pre- 
kindergarten programs; and . 

(5) “pre-kindergarten through post-graduate system" means an integrated, seamless pre- 
kindergarten through post-graduate system of education. 

B. The data system partners, in consultation with the council, shall establish a data system, 
the purpose of which is to: 

(1) collect, integrate and report longitudinal student-level and educator data required ‘to 
implement federally or state-required education performance accountability measures; 

(2) conduct research and evaluation regarding federal, state and local education and 
training programs at all levels; and 

(3) audit and ensure compliance of those programs with applicable federal or state 
requirements. 

C. The components of the data system shall include the use of a common student identifier for 
the pre-kindergarten through post-graduate system and an educator identifier, both of which may 
include additional identifiers, with the ability to match educator data to student data and educa- 
tor data to data from schools, post-secondary education programs and other educational agencies. 

D. The data system partners shall convene a "data system council" made up of the following 
members: 

(1) the secretary of public education or the secretary's designee; 

(2) the secretary of higher education or the secretary's designee; 

(3) the secretary of children, youth and families or the secretary's designee; 

(4) the secretary of workforce solutions or the secretary's designee; 

(5) the secretary of economic development or the secretary's designee; 

(6). the secretary of information technology or the secretary's designee; 

(7) the secretary of human services or the secretary's designee; 

(8) the secretary of health or the secretary's designee; 

(9). the director of the office of education accountability or the director' s designee; 

(10) the director of the public school facilities authority or the director's designee; 

(11). arepresentative from the office of the governor; 

(12) _ the presidents or their designees of one research university, one four-year comprehen- 
sive university, two branch colleges and two independent community colleges; provided that the 
presidents shall be selected by the data system partners in collaboration with organizations that 
represent the presidents of those institutions; 

(13) at least six public school superintendents or their designees; provided that the ap- 
pointments by the data system partners shall be made so that small, medium and large school 
districts are equally represented on the council at all times; 

(14). at least three charter school administrators. or their designees appointed by the data 
system partners; 
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(15) the director of the legislative education study committee or the director’ 8 — 


(16) the mrhate of the legislative finance donieanties or the director's designee. 

E. The council’shall: 

(1). meet at least four times each calendar year; 

(2) create a management plan that assigns authority and responsibility for the opera- 
tion of the data system among the educational ares ee data will be’ tadhuded) in the data 
system; 

(3) assist the educational agencies whose diited will £8 included in the data system in de- 
veloping interagency agreements to: | 

(a) enable data to be shared across “— between the educational agencies; 

(b) define appropriate uses of data; 

(c) ‘assure researcher access to data; 

(d) assure the security of the data system; 

(e) ensure that the educational system agencies einsvtndlnaly on the council, the legis- 
lative education study committee, the legislative finance committee and other users, as a aa 
ate, have access to the data system; and 

(f) ensure the privacy of any person whose personally identifiable information i is con- 
tained in the data system; ) 

(4) develop a strategic plan for the data system; and | 

(5) create policies that ensure users have prompt and reasonable access to risporté gener- 
ated from the data system, including: 

(a) identification of categories of data system users based on security level; 

« (b) descriptions of the reports that the data system is capable of generating on de- 
mand; Tha 

(c) ‘definitions of the most timely process by which users may retrieve other reports 
without compromising the security of the data system or the privacy of any ee whose person- 
ally identifiable information is contained in’the data system. 

F. The data system strategic plan shall include: 

(1) the development of policy and practical goals, including time lines and budget Ldelle: 
that are to be met through the implementation of the data system; and 

(2) the training and professional development that the data system partners will providé 
to users who will be analyzing, accessing or entering data into the data system. 

G. The confidentiality of personally identifiable student and educator data shall be safeguarded 
consistent with the requirements of state and federal law. To the extent permitted by the data sys- 
tem partners in conformance with state and federal law, public entities participating in the data 
system may: 

-(1)' disclose or redisclose data for educational purposes and Worigtoudivial oo ape 
analyses or studies, including those authorized by law; 

(2) enter into agreements with other organizations for naar ‘studies to improve in- 
struction for the benefit of local educational agencies, public schools and post-secondary educa- 
tional institutions, subject to safeguards to ensure that the research organizadon uses the student 
records only for the authorized study purposes; and 

(3) disclose education records to a’student's former secondary school or school district 
upon request solely for purposes of evaluation or accountability for its programs. 

H. Nothing in this section precludes the data system partners, in consultation with school 
districts, charter schools and public post-secondary educational institutions, from collecting and 
distributing aggregate data about students or educators or data about an individual student or 
educator without personally identifiable information. 

I. The data system partners, in consultation with school districts, nares schools and biblic 
post-secondary educational institutions, shall jointly adopt rules to carry out the provisions of this 
section, including security administration requirements and the provision of training for data en- 
try personnel at all levels. 

J. By December 31 of each year, the data system partners shall submit a data system status 
report to the legislature and to the governor. Prior to submission and publication of the report 
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referred to in Subsection K of this section, the data system partners shall distribute a draft of the 
report to school districts, charter schools and all public post-secondary educational institutions to 
allow comment on the draft report. 

K. The data system partners, in consultation with school districts, charter schools ant public 
post-secondary educational institutions, shall develop and adopt the content and a format for the 
report, including the ability of the data system to: 

(1) connect student records from pre-kindergarten through post-graduate education; 

(2) connect public school educator data to student data; 

(3). match individual public school students' test records from year to year to measure aca- 
demic growth, including student-level college and career readiness test scores; 

(4) report the number and percentage of untested public school students by school district 
and by school and by major ethnic group, special education status, poverty status and gender; 

(5) report high school longitudinal graduation and dropout data, including information 
that distinguishes between dropouts or students whose whereabouts are unknown and students 
who have transferred to other schools, including private schools or home schools, other school dis- 
tricts or other states; 

(6) provide post-secondary remediation data, including assessment scores on exams used 
to determine the need for remediation; 

(7) provide post-secondary remedial course enrollment history, including the number and 
type of credit and noncredit remedial courses being taken; 

(8) report post-secondary retention data that indicate whether students are returning the 
second fall term after being enrolled as full-time first-time degree-seeking students; 

(9) report to New Mexico public high schools on their students who enroll in a public post- 
secondary educational institution within three years of graduating or leaving the high school re- 
garding freshman-year outcomes; 

(10) provide post-secondary student completion status, including information that indi- 
cates if students are making annual progress toward their degrees; 

(11) include data regarding students who have earned a high school euivalaniey creden- 
tial in reporting post-secondary outcomes; 

(12) report data collected for the educator accountability reporting system; 

(13) report pre-kindergarten through post-graduate student-level enrollment.data, demo-) 
graphic information and program participation information; 

(14) report pre-kindergarten through post-graduate student-level cranaetipk information, 
including information on courses completed, grades earned and cumulative grade point average; 

(15). connect performance with financial information; 

(16) establish and maintain a state data audit system to assess the quality, validity and 
reliability of data; and 

(17) provide any other student-level and educator data necessary to assess the perfor- 
mance of the pre-kindergarten through post-graduate system. 


History: Laws 2010, ch, 112, § 1; 2015, ch. 122, § 8. For the office of education accountability, see 9-6-15 


Cross references. — For the public education depart- NMSA 1978. 

ment, see 9-24-4 NMSA 1978. For the public school PaaRUes authority, see 22- 24-9 
For the higher education department, see 9-25-4 NMSA +»: NMSA 1978. 

1978, For the legislative. sihitat ih study committee, see 2- 
For the secretary of public education, see 9-24-5 NMSA 10-1 NMSA 1978. 

1978. For the legislative finance committee, see 2-5-1 NMSA 
For the secretary of higher education, see 9. 25-5 NMSA 1978. 

1978. The 2015 amendment, effective July 1, 2015, replaced 
For the secretary of children youth and families, see 9- the term "general education development certificate" with 

2A-6 NMSA 1978. “high school equivalency credential" in the provision re- 
For the secretary of workforce solutions, see 9-26-5: lating to the content of the educational data system data 

NMSA 1978, report; in Subsection J, after "Subsection K", added "of 
For the secretary of economic development, see , 9. 15-5 this section"; and in Paragraph (11) of Subsection K, de- 

NMSA 1978. leted "general educational development certificate" and 
ra the secretary of information technology, see 9-27-5 added "high school equivalency credential". 

NMSA 1978. 


For the secretary of human services, see 9-8-5 NMSA 1978, 
For the secretary of health, see 9-7-5 NMSA 1978, 
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22-1-12. Career technical education pilot project. 


A. A "career technical education pilot project" is created as a seven-year pilot project admin- 
istered. by the department to fund high-quality career technical education programs and moni- 
tor their effect on student outcomes, including achievement scores, academic growth, remediation 
rates and graduation rates. The department shall consult with the higher education department 
and the workforce solutions department as it develops its measures to determine what constitutes 
a high-quality career technical education program and what students should know and be able to 
demonstrate to an employer or to succeed in a post-secondary career technical education program. 
School districts and charter schools may apply to participate in the pilot project on forms provided 
by the department. The department may provide grants to school districts and charter schools to: 

(1) establish career technical education programs as part of the pilot project; and 
(2). provide professional development and training to career technical education teachers 
in the pilot project. 

B. Ata minimum, the career technical education se olivaaioa funded by the department as part 
of the pilot project shall: 

(1) include rigorous content aligned with academic standards and relevant career teblonie 
cal content that align secondary and post-secondary education; 

(2) incorporate permeable pathways through cee eS education; 

(3) include potential for dual credit courses; 

(4) require competency i in science, technology, engineering and mathematics; 

(5) require training in soft skills and social skills; . 

(6) . lead to an industry-recognized credential at the post-secondary level or to an associ- 
ate's or bachelor's degree; 

(7) establish partnerships among the local school district or charter school, post-secondary 
institutions and local business and industry; and 

(8) provide the data necessary to the department and the participating public schools to 
evaluate each program and the pilot project. 

C. The department shall provide professional development to existing career technical educa- 
tion teachers and training to new teachers in career technical education that: 

(1) addresses project-based learning; 

(2) includes the basics of pedagogy; 

(3) promotes integration of career technical curricula with core content areas; 

(4) includes training in instruction for employability and soft skills; 

(5) includes training in social-emotional learning and trauma-informed instruction; and 
(6) addresses department standards and benchmarks for career technical education. 

D. The department shall promulgate rules for the administration of the pilot project, the collec- 
tion and analysis of student, program and instructor data and required reporting by participating 
public schools. 

E. The department shall provide annual and final reports to the legislature through the legis- 
lative education study committee and the governor on the efficacy of the pilot project. 


History: Laws 2019, ch. 61, § 1. | IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 61 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


22-1-13. Career technical education fund created. 


The "career technical education fund" is created as a nonreverting fund in the state treasury un- 
til the end of the pilot project. The fund consists of appropriations, gifts, grants and donations, The 
department shall administer the fund and money in the fund is appropriated to the department 
to carry out the career technical education pilot project. The fund shall be administered by the 
department and money in the fund is appropriated to the department to provide grants to school 
districts and charter schools participating in the pilot project. Expenditures from the fund shall be 
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on warrants of the secretary of finance and administration on vouchers signed by the secretary of 
public education or the secretary's designated cy Fy abla ey 


‘History: Laws 2019, ch. 61, § 2. 


Effective dates. — Laws 2019, ch. 61 paler repes no ef- 


fective date provision, but, pursuant to N.M, Const., art, 


IV, § 23, was effective June'14, 2019, me days after the 
adjournment of the legislature. 


hate 
in’ 


22-1-14. Dental lgaintwation vetfutrententy opting belts education; ith 


outreach. 


“OAR As-of July 1, 2021,.a sixiidnt shall not enroll in atkad unless the student has ogottied 4 in 
accordance with protocols established by the department: 
(1) satisfactory evidence’of having undergone a dental examination that meets standards 


established pursuant to department rules; or 


(2): a form, signed by the student's parent or guardian, that states that the parent under- 
stands the risks associated when a student does not undergo a dental examination prior to school 
enrollment and that the parent or guardian nevertheless opts not to obtain a dental examination 


for the student. 


B. Department rules shall specify that atindenti shall obtain dental examinations ‘Rauired 
pursuant to Subsection A of this section at their own expense or at the Snpense of any dental 


health coverage they have. 
C. By July 1, 2020, the secretary ahSll 


(1) adept and promulgate rules to prescribe the requivemetite for dental examination 


pursuant to this section; and 


(2) provide extensive education statewide for parents and guardians explaining the re- 
quirements for dental examination and providing information regarding where they may receive 
referrals to'dental health care professionals statewide who are Shon Ae to tian es 


examinations in accordance with those rules. 


;. {3 


D. Beginning July 1, 2022, the department shall collect date tegéeding: student eautBiedee 
with the provisions of Siibsestion A of this section and make an annual written report of that data 
to the legislative finance committee and the legislative health and human services committee. 


History: Laws 2019, ch. 107, § 14. 


‘Effective dates.’— Laws 2019, ch. 107, § 19 made 
Laws 2019, ch. 107, § 14 effective June 14, 2019. 


ARTICLE 2 


Public Education Department and Commission » 


See. 

22-2-1. Secretary and department; ean powers. 

22-2-2. Department; general duties. 

22-2- 2. 1. Additional department duties; waiver of certain 
requirements. 

22-2-2.2. Commission; duties. 

22-2-2.3. Department; additional duties; closing a school; 
consultations with tribal leaders and 
members and families of students. 


22-2-3, Repealed. 
22-2-4. Repealed. 
22-2-5. Repealed.,, 
22-2-6. Repealed. 
22-2-6.1. Recompiled. 
22-2-6.2. Recompiled. 
22-2-6.3. Recompiled. 
22-2-6.4. Recompiled. 
22-2-6.5.  Recompiled. 
22-2-6.6. Recompiled. 
22-2-6.7. Recompiled. 
22-2-6.8. Recompiled. 


' Sec. 


22-2-6.9. Heccariebibs 

22-2-6.10. Recompiled. 

22-2-6.11. Recompiled. 

22-2-6.12. Recompiled. 

22-2-7. Repealed. 

22-2-8. School standards. 

22-2-8.1. School year; length of school day; minimum. 
22-2-8.2. Recompiled. 


/22-2-8.3. Repealed. 


22-2-8.4. Recompiled. 

22-2-8.5. Repealed. 

22-2-8.6. Recompiled. 

22-2-8.7, Recompiled. 

22-2-8.8. High school equivalency credential. 

22-2-8.9. Repealed. 

22-2-8.10. Repealed. 

22-2-8.11. High school curricula and end-of-course tests; 
alignment. 

22-2-8.12. Repealed. 

22-2-8.13, Standardized statewide grading system. 
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Seco) wins tf 

22-2-8.14. Student identification oes usedo on tran- 
scripts and general educational develop- 
ment certificates [high school equivalency 
credentials]. 

22-2-9. United States [and New Mexico] flag(s]; display 

regulations. 

Educational research reports. 

Repealed. 

Repealed. 

Repealed. 


22-2-10. 
22-2-11. 
22-2-12. 
22-2-13, 


PUBLIC EDUCATION DEPARTMENT AND COMMISSION 


22-2-1 


Sec. 

22-2-14.. Local school boards; public schools; suspension; 
procedures. 

Repealed. 

Reports, 

Repealed. 

Repealed. 

Recompiled. 

Repealed. 

Repealed. 

Recompiled. 


22-2-15. 
22-2-16. 
22-2-17, 
22-2-18. 
22-2-19. 
22-2-20. 
22-2-21. 
22-2-22. 


22-2-1. Secretary and department; general powers. 


A. . The secretary is the governing authority and shall have control, management and direction 
of all public schools, except as otherwise provided by pe 


B. The department may: 


(1) adopt, promulgate, and enforce rules to exercise its authority and the authority of the 


secretary; 


(2) enter into contracts to carry out its duties; ‘ 

(3) apply,to the district court for an injunction, writ of mandamus or other appropriate 
relief to enforce the provisions of the Public School Code [Chapter 22 [except Article 5A] NMSA 
1978] or rules promulgated pursuant to the Public School Code; and 

(4) waive provisions of the Public School Code as authorized by law. 


History: 1978 Comp., § 22-2-1, enacted by Laws 
1990 (1st S.S.), ch. 9, § 10; 1992, ch. 77, § 1; 1993, ch. 
226, § 2; 2008, ch. 148, § 2; 2004, ch. 27, § 14. 

Repeals and reenactments. — Laws 1990 (1st S.S.), 
ch. 9, § 10 repealed former 22:2-1 NMSA 1978, as amended 
by Laws 1990, ch. 52, § 1, and enacted a new section, effec- 
tive June 18, 1990. 

Cross references. — For constitutional provision relat- 


ing to state board of education, seé'N.M: Const., art. XII, § 6. 


For the public education department and commission, 
see 9-24-5, 9-24-10 and 9-24-15 NMSA 1978. 

The 2004 amendment, effective May 19, 2004, 
amended Subsection A to change "state board" to "secre- 
tary", amended Subsection B to change "state board" to 
"department", added a new Subparagraph (2) providing 
for the power of the department to enter into contracts 
and redesignated former Subsections C and D as Para- 
graphs (3) and (4) of Subsection B. 

The 1998 amendment, effective July 1, 1993, deleted 
former Subsection D, pertaining to approval by the state 
board of a local school board's request to waive provisions 
of the Public School Code relating to length of school day, 


staffing patterns, subject areas or the purchase of instruc- .. 


tional materials; redesignated former Subsection E as 


Subsection D; and rewrote present Subsection D, which © 


formerly authorized the state board to waive provisions of 
the Public School Code relating to staffing patterns, class 
and teaching leads, subject areas, curriculum, testing, in- 
structional time or the purchase of instructional materials. 


The 1992 amendment, effective May’ 20, 1992, in-. 


serted "or the purchase of instructional materials" in the 
first sentence of Subsection D and near the middle of Sub- 
section E; and made minor stylistic changes throughout 
the section. 


ANNOTATIONS 


Authority of secretary of public education to re- 
voke teachers' licenses, — Article XII, Section 6 of the 
New Mexico Constitution, the Uniform Licensing Act, 
Sections 61-1-1 et seq. NMSA 1978, the Public Educa- 
tion Department Act, Chapter 9, Article 24 NMSA 1978, 
the Public School Code, Chapter 22 NMSA 1978, and the 
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School Personnel Act, Chapter 22, Article 10A NMSA 
1978, do not preclude the secretary of public education 
from having exclusive authority to make the final deci- 
sion to revoke a teacher's license. Skowronski v. N.M. Pub. 
Educ. Dep't, 20138-NMCA-034, 298 P.3d 469, cert. granted, 
2013-NMCERT-003. 

Secretary's authority to disregard hearing offi- 
cer's credibility determination. — Where plaintiff was 
charged with engaging in inappropriate and improper 
sexual behavior with a fourteen-year-old victim at a char- 
ter school; a hearing officer found that the charges against 
plaintiff had not been proven by a preponderance of the 
evidence and recommended that the disciplinary action 
against plaintiff be dismissed; the secretary of public edu- 


cation reviewed the record before the hearing officer, ad- 


opted some of the hearing officer's recommendations and 
rejected others, and concluded that a preponderance of 
the evidence warranted revocation and revoked plaintiffs 
license to teach; the essential difference between the hear- 
ing officer's view of the case and that of the secretary was 
how they viewed the credibility of plaintiff and the victim 
and the believability of their testimony; the regulations of 
the public education department provided that the hear- 
ing officer had the duty to make proposed findings and 
conclusions; the secretary was not an appellate reviewer 
of the: hearing officer's findings and conclusions, the sec- 
retary had the authority, after reviewing the record, to 
modify the hearing officer's findings and conclusions; and 
the secretary was ultimately responsible for issuing:a fi- 
nal decision; and after reviewing the record, the secretary 
made independent findings of fact that were supported by 
references to the hearing transcript, the secretary did not 
exceed the secretary's authority by making the secretary's 
own credibility or fact-based determinations. Skowronski 
v. N.M. Pub. Educ. Dep't, 2013-NMCA-034, 298 P.3d 469, 
cert. granted, 2013-NMCERT-003. 

Revocation of teacher's license did not violate 
due process. — Where plaintiff was charged with engag- 
ing in inappropriate and improper sexual behavior with 
a fourteen-year-old victim at a charter school; a hearing 
officer found that the charges against plaintiff had not 
been proven by a preponderance of the evidence, based 
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in part on the credibility of the witnesses, and recom- State board has powers implied from statute. — 
mended that the disciplinary action against plaintiff be The authority of the state board in the rule- or regulation- 
dismissed; the secretary of public education reviewed the making context is not limited to those powers expressly 
record and concluded that a preponderance of the evi- granted by statute, but includes all powers that may be 
dence warranted revocation; the secretary's conclusions fairly implied therefrom. Redman v. Board of Regents, 
were supported by the record and were based on the'sec- 1984-NMCA-117, 102 N.M. 234, 693 P.2d 1266, cert. de- 
retary's analysis of the facts presented by the witnesses, nied, 102 N.M. 225, 693 P.2d 591(1985). 
the contradictions in the facts, and the victim's written Board may determine action not "good cause" for 
statement, plaintiff was not denied due process. by the firing. — It is within the province of the state board to 
fact that the secretary failed to observe'the witnesses’ de- decide that a private affair between consenting adults, an 
meanor or by the secretary's failure to defer to the hearing assistant principal and a school secretary, is not "good and 
officer's proposed findings of fact. Skowronski v. N.M. Pub, just cause" to fire an employee. Board of Educ. v. Jennings, 
Edue. Dep't, 2018-NMCA-034, 298 P.3d 469, cert. granted, 1982-NMCA-135, 98 N.M. 602, 651 P.2d 1037. 
2013-NMCERT-003. Legislative power as to duties of state board. — 
Revocation of teacher's license was supported by — The authority granted the state board for the "control, 
substantial evidence. — Where plaintiff was charged management and direction of all public schools" under 
with engaging in inappropriate and improper sexual be- N.M. Const., art. XII, § 6 must be specifically defined by 
havior with a fourteen-year-old victim; the victim was __ the legislature and the legislature may divest the state 
considering attending the charter school; the owners and board of duties previously defined. N.M. Const.,; art. XII, 
operators of the school, who were the godparents of the § 6 does not, in itself, vest the state board with any par- 
victim, hosted an event in their home; the victim and ticular duties and the legislature is empowered to deter- 
plaintiff stayed overnight and slept in the living room mine the scope of the board's authority. 1977 Op. Att'y 
where the alleged contact occurred when the victim and Gen. No. 77-06. 
plaintiff were alone, the decision of the secretary of public Am. Jur, 2d, A.L.R. and C.J.S. references. — Validity 
education to revoke plaintiff's teacher's license was sup- of local or state denial of public school courses or activities 


ported by substantial evidence. Skowronski v. N.M. Pub. to private or parochial school students, 43 A.L.R.4th 776. . 
Educ. Dep't, 2013-NMCA-034, 298 P.3d 469, cert. granted, ‘ 
2013-NMCERT-003. 


22-2-2. Department; general duties. 


The department shall: 

A... properly and uniformly enforce the provisions of the Public School Code (Chapter 22 [except 
Article 5A] NMSA 1978]; 

B. determine policy for the operation of all public schools and vocational education programs in 
the state, including vocational programs that are part of a juvenile construction industries initia- 
tive for juveniles who are committed to the custody of the children, youth and families department; 

C. supervise all schools and school officials coming under its jurisdiction, including taking over 
the control and management of a public school or school district that has failed to meet require- 
ments of law or department rules or standards, and; until such time as requirements of law, stan- 
dards or rules have been met and compliance is ensured, the powers and duties of the local school 
board and local superintendent shall be suspended; 

D. prescribe courses of instruction to be taught in all public schools in the state, requirements 
for graduation and standards for all public schools, for private schools seeking state accreditation 
and for the educational programs conducted in state institutions other than the New Mexico mili- 
tary institute; 

EK. provide technical assistance to local school boards and school districts; 

F. assess and evaluate public schools for accreditation purposes to determine the adequacy of 
student gain in standards-required subject matter, adequacy of student activities, functional fea- 
sibility of public school and school district organization, poequacy, of staff preparation and other 
matters bearing upon the education of the students; 

G. -assess and evaluate all state institutions and those private schools that desire state ac- 
creditation; 

H, enforce requirements for home schools, Upon finding that a home school is not in compli- 
ance with law, the department may order that a student attend a public school or a private school; 

I. require periodic reports on forms prescribed by it from all public schools and attendance 
reports from private schools; re 

J. determine the qualifications for and issue licenses to teachers, instructional support provid- 
ers and school administrators according to law and according to a system of classification adopted 
and promulgated by rules of the department; 
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K. deny, suspend or revoke a license according to law for incompetency, moral turpitude or any 
other good and just cause; 

L.. approve or disapprove all rules promulgated by an association or. organization attempting 
to regulate a public school activity and invalidate any rule in conflict with any rule promulgated 
by the department. The department shall require an association or organization attempting to 
regulate a public school activity to comply with the provisions of the Open Meetings Act [Chap- 
ter 10, Article 15 NMSA 1978] and be subject to the inspection provisions of the Public Records 
Act [Chapter 14, Article 3 NMSA 1978]. The department may require performance and financial 
audits of an association or organization attempting to regulate a public school activity. The depart- 
ment'shall have no power or control over the rules or the bylaws governing the administration of 
the internal organization of the association or organization; 

M.. -review decisions made by the governing board or officials of an organization or association 
regulating a public school: activity, and any decision of the department shall be final in respect 
thereto; 

N... require a; public school under its jurisdiction that sponsors athletic programs fag Sam ae 
sports to mandate that the participating student obtain catastrophic health and accident insur- 
ance coverage, such coverage to be offered through the school and issued by an insurance company 
duly licensed pursuant to the laws of New Mexico; 

O. establish and maintain regional centers, at its discretion, for conducting cooperative ser- 
vices between public schools and school districts within and among those regions and for facilitat- 
ing regulation and evaluation of school programs; 

P. approve education curricula and programs offered in all two-year public sostinBcondary edu- 
cational institutions, except those in Chapter 21, Article 12 NMSA 1978, that lead to alternative 
licenses for degreed persons pursuant to Section 22-10A-8 NMSA 1978 or licensure for educational 
assistants; 

Q. withhold program approval Aba a college of education or teacher preparation Program that 
fails to offer a course on teaching reading that: 

(1) is based upon cufrent scientifically based reading research; 

(2) aligns with department-adopted reading standards; 

(3). includes strategies and assessment measures to ensure that, beginning teachers are 
proficient in teaching reading; and 

(4) was designed after seeking input from experts in the education field; 

R... annually, prior to December 1, prepare and publish a report.on public and private education 
in the state and distribute the report to the governor and the legislature; : 

S. solicit input from local school boards and school districts in the formulation and iniplenibsee 
tation of department rules; and 

T. report to the legislature or any of its committees as requested and report findings of any 
educational research study made with public money to the legislature through its appropriate 
interim or standing committees. 


History: 1953 Comp., § 77-2-2, enacted by Laws For duties pertaining to Variable School Calendar Act, 
1967, ch, 16, § 5;.1969, ch. 180, § 2; 1971, ch. 2638, § 2; see 22-22-1 NMSA 1978 et seq. a ' 
1975, ch. 332, § 2; 1978, ch. 211, § 8; 1979, ch. 51, § 1; For duties pertaining to education and testing with re- 
1984, ch. 39, §.1; 1985, ch. 21, § 8; 1987, ch. 77, § 1; 1993,‘ spect to sickle cell trait and sickle cell anemia, see 24-3-1 
ch. 226, § 3; 1996, ch. 65, § 1; 1997, ch, 19, §.1; 1999, ch. NMSA 1978. 

279, § 1; 2000, ch. 74, § 1; 2001, ch. 286, § 1; 2001, ch. Repeals and reenactments. — Laws 2004, ch. 27, 
299, § 5; 2003, ch. 143, § 2s 2003, ch, 153, , 5; 2008, ch, § 15 repealed former 22-2-2 NMSA 1978 and enacted the 
894, § 2; 2004, ch. 27, § 15. section above, effective May 19, 2004. 

Cross references. — For power to create and consoli- Laws 2004, ch. 27, § 29 repealed Laws 2003, ch, 143, § 3, 
date school districts, see 22-4-2 and 22-4-3 NMSA 1978. effective May 19, 2004. 

For duty to administer federal grants in aid of educa- The 2003 amendment, in Subsection G, deleted "a 
tion, see 22-9-7 to 22-9-16 NMSA 1978. certificate to any person teaching, assisting teachers, su- 

For power to prescribe subjects taught in public schools pervising an instructional program, counseling, providing 
generally, see 22-13-1 NMSA 1978. special instructional services or administering in public 

For duties with respect to Instructional Material Law, schools" and inserted new language; in Subsection H, 
see 22-15-1 NMSA 1978 et seq. added "deny", deleted "certificate held by a certified school 

For approval of buildings erected near highways, see 22- instructor or certified school administrator" and inserted 
20-2 NMSA 1978. "licenses to teachers, instructional support providers 


and school administrators" and changed "immorality" to 


795 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


22-2-2.1 


"moral turpitude"; deleted Subsection M and redesignated 
the succeeding subsections accordingly; split former Sub- 
section X into two subsections and deleted "provided, how- 
ever, that no plan shall require mandatory attendance by 
any member of a local school board"; in former Subsection 
AA (now Subsection Z), deleted "public school educators" 
and inserted "school employees"; in Paragraph (2), deleted 
"including an evaluation component that will be used by 
the department of education in approving local school dis- 
trict professional development plans; and" and inserted 
new subparagraphs (a) through (é); and in former Subsec- 
tion CC (now Subsection BB), added "scientifically based 
reading". 

The 2001 amendment, effective June 15, 2001, added 
Subsections BB and CC. 

The 2000 amendment, effective July 1, 2000, added 
"including vocational programs that are part of a juvenile 
construction industries initiative for juveniles who are 
committed to the custody of the children, youth and fami- 
lies department" at the end of Subsection B. 

The 1999 amendment, effective June 18, 1999, sub- 
stituted references to "rule" or "rules" for "regulation" 
or "regulations" throughout the section, and added Sub- 
section AA, 

The 1997 amendment, effective June 20, 1997, substi- 
tuted "adopt and promulgate regulations” for "promulgate 
and publish regulations" in Subsection M and added the 
second sentence in Subsection R. 

The 1996 amendment, effective May 15, 1996, added 
"other than New Mexico military institute" .at.the end of 
Subsection J. 

The 1993 amendment, effective July 1, 1993, added 
the language beginning "and adopt regulations" at the 
end of Subsection D; inserted "all state institutions and" 
in Subsection F; deleted "under the authority of the sec- 
retary of health and environment" at the end of Subsec- 
tion J; inserted "or disapprove" near the beginning and 
inserted the present second sentence of Subsection R; de- 
leted "public" following "department of" in Subsection V; 
and made minor stylistic changes throughout the section. 


ANNOTATIONS 


School boards are immune from suit in federal 
court. — Local school boards are arms of the state system 
of education as provided in the New Mexico constitution 
and local school boards and school board members in their 
individual and official capacities are immune under the 
Eleventh Amendment from suit in federal courts. Mar- 
tinez v. Board of Educ. of the Taos Municipal Sch. Dist., 
748 F.2d 1393 (10th Cir. 1984), overruled by Duke v, Grady 
Mun. Sch., 127 F.3d 972 (10th Cir. 1997), 


PUBLIC SCHOOLS 


22-2-2.1 


Authority of secretary of public education to re- 
voke teachers' licenses, — Article XII, Section 6 of the 
New Mexico Constitution, the Uniform Licensing Act, 
Sections 61-1-1 et seq. NMSA 1978, the Public Educa- 
tion Department Act, Chapter 9, Article 24 NMSA 1978, 
the Public School Code, Chapter.22 NMSA 1978, and the 
School Personnel Act, Chapter 22, Article 10A NMSA 
1978, do not preclude the secretary of public education 
from having exclusive authority to make the final deci- 
sion to revoke a teacher's license. Skowronski v, N.M. Pub. 
Educ. Dep't, 2013-NMCA-034, 298 P.3d 469, cert. granted, 
2013-NMCERT-003. 

Board may determine action not "good cause" for 
firing. — It is within the province of the state board to 
decide that a private affair between consenting adults, an 
assistant principal and aschool secretary, is not "good and 
just cause" to fire an employee, Board of Educ. v. Jennings, 
1982-NMCA-135, 98 N.M. 602, 651 P.2d 1037. 

Board decision will be upheld unless unreasonable, 


» — Deciding whether or not an administrator is fit to per- 


form his duties is a question of policy, and the appellate court: 
will not alter the state board's decision unless the court is 
convinced it is unreasonable, not supported by substantial 
evidence or not in accordance with law. Board of Educ. v, Jen-' 
nings, 1982-NMCA-135, 98 N.M. 602, 651 P.2d.1037, 

Law reviews. — For article, "Constitutional Limita- 
tions on the Exercise of Judicial Functions by Administra- 
tive Agencies," see 7 Nat. Resources J, 599 (1967). 

For comment, "Compulsory School Attendance - Who 
Directs the Education of a Child? State v. Edgington," see 
14 N.ML.L. Rev. 453°(1984). 

' Am. Jur. 2d, A.L.R. and C.J.S. references. — Validity 
of statute or other regulations as to the use, or teaching, of 
foreign languages in schools, 7 A.L.R, 1695, 29 A.L.R. 1452. 

Extent of legislative power with respect to curriculum, 
39 A.L.R. 477, 53 A.L.R. 832. 

Bias of members ;ef license revocation board, 97 
A.L.R.2d 1210. 

Tort liability of public schools and institutions of higher 
learning for educational malpractice, 1 A.L.R.4th 1139. 

Validity of state regulation of curriculum and instruc- 
tion in private and parochial schools, 18 A.L.R.4th 649. 

Validity of local or state denial of public school courses 
or activities to private or parochial school: students, 43 
A.L.R.4th 776, 

AIDS infection as affecting right to attend public school, 
60 A.L.R.4th 15. 

Validity, construction, and effect of provision releasing 
school from liability for injuries to students caused by 
interscholastic and other extracurricular activities, 85 
A.L.R.4th 344, 

78 C.J.S. Schools and School Districts § 81 et seq. 


22-2-2.1. Additional department duties; waiver of certain requirements.. 


A. The department shall approve all reasonable requests to waive the Goliowtiaee for all public 
schools that exceed educational standards as determined by the department: . 


(1) 
(2) 
(3) 
(4) 
(5) 


accreditation review requirements as provided in Section 22-2-2 NMSA 1978; 

the length of the school day requirement as provided in Section 22-2-8.1 NMSA 1978; 
the individual class load requirement as provided in Section 22-10A-20 NMSA 1978; 
the subject area requirement as provided in Section 22-13-1 NMSA 1978; and 
purchase of instructional material from the department-approved multiple list re- 


quirement as provided in Section 22-15-8 NMSA 1978. 
B. Upon receiving a waiver request from a school that exceeds educational standards and in 
addition to the requirements set forth in Subsection A of this section, the department may waive: 
(1) the graduation requirement as provided in Section 22-13-1.1 NMSA 1978; 
(2) evaluation standards for school personnel; and 
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PUBLIC EDUCATION DEPARTMENT AND COMMISSION 


22-2-2.3 


(3) other requirements of the Public School Code [Chapter 22 [except Article 5A] NMSA 

1978] that impede innovation in education if the waiver request is supported by the teachers at 
the requesting school and the requesting school's local school board. 

C. Waivers granted pursuant to this section shall begin in ‘the school year following that in 

which a public school exceeds educational standards and may remain in effect as long as the 


school continues to exceed educational standards. 


D. The department shall only waive requirements that do not conflict with the federal No 
Child Left Behind Act of 2001 or rules adopted pursuant to that act. 


History: Laws 2003, ch. 104, § 1; 2003, ch. 143, § 2; 
2004, ch. 27, § 16. 

Cross references. — For the federal No Child Left Be- 
hind Act of 2001, see Title 20 of the U.S.C., P.L. 107-110. 

The 2004 amendment, effective May 19, 2004, in 
Subsection A, changed "state board" to "department"; in 


Paragraphs (3) and (4) of Subsection A, changed statu- 
tory references; in Paragraph (5) of Subsection A, changed 
"state-board-approved" to "department-approved"; in 
Paragraph (1) of Subsection B, changed the statutory ref- 
erence; and in Subsection D, changed state board to de- 
partment. i 


22-2-2.2. Commission; duties. 


A. The commission shall work with the department to develop the five-year strategic plan 
for public elementary and secondary education in the state. The strategic plan shall be updated 
at least biennially. The commission shall solicit the input of persons who have an interest in 
public school policy, including local school boards, school districts and school employees; home 
schooling associations; parent-teacher associations; educational organizations; the commission 
on higher education; colleges, universities and vocational schools; state agencies responsible for 
educating resident children; juvenile justice agencies; work force development providers; and 
business organizations. 

B. In addition to the duty provided in Subsection A of this section, the commission shall: 

(1) solicit input from local school boards, school districts and the public on policy and gover- 
nance issues and report its findings and recommendations to the secretary and the legislature; and 

(2) recommend to the secretary conduct and process guidelines and training curricula for 
local school boards. 


History: Laws 2004, ch. 27, § 17. 


22-2-2.3. Department; additional duties; closing a school; consultations 
with tribal leaders and members and families of students. 


A. Whenever the department is contemplating closing a public school on tribal land for any 
reason, it shall consult with tribal leaders and members and families of students attending the 
public school. 

B. Consultation shall include, among other actions, meetings in which the department explains: 

(1) the reasons for closing the public school; 
(2) the reasons why the department has not or cannot provide additional resources to keep 
the public school open; 
(3) locations of other public schools in the vicinity to which students will be sent.and the 
plan to transport students to those schools; 
(4) how the public school receiving new students will consult with tribal leaders and 
members and families of students attending the public school related to: 
(a) culturally and linguistically responsive school policies; 
(b) rigorous and culturally meaningful curricula and instructional materials; 
(c) sensitivity to the tribe's calendar of religious and other tribal obligations when 
making the school calendar; and 
(d) professional development for school personnel at the public school to ensure that 
the best practices used in teaching, mentoring, counseling and administration are culturally and 
linguistically responsive to students; 
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(5) “how the educational outcomes for the Indian students op be yelmgiay iby tng pe 
another public school; . re! 
(6) plans for the public school buildings that will be left in by the closure;:and_ , 
(7). any other matters the department believes provide an adequate explanation ’ of the 
reasons for closing the public school on tribal lands: ; . 
History: Laws 2019, ch. 174, § 1. IV, § 23, was effective June 14, 2019, 90 vend after the 


Effective dates. — Laws 2019, ch. 174 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


22-2-3. Repealed. ity 
Repeals. — Laws 2004, ch. 27, § 29 repealed 22-2-3 of former section, see the 2003 NMSA 1978 on NMOne* 


NMSA 1978, as enacted by Laws 1967, ch. 16, § 6, relating Source. com. 
to compensation, effective May 19, 2004. For provisions 


22-2-4, Repealed. 
Repeals. — Laws 2004, ch. 27; § 29 repealed 22-2-4 provisions of former section, see the 2003:.NMSA 1978 on 


NMSA 1978, as enacted by Laws 1967, ch. 16, § 7, relat- NMOneSource.com. 
ing to officers and meetings, effective May 19, 2004. For, 


22-2-5. Repealed. | 
Repeals, — Laws 2004, ch. 27, § 29 repealed 22-2-5 May .19, 2004. For provisions of former section, see the 


NMSA 1978, as enacted by Laws 1967, ch. 16, § 8, relat- 20038 NMSA 1978 on NMOneSource.com. 
ing to delegation of administrative functions, effective 


22-2-6. Repealed. | ) : | 
Repeals. — Laws 2004, ch. 27, § 29 repealed 22-2-6 provisions of former section, see the 2003 NMSA 1978 on 


NMSA 1978, as enacted by Laws 1967, ch. 16, § 9, re- NMOneSource.com. 
lating to department duties, effective May 19, 2004. For 


22-2-6.1. Recompiled. 
Recompilations. — Laws 2003, ch. 153, § 72 recom- 


piled 22-2-6,1.NMSA‘1978 as 22-29-1 NMSA 1978, effec- 
tive April 4, 2003. 


22-2-6.2. Recompiled. 


Recompilations, — Laws 2003, ch. 153,.§.72 recom- 
piled 22-2-6.2 NMSA 1978 as 22-29-2 NMSA 1978, effec- 
tive April 4, 2003. 


22-2-6.3. Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 72 recom- 
piled 22-2-6.3 NMSA 1978 as 22-293 NMSA 1978, effec- 
tive April 4, 2003. 


22-2-6.4. Recompiled. 


Recompilations, — Laws 20038, ch. 158, § 72 recom- 
piled 22-2-6,4 NMSA 1978 as 22-29-4 NMSA.1978, effec- 
tive April 4, 2003. 
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22-2-6.5. Recompiled. 
Recompilations. — Laws 2003, ch. 153, § 72 recom- 


piled 22-2-6.5 NMSA 1978 as 22-29-5 NMSA 1978, effec- 
tive April 4, 2008. 


22-2-6.6. Recompiled. 
Recompilations. — Laws 2003, ch. 153, § 72 recom- 


piled 22-2-6.6 NMSA 1978 as.22-29-6 NMSA 1978, effec- 
tive April 4, 2003, 


22-2-6.7. Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 72 recom- 
piled former 22-2-6.7 NMSA 1978,.as 22-29-7 NMSA 1978, 
effective April 4, 2003. 


22-2-6.8. Recompiled. 


Recompilations. — Laws 2008, ch. 153, § 72 recom- 
piled 22-2-6.8 NMSA 1978 as 22-29-8 NMSA 1978, effec- 
tive April 4, 2003. 


22-2-6.9. Recompiled. 


Recompilations, — Laws 20038, ch, 153, § 72 recom- | 


piled 22-2-6.9 NMSA 1978 as 22-29-9 NMSA 1978, effec- 
tive April 4, 2003. 


22-2-6.10. Recompiled. 
‘Recompilations, — Laws 20038, ch. 153, § 72 recom- 


piled 22-2-6.10 NMSA 1978 as 22-29-10 NMSA 1978, ef- 
fective April 4, 2003. 


22-2-6.11. Recompiled. 


- Recompilations. — Laws 2003, ch. 153, §.60 recom- 
piled and amended 22-2-6.11 NMSA 1978 as 22-13-1.3 
NMSA 1978, effective April 4, 2003. 


22-2-6.12. Recompiled. 


Recompilations. — Laws 2008, ch. 153, § 30 recom- 
piled and amended, 22-2-6.12 NMSA 1978 as 22-8-43 
NMSA 1978, effective April 4, 2003. 


(22-2-7, Repealed. 
Repeals. — Laws 2003, ch. 153, r 73 repealed 22-2-7 


NMSA 1978, as enacted by Laws 1967, ch, 16, § 10, re- 
lating to surety bonds for state superintendent ‘and 


22-2-8, Schaol standards. 


PUBLIC EDUCATION DEPARTMENT AND COMMISSION 22-2-8 


designated employees of the department of education, ef- 
fective April 4, 2003. For provisions of former section, see 
the 2002 NMSA 1978 on NMOneSource.com. 


The state board [department] shall prescribe standards for all public schools in the state. A copy 
of these standards shall be furnished by the department to each local school board, local superin- 
tendent and school principal. The standards shall include standards for the following areas: 
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A. curriculum, including academic content and performance standards; 

B. organization and administration of education; 

C. the keeping of records, including financial records prescribed by the department; 
D. membership accounting; 

E. teacher preparation; 

F._ the physical condition of public school buildings and grounds; and 

G. educational facilities of public schools, including laboratories and libraries. 


History: 1958 Comp., § 77-2-8, enacted by Laws of the first paragraph; added "including academic content 
1967, ch. 16, § 11; 2008, ch. 148, § 2; 20038, ch. 153, § 7. and performance standards" at the end of Subsection A; 

Repeals. — Laws 2004, ch. 27, § 29, effective May 19, and in Subsection C substituted "including" for "other 
2004, repealed Laws 2003, ch. 143, § 3, which would have than" near the middle and substituted deparimenty for 
repealed this section. "chief" at the end. 

Cross references. — For student achievement, see 22- 
20-1 NMSA 1978. ANNOTATIONS 

For references to the former board of public education, School board may allocate attendance within dis- 
see 9-24-15 NMSA 1978. ; trict. — So long as the statutory and constitutional mini- 

The 2003 amendment, effective April 4, 2008, substi- mum educational standards are satisfied, the local school 
tuted "School" for "Educational" at the beginning of the board may allocate attendance within the district. 1979 
section heading; inserted "local superintendent and school Op. Att'y Gen. No. 79-36. 


principal" following "local school board" near the middle 


22-2-8.1. School year; length of school day; minimum. 


A. Except as otherwise provided in this section, regular students shall be in school-directed 
programs, exclusive of lunch, for a minimum of the following: 

(1) kindergarten, for half-day programs, two and one-half hours per day or four hundred 
fifty hours per year or, for full-day programs, five and one-half hours per day or nine hundred 
ninety hours per year; 

(2) grades one through six, five and one-half hours per day or nine hundred ninety howe 
per year; and 

(3) grades seven through twelve, six hours per day or one thousand eighty hours per year. 

B. Up to thirty-three hours of the full-day kindergarten program may be used for home visits 
by the teacher or for parent-teacher conferences. Up to twenty-two hours of grades one through 
six programs may be used for home visits by the teacher or for parent-teacher conferences. Up to 
twelve hours of grades seven through twelve programs may be used to consult with parents to 
develop next step plans for students and for parent-teacher conferences. 

C. Nothing in this section precludes a local school board from setting a school year or the length 
of school days in excess of the minimum requirements established by Subsection A of this section. 

D. The secretary may waive the minimum length of school days in those school districts where 
such minimums would create undue hardships as defined by the department as long as the school 
year is adjusted to ensure that students in those school districts receive the same total instrue- 
tional time as other students in the state. 

E. Notwithstanding any other provision of this section, provided that instruction occurs simul- 
taneously, time when breakfast is served or consumed pursuant to a state or federal program shall 
be deemed to be time in a school-directed program and is part of the instructional day. Mi 


History: 1978 Comp., § 22-2-8.1, enacted by Laws by the governor, is set out above and incorporates both 
1986, ch. 38, § 2; 1998, ch. 226, § 4; 2000, ch. 107, § 1; amendments. The amendments enacted by Laws 2011, ch. 
20038, ch. 72, § 1; 2009, ch. 276, § 1; 2011, ch. 35, § 1; 35, § 1 and Laws 2011, ch. 154, § 1 are described below. To 
2011, ch. 154, $1. view the session laws in their entirety, see the 2011 ses- 

Repeals. — Laws 2004, ch. 27, § 29, effective May 19, sion laws on NMOneSource.com. 

2004, repealed Laws 2003, ch. 143, § 8, which would have Laws 2011, ch, 154, § 1, effective June 17, 2011, changed 
repealed this section. the measure of a school year from days to hours. 

Cross references. — For student achievement, see 22- Laws 2011, ch. 35, § 1, effective June 17, 2011, permit- 
2C-1 NMSA 1978 et seq. ted school breakfast service during instructional time. ° 

For full-time kindergarten, see 22-13-3.2 NMSA 1978. The 2009 amendment, effective June 19, 2009, added 

2011 Multiple Amendments, — Laws 2011, ch. 35, § 1 Subsection A; in Paragraph (1) of Subsection B, after 
and Laws 2011, ch. 154, § lL enacted different amendments the first occurrence of "hours per day", deleted "or four 
to this section that can be reconciled. Pursuant to 12-1-8 hundred fifty hours per year" and after second occur- 
NMSA 1978, Laws 2011, ch. 154, § 1, as the last act signed © rence, deleted "or nine hundred ninety hours per year"; 
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in Paragraph (2) of Subsection B, after "hours per day", 
deleted "or nine hundred ninety hours per year"; in Para- 
graph (3) of Subsection B, after "hours per day", deleted 
"or one thousand eighty hours per year"; added Subsec- 
tion C, in Subsection D, at the beginning of the first and 
second sentences, added "Up to" in the second sentence, 
before "programs"; changed "five" to the word "six"; and 
added the last sentence; in Subsection E, after "school 
board from setting", added "a school year or the" and 
added the reference to Subsection B; and in Subsection 
F, after "minimum length", added "or number" and after 
“hardships as defined by the", deleted "state board" and 
added the remainder of the sentence. 


22-2-8.2. Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 51 recom- 
piled and amended 22-2-8.2 NMSA 1978 as 22- 10A-20 
NMSA 1978, effective April 4, 2003. ' 


22-2-8.3. Repealed. 
Repeals. — Laws 2003, ch. 153, § 73 repealed 22-2-8.3 


NMSA 1978, as enacted by Laws 1986, ch. 33, § 4, relating 


to subject and minimum instructional areas requirements 
and accreditation, effective April 4, 2003. For provisions 


4 


22-2-8.4, Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 58 recom- 


piled and amended. 22-2-8.4 NMSA 1978 as 22-13-1,1 
NMSA 1978, effective April 4, 2003. 


22-2-8.5. Repealed. 


Repeals. — Laws 2003, ch. 153, § 73 repealed 22-2-8.5 
NMSA 1978, as,enacted by Laws 1986, ch. 33,8 6, relating 
to additional statewide testing, effective April 4, 2003. For 


22-2-8.6. Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 15 recom- 
piled and amended 22-2-8.6 NMSA 1978 as 22-2C-6 
NMSA 1978, effective April 4, 2003. 


22-2-8.7. Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 37 recom- 
piled and amended 22-2-8.7 NMSA 1978 as» 22- 10A-6 
NMSA 1918, effective April 4, 2003. 
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22-2-8.8 


Applicability. — Laws 2009, ch. 276, § 3 provided that 
the provisions of Laws 2009, ch. 276, §§ 1 and 2 apply to 
the 2010-2011 and subsequent school years. 

The 2003 amendment, effective June 20, 2003, added 
"Except as otherwise provided in this section," at the be- 
ginning of Subsection A; and added present Subsection B 
and redesignated the subsequent subsections accordingly. 

The 2000 amendment, effective May 17, 2000; rewrote 
Subsection A(1) which read "Kindergarten, two and one- 
half hours per day or four hundred and fifty hours per year." 

The 1993 amendment, effective July 1, 1993, deleted 
former Subsection D, which read "The provisions of this’ 
section shall be effective with the 1987-88 school year" 
and made minor stylistic changes in Subsection A. 


of former section, see the 2002 NMSA 1978 on NMOneS- 
ource.com. For present comparable provisions, see 22-13-1 
NMSA 1978. 


provisions of former section, see the 2002 NMSA 1978 on 
NMOneSource.com. 


22-2-8.8. High talixol saan baisnily credential. 


The department shall issue a high school equivalency credential to any canididate who is at least 
sixteen en of age on who has successfully completed the nig school a ete credential tests. 


History: Laws 1999, ch. 193, § 1; 2014, ch. 31, § 1; 
2015, ch. 122, § 9. 

Cross references, — For student achievement, see 22- 
2C-1 NMSA 1978. 
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The 2015 amendment, effective July 1, 2015, changed 
"high school equivalency tests" to "high school ey 
lency credential tests". 

The 2014 amendment, effective March 7, 2014, .ne- 
placed "general educational development certificate" with 
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22-2-8.9 


"high school equivalency credential"; in the catchline, 
changed "general educational development. certificates" 
to "high school equivalency credential"; after "The depart- 
ment", deleted "of education", after "shall issue a", deleted 
"general educational development certificate" and added 
"high school equivalency credential", and after "success- 
fully completed the", deleted "general educational devel- 
opment" and added "high school equivalency". 

Temporary provisions. — Laws 2014, ch. 31, § 2, ef- 
fective March 7, 2014, provided: 

LA. All references in law to a "general education di- 
ploma", a "general equivalency diploma", a "general edu- 
cation development certificate", a "certificate of general 
equivalency", a "graduate equivalent diploma", a "GED 


22-2-8.9. Repealed. 


Repeals. — Laws 2003, ch. 153, § 73 repealed 22-2-8.9 
NMSA 1978, as enacted by Laws 2001, ch. 165, § 1, re- 
lating to reading enhancement for public school students 


22-2-8.10. Repealed. 


Repeals. — Laws 2008, ch. 153, § 73 repealed 
22-2-8.10 NMSA 1978, as enacted by Laws 2001, ch. 287, 
§ 1, relating to the statewide mentorship program. for 


PUBLIC SCHOOLS 


22-2-8.13. 


certificate", a "high school equivalency diploma", a "certifi- 
cate of equivalency" and an "equivalency diploma" shall 
be deemed to be references to a "high school equivalency 
credential". 

B. All references in law to a "high shook diploma or 
equivalent" shall be deemed to be references to a "high 
school diploma or high school equivalency credential". 

C,. All references in law to a "high’school equivalency 
education" shall be deemed tobe references to a thigh 
school equivalency credential education". 

D.. All references: in law to. a "general elitantoal 
development test" shall be deemed to be hehe: ie to a 
"high school equivalency credential test". 


a ¢ 


not reading at grade level, effective April 4; 2003. For 
provisions of former section, see the 2002 NMSA 1978 on 
NMOneSource.com. 


certain beginning teachers, effective April 4, 2003. For 
provisions of former section, see the 2002 NMSA.1978 on 
NMOneSource.com. 


22-2-8.11. High school curricula and end-of-course tests; alignment. 


High school curricula and end-of-course tests shall be aligned with the placement tests eee 
tered by two- and four-year public educational institutions in New Mexico. 

The department of education [public education department] shall collaborate with the com- 
mission on higher education in aligning high school curricula and end-of-course tests with the 


placement tests. 


History: Laws 2003, ch. 37, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references 
to the superintendent of public instruction shall be 
deemed references to the secretary of public education 
and all references to the former state board of educa- 
tion or state department of education shall be deemed 


22-2-8.12. Repealed. 


Repeals. — Laws 2004, ch. 27, § 29 repealed 22-2- 
8.12 NMSA 1978, as enacted by Laws 2008, ch. 159, § 1 


references to the public education department. See 9-24- 
15 NMSA 1978, 

Cross references. — For student achievement, see 22- 
2C-1 NMSA 1978. 

Compiler's notes. — Laws 2003 ch. 37, § 1, and Laws 
20038, ch. 71, § 1 enacted identical new sections. effective 
on June 20, 2003. Both were compiled as 22-2-8,11 NMSA 
1978. 


effective July 1, 2004. For provisions of former section, see 
the 2002 NMSA 1978 on NMOneSource.com. 


22-2-8.13. Standardized statewide grading system. 


The department shall adopt and promulgate rules to establish a standardized alphabetic or 
numeric grading system based on the 4.0 scale or one hundred percent scale to be used by public 
schools, including charter schools, for grades three through twelve that is aligned with the New 
Mexico academic content standards and benchmarks and performance standards. A public school 
shall include the results of standards-based assessments in the standardized grading system and 
may augment the standardized grading system with a narrative or other method that measures a 
student's academic, social, behavioral or other skills. 


History: Laws 2007, ch. 255, § 1; 2011, ch, 54, § 1. 
The 2011 amendment, effective June 17, 2011, added 
public school grades three and four and charter school 


grades three through twelve to the required standardized 
alphabetic or numeric grading system. 
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22-2-8.14. Student identification numbers used on transcripts and 
general educational development certificates [high school 
equivalency credentials]. 


The state identification number issued for each public school student pursuant to Section 22- 
2C-11 NMSA 1978 shall be included on each student's transcripts and on general educational 
development certificates [high school equivalency credentials] issued by the department. 


History: Laws 2009, ch. 205, § 1. certificate", a “high school equivalency diploma", a “certifi- 
Bracketed material. — The bracketed material was cate of equivalency" and an “equivalency diploma" shall 
inserted by the compiler and is not part of the law. be deemed to be references to a "high school equivalency 
Laws 2014, ch. 31, § 2, effective March 7, 2014, pro- credential". 
vided that all references in law to a "general education Effective dates. — Laws 2009, ch: 205 contained no 
diploma", a "general equivalency diploma", a "general ed- effective date provision, but, pursuant to N.M. Const., art. 
ucation development certificate", a "certificate of general IV, § 23, was effective June 19, 2009, 90 days after the 
equivalency", a "graduate equivalent diploma", a "GED adjournment of the legislature. 


22-2-9. United States [and New Mexico] flag[s]; display regulations. 


The flag of the United States and the flag of the State of New Mexico shall be displayed in each 
classroom and on or within all public school buildings of this state according to the regulations 
adopted by the state board [departmentl]. 


History: 1953 Comp., § 77-2-9, enacted by Laws The 1989 amendment, effective June 16, 1989, in- 
1967, ch. 16, § 12; 1979, ch. 18, § 1; 1989, ch. 37, § 1. serted "and the flag of the State of New Mexico" and sub- 
Bracketed material. — The bracketed material was stituted "in each classroom and on or within all" for "on 
inserted by the compiler and is not part of the law. or within". 
Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed ~ _ ANNOTATIONS 
references to the secretary of public education and all ref- Law reviews. — For comment, "Official Symbols: Use 
erences to the former state board of education or state de- and-Abuse," see 1-N.M. L. Rev. 352 (1971). 


partment of education shall be deemed references to the 
public education department. See 9-24-15 NMSA 1978. 


22-2-10. Educational research reports. 


The findings of any educational research study made with public money shall be reported to 
the legislature or any of its committees upon request of the legislature or any of its committees. 
The legislature or any of its committees may require quarterly or more Treen progress reports 
concerning any such research. 


History: 1953 Comp., § 77-2-10, enacted by Laws 
1967, ch. 16, § 18. 


22-2-11. Repealed. 


Repeals, — Laws 2003, ch. 151, § 9 repealeds 22-2-11 effective June 20, 2003. For provisions of former section, 
NMSA 1978, as enacted by Laws 1975 (1st S.S.), ch. 8, $1, see the 2002 NMSA 1978 on NMOneSource.com. 
relating to the creation of the Indian education division, 


22-2-12. Repealed. 


Repeals. — Laws 2003, ch. 151, § 9 repealed 22-2-12 education, effective June 20, 2003. For provisions of for- 
NMSA 1978, as enacted by Laws 1975 (1st S.S.), ch. 8, § 2, mer section, see the 2002 NMSA 1978 on NMOneSource 
relating to the appointment of a division head for Indian com, 


22-2-13. Repealed. 


Repeals. — Laws 2003, ch. 151, § 9 repealed 22-2- Indian education division, effective June 20, 2003. For 
13 NMSA 1978; as enacted by Laws 1975 (1st S.S.), ch. provisions of former section, see the 2002 NMSA 1978 on 
8, § 3, relating to the duties and responsibilities of the NMOneSource.com. 
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22-2-14. Local school boards; public schools; suspension; procedures. 


A. Money budgeted by a school district shall be spent first to attain and maintain the require- 
ments for a school district as prescribed by law and by standards and rules as prescribed by the 
department. The department shall give written notification to a loca] school board, local superin- 
tendent and school principal, as applicable, of any failure to meet requirements by any part of the 
school district under the control of the local school board. The notice shall specify the deficiency. 
Instructional units or administrative functions may be disapproved for such deficiencies, The de- 
partment shall disapprove instructional units or administrative fincas that it determines to be 
detrimental to the educational process, » 

‘B. Within thirty days after receipt of the notice of failure to meet vedpaitiennnnia ea local setiool 
board, local superintendent and school principal, as applicable, shall: 

(1) comply with the specific and attendant i i la in order to remove the oatrse for 
disapproval; or 

(2) submit plans satisfactory to the department to meet requirements and remove He 
cause for disapproval. 

C. The Secretary, after'consultation with the commission, shall suspend from authority and 
responsibility a local school board, local superintendent or school principal that has had notice of 
disapproval and fails to comply with procedures of Subsection B of this section. The department 
shall act in lieu of the suspended local school board, local superintendent or school principal nul 
the department removes the suspension. 

D, To suspend a local school board, local superintendent or school principal, the secretary shall 
deliver to the local school board an alternative order of suspension, stating the cause for the sus- 
pension and the effective date and time the suspension will begin: The alternative order shall also 
contain notice of a time, date and place for a public hearing, prior to the beginning of suspension, to 
be held by the department, at which the local school board, local. superintendent, or school principal 
may appear and show cause why the suspension should not be put into effect; Within five days after 
the hearing, the secretary shall make permanent, modify or withdraw the alternative order. 

E. The secretary may suspend a local school board, local superintendent or school principal 
when the local school board, local superintendent or school principal has been notified of disap- 
proval and when the department has sufficient reason to believe that. the educational process in 
the school district or public school has been severely impaired or halted as a result of deficienciés 
so severe as to warrant disapproved status before a public hearing can be held, 

F. The department, while acting in lieu of a suspended local school board, local superintendent 
or.school principal, shall execute all the legal authority of the local school board, local superinten- 
dent or school principal and assume all the responsibilities of the local school board, local superin- 
tendent or school principal. 

G. The provisions of this section shall be invoked at any time the secretary, after consultation 
with the commission, finds the school district or public school has failed to attain and maintain the 
requirements of law or department standards and rules. 

H. The commission shall consult with the secretary and may recommend alternative actions 
for the secretary's consideration. 

I. A local school board, local superintendent or school principal aggrieved by a decision of the 
secretary may appeal to the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: 1953 Comp., § 77-6-10, enacted by Laws of the catchline; in Subsection A substituted "rules" for 


1967, ch. 16, § 64; 1969, ch. 180, § 7; 1972, ch. 89, § 1; "regulations" following ' ‘standards and": near the begin 
reenacted by 1978, ch. 129, § 1; 1979, ch. 52, § 1; 1988, ning and inserted "local superintendent and school prin- 
ch. 64, § 12; 2003, ch. 153, § 8; 2004, ch. 27, § 18.. cipal, as applicable" following "local»school board": néar 
Cross references. — For courses of instruction gener- the middle; inserted "local superintendent and school 
ally, see 22-13-1 NMSA 1978 et seq. principal, as applicable" following "local school board": 
The 2004 amendment, effective May 19, 2004, near the end of Subsection B; in Subsection C inserted 
amended Subsections B, C, D, E and F to change "state "local superintendent or school principal" following "lo- 
superintendent” and "state board" to "department" and cal school board" near the middle and inserted "local su- 
added a new Subsection H. perintendent or school principal" following "local school 
The 2003 amendment, effective April 4, 2003, substi- board," near the end; in Subsection D inserted "local su- 
tuted. "Local school boards; public schools; suspension" for perintendent or school principal" following "local. school 
"Education requirements; enforcement" at the beginning board" near the beginning and near the middle, and. 
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22-2-15 


substituted "the suspension should not be put into effect" 
for "it should not be suspended" following "show cause 
why" near the end; in Subsection E inserted "local su- 
perintendent or school principal" following "local school 
board" once near the beginning and once near the middle, 
and inserted "or public school" following "school district" 
near the middle; in Subsection F inserted "local superin- 


PUBLIC EDUCATION DEPARTMENT AND COMMISSION 


tendent or school principal" following "local school board" ~ 


near the beginning and near the middle and at the end, 
and substituted "the local school" for "that" following 
"responsibilities of" near the end; and in Subsection G in- 
serted "or public school” following "school district" near 


22-2-15. Repealed. 


Repeals. — Laws 2004, ch. 27, § 29, repealed 22- 
2-15 NMSA 1978, as enacted by Laws 1969, ch. 180, 
§ 8, relating to hearings, suspension continuance and 


22-2-16. Reports. 


22-2-21 


the middle and substituted "rules" for "regulations" at 
the end. 

The 1988 amendment, effective May 18, 1988, deleted 
former Subsection C which read "A copy of all disapproval 
notices shall be sent to the director" and redesignated suc- 
ceeding subsections accordingly; deleted "and director" 
following "state superintendent" in the second sentence 
in present Subsection C and in Subsection F; inserted 
"school" preceding "district" in present Subsection E; sub- 
stituted "local school board" for "local board of education" 
in present Subsection F; and made minor stylistic changes 
throughout the section, 


discontinuance and appeals, effective May 19, 2004. For 
provisions of former section, see the 2008 NMSA 1978 on 
NMOneSource.com. 


The state superintendent [secretary] shall report all actions taken under provisions of Sec- 
tions 22-2-14 and 22-2-15 [repealed] NMSA 1978 to the legislative school study committee. The 
state superintendent and director shall report all actions taken under provisions. of Section 22-8- 
30 NMSA 1978 to the legislative school study committee [legislative education study committee]. 


History: 1953 Comp., § 77-6-10.2, enacted by Laws 
1969, ch. 180, § 9; reenacted by 1978, ch, 129, § 3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1979, ch. 267, §.1 changed the name of the "legis- 
lative school study committee" to the "legislative educa- 
tion study committee". 


22-2-17. Repealed. 


, Repeals. — Laws 2003, ch. 153, § 73 repealed 22-2-17 
NMSA 1978, as enacted by Laws 1993, ch. 168, § 1, re- 
lating to legislative findings that a high percentage of 
students continue to drop out of school prior to earning a 


22-2-18. Repealed. 


‘Repeals. — Laws 2003, ch. 153, § 73 repealed 22-2-18 
NMSA 1978, as enacted by Laws 1993, ch. 168, § 2, re- 
lating to development of a program to provide alternative 


22-2-19. Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 72 recom- 
piles former 22-2-19 NMSA 1978, as 22-13-3.2 NMSA 
1978, effective April 4, 2003. 


22-2-20. Repealed. 


Repeals. — Laws 2017, ch. 19, § 2'repealed 22-2-20 
NMSA 1978, as enacted by Laws 2003, ch. 130, § 1, re- 
lating to kindergarten plus, pilot project, eligibility, 


22-2-21. Repealed. 


Repeals. — Laws 2019, ch. 181, § 6 repealed 22-2-21 
NMSA 1978, as enacted by Laws 2011, ch. 50, § 1, relat- 
ing to bullying and cyberbullying prevention program, 
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Compiler's notes. — Laws 2004, ch. 27, § 29 repealed 
22-2-25 NMSA 1978 effective May 19, 2004. 

Cross references. — For references to former state 
superintendent to the secretary of education, see 9-24-15 
NMSA 1978. 


high school diploma, effective April 4, 2003. For provisions 
of former section, see the 2002 NMSA 1978 on NMOneS- 
ource.com. 


opportunities to at-risk students, effective April 4, 2003. 
For provisions of former section, see the 2002 NMSA 1978 
on NMOneSource.com. 


application, reporting and evaluation, fund creation, effec- 
tive March 17, 2017. For provisions of former section, see 
the 2016 NMSA 1978 on NMOneSource.com. 


effective July 1, 2019. For provisions of former section, see 
the 2018 NMSA 1978 on NMOneSource.com. 
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22-2-22 PUBLIC SCHOOLS . 22-2A-8 


22-2-22. Recompiled. 


Compiler's notes, — Laws 2014, ch. 74, §°1 was er- 
roneously compiled as 22-2-22 NMSA 1978 and has been 
recompiled as 22-16-12 NMSA 1978 by the compiler. 


ARTICLE 2A 
Tutor-Scholars Program 


(Repealed by Laws 1991, ch. 126, § 9.) 


22-2A-1. Repealed. 
Repeals. — Laws 1991, ch. 126, § 9 repealed 22-2A-1 For provisions of former sections, see the 1990 NMSA 


NMSA 1978, as enacted by Laws 1991, ch. 126, § 1, re- 1978 on NMOneSource.com. 
lating to tutors-scholars program, effective June 30, 1994. 


22-2A-2. Repealed. 
Repeals. — Laws 1991, ch. 126, § 9 repealed 22-2A-2 For provisions of former sections, see the 1990 NMSA 


NMSA 1978, as enacted by Laws 1991, ch. 126, § 2, re- 1978 on NMOneSource.com. 
lating to tutors-scholars program, effective June 30, 1994, 


22-2A-3. Repealed. 
Repeals. — Laws 1991, ch. 126, § 9 repealed 22-2A-3 For provisions of former sections, see the 1990 NMSA 


NMSA 1978, as enacted by Laws 1991, ch. 126, § 3, re- 1978 on NMOneSource.com. 
lating to tutors-scholars program, effective June 30, 1994. 


22-2A-4. Repealed. 
Repeals. — Laws 1991, ch. 126, § 9 repealed 22-2A-4 For provisions of former sections, see the 1990 NMSA 


NMSA 1978, as enacted by Laws 1991, ch. 126, § 4, re- 1978 on NMOneSource.com. 
lating to tutors-scholars program, effective June 30, 1994. ’ 


22-2A-5. Repealed. 
Repeals. — Laws 1991, ch. 126, § 9 repealed 22-2A-5 For provisions of former sections, see the 1990 NMSA 


NMSA 1978, as enacted by Laws 1991, ch. 126, § 5, re- 1978 on NMOneSource.com. 
lating to tutors-scholars program, effective June 30, 1994. 


22-2A-6. Repealed. 
Repeals. — Laws 1991, ch. 126, § 9 repealed 22-2A-6 For provisions of former sections, see the 1990 NMSA 


NMSA 1978, as enacted by Laws 1991, ch. 126, § 6, re- 1978 on NMOneSource.com. 
lating to tutors-scholars program, effective June 30, 1994, 


22-2A-7. Repealed. 


Repeals. — Laws 1991, ch. 126, § 9 repealed 22-2A-7 For provisions of former sections, see the 1990 NMSA 
NMSA 1978, as enacted by Laws 1991, ch, 126, § 7, re- 1978 on NMOneSource.com. : 
lating to tutors-scholars program, effective June 30, 1994. 


22-2A-8. Repealed. 


Repeals. — Laws 1991, ch. 126, § 9 repealed 22-2A-8 For provisions of former sections, see the 1990. NMSA 
NMSA 1978, as. enacted by Laws 1991, ch. 126, § 8, re- 1978 on NMOneSource.com. 
lating to tutors-scholars program, effective June 30, 1994, 
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22-2B-1 REGIONAL COOPERATIVE EDUCATION 22-2B-3 


ARTICLE 2B" 


Revihal Cooperative Education 


Sec. ' ; ' See. 

22-2B-1. Short title. 22-2B-5. Regional education coordinating councils; duties. 
22-2B-2. Definitions. 22-2B-6. Repealed. 

22-2B-3. Regional education cooperatives authorized. 22-2B-7, Culturally and linguistically diverse student 
22-2B-4, Regional education coordinating councils cre- populations; professional development for 


ated; PP school personnel. 


22-2B-1. Short title. 
Chapter 22, Article 2B NMSA 1978 may be cited as the "Regional Cooperative Education Act". 


History: Laws 1998, ch. 282, § 1; 2001, ch. 298, § 3. The 2001 amendment, effective June 15, 2001, substi- 
tuted "Chapter 22, Article 2B NMSA 1978" for "Sections 1 
through 6 of this act". 


22-2B-2. Definitions. 


As used in the Regional Cooperative Education Act: 
A. "council" means a regional education coordinating council; and 
B. "cooperative" means a regional education cooperative. 


History: Laws 1993, ch. 232, § 2; 2001, ch. 293, § 4. The 2001 amendment, effective June 15, 2001, de- 
' leted Subsection C. which formerly read “fund' means an 
educational cooperative fund". 


22-2B-3. Regional education cooperatives authorized. 


A. The department may authorize the existence and operation of "regional education coop- 
eratives'. Upon authorization by the department, local school boards may join with other local 
school boards or. other state-supported, educational institutions to form cooperatives to provide 
education-related services. Cooperatives shall be deemed individual state agencies administra- 
tively attached to the department; provided that: 

(1) pursuant to the rules of the department, cooperatives may own, and have control and 
management over, buildings and land independent of the director of the facilities management 
division of the general services department; 

(2) cooperatives shall not submit budgets to the department of finance and administration 
but shall submit them to the department. The department shall, by rule; determine the provisions 
of the Public School Finance Act [Chapter 22, Article 8 NMSA 1978] relating to budgets and ex- 
penditures that are applicable to cooperatives; and 

(3) pursuant to the rules of the department, the secretary may, after considering the fac- 
tors specified in Section 22-8-38 NMSA 1978, designate a cooperative council as a board of finance 
with which all funds appropriated or distributed to it shall be deposited. If such a designation is 
not made or if such a designation is suspended by the secretary, the money appropriated or to be 
distributed to a cooperative shall be deposited with the state treasurer. Unexpended or unencum- 
bered balances in the account of a cooperative shall not revert. 

B. » The department shall, by rule, establish minimum criteria for the establishment and opera- 
tion of cooperatives. The department shall also establish procedures for oversight of cooperatives 
to ensure compliance with department rule. Cooperatives shall be exempt from the provisions of 
the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 

C. With council approval,.a cooperative may provide revenue-generating education-related 
services to nonmembers, so long as those services do not detract from the cooperative's ability to 
fulfill its responsibilities to its members. 
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D. With council approval, a cooperative may apply for and receive public and private grants as 
well as gifts, donations, bequests and Coie and use them to further the purposes and goals of 
the cooperative. 

E. Each cooperative shall tire: with the Neen rtetent as roatired by federal-state plans 
or department rules in the effectuation and administration of its educational programs. Each 
cooperative shall submit reports to the department at such times and in such form’as required by 
department rule. Reports shall include an evaluation of the effectiveness of the technical assis- 
tance and other services provided to members of the cooperative and any nonmember public and 
private entities to which the cooperative provided educational services. The reports and evalua- 
tions submitted pursuant to this subsection shall be made available upon request to the legisla- 


tive education study committee and the legislative finance committee. 


History: Laws 1998, ch. 232, § 3; 2001, ch. 293, § 5s. 


2009, ch. 64, § 1; 2013, ch. 115, § 22. 

Cross references. — For references to the former 
state board, see 9-24-15 NMSA 1978. 

For the legislative finance committee, see 2-5-1 NMSA 
1978. 

For the legislative education study committee, see 2- 
10-1 NMSA 1978. 

The 2013 amendment, effective June 14, 2018, 
changed the name of the property control division of the 
general services department to the facilities management 
division; and in Paragraph (1) of Subsection A, deleted 


"property control" and added "facilities management" be- - 


fore "division". 


The 2009 amendment, effective July 1, 2009, in Sub- 
sections A and B, changed "state board" to "department"; 
in Paragraph (3) of Subsection A, changed "state super- 
intendent" to "secretary"; deleted former. Subsection C, 
which provided for the development of a statewide long- 
range plan for educational and technical assistance activi- 
ties in public and charter schools served by cooperatives; 
and added Subsections C, D and E. 

The 2001 amendment, effective June 15, 2001, in 
Subsection A, deleted "to qualified school-age’ residents 
of participating educational entities" from the end of the 
second sentence, added "provided that" at the end of the 
third sentence, and added Paragraphs (1) through (3); 
substituted "rule" for "regulation" twice in Subsection B; 
and added Subsection C. 


22-2B-4. Regional education coordinating councils created; 


membership. 


A. Subject to regulations adopted by the state board [department] , each cooperative shall be 
governed by a regional education coordinating council. 

B: Councils shall be composed of the superintendents or chief administrative officers of each 
local school district or state-supported educational institution participating in the cooperative. 

C. Members of each council shall elect a chairman from its members. Meetings shall be held 
at the call of the chairman. A meeting ofa majority of the members of the council constitutes a 


quorum for the purpose of conducting business. 


History: Laws 1993, ch. 282, § 4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 
references to the secretary of public education and all 


references to the former state board’ of education or state 
department of education shall be deemed references to the 
public education department. See 9-24-15 NMSA 1978. 
Cross references. — For references to the former 
state board, see 9-24-15 NMSA 1978. 2 3 


22-2B-5. Regional education coordinating councils; duties. 


A. Each council shall oversee the function and operation of a cooperative: At the direction of 


the council, the cooperative shall provide: 


(1) education-related services to members of the cooperative; 
(2) technical assistance and staff development opportunities to members of the cooperative; 
(3) cooperative purchasing capabilities and fiscal epee opportunities to members 


of the cooperative; 


(4) -such additional services to members of the boo peratine as may be eee by the’ 


council to be appropriate; and 


(5) revenue-generating education-related services to nonmembers when the oo ubbis deter- 
mines that the provision of such services will not interfere with the cooperative: s ability to ag 


its responsibilities to its members. 
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REGIONAL COOPERATIVE EDUCATION 


22-2B-7 


B. Pursuant to rule of the department, each council shall: 
(1) adopt a budget and administrative guidelines as necessary to carry out the purposes 


of the cooperative; and 


(2) hire an executive director and necessary additional staff. 


History: Laws 1998, ch. 232, § 5; 2009, ch. 64, § 2. 
Cross references. — For references to the former 
state board, see 9-24-15 NMSA 1978. 


"members of"; added Paragraph (5) of Subsection A; and in 
Subsection B, changed "regulation" and added "rule", and 
changed "state board" to "department". . 


The 2009 amendment, effective July 1, 2009, in 
Subsection A, changed "all entities participating in" to 


22-2B-6. Repealed. 


Repeals. — Laws 2001, ch. 293, § 7 repealed 22-2B-6 
NMSA 1978, as enacted by Laws 1993, ch. 282, § 6, re- 
lating to the creation of educational cooperative funds, 


effective June 15, 2001. For provisions of former section, 
see the 2000 NMSA 1978 on NMOneSource.com. 


22-2B-7. Culturally and linguistically diverse student populations; 
professional development for school personnel. | 


A. All cooperatives that want to provide technical assistance and professional development for 
teachers, educational assistants and other instructional support staff in the educational needs of 
culturally and linguistically diverse students shall join together and submit one application to the 
department for funding. The group of participating cooperatives shall assign one cooperative to 
provide coordination, financial accounting and disbursement of funding received from the depart- 
ment to all participating cooperatives. 

B. With council approval, each cooperative may provide or contract for technical assistance 
and professional development for teachers, educational assistants and other instructional support 
staff that are focused on the educational needs of culturally and linguistically diverse students. 

C. Technical assistance and professional development programs shall be aligned with state 
academic content standards, benchmarks and performance standards for bilingual multicultural 
education and shall meet school district and charter school educational plans related to bilingual 
multicultural education, Indian education and Hispanic education. 

D. . Professional development programs shall be centered on the following: 

(1) research-based bilingual multicultural education and language revitalization programs 
and implications for instruction; 

(2) best practices in teaching English as a second language, English language develop- 
ment, bilingual multicultural education and language revitalization programs; 

(3) classroom assessments that support academic and language development; 

(4) principles of first and second language acquisition, including language revitalization, 
differentiated language instruction and sheltered content instruction; and 

(5) effective practices of program implementation and program evaluation. 

E. With council approval, a cooperative may offer professional development to school personnel 
in school districts and charter schools that are not members of the cooperative and may charge a 
course fee, which shall not be more than the actual per-participant cost of attendance at the pro- 
fessional development program. 

F, Each participating cooperative shall provide direct technical assistance, in addition to pro- 
fessional development, that results in improved culturally and linguistically responsive education 
in public schools. The participating cooperatives shall work closely with appropriate service pro- 
viders to build and support cooperative, school district and charter school internal capacity of their 
staff and their members' staff to ensure long-term, local, sustained support to teachers and other 
school personnel who work with culturally and linguistically diverse students. 


IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


History: Laws 2019, ch. 200, § 1. 
Effective dates. — Laws 2019, ch. 200 contained no 
effective date provision, but, pursuant to N.M, Const., art. 
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22-2C-3 


ARTICLE 20° 


| Assessment and Accountability 


Sec. 
22-2C-1. Short title.. 
22-2C-2. ‘Purposes. 


22-2C-3. Academic content and performance standards; 


department powers and duties. 

22-2C-4. Statewide assessment and accountability system; 
indicators; required assessments; alterna- 
tive assessments; limits on alternatives to 
English language reading assessments, 

22-2C-4.1. Statewide college and workplace readiness 
assessment system. 

22-2C-5. Measuring and categorizing students’ academic 
performance. 

22-2C-6. Remediation programs; promotion policies; re- 
strictions. 


22.2C-1. Short title. 


Sec. 

22-2C-7. Repealed. $ 

22-2C-7,1.. Repealed. 

22-2C-8, State improving schools program. 

22-2C-9.. Incentives for school: improvement fund; cre- 
ated; distributions. 

22-2C-10. Schools in need of improvement fund; uated 

22-2C-11. Assessment and accountability system report- 
ing; parent survey; data system; fiscal in- 
formation. 

22-2C-11.1. Student identification number uBIayS to 
that student. 

22-2C-12. Repealed. . 

22-2C-18. Reporting recommended shanees to lawa. 


Chapter 22, Article 2C NMSA 1978 may be cited as the "Assessment and Accountability Act". 


History: 1978 Comp., § 22-2A-1, enacted by Laws 
2008, ch. 153, §. 10; 2007, ch. 307, § 2; 2007, ch. 308, § 2; 
2007, ch. 309, § 2. 

Compiler's notes, — Laws 2003, ch. 153, §§ 10 to 20 
were enacted as 22-2A-1 to 22-2A-11 NMSA 1978, but 
were relocated due to the existing Article 2A. 


22-2C-2. Purposes. 


The 2007 amendments, effective June 15, 2007, 
changed the statutory reference to the act, 

Laws 2007, ch. 307, § 2, Laws 2007, ch. 308, § 2 and 
Laws 2007, ch. 309, § 2 enacted identical amendments to’ 
this section. The section was set out as amended by Laws 
2007, ch. 309, § 2, See 12-1-8 NMSA 1978. 


The purposes of the Assessment and Accountability Act are to comply with federal account- 
ability requirements; ‘to: provide the means whereby parents, students, public schools and the 
public can assess the progress of students in learning’‘and schools in teaching required academic 
content; and to institute a system in which public schools, school districts and the department are 
held accountable for ensuring student success. 

History: 1978 Comp., § 22-2A-2, enacted by Laws Emergency clauses. — Laws 2003, ch. 153, § 74 con- 
2003, ch. 153, § 11. tained an emergency clause and was approved April 4, 

Compiler's notes. — Laws 2003, ch. 153, §§ 10 to 20 2003. 


were enacted as 22-2A-1 to 22-2A-11 NMSA 1978, but 
were relocated due to the existing Article 2A. 


22-2C-3. Academic content and performance standards; department 
powers and duties. 


A. The department shall adopt academic content and performance standards for grades one 
through twelve in the following areas: 
(1) mathematics; 
(2) reading and language arts; 
(3) science; and 
(4) social studies. 
B. The department may adopt content and performance standards in other subject areas, 
C. Academic content and performance standards shall be sufficiently academically challenging 
to meet or exceed any applicable federal requirements. 
D. The department shall measure the performance of every public school in New Mexico, 
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History: 1978 Comp., § 22-2A-3, enacted by Laws references to the state board with the public education 


20038, ch. 153, § 12; 2015, ch. 58, § 5. department; in the catchline, after "standards;", changed 
Compiler's notes. — Laws 2003, ch. 153, §§ 10 to 20 "state board" to "department"; in Subsections A and B, 
were enacted as 22-2A-1 to 22-2A-11 NMSA 1978, but changed "state board" to "department"; in Subsection C, 
were relocated due to the existing Article 2A. after "exceed", added "any applicable"; in Subsection D, af- 
The 2015 amendment, effective June 19, 2015, re- ter "New Mexico", deleted the remainder of the subsection 
moved references to adequate yearly progress and replaced relating to adequate yearly progress. 


22-2C-4. Statewide assessment and accountability system; indicators; 
required assessments; alternative assessments; limits on 
alternatives to English language reading assessments. 


A. The department shall establish a statewide assessment and accountability system that is 
aligned with the state academic content and performance standards. 

B. The academic assessment program shall test student achievement as follows: 

(1) for grades three through eight and for grade eleven, standards-based assessments in 
mathematics, reading and language arts; 

(2) for grades three through eight, a standards-based writing assessment with the writing 
assessment scoring criteria applied to the extended response oh pg portions of the language arts 
standards-based assessments; and 

(3) for one of grades three through five and six through eight and for grade eleven, 
standards-based assessments in science by the 2007-2008 school year. 

C. The department shall involve appropriate licensed school employees in the development of 
the standards-based assessments. 

D. Before August 5 of each year, the department shall provide student scores on all standards- 
based assessments taken during the prior school year and required in Subsection B of this section 
to students’ respective school districts in order to make test score data available to assist school 
district staff with appropriate grade-level and other placement for the current school year. 

K. All students shall participate in the academic assessment program. The department shall 
adopt standards for reasonable accommodations in standards-based assessments for students 
with disabilities and limited English proficiency, including when and how accommodations may be 
applied. The legislative education study committee shall review the standards prior to adoption by 
the department. 

F. Students who have been determined to be limited English proficient may be allowed to take 
the standards-based assessment in their primary language. A student who has attended school for 
three consecutive years in the United States shall participate in the English language reading as- 
sessment unless granted a waiver by the department based on criteria established by the depart- 
ment. An English language reading assessment waiver may be granted only for a maximum of two 
additional years and only on a case-by-case basis. 


History: 1978 Comp., § 22-2A-4, enacted by Laws "grades three through eight"; in Subsections A; B, C and 


2008, ch. 153, § 13; 2004, ch. 31, § 1; 2005, ch. 315, § 2; E, changed "standards-based academic performance 
2007 ch. 306, § 1; 2007, ch. 307, § 3; 2007, ch. 308, § 3; tests" to "standards-based assessments"; and in Subsec- 
2015, ch. 58, § 6. tion D, changed "academic testing" to "standards based 

Compiler's notes. — Laws 2003, ch. 153, §§ 10 to 20 assessments". 
were enacted as 22-2A-1 to 22-2A-11 NMSA 1978, but The 2005 amendment, effective April 7, 2005, deleted 
were relocated due to the existing Article 2A. former Subsection B(1) which provided that the assess- 

The 2015 amendment, effective June 19, 2015, re- ment program shall test achievement for grades kinder- 
moved references to adequate yearly progress and_re- garten through two by diagnostic and standards based 
moved the requirement to test student achievement in tests on reading that include phonemic awareness, pho- 
social studies for certain grades; in Subsection A, after nics and comprehension by the 2003-2004 school year. 
"content and performance, standards", deleted the remain- _ The 2004 amendment, effective May 19, 2004, revised 
der of the subsection relating to adequate yearly progress; Paragraph (8) of Subsection B to change the grades from 
in Subsection B, after "assessment program", deleted "for "four; six, eight and eleven" to grades "three to nine" and 
adequate yearly progress"; and in Subsection B, Paragraph to add after "writing" and before "tests", "assessment with 
(1), after "language arts", deleted "and social studies”. the writing assessment scoring criteria applied to the 

The 2007 amendment, effective July 1,:°2007, in extended response writing portions of the language arts 
Subsection 'B, changed "grades three through nine" to criterion-referenced". 
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22-2C-4.1. Statewide college and workplace readiness assessment 
system. 


A. The department shall establish a readiness assessment system to measure the readiness 
of every New Mexico high school student for success in higher education or a career no later than 
the 2008-2009 school year. The department shall ensure that the readiness assessment system 
is aligned with state academic content and performance standards, college placement tests and 
entry-level career skill requirements. The readiness assessment system shall include, for grade 
eleven, in the fall, one or more of the following components chosen by the student; 

(1). acollege placement assessment; 
(2) a workforce readiness assessment; or 
(3) an alternative demonstration of competency using standards-based indicators. 

B. Students shall participate in the readiness assessment system at no cost to the student. 

C. Reports of assessment results shall be provided to students and parents in writing when- 
ever possible but, if necessary, orally in the language best understood by each student and parent. 

D. The department shall adopt standards for reasonable accommodations in the adminis- 
tration of readiness assessments for students with disabilities and limited English proficiency, 
including when and how accommodations may be applied. 

E. In developing, selecting or approving the high school or college readiness assessments for 
school district or charter school use, the department may adopt commercially available standards- 
based assessments or approve a school district's or charter school's short-cycle assessments that 
meet the requirements of this section. The department shall involve appropriate licensed school 
employees in the development or selection of readiness assessments. 


History: Laws 2007, ch. 307, § 4; 2007, ch. 308, § 4; department shall ensure that results of performance on 


2008, ch. 21, § 1; 2016, ch. 56, § 1. readiness assessments administered in grades nine and 

The 2016 amendment, effective May 18, 2016, elimi- ten are reported to students, parents and public schools no 
nated higher education or career readiness assessment later than four weeks following the date on which the as- 
system requirements for students in grades:nine and ten; sessments are administered, in a form that is easily under- 
in Subsection A, in the introductory paragraph, after "in- standable and useful in the next-step planning process.". 
clude," deleted "the following components:", deleted Para- The 2008 amendment, effective May 14, 2008, re- 
graphs (1) and (2), the paragraph designation "(3)", and quired a short-cycle diagnostic assessment in the ninth 
the word "in" and added "for", and redesignated former grade, a short-cycle diagnostic assessment in the tenth 
Subparagraphs (a) through (c) of Paragraph (3) as new grade that serves as an early indicator of college readi- 
Paragraphs (1) through (8) of Subsection A; in Subsec- ness, and a college placement assessment, a workforce 
tion B, deleted "All", and after "Students", deleted "at the readiness assessment or a demonstration of sel ie 
specified grade level"; and in Subsection C, deleted "The in the eleventh grade, . 


22-2C-5. Measuring and categorizing students' academic performance. 


The department shall adopt the process and methodology for measuring students' academic per- 
formance. Academic performance shall be categorized by school and by the following subgroups: 

A. ethnicity; 

B. race; 

C. limited English proficiency; 

D. students with disabilities; and 


EK. poverty. 

History: 1978 Comp., § 22-2A-5, enacted by Laws "methodology for", deleted "calculating adequate yearly 
2003, ch.'153, § 14; 2007, ch. 309, § 3; 2015, ch. 58, § 7. progress: The statewide standards-based assessments 

Compiler's notes. — Laws 2003, ch. 153, §§ 10 to 20 used to assess*adequate yearly progress shall be valid 
were enacted as 22-2A-1 to 22-2A-11 NMSA 1978, but and reliable and shall conform with nationally recog- 
were relocated due to the existing Article 2A. nized professional and technical standards" and added 

The 2015 amendment, effective June'19, 2015, re- "measuring students' academic performance", and after 
moved references to adequate yearly progress; deleted "performance shall be", deleted "measured" and added 
the former catchline, "Student achievement ratings; cal- "categorized". 
culations of adequate yearly progress" and added the The 2007 amendment, effective June 165, 2007, 
current language; in the introductory paragraph, after changed "performance tests" to "assessments". 
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22-2C-6 ASSESSMENT AND)ACCOUNTABILITY 22-2C-6 


22-2C-6. Remediation programs; promotion policies; restrictions. 


A. Remediation programs, academic improvement programs and promotion policies shall be 
aligned with school-district-determined assessment.results and requirements of the state assess- 
ment and accountability program. 

B. Local school boards shall approve school-district-developed remediation programs and aca- 
demic improvement programs to provide special instructional assistance to students in grades one 
through eight who do not demonstrate academic proficiency. The.cost of remediation programs and 
academic improvement programs shall be borne by the school district. Remediation programs and 
academic improvement programs shall be incorporated into the school district's educational plan 
for student success and filed with the department. 

C. The cost.of summer and extended day remediation programs and academic improvement 
programs offered in grades nine through twelve shall be borne by the parent; however, where 
parents are determined to be indigent according to guidelines established by the department, the 
school district shall bear those costs. 

D.. Diagnosis of weaknesses identified by a student's academic achievement may serve as crite- 
ria in assessing the need for remedial programs or retention. 

E, A parent shall be notified no later than the end of the second ais Semon that the par- 
ent's child is not academically proficient, and a. conference consisting of the parent and the teacher 
shall be held to discuss possible remediation programs available to assist the student in becom- 
ing academically proficient. Specific academic deficiencies and. remediation strategies shall be ex- 
plained to the student's parent and a written intervention plan developed containing time lines, 
academic expectations and the measurements to be used to verify that a student has overcome 
academic deficiencies. Remediation programs and academic improvement programs include tutor- 
ing, extended day or week programs, summer programs and. other research-based interventions 
and models for student improvement. 

F. At the end of grades one through seven, three options are available, Aependcit on a stu- 
dent's academic proficiency: 

(1) the student is academically proficient and shall enter the next higher Bran, 

(2) the student is not academically proficient and shall participate in the required level of 
remediation. Upon certification. by the schoo] district that the student is academically. proficient, 
the student shall enter the next higher grade; or 

(3) the student is not academically proficient after completion of the prescribed re- 
mediation program and upon the recommendation of the teacher and school peancipar shall 
either be: 

(a) retained in the same grade for no more than one school year with an academic 
improvement plan developed by the student assistance team in order to become acadamically pro- 
ficient, at which time'the student shall enter the next higher grade; or 

(b) promoted to the next grade if the parent refuses to, allow the child to be retained 
pursuant to Subparagraph (a) of this paragraph. In this case, the parent shall sign a waiver indi- 
cating the parent's desire that the student be promoted to the next higher grade with an academic 
improvement plan designed 'to. address specific academic deficiencies. The academic improvement 
plan shall be developed;by the student assistance team outlining time lines and monitoring ac- 
tivities to ensure progress toward overcoming thosé academic deficiencies. Students failing to 
become academically proficient atthe end of that year as measured by grades, performance on 
school district assessments and other measures identified by the:school district.shall be retained 
in the same grade for no more than one year in order to have additional time to achieve academic 
proficiency. 

G. At the end of the eighth grade, a student who is not academically proficient shall be 
retained in the eighth grade for no more than one school year to become academically. profi- 
cient or if the student assistance team determines that retention of the student in the eighth 
grade will not assist the student to become academically proficient, the team shall design a 
high school graduation plan to meet the student's needs for entry into the work force or a post- 
secondary educational institution. If a student is retained in the eighth grade, the student 
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assistance team shall develop a specific academic improvement plan that clearly delineates 
the student's academic deficiencies and prescribes a mienee remediation plan to address those 
academic deficiencies. ; 

H. A student who does not demonstrate academic proficiency for Ln successive school years 
shall be referred to the student assistance team for placement in an alternative program designed 
by the school district. Alternative program plans shall be filed with the department. 

I. Promotion and retention decisions affecting a student enrolled in special education shall 
be made in accordance wae the a ri of nen individual educational plan established for that 
student. 

J. For the purposes of this section: 

(1) "academic improvement plan" means a written document developed by the student as- 
sistance team that describes the specific content standards required for a certain grade level that 
a student has not achieved and that prescribes specific remediation programs such as summer 
school, extended day or week school and tutoring; 

(2) "school-district-determined assessment results" means the results obtained from stu- 
dent assessments developed or adopted by a cet school board and conducted at an spenaineonpe 
grade level or middle school level; 

(8) “educational plan for student success" means a student-centered tool dedaldped to 
define the role of the academic'improvement plan within the public school and the school district 
that addresses’ methods to improve student learning and success in school and Saas identifies 
specific measures of a student's progress; and 

(4) "student assistance team" means a group consisting of a student's: 

(a) teacher; 
(b) school counselor; 
(ec) school administrator; and 


(d) parent. 

History: 1978 Comp., § 22-2-8.6, enacted by Laws established by the content standards" near the middle 
1986, ch. 33, § 7; 1987, ch. 320, § 3; 1993, ch. 226, § 9; and deleted "of education" at the end. 
2000, ch. 20, § 1; recompiled and amended as § 22- The 2000 amendment, effective May 17, 2000, in the 
2C-6 by Laws 2003, ch. 153, § 15; 2007, ch. 309, § 4. section heading, substituted "Educational content" for 

Cross references. — For student achievement, see 22- "Essential competencies" and "restrictions". for "excep- 
2C-1 NMSA 1978 et seq. tion"; rewrote Subsections A through D; added. Subsection; 

Compiler's notes. — This section was compiled as Sec- E; redesignated former Subsection E as F and rewrote 
tion 22-2-8.6 NMSA 1978 at the time of the enactment of that section; added Subsection G; redesignated former 
Laws 2008, ch. 143, § 2. Subsection G as H and rewrote that section; and added 

The 2007 amendment, effective June 15, 2007, Subsections I and J. 
amended Subsection B to change "fail to attain adequate The 1993 amendment, effective July 1, 1993, deleted 
yearly progress” to""do not demonstrate academic profi- "of education" following "state board" in Subsection C; de- 

- ciency" and provided that students failing to become aca- leted former Subsection H, which read "The provisions of 

demically proficient as measured by grades, performance Subsection A of this section shall take effect in the 1987- 
on school district assessments and other measures identi- 88. school year"; and. deleted former Subsection I, which 
fied by the school district shall be retained in the same read "The provisions of Subsections B through G of this 
grade to provide additional time to achieve ripe ina section shall take effect beginning it in the 1989-90 school 
proficiency, year." 

The 2003 amendment, effective April 4, 2003, re- é' 
compiled former 22-2-8.6 NMSA 1978 as 22-2A-6 NMSA / ANNOTATIONS 
1978 (relocated to 22-20-6), and deleted "Educational Constitutionality. — Subsection C does not offend the 
content standards" at the beginning of the section head- "free school guaranty" of N.M. Const, art. XII, § 1, as that 


ing; rewrote Subsection A to the extent that a detailed 
comparison is impracticable; in Subsection B substituted 
"adequate yearly progress" for "a level of proficiency 


provision is construed by the New Mexico Supreme Court, 
1990 Op. Att'y Gen, No. 90-06. 


22-2C-7. Repealed. 


Repealed. — Laws 2015, ch. 58, § 15 repealed 22-2C-7 - plans, corrective action’ and restructuring, effective 


NMSA 1978, as enacted by Laws 2003, ch. 153, § 16, re- June 19,.2015. For provisions of former section, see the 
lating to adequate yearly progress, school improvement 2014 NMSA 1978 on NMOneSource.com. 
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22-2C-7.1. Repealed. 


Repealed. — Laws 2015, ch. 58, § 15 repealed 22- state-chartered charter school, requirements, effective 
2C-7.1 NMSA 1978, as enacted by Laws 2007, ch. 309, June 19, 2015. For provisions of former section, see the 
§ 6, relating to failing school subject to reopening as 2014 NMSA 1978 on NMOneSource.com, ° 


22-2C-8. State improving schools program. 


The department may institute a "state improving schools program" that measures public 
school improvement through school safety, dropout rate, parent and community involvement 
and graduation and attendance rates. Those indicators may be weighed against socioeconomic 
variables suchas the percentage of student mobility rates, the percentage of limited English 
proficient students using criteria established by the federal office of civil rights and the per- 
centage of students eligible for free or reduced-fee lunches and other factors determined by the 
department. Public schools that show the greatest improvement may be eligible for supple- 
mental funding from the incentives for school improvement fund pursuant to Section 22-2C-9 
NMSA 1978. Funding for the state improving schools program may include federal funds allow- 
able under federal law or rule. 


History: 1978 Comp., § 22-2A-8, enacted by Laws section, after "The", deleted "state board" and added 
2008, ch. 153, § 17; 2015, ch. 58, § 8. "department", after "public school improvement", de- 

Compiler's notes. — Laws 2003, ch. 153, §§ 10 to 20 leted "by adequate yearly progress and other indica- 
was enacted as 22-2A-1 to 22-2A-11 NMSA 1978, but was tors, including" and added "through", after "community 
relocated due to the existing Article 2A. involvement and", deleted "if not used to determine ad- 

The 2015 amendment, effective June 19, 2015, re- equate yearly progress", after "factors determined by 
moved references to adequate yearly progress and re- the", deleted "state board" and added "department", af- 
placed references to the state board with the public ter "greatest improvement", deleted "through the use of 
education department; deleted the former catchline, additional indicators", after "school improvement fund", 
"Adequate yearly progess; supplemental incentive fund- added "pursuant to Section 22- 2C- 9 NMSA 1978", af. 
ing; state program for other achievement" and added the ter "improving schools program", deleted "shall" and 
current language; deleted Subsection A relating to the added "may", and after "federal funds", deleted "only if 


adequate yearly progress program; removed the subsec- allowed by" and added "allowable under". 
tion designation from Subsection B; in the undesignated os 


22-2C-9. Incentives for school improvement fund; created; 
distributions. 


A. The "incentives for school improvement fund" is created in the state treasury. The fund in- 
cludes appropriations, federal allocations for the purposes of the fund, income from investment of 
the fund, gifts, grants and donations. Balances in the fund shall not revert to any other fund at the 
end of any fiscal year. The fund shall be administered by the department, and money in the fund 
is appropriated to the department to provide supplemental incentive funding for the state improv- 
ing schools program. No more than three percent of the fund may be retained by the department 
for, administrative purposes. Money in the fund shall be expended on warrants of the secretary of 
finance and administration pursuant, to vouchers signed by the secretary of public education or 
the secretary's authorized representative. 

B. The department shall adopt a formula for distributing incentive funding from the fund. The 
total number of public schools that receive supplemental funding shall not. constitute more than 
fifteen percent of the student membership in the state. Distributions shall be made proportion- 
ately to public schools that qualify. 

C. Each public school's school council shall determine how the supplemental funding shall be 
used. The money received by a public school shall not be used for salaries, salary increases or bo- 
nuses, but may be used to pay substitute teachers when teachers attend professional development 
activities. 
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History: 1978 Comp., § 22-2A-9, enacted by Laws 
2008, ch, 153, § 18; 2015, ch. 58, § 9. 

Compiler's.notes. — Laws 2003, ch. 153, §§ 10. to, 20 
was enacted as 22-2A-1 to 22-2A-11 NMSA 1978, but was 
relocated due to the existing Article 2A. 

The 2015 amendment, effective June 19, 2015, re- 
moved references to adequate yearly progress and re- 
quired distributions from the incentives for school im- 
provement fund to be made pursuant to vouchers signed * 


22-2C-10. Schools in need of improvement fund; created. 


’ PUBLIC SCHOOLS 


22-2C-11 


by the secretary of public education; ‘in Subsection A, 
after "supplemental incentive funding for", deleted "the 
adequate yearly progress program and”, after "vouchers 
signed by", deleted "state superintendent and added "sec-: 
retary of public education", and after "or", deleted "his" 
and added "the secretary's"; in Subsection B, deleted 
"state board" and added “department”, and after "incen- 
tive funding from the fund.", deleted the next two sen- 
tences relating to adequate yearly progress. 2 alt 


A. The "schools in need of improvement fund" is created in the state treasury. The fund in- 
cludes appropriations, federal allocations for the purposes of the fund, income from investment of 
the fund, gifts, grants and donations. Balances in the fund shall not revert to any other fund at 
the end of any fiscal year, The fund shall be administered by the department, and money in the 
fund is appropriated to the department to provide assistance to public schools in need of improve- 
ment. No more than three percent of the fund may be retained by the department for administra- 
tive purposes. Money in the fund shall be expended on warrants of the secretary of finance and 
administration pursuant to vouchers signed by the secretary of public education or the secretary's 
authorized representative, | 

B, Distributions from the fund shall be by application approved by the department. aif 


History: 1978 Comp., §° 22.2-10, enacted by Laws 
2003, ch, 153, § 19; 2015, ch. 58, § 10, 

Compiler’ s notes. — Laws 2003, ch. 153, §§ 10 to 20 
were enacted as 22-2A-1 to 22-2A-11 NMSA 1978, but 
were relocated due to the existing Article 2A. 

The 2015 amendment, effective June 19, 2015, made 
technical changes to the section; in Subsection A, after 


"public schools in need of improvement", deleted "and 
public schools subject to corrective action", after "vouchers 
signed by the", deleted "state superintendent or his" and 
added "secretary of public education or the secretary's"; 
and in Subsection B, after "department", deleted "based 
on a public school's approved improvement plan as pro- 
vided in Section, 22-2C-7 NMSA 1978". 


22-2C-11. Assessment and accountability system reporting; parent 
survey; data system; fiscal information. 


A. The department shall: 

(1) issue a state identification number for each public school student for use in the ac- 
countability data system; 

(2) adopt the format for reporting individual student assessments to parents. The student 
assessments shall report each student's viens and academic needs as measured a tego state 
standards; 

(3) adopt the format for reporting annual progress of public schools, school districts, state- 
chartered charter schools and the department. A school district's report shall include reports of 
all locally chartered charter schools in the school district. If the'department has adopted a state 
improving schools program, the annual accountability report shall include the results of that pro- 
gram for each public school. The annual accountability report format shall be clear, concise and 
understandable to parents and the general public. All annual accountability reports shall ensure 
that the privacy of individual students is protected; 

(4) require that when public schools, school districts, state-chartered charter achibele and 
the state disaggregate and report school data for demographic subgroups, they include data dis- 
aggregated by ethnicity, race, limited English proficiency, students with disabilities, poverty and 
gender; provided that ethnicity and race shall be reported using the following categories: — 

(a) Caucasian, non-Hispanic; 

(b) Hispanic; 

(c) African American; 

(d) American Indian or Alaska Native; 

(e) Native Hawaiian or other Pacific Islander; 
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— (f) . Asian; 

(g) - two or more races; and 

(h) other; provided that if the sample of students in any category cateceiéacios in 
Subparagraphs (a) through (g) of this paragraphiis so small that a student in the sample may be 
personally identifiable in violation of the federal Family Educational Rights and Privacy Act of 
1974, the report may combine that sample into the "other" category; 

(5) report cohort graduation data annually for the state, for each school district and for 
each state-chartered charter school and each public high school, based on information ‘provided 
by all school districts and state-chartered charter schools according to procedures established by 
the department; provided that the report shall include the number and’ awe of students in 
a cohort: who: 

(a) have graduated by August 1 of the fourth year after Hn Ao Sl ninth grade; 

(b) have graduated in more than four years, but by August 1 of the fifth year after 
entering ninth grade; 

(c) ~have received a state certificate by exiting the school system at the end of grade 
twelve without having satisfied the requirements for a high school diploma as provided in Sec- 
tion 22-13-1.1 NMSA 1978 or completed all course requirements but have not passed the graduation 
assessment or portfolio of standards-based indicators pursuant to Section 22-13-1.1 NMSA 1978; 

(d) have dropped out or whose status is unknown; 

(e) have exited public school and indicated an intent to pursue a high school equiva- 
lency credential; or 

(f) are still enrolled in public school; 

(6) report annually, based on data provided by school districts and state-chartered chabise 
schools, the:number and percentage of public school students in each cohort in the state in grades 
nine through twelve who have advanced to the next grade or graduated on schedule, who remain 
enrolled but have not advanced to the next grade on schedule, who have ses ain out or whose 
other educational outcomes are known to the department; and 

(7) establish technical criteria and procedures to define which students are included or 
excluded from a cohort. 

B. Local school boards and governing Weare be charter schools may yitentebliah additional indi- 
cators through which to measure the school district's or charter school's performance. 

C. The school district's or state-chartered charter school's annual accountability report shall 
include a report of four- and five-year graduation rates for each public high school in the school 
district or state-chartered charter school. All annual accountability reports shall ensure that the 
privacy. of individual students is protected. As part of the graduation rate data, the school district 
or state-chartered charter school shall include data showing the number and percentage of stu- 
dents in the cohort: 

(1)..who have Shirts Be a state certificate by exiting the school system at the end of grade 
twelve without having satisfied the requirements for a high school diploma as provided in Sec- 
tion 22-13-1.1 NMSA 1978 or completed all course requirements but have not passed the gradu- 
ation assessment or portfolio of standards-based indicators pursuant to Section 22-13-1.1 NMSA 
1978; 

(2) who hetle dropped out or whose gatus is unknown; 

(3) who have exited public school and. indicated an intent to pursue a dighis school equiva- 
lency credential; 

(4) ‘who are still enrolled; and | " 

(5). whose other educational outcomes are known to the school district. 

D: The school district's or state-chartered charter school's annual accountability report shall 
be adopted by the local school board or governing body of the state-chartered charter school, shall 
be published no later than. November 15 of each year:and shall be published at least once each 
school year in a newspaper of general circulation in the county where the school district or state- 
chartered charter school is located as well as online on the website of the school district or state- 
chartered charter school. In publication, the report shall be titled "The School District Report 


t 
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Card" or "The Charter School Report Card" and disseminated in accordance with guidelines es- 
tablished by the department to ensure effective communication with parents, students, educators, 
local policymakers and business and community organizations. 

E. ‘The annual accountability report shall include the names of those members of the local 
school board or the governing body of the charter school who failed to attend annual mandatory 
training. 

F. The annual accountability report shall include data on expenditures for central office ad- 
ministration and expenditures for the public schools of the school district or charter school. 

G. The department shall create an accountability data system through which data from each 
public school and each school district or state-chartered charter school may be compiled and re- 
viewed. The department shall provide the resources to train school district and charter school 
personnel in the use of the accountability data system. 

H. The department shall verify data submitted by the school districts and state- chattensd 
charter schools. 

I. At the end of fiscal year 2005, after the budget approval cycle, the department shall cles 
a report to the legislature that shows for all school districts using performance-based program 
budgeting the relationship between that portion of a school district's program cost generated by 
each public school in the school district and the budgeted expenditures for each public school in 
the school district as reported in the district's performance-based program budget. At the end of 
fiscal year 2006 and subsequent fiscal years, after the budget approval cycle, the department shall 
report on this relationship in all public schools in all school districts in the state. 

J. When all public schools are participating in performance-based budgeting, the department 
shall recommend annually to the legislature for inclusion in the general appropriation act the 
maximum percentage of appropriations that may be expended in each school district-for central 
office administration. | 

K. The department shall disseminate its statewide accountability report to school districts and 
charter schools; the governor, legislators and other sr «rem and business and economic de- 
velopment organizations. 

L. As used in this section, "cohort" means a group of silat who enter grade nine for the first 
time at the same time, plus those students who transfer into the group in later years and minus 
those students who leave the cohort for documented excusable reasons. 


History: 1978 Comp., § 22-2A-11, enacted by Laws Laws 2015, ch. 58, § 11) effective June 19, 2015, in Sub- 
2003, ch. 153, § 20; 2004, ch. 27, § 19; 2007, ch, 309, § 7; section A, Paragraph (3), after "reporting annual", deleted 
2010, ch. 111, § 1; 2013, ch. 196, § 2; 2015, ch. 58, § 11; "yearly"; in Subparagraph A(5)(e), after "intent to pursue 
2015, ch. 122, § 10; 2017, ch. 65, § 1. a", deleted "general educational development certificate" 

Compiler's notes, — Laws 2003, ch. 153, § 20 was en- and added "high school equivalency credential"; in Sub- 
acted as 22-2A-1 to 22-2A-11 NMSA 1978, but was recom- section B, after "performance", deleted "in areas other 
piled as 22-2C-11 NMSA 1978 due to the existing Article 2A. than adequate yearly progress"; and in Subsection C, 

Cross references, — For the federal Family Edu- Paragraph (8), after "pursue a", deleted "general educa- 
cational Rights and Privacy Act of 1974, see 20 U.S.C... + tional: development certificate" and added "high school 
§ 1232¢. equivalency credential". 

The 2017 amendment, effective June 16, 2017, elimi- The 20138 amendment, effective June 14, 2013, pro- 
nated certain reporting requirements for school districts vided for public school accountability reports, including 
and state-chartered charter schools in their annual ac- student achievement disaggregated by certain factors; in 
countability reports, and required each school district's. . . Paragraph (4) of Subsection A, in the introductory sen- 
and state-chartered charter school's annual accountabil- tence, after "disaggregated by", added the remainder of 
ity report be published online; deleted Subsections D and © the sentence; and added Subparagraphs (a) through (h) of 
E and redesignated former Subsections F through N as Paragraph (4) of Subsection A. 

Subsections D through L, respectively; and in Subsection The 2010 amendment, effective May 19, 2010, in Sub- 
D, after "charter school is located", added "as well as on- section A(3), in the first sentence, after ' 'school districts", 

line on the website of the school district or state-chartered ~~ added"state-chartered charter schools" and added the sec- 
charter school", ond sentence; in Subsection A(4), after "school districts", 

2015 Amendments. — Laws 2015, ch. 122, § 10, effec- added "state-chartered charter schools"; added Para- 
tive July 1, 2015, in Subparagraph A(4)(h), after "Family graphs (5), (6) and (7) of Subsection A; in Subsection B, 
Educational Rights and Privacy Act", added "of 1974"; in: after "Local school boards", added "and governing boards 
Subparagraph A(5)(e), after "intent to pursue a", deleted of charter schools" and after "school district's"; added "or 
"general educational development certificate" and added charter school's"; in Subsection C, in the-first sentence, 
"high school equivalency credential"; and in Subsection after "The school districtis", added "or state-chartered 
C, Paragraph (3), after "intent to pursue a", deleted "gen- ‘ charter school's"; ‘after "include a report of" added "four- 
eral educational development certificate" and added “high and five-year" and after "school district", added "or state- 
school equivalency credential". chartered charter school"; added the second sentence; and 

818 


© 2022 State of New Mexico, New Mexico Compilation Commission, All rights reserved. 


22-2C-11.1 ASSESSMENT AND ACCOUNTABILITY 22-2C-13 


in the third sentence, after "the school district", added "or and added "or the governing body of the:charter school"; 


state-chartered charter school" and after "state-chartered in Subsection H, after "school district", added “or charter 
charter school shall", deleted "indicate contributing fac- school"; in Subsection I; in the first sentence, after "school 
tors to nongraduation such as transfer out of the school district", added "or state-chartered charter school" and in 
district, pregnancy, dropout and other factors as known" the second sentence, after "school district", added "and 
and added the remainder of the sentence; added Para- charter school"; in Subsection J, after "school districts", 
graphs (1), (2), (3), (4) and (5) of Subsection C; in Subsec- added "and state-chartered charter schools"; and added 
tion D, in the first sentence, after "The school district's", Subsection N, » « 

added "or state-chartered charter School's"; in Subsection The 2007 amendment, effective June 15, 2007, added 
E, in the second sentence, after "local school board", added Paragraph (4) of Subsection A. 

"or governing body of a state-chartered charter school"; The 2004 amendment, effective May 19, 2004, com- 
in Subsection F, in the first sentence, after "The school bined Subsections A and B and inserted as a new Para- 
district's", added "or state-chartered charter school"; af- graph (1) of Subsection A, the requirement that the de- 
ter "local school board", added "or governing body of the partment “issue a state identification number for each 
state-chartered charter school"; and after "school district", public school student for use in the accountability data 
added “or state-chartered charter school"; and in the sec- system", redesignated Subsection B as Paragraph (3) of 
ond sentence, after "The School District Report Card", Subsection A, redesignated Subsection C as Subsection B, 
added "or ‘The Charter School Report Card'"; in Subsec- added a new Subsection C, and ‘changed "state board" to 


tion G, after "the names of those", added "members of "department" in Subsections E and F. 
the” and after “local school board", deleted "members" | 2a : 


22-2C-11.1. Student identification number unique to that student. 


The student identification number required pursuant to Section 22-2C-11 NMSA 1978 shall be 
unique to each student and shall not be used or assigned to another student. That number shall 
be on all forms, student records, transcripts and databases in which a student is identified by 
name. A student shall be assigned only one identification number. It shall be the responsibility of 
every school district and charter school in the state to determine if the student has,ever enrolled 
previously in a public school in New Mexico, and school districts and charter schools shall use the 
original student identification number. 


History: Laws 2019, ch. 195, § 1. » of systems analysts from the two departments and the 


Effective dates. — Laws 2019, ch. 195 contained no department of information technology, shall develop the 
effective date provision, but, pursuant to N.M. Const., art. tracking system. Task force members shall be appointed 
IV, § 23, was effective June 14, 2019, 90 days after the _ by the secretaries of public education and children, youth 
adjournment of the legislature. and families, 

Temporary provisions. — Laws 2019, ch. 195, § 2 C. The task force shall work to develop a tracking sys- 
provided: tem that: 

A. The public education department and the children, (1) - provides for real-time reporting; and 
youth and families department shall develop a compat- (2) allows for the cross-checking of the student iden-. 
ible student-child tracking system that is usable among tification number assigned by a New Mexico public school 
public schools, the public education department and the pursuant to Section 22-20-11 NMSA 1978, the uniform 
children, youth and families department and local offices. case number required by Section 32A-20-1 NMSA 1978 
The departments shall consider if there are other users for neglected and abused children and any other identifi- 
that should be included in the system. cation numbers used by the children, youth and families 

B. The departments shall convene a task force of pub- department for other children’ it serves.-* 
lic school personnel; school and children, youth and fami+ D. ‘The:task force shalhreport to the legislative edu- 
lies department social workers; juvenile probation and pa- cation study committee with its design.and recommen- 
role personnel; children's court judges or their designees; dations for implementation of the tracking system by 


and child. advocates. The task force, with the assistance G December i 2019." 


qd 


22-2C-12. Repealed. | 
Repealed. — Laws 2015, ch. 58, § 15 repealed 22-2C- project, effective June 19, 2015. For provisions of former 


12 NMSA 1978, as enacted by Laws 2009, ch. 189, § 1, section, see the 2014 NMSA 1978 on NMOneSource.com. 
relating to alternativye.school accountability system pilot , bot 


22-2C-13. Reporting recommended changes to laws. 


By the end of the 2015 calendar year and each calendar year thereafter, the department shall re- 
port to the legislative education study committee the department's recommendations for proposed 
changes to laws to comport with any applicable federal requirements. 
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History: Laws 2015, ch. 58, § 4. IV, § 23, was effective June 19, 2015, 90 days after the 
Effective dates. — Laws 2015, ch. 58 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. . 
: Family and Youth Resources 
Sec. Sec. 
22-2D-1. Short title. 749 22-2D-4. Family and youth resource programs; grants; 
22-2D-2. Advisory committee; members; meetings; duties. department duties. 


22-2D-3. Programs; purpose; functions. ; 22-2D-5. Family and youth resource fund. 


22-2D-1. Short title. 


Sections 64 through 68 [22-2D-1 to 22-2D-5 NMSA — of this act may be cited as the "Family 
and Youth Resource Act". 


History: Laws 2003, ch. 153, § 64. Emergency clauses. — Laws 2003, ch. 153, § 74 con- 
tained an emergency clause and was approved April 4, 


2003. 


+ 


22-2D-2. Advisory committee; members; meetings; duties. 


A. The "family and youth resource advisory committee" is created. Members of the committee are: 
(1) the state superintendent [secretary] or his designee; . 
(2) the secretary of health or his designee; 
(3) the secretary of human services or his designee; 
(4) the secretary of children, youth and families or his designee; and 
(5) the following members appointed by the state board [department]: 

(a). one representative each from four different local community-based organiza- 
tions, including faith-based providers, involved with the provision of health or social services to 
families; and } 

(b) one local superintendent or his designee from a school district in which there are 
more than two schools eligible to participate in the family and youth resources program. 

B. The members of the committee shall appoint the chairman and such other officers as they 
deem necessary. 

C. The committee shall meet as frequently as it dees appropriate or necessary, but at least 
once a year. The chairman may call special meetings as he deems necessary and shall convene 
special meetings at the request of a majority of the members. 

D. A majority of the committee constitutes a quorum. 

E. Members who are not state officers may be reimbursed for per pu ae and mileage expenses 
as provided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 

F. The department shall staff the committee. 

G. The committee shall: ; 

(1) recommend to the department guidelines for the creation, implementation and opera- 
tion of programs; 

(2) recommend to the department standards and criteria for awarding grants and the form 
and content of grant applications; and 

(3) review applications for. grants and make recommendations to the department within 
ninety days of receipt of the Benn applications. . 


History: Laws 2008, ch. 153, § 65... Emergency clauses. — Laws 2003, ch. 153, § 74 con- 
Cross references, — For references to the pee tained an emergency clause and was approved April 4, 
state superintendent, see 9-24-15 NMSA 1978, 2003. 
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22-2D-3. Programs; purpose; functions. 


A. A "family and youth resources program" may be created in any public school in the state. 
Except as provided in Subsection D of this section, the department shall accept applications for 
grants from public schools in which eighty percent of the students are eligible for the free or 
reduced-fee lunch program to fund their program. 

B. The purpose of the program is to provide an intermediary for students and their families 
at public. schools to access social and health care services. The goal of the program is to forge 
mutual long-term relationships with public and private agencies and community-based, civic and 
corporate organizations to help students attain high academic achievement by meeting certain 
nonacademic needs of students and their families. | 

C. A program shall include the employment of a resource liaison, who shall: 

(1) assess student and family needs and match those needs with appropriate public or 
private providers, including civic and corporate sponsors; 
(2) make referrals to health care and social service providers; 
(3) collaborate and coordinate with health and social service agencies and organizations 
through school-based and off-site delivery systems; 
(4) recruit service providers and business, community and civic organizations to provide 
needed services and goods that are not otherwise available to a student or the student's family; 
(5). establish partnerships between the school and community organizations such as civic, 
business and professional groups and organizations; and recreational, social and after-school pro- 
grams such as boys' and girls’ clubs and boy and girl scouts; 
(6) identify and coordinate age-appropriate resources for students in need of: 
(a) counseling, training and placement for employment; 
(b) drug and alcohol abuse counseling; 
(c) family crisis counseling; and 
(d) mental health counseling; 
(7) promote family support and parent education programs; and 
(8) seek out other services or goods.a student or the student's family needs to assist the 
student to stay in school and succeed. 

D. A public school or group of public schools that has received a grant to establish a family 
and youth resources program may continue to be eligible for funding if its percentage of students 
eligible for the free or reduced-fee price lunch program drops below eighty percent, so long as it 
maintains an average of eighty percent or more for any three-year period. 


History: Laws 2003, ch. 153, § 66; 2009, ch. 118, § 1. The 2009 amendment, effective June 19, 2009, in Sub- 

Emergency clauses. — Laws 2003, ch. 153, § 74 con- section A, at the beginning of the second sentence, added 
tained an emergency clause and was approved April 4, "Except as provided in Subsection D of this section"; and 
2003. added Subsection D, 


22-2D-4. Family and youth resource programs; grants: department 
duties. 


A. Subject to the availability of funding, grants are available to a public school or group of 
public schools that meets department eligibility requirements. 
B. Applications for grants shall be in the form prescribed by the department and shall include 
the following information: — . 
(1) a statement of need, including demographic and socioeconomic information about the 
area to be served by the program; 
(2) goals and expected outcomes of the program; 
(3) services and activities to be provided by the program; 
(4) written agreements for the provision of services by public and private agencies, com- 
munity groups and other parties; 
(5) a work plan and budget for the program, including staffing requirements and the 
expected availability of staff; 
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(6) hours of operation; Teaat 
(7) strategies for dissemination of information about the program to potential users; 
(8) ‘training and professional development plans; 
(9) joes to ensure that program Parsiespents are not stigmatized for their use of the 
program; 
(10) a physical description of the place in the school or ead to the piscina in which re 
program will be located; 
(11) ‘letters of endorsement and commitment from hp pa agencies and organizations 
and local governments; and 
(12) any other information the department requires. 
C. Grants shall not be awarded for applications submitted that supplant funding and other 
resources that have been used for purposes similar to the program. 


History: Laws 2003, ch. 153, § 67. Emergency clauses. — Laws 2003, ch. 158, § 74 con- 


tained an emergency clause and was approved April 4, 
2003, ) 


22-2D-5. Family and youth resource fund. 


The "family.and youth resource fund" is created in the state treasury. The fund shall consist of 
appropriations, gifts, grants, donations and earnings from investment of the fund. The fund shall 
not be transferred to any other fund at the end of a fiscal year. The fund shall be administered by 
the department, and money in the fund is appropriated to the department to carry out the pur- 
poses of the Family and Youth Resource Act. Money in the fund shall be disbursed on warrants 
issued by the secretary of finance and administration: pursuant to vouchers signed by the state 


superintendent [secretary] or his authorized representative. 


History: Laws 2008, ch, 153, §.68. 


ARTICLE 2E ||. 
_A-B-C-D-F Schools Rating 


* Sec. 
22-2H-1, Repealed. 
22-2E-2. Repealed. 


22-2E-1. Repealed. 


Repeals. — Laws 2019, ch. 249, § 4 repealed 22-2H-1 
NMSA 1978, as enacted by Laws 2011, ch. 10, § 1, relat- 
ing to short title, effective June 14, 2019, For provisions 


22-2K-2. Repealed. 


Repeals, — Laws 2019, ch. 249, § 4 repealed 22-2K-2 
NMSA 1978, as enacted by Laws 2011, ch. 10, § 2, relat- 
ing to definitions, effective June 14, 2019. For provisions 


22-2E-3. Repealed. 


Repeals. — Laws 2019, ch. 249, § 4 repealed 22-2E-3 
NMSA 1978, as enacted by Laws 2011, ch. 10, § 3, relat- 
ing to rating certain schools, effective June 14, 2019. For 


Emergency clauses, — Laws 2003, ch. 153, § 74 con- 
tained an emergency clause and was ‘approved April 4, 
2003. 


Sec, . rel vy 
22-2E-3. Repealed, reries 
22-2H-4, Repealed. 


of former section, see the 2018 ae 1978 on NMOne- 
Source.com. 


of former section, see the 2018 NMSA 1978 on NMOne- 
Source,com; 


provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com. 
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22-2E-4 SCHOOL SUPPORT AND ACCOUNTABILITY 22-2F-2 


22-2E-4. Repealed. 
Repeals. — Laws 2019, ch. 249, 84 repealed 22-2E-4 * distance learning, responsibility for cost, use of funds, ad- 


NMSA 1978, as enacted by Laws 2011, ch. 10, § 4, re- ditional remedy, effective June 14, 2019. For provisions 
lating to annual ratings, letter grades, ratings based on of former section, see the 2018 NMSA 1978 on NMOne- 
standards-based assessments, right. to school choice, . Source.com. 
School Support and Accountability 

Sec. Sec. 
22-2F-1. Short title. _ 22-2F-3. School support and accountability system; cre- 
22-2F-2. Definitions. ' , ated; establishing a school dashboard; pri- 

oritizing resources for schools receiving 

additional support. 


22- 2F-1. Short title. 


This act [22-2F-1 through 22-2F-3 NMSA 1978] may be cited as the “School Support and 
Accountability Act". 


History: Laws 2019, ch. 249, § 1. Applicability. — Laws 2019, ch. 249, § 5 provided that 


Effective dates. — Laws 2019, ch; 249 contained no Laws 2019, ch. 249, applies to the 2019-2020 and succeed- 
effective date provision, but, pursuant to N.M. Const., art. ing school years. 


IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


22-2F-2. Definitions. 


As used in the School Support and Accountability Act: 

A. "adjusted cohort graduation rate" means the graduation rate of first-time ninth grade stu- 
dents with a diploma of excellence in a particular school year adjusted by adding any students 
who transfer into the cohort after the ninth grade and subtracting any students who transfer out, 
emigrate to another country or die; 

B. "chronic absenteeism" means the percentage of students missing ten percent or more of 
the school year for any reason, including excused absences, unexcused absences and out-of-school 
suspensions; 

C. "college, career and civic readiness" includes the completion of a college-ready course of 
study; the completion of a high-quality career technical education program; the completion of 
advanced courses such as advanced placement, international baccalaureate or dual credit; a 
seal of bilingualism- biliteracy on the student's diploma of excellence; demonstrating compe- 
tency for college readiness or career certification; or the completion of a work-based learning 
experience; and for all students, includes the completion of a service-based learning experience, 
participation in a civic engagement experience or participation in a college or career explora- 
tion experience; 

D. "comprehensive support" means support for a school that performs at or below the support 
identification threshold, or has an adjusted cohort graduation rate of less than sixty-six and two- 
thirds percent, or fails to exit targeted support status after a number of years determined by the 
department; | 

E. “educational climate” means the percentage. of school oaanae who report that the 
school provides an appropriate climate for learning in the domains of student. and staff engage- 
ment, social-emotional and physical safety and.a school environment conducive to teaching and 
learning; 


823 


© 2022 State of New Mexico: New Mexico Compilation Commission. All rights reserved. 


22-2F-3 PUBLIC SCHOOLS 22-2F-3 


F. "English language proficiency" means the ability of students to use academic English to 
make ‘and communicate meaning in spoken and written contexts in an assessment determined by 
the department; 

G. “local school board" includes the governing body of a charter school; 

H. "more rigorous intervention" means an intervention plan for a school that fails to exit com- 
prehensive support status after a number of years determined by the department; 

I. “on track to graduate" means data on each individual student that show the student's gradu- 
ation status and potential predictors of dropout, such as student attendance, behavior, grades and 
test scores; 

J. “opportunity to learn standards" means a comprehensive: view of the context in which 
learning takes place, including curriculum and instruction, educational resources and school staff 
competency, 

K. "school stakeholders" means students, parents, other family members, teachers, school staff 
and community partners who are part of a school's immediate environment; 

L. "student growth" means a measure, either norm-referenced to students with similar prior 
test scores or criterion-referenced to a specific standard, of students' academic progress within a 
specified time period; 

M. "student proficiency” means a measure demonstrating students' grade level mastery of the 
knowledge and skills determined by the New Mexico standards-based assessments; 

N. "support identification threshold" means a threshold set by the department using the met- 
rics in the school support and accountability system to identify the lowest performing five percent 
of schools in the state receiving Title 1 funds; 

O. "system" means the school support and accountability system; 

P. "targeted support" means support for a school in which at least one dabEuE of students, 
but not the entire school, performs at or below the support identification threshold; and 

Q. "traditional support" means a school that is not designated for targeted support or compre- 
hensive support or has exited more rigorous intervention status by surpassing the support identi- 
fication threshold. 


History: Laws 2019, ch. 249, § 2. Applicability. — Laws 2019, ch. 249, §5 provided that 
Effective dates. — Laws 2019, ch. 249 contained no Laws 2019, ch. 249, applies to the 2019-2020 and succeed- 
effective date provision, but, pursuant to N.M. Const., art, ing school years. 


IV, § 28, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


22-2F-3. School support and accountability system; created; 
establishing a school dashboard; prioritizing resources for 
schools receiving additional support. 


A. The "school support and accountability system" is created in the department. The depart- 
ment, in consultation with school districts, charter schools, school personnel, tribal nations and the 
legislative education study committee, shall promulgate rules to carry out the provisions of the 
School Support and Accountability Act through the system. 

B. The system shall: 

(1) differentiate Title 1 support to public schools in the state using the metrics identified 
in Paragraphs (2) and (3) of this subsection to assign, for each public school, a designation of tar- 
geted support, comprehensive support or more rigorous intervention to comply with the federal 
Elementary and Secondary Education Act of 1965; 

(2) include indicators of academic achievement that shall be afforded substantial weight 
and, in the aggregate, much greater weight than the indicators described in Paragraph (3) of this 
subsection, including: 

: (a) student proficiency on the New Mexico standards-based assessments pursuant to 
Subsection B of Section 22-2C-4 NMSA 1978; 
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(b) student growth, which will comprise a substantial part of the weighting of aca+) 
demic achievement indicators both for all students at the public school and pee ser gztae by 
quartile on the New Mexico standards-based assessments; 

(ec) progress of English language learners toward English language ia, hanes a as 
measured by an assessment determined by the department; and 

(d) for high ve ets the safer habe. abe and aixeyear ee eebioat graduation 
rates; and 

(3) include inate of school quality and student success that are valid, reliable, compa- 
rable and statewide, including: ets 

(a): ‘chronic absenteeism; 

(b) college, career and civic roaaiiials and 

(c) the educational climate of the school. 

C. The department shall include in the system student: data dtieazarbgetad by gait major ra- 
cial and ethnic group, economically disadvantaged students, English learner status, children with 
disabilities, gender and migrant status; provided that ethnicity and race shall be reported using 
the following categories: 

(1) Caucasian; non- jie nea 

(2) Hispanic; ; 

(3). African American; 

(4) American Indian or Alaska Native; 

(5) Native Hawaiian or other Pacific Islander; 

(6) Asian; 

(7) two or more races; and 

(8) other; provided that if the sample of students in any category enumerated in Para- 
graphs (1) through (7) of this subsection is ‘so Small that a student in the sample may be person- 
ally identifiable in violation of the federal Family Educational Rights and Privacy Act of 1974, the 
report may combine that sample into the "other" category. 

_D. The department shall provide the technological platform for a dashboard for each public 
school. The dashboard shall provide school and student information to school stakeholders and 
policymakers in a transparent manner, including the following indicators: 

(1) the results of each indicator included in Paragraphs (2) and (3) of Subsection B and in 
Subsection C of this section; 

(2) designations of school quality and student success for any school meeting a specific 
standard set by the department for any indicator included in Paragraphs (2) and (3)-of Subsection 
B of this section; ; 

(8) designations of excellence for any school scoring in the ninetieth percentile for any in- 
dicator included in Paragraphs (2) and (3)'of Subsection B of this section; 

(4) designations of school quality and student success for any school meeting a specific 
standard set by the department for American Indian or Hispanic students for any indicator in- 
cluded in Paragraphs (2) and (3) of Subsection B of this section; | 

(5) designations of excellence for any school scoring in the ninetieth percentile for Ameri- 
can Indian or Hispanic students for any indicator included in Paragraphs (2) and (3) of Subsection 
B of this section; 

(6) the designation of support for schools that meet the criteria for)traditional support; 
targeted support, comprehensive support or more rigorous intervention; 

(7) the demographics of the students and staff of the school; and 

(8) indicators of opportunity to learn standards, including: 

(a) asurvey of relevant and engaging curriculum and instruction; 

(b) educational resources, including total school-level expenditures’ and total instruc: 
tional expenditures per student; and 

(c) qualified and competent school staff, including“the percentage of teachers with 
three or more years of experience, the percentage of teachers who are fully licensed and endorsed 
in the field they teach, the types of degrees held by staff, information from the highly objective, 
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uniform state standards of evaluation for teachers and the percentage of national board-certified 
teachers. ) 

E. The dashboard shall include each school's mission, vision and goals and provide for op- 
tional comments from the local school board about the strengths, opportunities for improvement 
and programmatic offerings corresponding to any of the reported indicators in the dashboard. 
For local school boards that do not provide this information, the department shall populate this 
section of the dashboard with information from the public school's educational plan for student 
success. . 

F. The department shall ensure that a local school board prioritizes the resources of a public 
school that has received a designation of targeted support, comprehensive support or more rigor- 
ous intervention toward improving student performance using evidence-based programs and a 
continuous improvement plan based on the indicators in Paragraphs (2) and (3) of Subsection B 
of this section identified through a school-level needs assessment until the public school no longer 
holds that designation. Ne 


History: Laws 2019, ch. 249, § 3. Applicability. — Laws 2019, ch..249, § 5 provided that 


Effective dates. — Laws 2019, ch. 249 contained no Laws 2019, ch, 249, applies to the 2019-2020 and succeed- 
effective date provision, but, pursuant to N.M. Const., art. ing school years. ¢ 
IV, § 23, was effective June 14, 2019, 90 days after the Cross references. — For the federal Family Educa- 
adjournment of the legislature. tional Rights and Privacy Act of 1974, see 20 U.S.C. 
ARTICLE 3 


Educational Apportionment 


Sec. Sec. 

22-3-1: Repealed. 22-3-20. , Repealed. 
22-3-2. Repealed. 22-3-21. Repealed. 
22-3-3. Repealed. 22-3-22. Repealed. 
22-3-4, Repealed. 22-3-23. Repealed. 
22-3-5. Repealed. 22-3-24. Repealed. 
22-3-6. Repealed. _ 22-3-25. Repealed, 
22-3-7. Repealed. 22-3-26. Repealed. 
22-3-8. Repealed. 22-3-27. Repealed. 
22-3-9. Repealed. 22-3-28. Repealed. 
22-3-10. Repealed. 22-3-29. Repealed. 
22-3-11. Repealed, 22-3-30. Repealed. 
22-3-12. Repealed. 22-3-31. Repealed. 
22-3-13. Repealed. 22-3-32, Repealed. 
22-3-14, Repealed. 22-3-33. Repealed. 
22-3-15. Repealed. 22-3-34. Repealed. 
22-3-16. Repealed. : 22-3-35. Repealed. 
22-3-17. Repealed. 22-3-36. Repealed. 
22-3-18,. Repealed. 22-3-37 to 22-3-54. Repealed. 


22-3-19, Repealed. 22-3-54.1. Deleted. 


22-3-1. Repealed. 


Repeals. — Laws 19838, ch. 65, § 16, repealed 22-3-1 _ to educational apportionment, effective June 17,1983. For 
NMSA 1978, as enacted by Laws 1972, ch. 24, § 1, relating present provisions, see 22-3-54.1 NMSA 1978. — 


22-3-2. Repealed. 


Repeals. — Laws 1983, ch. 65, § 16, repealed, 22-3-2 to educational apportionment, effective June 17, 1983. For 
NMSA 1978, as enacted by Laws 1972, ch. 24, § 2, relating present provisions, see 22-3-54,1 NMSA 1978, 
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22-3-3 


22-3-3. Repealed. 


Repeals. — Laws 1983, ch. 65, § 16, repealed 22-3-3 
NMSA 1978, as enacted by Laws 1972, ch. 24, § 3, relating 


22-3-4. Repealed. 


Repeals. — Laws 1983, ch. 65, § 16, repealed 22-3-4 
NMSA 1978, as enacted by Laws 1972, ch. 24, § 4, relating 


22-3-5. Repealed. 


Repeals. — Laws 1983, ch. 65, § 16, repealed 22-3-5 
NMSA 1978, as enacted by Laws 1972, ch. 24, § 5, relating 


22-3-6. Repealed. 


Repeals. — Laws 1983, ch. 65, § 16, repealed 22-3-6 
NMSA 1978, as enacted by Laws 1972, ch. 24, § 6, relating 


22-3-7. Repealed. 


Repeals. — Laws 1983, ch. 65, § 16, repealed 22-3-7 
NMSA 1978, as enacted by Laws 1972, ch. 24, § 7, relating 


22-3-8. Repealed. 


Repeals. — Laws 1983, ch. 65, § 16, repealed 22-3-8 
NMSA 1978, as enacted by Laws 1972, ch. 24, § 8, relating 


22-3-9. Repealed. 


Repeals. — Laws 1983, ch. 65, § 16, repealed 22-3-9 
NMSA 1978, as enacted by Laws 1972, ch. 24, § 9, relating 


22-3-10. Repealed. 


Repeals. — Laws 1983, ch. 65, § 16, repealed 22-3- 
10 NMSA 1978, as enacted by Laws 1972, ch. 24, § 10, 


22-3-11. Repealed. 


Repeals. — Laws 1983, ch. 65, § 16, repealed 22-3- 
11 NMSA 1978, as enacted by Laws 1972, ch. 24, § 11, 


22-3-12. Repealed. 


Repeals. — Laws 1983, ch. 65, § 16, repealed 22-3- 
12 NMSA 1978, as enacted by Laws 1972, ch. 24, § 12, 
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22-3-12 


to educational apportionment, effective June 17; 1983. For 
present provisions, see 22-3-54.1’NMSA 1978. 


to educational apportionment, effective June 17, 1983. For 
present provisions, see 22-3-54.1 NMSA 1978. 


to educational apportionment, effective June 17, 1983. For 
present provisions, see 22-3-54.1 NMSA 1978. 


to educational apportionment, effective June 17, 1983. For 
present provisions, see 22-3-54.1 NMSA 1978. 


to educational apportionment, effective June 17, 1983. For 
present provisions, see 22-3-54.1 NMSA 1978. - 


to educational apportionment, effective June 17, 1983. For 
present provisions, see 22-3-54.1 NMSA 1978, 


to educational apportionment, effective June 17, 1983. For 
present provisions, see 22-3-54.1 NMSA 1978, 


relating to educational apportionment, effective June 17, 
1983. For present provisions, see 22-3-54.1 NMSA 1978. 


relating to educational apportionment, effective June 17, 
1983. For present provisions, see 22-3-54,1 NMSA 1978. 


relating to educational apportionment, effective June 17, 
1983. For present provisions, see 22-3-54.1 NMSA 1978. 
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22-3-13. Repealed. 


Repeals. — Laws 1983, ch..65, § 16, repealed 22-3- 


13 NMSA 1978, as enacted by Laws 1972, ch. 24, § 13, 


22-3-14. Repealed. 


Repeals, — Laws 1983, ch. 65, § 16, repealed 22-3- 
14 NMSA 1978, as enacted by Laws 1972, ch. 24, § 14, 


22-3-15. Repealed. 


Repeals. — Laws 1983, ch. 65, § 16, repealed 22-3-15 
NMSA 1978, as enacted by Laws 1972, ch. 24, §15, relating 


22-3-16. Repealed. 


Repeals. — Laws 1983, ch. 65, § 16, repealed 22-3- 
16 NMSA 1978, as enacted by Laws 1972, ch. 24, § 16, 


22-3-17. Repealed. 


Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repealed 
22-3-17 NMSA 1978, as enacted by Laws 1983, ch. 65, § 1, 
relating to the Educational Apportionment Act, effective 


22-3-18. Repealed. 


Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repealed 
22-3-18 NMSA 1978, as enacted by Laws 1983, ch. 65, § 2, 
relating to the Educational Apportionment Act, effective 


22-3-19. Repealed. 


Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repealed 
22-3-19 NMSA 1978, as enacted by Laws 1983, ch. 65, § 3, 
relating to the Educational Apportionment Act, effective 


22-3-20. Repealed. 


Repeals, — Laws 1991 (1st S.S.), ch. 4 § 19 repealed 
22-3-20 NMSA 1978, as enacted by Laws 1983, ch.'65, § 4, 
relating to the Educational Apportionment Act, effective 


22-3-21, Repealed. 


Repeals, — Laws 1991 (1st S.S.), ch. 4§ 19 repealed 
22-3-21 NMSA 1978, as enacted by Laws 1983, ch. 65, § 5, 
relating to the Educational Apportionment Act, effective 


22-3-22, Repealed. 


Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repealed 
22-3-22 NMSA 1978, as enacted by Laws 1983, ch. 65, § 6, 
relating to the Educational Apportionment Act, effective 
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22-3-22 


relating to,educational apportionment, effective June 17, 
1983. For present provisions, see 22-3-54.1 NMSA 1978. 


relating to educational apportionment, effective June 17, 
1983. For present provisions, see 22-3-54.1 NMSA 1978. 


to educational apportionment, effective June 17, 1983. For 
present provisions, see 22-3-54.1 NMSA 1978. 


relating to educational apportionment, effective June 17, 
1983. For present provisions, see 22-3-54.1 NMSA 1978. 


December 18, 1991. For provisions of former section, see 
the 1990 NMSA 1978 on NMOneSource.com. 


December 18, 1991. For provisions of former section, see 
the 1990 NMSA 1978 on NMOneSource.com. 


December 18, 1991. For provisions of former section, see 
the 1990 NMSA 1978 on NMOneSource.com, 


December 18, 1991. For provisions of former section, see 
the 1990 NMSA 1978 on NMOneSource.com, 


December 18, 1991. For provisions of former section, see 
the 1990 NMSA 1978 on NMOneSource.com, 


December 18, 1991. For provisions of former section, see 
the 1990 NMSA 1978 on NMOneSource.com. 
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22-3-23. Repealed. 
Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repealed 


22-3-23 NMSA 1978, as enacted by Laws 1983, ch. 65, § 7, 
relating to the Educational Apportionment Act, effective 


22-3-24. Repealed. 
Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repealed 


22-3-24 NMSA 1978, as enacted by Laws 1983, ch. 65, $8, 
relating to the Educational Apportionment Act, effective 


22-3-25. Repealed. 
-Repeals. — Laws 1991 (ist S.S.), ch. 4 § 19 repealed 


22-3-25 NMSA 1978, as enacted by Laws 1983, ch. 65, § 9, 
relating to the Educational Apportionment Act, effective 


22-3-26. Repealed. 
Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 spss 22- 


3-26 NMSA 1978, as enacted by Laws 1983, ch. 65, § 10, 
relating to the Educational Apportionment Act, effective 


22-3-27. Repealed. i 
Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repealed 22- 


3-27 NMSA 1978, as enacted by Laws 1983, ch. 65, § 11, 
relating to the Educational Apportionment Act, effective 


22-3-28. Repealed. 
Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repealed 22- 


3-28 NMSA 1978, as enacted by Laws 1983, ch. 65, § 12, 
relating to the Educational Apportionment Act, effective 


22-3-29. Repealed. 
Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repealed 22- 


3-29 NMSA 1978, as enacted by Laws 1983, ch. 65, § 13, 
relating to the Educational Apportionment Act, effective 


22-3-30. Repealed. | 
Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repealed 22- 


8-30 NMSA 1978, as enacted by Laws 1983, ch. 65, § 14, 
relating to the Educational Apportionment Act, effective 


22-3-31. Repealed. 


Repeals. — Laws 1987, ch. 99, § 9 repealed 22-3- 
81 NMSA 1978, as enacted by Laws 1983, ch. 65, § 15, 
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December 18, 1991. For provisions of former section, see 
the 1990 NMSA 1978 on NMOneSource.com. 


December 18, 1991. For provisions of former section, see 
the 1990 NMSA 1978 on NMOneSource.com. 


December 18, 1991. For provisions of former section, see 
the 1990 NMSA 1978 on NMOneSource.com. 


December 18, 1991. For provisions of former section, see 
the 1990 NMSA 1978 on NMOneSource.com. 


December 18, 1991. For provisions of former section, see 
the 1990 NMSA 1978 on NMOneSource.com. 


December .18, 1991. For provisions of former section, see 
the 1990 NMSA 1978 on NMOneSource.com. 


December 18, 1991. For provisions of former section, see 
the 1990 NMSA 1978 on NMOneSource.com. 


December 18, 1991. For provisions of former section, see 
the 1990 NMSA 1978 on NMOneSource.com. 


effective April 7, 1987, relating to election and terms of 
board members. 
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22-3-32. Repealed. 


Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repealed 
22-3-32 NMSA 1978, as enacted by: Laws 1987, ch. 99, §4, 
relating to the Educational Apportionment Act, effective 


22-3-33. Repealed. 


Repeals. — Laws 1991 (1st S.S.), ch..4 §. 19 repealed 
22-3-33 NMSA 1978, as enacted by Laws 1987, ch, 99, §5, 
relating to the Educational Apportionment Act, effective 


22-3-34,. Repealed. 


Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repealed 
22-3-34 NMSA 1978, as enacted by Laws 1987, ch. 99, 86, 
relating to the Educational Apportionment Act, effective 


22-3-35. Repealed. 


Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repealed 
22-3-35 NMSA 1978, as enacted: by Laws 1987, ch. 99, §7, 
relating to the Educational Apportionment Act, effective 


22-3-36. Repealed. 


Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repealed 
22-3-36 NMSA 1978, as enacted by Laws 1987, ch. 99, §8, 
relating to the Educational Apportionment Act, effective 


22-3-37 to 22-3-54. Repealed. 


Repeals. — Laws 2011 (1st S.S.), ch. 4, § 17 repealed 
22-3-37 through 22-3-54 NMSA 1978, as enacted by Laws 
1991 (1st S.S.), ch. 4, §§ 1 through 18, the 1991 Educa- 
tional Redistricting Act, effective December 28, 2011. For 
provisions of former sections, see the 2000 NMSA 1978 on 
NMOneSource.com. 


22-3-54.1. Deleted. 


Compiler's notes. — This section was copied from 
House Voters and Elections Substitute for House Bill 10, 
45th Legislature, lst Special Session, which was adopted 
by reference in the final judgment and order in Sanchez 
v. Vigil-Giron, D-0101-CV-2001-02250 (1st Dist. Ct., filed 
February 6, 2002), which declared 22-3-37 to 22-3-54 
NMSA 1978 unconstitutional. The section number was as- 
signed by the compiler. 

N.M. Const., art. XII, § 6, approved September 23, 2003, 
abolished the state board of education and created a 
public education commission. The former state board of 
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22-3-54.1 


December 18, 1991. For provisions of former section, see 
the 1990 NMSA 1978 on NMOneSource.com. 


December 18, 1991. For provisions of former section, see 
the 1990 NMSA 1978 on NMOneSource.com. 


December 18, 1991. For provisions of former section, see 
the 1990 NMSA 1978 on NMOneSource.com. 


December 18, 1991, For provisions of former sections see . 
the 1990 NMSA 1978 on NMOneSource.com. 


December 18, 1991. For provisions of former section,» see 
the 1990 NMSA 1978 on NMOneSource.com. Y 


Compiler's notes. — The 1991 Educational Redistrict- 
ing Act, as enacted by Laws 1991 (1st S.S.), Chapter 4, 
was declared malapportioned and, therefore, unconstitu- 
tional in Sanchez v. Vigil-Giron, D- 0101- CV-2001- 02250 
(1st Dist. Ct., filed February 6, 2002). 


education members were continued in office until their 
terms expired, The state board of education districts 
were continued as the public education commission un- 
til changed by law. Section 9-24-9 NMSA 1978, effective 
May 19, 2004, provided that the members of the commis- 
sion be elected from districts provided in the "decennial 
educational redistricting act". 

Laws 2011 (1st S.S.), ch. 4 enacted the 2011 Educational 
Redistricting Act [22-3A-1 to 22-3A-16 NMSA 1978], effec- 
tive December 23, 2011. 
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22-3A-1 2011 EDUCATIONAL REDISTRICTING 22-3A-7 
ARTICLE 3A 

~ 2011 Educational Redistricting (Repealed.) 

Sec. Sec. 

22-3A-1. Repealed. 22-3A-9. Repealed. 

22-3A-2. Repealed. 22-3A-10. Repealed. 

22-3A-3. Repealed. 22-3A-11. Repealed. 

22-3A-4.: Repealed. 22-3A-12. Repealed. 

22-3A-5. Repealed. , 22-3A-13. Repealed. 

22-3A-6. Repealed. 22-3A-14. Repealed. 

22-3A-7. Repealed. 22-3A-15. Repealed. 

22-3A-8. Repealed. 22-3A-16. Repealed. 


22-3A-1. Repealed. 
Repeals. — Laws 2021 (2nd 8.8.); ch. 3, § 17 repealed 


'22-3A-1 NMSA 1978, as enacted by Laws 2011 (1st S.S.), 
ch. 4, § 1, relating to short title, effective March 17, 2022. 


22-3A-2. Repealed. 
Repeals. — Laws’ 2021 (2nd 8.S.), ch. 3, § 17 repealed 


22-3A-2 NMSA 1978, as enacted by Laws 2011 (1st S.S.), 
ch. 4, § 2, relating to commission members, effective 


22-3A-3. Repealed. 
Repeals. — Laws 2021 (2nd S.S.), ch. 3, § 17 repealed 


22-3A-3 NMSA 1978, as enacted by Laws 2011 (1st S.S.), 
ch. 4, § 3, relating to election for staggered terms, 


Repeals. — Laws 2021 (2nd S.S.), ch. 3, § 17 repealed 


22-3A-4 NMSA 1978, as enacted by Laws 2011 (1st S.S.), 
ch. 4, § 4, relating to residence, effective March 17, 2022. 


22-3A-5. Repealed. 


Repeals. — Laws 2021 (2nd $8), ch. 3, § 17 repealed 


22-3A-5 NMSA 1978, as enacted by Laws 2011 (1st S.S.), 
ch. 4, § 5, relating to precincts, effective March 17, 2022. 


22-3A-6. Repealed. 


Repeals. — Laws 2021 (2nd S.S.), ch. 3, § 17 repealed 
22-3A-6 NMSA 1978, as enacted by Laws 2011 (1st S.S.), 
ch, 4, § 6, relating to public education commission district 


22-3A-7. Repealed. 


Repeals. — Laws 2021 (2nd S.S.),’ch. 8, § 17 repealed 
22-3A-7 NMSA 1978, as enacted by Laws 2011 (1st S.S.), 
ch. 4, § 7, relating to public education commission district 


831 


For provisions of former section, see the 2021 NMSA 1978 
on NMOneSource.com. 


March 17, 2022. For provisions of former section, see the 
2021 NMSA 1978 on NMOneSource.com. 


vacancies, effective March 17, 2022. For provisions of for- 
mer section, see the 2021 NMSA 1978 on NMOneSource 
.com, 


For provisions of former section, see the 2021 NMSA 1978 
on NMOneSource.com. ; 


For provisions of former section, see the 2021 NMSA 1978 
on NMOneSource.com. 


one, effective March 17, 2022. For provisions of former gec- 
tion, see the 2021 NMSA 1978 on NMOneSource.com. 


two, effective March 17, 2022. For provisions of former 
section, see the 2021 NMSA 1978 on NMOneSource.com, 
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22-3A-8 


22-3A-8. Repealed. 


Repeals. — Laws 2021 (2nd S.S.), ch. 3, § 17 repealed 
22-3A-8 NMSA 1978, as enacted by Laws 2011 (1st §.S.), 
ch. 4, § 8, relating to public education commission district 


22-3A-9. Repealed. 


Repeals. — Laws 2021 (2nd S.S.), ch. 3, § 17 repealed 
22-3A-9 NMSA 1978, as enacted by Laws 2011 (1st S.S.), 
ch, 4, § 9, relating to public education commission district 


22-3A-10. Repealed. 


Repeals. — Laws 2021 (2nd S.S.), ch. 3, § 17 repealed 
22-3A-10 NMSA 1978, as enacted by Laws 2011 (1st S.S.), 
ch, 4, § 10, relating to public education commission district 


22-3A-11. Repealed. 


Repeals. — Laws 2021 (2nd S.S.), ch. 3, § 17 repealed 
22-3A-11 NMSA 1978, as enacted by Laws 2011 (1st S.S,), 
ch, 4, § 11, relating to public education commission district 


22-3A-12. Repealed. 


Repeals. — Laws 2021 (2nd S.S.), ch. 3, § 17 repealed 
22-3A-12 NMSA 1978, as enacted by Laws 2011 (1st S.S.), 
ch, 4, § 12, relating to public education commission district 


22-3A-13. Repealed. 


Repeals. — Laws 2021 (2nd S.S.), ch. 3, § 17 repealed 
22-3A-13 NMSA 1978, as enacted by Laws 2011 (1st S.S.), 
ch, 4, § 13, relating to public education commission district 


22-3A-14. Repealed. 


Repeals. — Laws 2021 (2nd S.S.), ch. 3, § 17 repealed 
22-3A-14 NMSA 1978, as enacted by Laws 2011 (1st S.S.), 
ch, 4, § 14, relating to public education commission district 


22-3A-15. Repealed. 


Repeals. — Laws 2021 (2nd S:S.), ch. 3, § 17 repealed 
22-3A-15 NMSA 1978, as enacted by Laws 2011 (1st S.S.), 
ch. 4, § 15, relating to public education commission district 


22-3A-16. Repealed. 


Repeals. — Laws 2021 (2nd §.S.), ch. 3, § 17 repealed 
22-3A-16 NMSA 1978, as enacted by Laws 2011 (1st S.S.), 
ch. 4, § 16, relating to continuing terms, vacancies, 


PUBLIC SCHOOLS 


22-3A-16 


. three, effective March 17, 2022, For provisions of former 
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~ section, see the 2021 NMSA 1978 on NMOneSource.com. 


four, effective March 17, 2022. For provisions of former 
section, see the 2021 NMSA 1978 on NMOneSource.com. 


4 


five, effective March 17, 2022. For provisions of former séc- 
tion, see the 2021 NMSA 1978 on NM OneSource.com, « 


six, effective March 17, 2022. For provisions of former sec- 
tion, see the 2021 NMSA 1978 on NMOneSource.com. 


seven, effective March 17, 2022. For provisions of former 
section, see the 2021 NMSA 1978 on NMOneSource.com, 


eight, effective March 17, 2022. For provisions of former 
section, see the 2021 NMSA 1978 on NMOneSource.com. 


nine, effective March 17, 2022. For provisions of former 
section, see the 2021 NMSA 1978 on NMOneSource.com. 


ten, effective March 17, 2022. For provisions of former sec: 
tion, see the 2021 NMSA 1978 on NMOneSource.com. 


effective March 17, 2022. For provisions of former section, 
see the 2021 NMSA 1978 on NMOneSource.com. 
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22-3B-1 2021 EDUCATIONAL REDISTRICTING ACT 22-3B-4 


ARTICLE 3B 
2021 Educational Redistricting Act 


Sec. Sec, 

22-3B-1. Short title. 22-3B-9. Public education commission district four. 
22-38B-2. Commission’ members. 22-38B-10. Public education commission district five. 
22-3B-3. Election for staggered terms. ‘4 22-3B-11, Public education commission district six. 
22-3B-4. Residence. 22-3B-12, Public education commission district seven. 
22-3B-5. Precincts. 22-3B-13, Public education commission district eight. 
22-3B-6. Public education commission district one. 22-3B-14. Public education commission district nine. 
22-8B-7. Public education commission district two. 22-3B-15. Public education commission district ten. 
22-3B-8. Public education commission. district three. 22-3B-16, Continuing terms; vacancies. 


22-3B-1. Short title. 


This act [22-23B-1 to 22-23B-16 NMSA 1978] may be cited as the "2021 Educational Redistrict- 
ing Act", Aw 


History: Laws 2021 (2nd S.S.), ch. 8, § 1. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 3 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


22-3B-2. Commission members. 


The public education commission is composed of ten: members to be elected from districts :estab- 
lished by law. 


History: Laws 2021 (2nd S.S.), ch. 3, § 2. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 3 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


22-3B-3. Election for staggered terms. 


A. Members of the public education commission shall be elected for staggered terms of four 
years. 

B. Members shall be elected at the general election for terms commencing on January 1 next 
succeeding their election. -_ 

C. Members from districts two, three, five, six and seven shall be elected from the districts 
described in Sections 7, 8, 10, 11 and 12 of the 2021 Educational Redistricting Act at the 2022 and 
subsequent general elections. . 

D. Members from districts one, four, eight, nine and ten shall be elected from the districts de- 
scribed in Sections 6, 9, 13, 14 and 15 of the 2021 Educational Redistricting Act at the 2024 and 
subsequent general elections. 


History: Laws 2021 (2nd S.S.), ch. 3, § 8. Const., art. IV, § 23; was effective March 17; 2022, 90. days 
Effective dates. — Laws 2021 (2nd S.8.), ch. 3 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


22-3B-4. Residence. 


A candidate for the office of public education commissioner shall reside in the district for which 
the candidate files a declaration of candidacy at the time of such filing. A public education commis- 
sioner shall reside in the district from which the commissioner was elected or appointed and shall 
be deemed to have resigned if the commissioner changes residence to a place outside the district. 
Vacancies shall be filled as provided in Section 16 of the 2021 Educational Redistricting Act. 
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22-3B-5 ‘PUBLIC SCHOOLS °° | ; 22-3B-8 


History: Laws 2021 (2nd §S.S.), ch. 3, § 4. Const, art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 3 con- after adjournment of the legislature. 


tained no effective date provision, but, pursuant to N.M. ' 


22-38B-5. Precincts. 


A. Precinct. designations and, boundaries used in the 2021 Educational Redistricting Act are 
those precinct designations and boundaries established pursuant to the Precinct Boundary Ad- 
justment Act as revised and approved pursuant to that act by the secretary of state as of Novem- 
ber 30, 2021. 

B, A board of county commissioners shall not create any precinct that lies: in more than ind 
public education commission district and shall not divide any precinct so that the divided parts of 
the precinct are situated in two or more public education commission districts. Votes cast in a pub- 
lic education commission election from precincts created or divided in violation of this subsection 
shall be invalid and shall not be counted or anki 6S 


History: Laws 2021 (2nd S.S.), ch. 3, § 5. Const., art. IV, § 2: 23, was effective March 17, 2022, 90 ‘days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 3 con- after adjournment of the legislature. 
tained no effective, date provision, but, pursuant to N.M. 


22-3B-6. Public education commission district one. 


Public education commission district one is composed of Bernalillo county. precincts 20 through 
30, 32 through 57, 59 through 67, 70 through 77, 80 through 83, 90, 91, 94, 95, 98, 100, 109 through 
115, 117 through 120, 127; 128, 130, 134, 136: through 149, 156 through 160; 167' through 169/178, 
189, 190, 198, 199, 202 through 210, 227 through 281, 233, 234, 236, 237, 239, 240, 247, 249,258, 
260, 262 through 265, 267 through 269, 340, 363, 367, 394, 399, 599, 600, 604 through 607, 609, 
611, 612, 614 through 622, 625, 626, 629, 631 prone 633, 635 TORRY 639, 647 through 650, 652 
through 655 and 687. ‘ ‘ 


History: Laws 2021 (2nd 8.8.), ch. 3, § 6. Const., art. IV, § 23, was effective March 17, 2022, 90 ee 
Effective dates. — Laws 2021 (2nd §,S,), ch.3 con- after adjournment of the legislature. « ao ¢ ‘ 
tained no effective date provision, but, pursuant to N.M. 


22-3B-7. Public education commission district two. 


Public education commission district two is composed of Bernalillo county. precincts, 289 through 
302, 304 through 310, 316 through 325, 328 through 336, 339, 348 through 350, 360 through 362, 364 
through 366, 368, 376, 380, 388 through 393, 395 through 398, 407, 413 through 419, 421 through 
430, 447 through 454, 456 through 550, 560 through 569, 574, 583 through. 590, 592 through 594, 
598, 601 through 603, 608, 656 through 660, 662 through 665, 667 and 669 through 685, . 


History: Laws 2021 (2nd S.S.), ch. 3, § 7. Const., art. IV, § 23, was effective March i 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S,), ch. 3 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant'to N.M. : pas) iSO 


22-3B-8. Public education commission district three. 


Public education commission district three is composed of Bernalillo county precincts 2 through 
19, 68, 69, 78, 79, 84 through 86, 89, 101 through 108,116, 121 through 126,131 through 133,185, 
150. through 155, 161 through 166, 171 through 175, 177,179 through 188, 191 through 197, 200, 
201, 211,212,214 through 216, 218 through 226, 232, 235, 238, 241 through 246,248, 251 through 
257, 259, 266, 271 through 287, 311 through 315,326, 327, 337, 338, 341 through 347, 351-through 
359, 369 through 375, 377 through 379, 381 through 387, 400 through 406, 408 through 412, 420, 
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22-3B-9 2021 EDUCATIONAL REDISTRICTING ACT 22-3B-13 


431 through 446, 455, 581, 591, 610, 613, 623, 624, 627, 628, 634, 640, 642; 644 through 646, 651, 
661, 666, 668 and 686. 


History: Laws 2021 (2nd S.S.), ch. 3, § 8. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 3 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


22-3B-9. Public education commission district four. 


Public education commission district four is composed of Bernalillo county precincts 1, 87, 129, 
170, 176,217, 261, 303, 553 through 559, 570 through 573, 575 through 580, 595 through 597, 641 
and 643; Los Alamos county; Sandoval county precincts 1 through 23 and 27 through 157; and 
Santa Fe county precincts 11, 12, 15 through 19, 63, 72, 73, 80, 82, 84, 85, 90, 92, 93, 114,115, 125, 
145, 146, 148, 152, 158, 155 fhyotgh 157, 165 and LTT. 


History: Laws 2021 (2nd S.S.), ch. 3, § 9. Const., art. IV,.§ 23, was effective March 17; 2022; 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 3 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


22-3B-10. Public education commission district five. 


Public education commission district five is composed of Bernalillo county precinct 31; Cibola 
oainty precincts 2 through 6, 8 through 14 and 16 through 30; McKinley county; Sandoval county 
precincts 24 through 26; San Juan county precincts 1 through 59, 70, 71, 75, 77 through 83, 99 
through 110, 120, 121 and 130 through 134; and Socorro county precinct 15, 


History: Laws 2021 (2nd §.S.), ch. 3, § 10. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch, 3 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


22-3B-11. Public education commission district six. . 


Public education commission district six is composed of Bernalillo county precincts 58, 88, 92, 
93, 96, 97, 99, 213, 250, 270, 288, 551, 552, 582 and 630; Catron county; Cibola county precincts 1, 7 
and 15; Dona Ana county precincts 1 through 4, 21, 60, 63, 64, 95, 100, 105, 107, 111, 115, 121, 123, 
171, 172,182 and 185; Grant county; Hidalgo county; Luna county; Barra county; Socorro.county 
precincts 1 through 14 and 16 through 27; Torrance county; and Valencia county. 


‘ ‘History: Laws 2021 (2nd 8.S.), ch. 8,§ 11. oe Const., art, IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd SS.), ch. 3 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


22-3B-12. Public education commission district seven. 


Public education commission district seven is composed of Dona Ana county precincts 5 through 
20, 22 through 59, 61, 62, 65 through 94, 96 through 99, 101 through 104, 106, 108 through 110, 
112 through 114, 116 through 120, 122, 124 through 170, 173 through 181, 183,.184 and 186 
os Capon 190; and Otero priest a ae 1, 41 through 46 wo 66. 


History: Laws 2021 (2nd S.S.), ch.'3, § 12. Const., art. IV, §23, was effective March 17, 2022, 90 a 
Effective dates, — Laws 2021 (2nd S.S.), ch. 3-con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


22-3B-13. Public education commission district eight. 


Public education commission district eight is composed of Chaves county precincts 1 through 
18, 20 through 25, 31 through 36, 40 through 46, 51, 52, 61 through 64, 71 through 73, 81 through 
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22-3B-14 PUBLIC SCHOOLS 22-3B-16 


85, 90 through 93 and 95; Colfax county; Curry county; De Baca county; Guadalupe county; Hard- 
ing county; Lincoln county; Mora county; Quay county; Roosevelt county; San Miguel county; Taos 
county precincts 2 through 4, 7, 18, 21 and 26; and Union county. 


History: Laws 2021 (2nd §.S.), ch. 3, § 13. Const., art. IV, § 28, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 3 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


22-3B-14. Public education commission district nine. 


Public education commission district nine is composed of Chaves county precincts 47, 74, 94 
and 101 through 106; Eddy county; Lea county, and Pees county precincts 2 through 40 = 47 
through 65. 


History: Laws 2021 (2nd S.S.), ch. 3, § 14. Const., art. IV, § 28, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 3 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


22-3B-15. Public education commission district ten. 


Public education commission district ten is composed of Rio Arriba county; San Juan county pre- 
cincts 60 through 69, 72 through 74, 76 and 90; Santa Fe county precincts 1 through 10, 13, 14, 20 
through 62, 64 through 71, 74 through 79, 81, 83, 86 through 89, 91, 94 through 113, 116 through 
124, 126 through 144, 147, 149 through 151, 154, 158 through 164, 166 through 176, 178 and 179; 
and Taos county precincts 1,5, 6, 8 through 17, 19, 20, 22 through 25 and 27 through 47. 


History: Laws 2021 (2nd S.S.), ch. 3, § 15. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates, — Laws 2021 (2nd S.S.), ch. 3 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


22-3B-16. Continuing terms; vacancies. 


A. A public education commissioner who is serving on the public education commission as of 
the effective date of this section shall serve the remainder of the term for which the commissioner 
was elected or appointed. 

B. The governor shall by appointment fill a vacancy on the public education commission. An 
appointment to fill a vacancy on the public education commission shall be for a term ending on 
December 31 after the next general election, at which election a person shall be elected to fill any 
remainder of the unexpired term. 

C. Before the general election of 2022, an appointment to fill a vacancy on the public education 
commission shall be made from the district as it existed when the person pane the vacancy in 
office was elected or appointed. 

D, After the general election of 2022, an appointment to fill a vacancy in district two, three, 
five, six or seven shall be made from the district as set out in Sections 7, 8, 10, 11 and. 12 of the 
2021 Educational Redistricting Act. 

E.' After the general election of 2022 and before the general leiden of 2024, an appoint- 
ment to fill a vacancy in district one, four, eight, nine or ten shall be made from the district as 
it existed when the person creating the vacancy in office was elected or appointed. After the 
general election of 2024, an appointment to fill a vacancy in district one, four, eight, nine or ten 
shall be made from the district as set out in Sections 6, 9, 13, 14 and 15 of the 2021 Educational 
Redistricting Act. 


History: Laws 2021 (2nd §S.S.), ch. 3, § 16. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 3 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 
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22-4-1 CREATION, CONSOLIDATION AND ANNEXATION OF SCHOOL DISTRICTS 22-4-2 


ARTICLE 4° 
e e e e 
Creation, Consolidation and Annexation 
of School Districts 
Sec. . - ms Sec. 
22-4-1. School districts. — 22-4-10. Order of state board [department]. 
22-4-2, New school districts; creation. ~ a 22-4-11. Publication of order; actions attacking order. 
22-4-3. Consolidation; request; districts without junior or 22-4-12.. Interim local school board; special election, 
ne senior high schools; standards. 22-4-13. Special school district election; term of office. 

22-4-4, Consolidation of district without j junior or’ senior 22-4-14. Regular school district election; term of office. 

high schools; governing board. 22-4-15. Consolidated school districts; outstanding con- 
22-4-5. Alternate method of consolidation. : ‘ tracts; indebtedness. 
22-4-6. Alternate method; survey; report; submission to 22-4-16, Existing school districts validated, 

the state board [department]. 22-4-17.. Annexation of area for school district purposes; 
22-4-7. Alternate method; survey committee. resolutions; approval; filing. 
22-4-8,. Alternate method; survey committee; compensation. 22-4-18. Validation of previous annexation. 


22-4-9, ah wey method; eG ee for consolidation. 


22-4-1. School districts. 


A. Every public school in the state shall be located within the geographical boundaries of a 
school district. 

,~B. Aschool district shall be created, exist or be consolidated only pursuant to the provisions of law. 

C. The geographical boundaries of a school district shall not coincide or overlap the geographi- 
cal boundaries of another school district except as may be provided by law. 


History: 1953 Comp., § 77-3-1, eneetet by Laws 
_ 1967, ch. 16, § 14, 


22-4-2. New school districts; creation. — 


A. The state board [department] may order the creation of a new school district: 

(1) ‘upon receipt of‘and according to a resolution requesting the creation of the new school 
district by the local school board of the existing school district; 

(2) after review by the local school board and upon receipt of a petition bearing signatures 
verified by the county clerk of the affected area of sixty percent of the registéred voters residing 
within the geographic area desiring creation of a new school district; or 

(3) upon recommendation of the state superifitenident [secretary] and upon a determina- 
tion by the state board [department] that creation of a new ee would meet the standards set 
forth in Subsection B of this section. 

B. Within ninety days of receipt of the local school board resolution, receipt of the voters’ 
petition or receipt of a recommendation by the state superintendent [secretary], the state board 
[department]'‘shall conduct a public hearing to determine whether: 

(1) the existing school district and the new school district to be created will each have a 
minimum membership of five hundred; 

(2) a high school program is to be enicni in the existing school district and in the new 
school district to be created unless an exception is granted to this oi aeons by the state board 
[department]; and 

(8) creating the new school district is in the best interest of public education in the exist- 
ing school district and in the new school district to be created and in the best interest wu public 
education in the state. 


History: 19538 Comp., § 77-3-2, enacted by Laws references to the secretary of public education and all ref- 


1967, ch. 16, § 15; 1981, ch. 26, § 1; 1993, ch. 235, § 1. erences to the former state board of education or state de- 
Bracketed material, — The bracketed material was partment of education shall be deemed references to the 
inserted by the compiler and is not part of the law. public education department. See 9-24-15 shh 197, 8. 


Laws 2004, ch. 25, § 27, provided that all references to © 
the superintendent of public instruction shall be deemed 
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22-4-3 PUBLIC SCHOOLS | 22-4-3 


Cross references. — For current powers and duties 
of the former state board of education, see 9-24-9 NMSA 
1978. 


For references to the former state board, see 9-24-15 
NMSA 1978. 

For contents and publication of order creating new 
school district, see 22-4-10 and 22-4-11 NMSA 1978. 

For interim school board of newly created district, see 
22-4-12 NMSA 1978. 

For election of local school board for newly created dis- 
trict, see 22-4-13 and 22-4-14 NMSA 1978. 

The 1993 amendment, effective June 18, 1993, added 
the subsection designation "A" at the beginning of the sec- 
tion; deleted "within an existing schoo! district" at the end 
of the introductory paragraph of Subsection A; inserted 
the paragraph designations ‘(1) and (2) and added Para- 
graph (8) in Subsection A; deleted "after a hearing to be 
held within ninety (90) days after filing of petition by the 


state board to determine that" at the end of Paragraph 
(2) of Subsection A; added the introductory paragraph of 
current Subsection B; redesignated former Subsections A 
to C as Paragraphs (1) to (3) of Subsection B; and made 
minor stylistic changes in Subsection A. 


ANNOTATIONS 


Secretary of education may create a new school 
district. — Under N.M. Const. art. XII, § 6, as amended 
in 2003, the secretary of education has legal authority to 
order the creation of a new school district and to order a 
school district to convey by deed all right, title and inter- 
est in school-owned realty located in the proposed bound- 
ary of the new school district to the new school district. 
If the transferred property is encumbered, the school dis- 
trict that incurred the indebtedness remains liable on the 
debt. 2010 Op. Att'y Gen, No, 10-01, 


22-4-3. Consolidation; request; districts without junior or senior high 


schools; standards. 


A. The state board [department] may order consolidation of school districts upon receipt of and 
according to identical resolutions requesting consolidation from each local school board of each 
school district affected by the consolidation only if it determines that such consolidation: © 

(1) ‘will help to equalize the educational opportunities for public school students in each 


school district affected by the consolidation; 


(2) will make the most advantageous and economical use of public school facilities; — 

(3) takes into consideration the convenience and welfare of the public school students in 
each school district affected by the consolidation; and 

(4) isin the best interest of public education in each school district affected by the consali- 
dation and in the best interest of the public education in the state. 


B. The state board [department] may also order consolidation of a school district which has not 
maintained either a junior or senior high school program for two consecutive years prior to con- 
solidation with an adjacent district which has maintained such programs for the students of both 
districts upon receipt of and according to identical resolutions requesting consolidation from each 
local school board of each school district affected by the consolidation. 

C. The state board [department] may bring an action in the district court for an order of con- 
solidation of two or more school districts when: 

(1). all attempts to obtain an agreement between the local school hardin to eomulidete 
such school districts under Subsection A of this section have failed; 

(2) one or more schools within the school districts proposed to be consolidated have re- 
ceived a disapproval accreditation status from the state department of education. [public education | 
department]; and 

(3) after public hearing on such proposed.consolidation, the state board makes Erdiace of fact: 

(a) that such consolidation will meet the criteria specified in Paragraphs (1) through 
(4) of Subsection A of this section; and 

(b)..that one or more schools within a school district proposed to be consolidated 
are deficient in their ability to provide the necessary educational opportunities for public. school 
students in that district. 

D. Notice of,public hearing shall be given by the state board [department] at lana thirty days 
prior to the hearing date by two. consecutive publications one week apart in a-newspaper of gen- 
eral circulation in the deficient school district proposed to be consolidated. The notice shall state: . 

(1) the subject of the hearing; 

(2) the.time and place of the hearing; and 

(3) °the manner in which interested persons may present their views. - . 

K. The public hearing shall be held in a suitable and convenient location within the deficient 
school district proposed to be consolidated. At the hearing, the state board [department] shall 
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allow all interested persons a reasonable opportunity to submit data, views or arguments, orally 
or in writing, and to examine witnesses testifying at the hearing. 

F,. Within ten days from the date the hearing is concluded the state board [department] shall 
make its determination in writing and if such determination includes an intention to bring an 
action for consolidation in the district court, such intention shall be included in the written deter- 
mination. A copy of the written determination of the state board shall be sent to each of the school 
boards concerned. 

G. Within sixty days from the date of the issuance of its written determination, the state board 
[department] may bring an action for a court order of consolidation in the district court of any judicial 
district in which the deficient school district is located. A copy of the petition for such action shall be 
served upon each of the local school boards affected by the consolidation. Such local school boards shall 
be parties to the action. The director shall authorize the necessary transfers and expenditures in the 
budgets of the concerned school districts to cover all necessary costs incurred by them in such action. 
Upon request of any of the parties to the action, a jury trial shall be allowed. The state board shall have 
the burden of establishing the existence of conditions required under Subsection C of this section and 
of proving that such consolidation will meet the criteria specified in Paragraphs (1) through (4) of Sub- 
section A of this section. The court may deny the order for consolidation if it is found that: 

(1) the conditions prescribed in Paragraphs (1) and (2) of Subsection C of this section do 
not exist; . 

(2) such proposed consolidation will not meet the criteria specified in Paragraphs (1) 
through (4) of Subsection A of this section; or 

(3) that the alleged deficiency in the school district's ability to provide the necessary 
educational opportunities for public school students in such district does not exist. 

H. In the event the court denies the order for consolidation, the state board [department] shall 
not again initiate such action for consolidation affecting the same or substantially the same school 
districts for one year after the date of the denial of such order. 

I. . In the event the court orders the consolidation, such consolidation shall not become effective 
until the end of the current school term. 

J. Any final order of the district court is reviewable by the court of appeals in the same manner 
as provided under the rules of civil procedure. 


History: 1953 Comp., § 77-3-3, enacted by Laws 
1967, ch. 16, § 16; 1970, ch. 4, § 1; 1973, ch. 106, § 1; 
1977, ch. 246, § 61. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 
references to the secretary of public education and all ref- 
erences to the former state board of education or state de- 
partment of education shall be deemed references to the 
public education department. See 9-24-15 NMSA 1978. 

Cross references. — For alternate method of consoli- 
dation, see 22-4-5 to 22-4-9 NMSA 1978. 

For contents and publication of order consolidating 
school districts, see 22-4-10 and 22-4-11 NMSA 1978. 

For interim school board of newly consolidated district, 
see 22-4-12 NMSA 1978. 

For election of local school board for newly created dis- 
trict, see 22-4-13 and 22-4-14 NMSA 1978. 


ANNOTATIONS 


Constitutionality of Subsection B. — Subsection 
B has applicability to any and all school districts which 
come within the classification created by the statute. The 
bases, or reasons, for the classification of school districts 
affected by the provisions of this statute, as opposed to 
those school districts not affected thereby, are substantial, 
and the classification is clearly reasonable within the ap- 
plicable rules of construction and interpretation. State ex 
rel. Apodaca v. N.M. State Bd. of Educ., 1971-NMSC-058, 
82 N.M. 558, 484 P.2d 1268. 

Where school consolidation was ordered pursu- 
ant to Subsection B, the provisions of Section 22-4-4 
NMSA 1978 were controlling as to the board which 
should govern the consolidated district, and the provi- 
sions of Sections 22-4-10 to 22-4-14 NMSA 1978 were in- 
applicable. State ex rel. Apodaca v. N.M. State Bd. of Educ., 
1971-NMSC-058, 82 N.M. 558, 484 P.2d 1268. 


22-4-4, [Consolidation of district without junior or senior high schools; 
governing board. | 


Where consolidation is ordered under Subsection B hereof [22-4-3B NMSA 1978], the governing 
board of the district maintaining the junior and senior high school programs shall become the gov- 
erning board of the consolidated district, the board of the district consolidated shall be dissolved, 
and the provisions of Sections 22-4-10 through 22-4-14 NMSA 1978 relating to appointment of an 
interim board and the holding of special elections shall not be applicable. 
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History: 1953 Comp., § 77-3-3.1, enacted by Laws the provisions of this section were: controlling as 
1970, ch, 4, § 2. to the board which should govern the consolidated dis- 
trict, and the provisions of Sections 22-4-10 to 22- 4-14 

ANNOTATIONS NMSA 1978 were inapplicable. State ex rel. Apodaca v. 


Where school consolidation was ordered pursu- NM, 24 12 me of Educ., 1971-NMSC-058, 82 N.M, 558; 
ant to Subsection B of Section 22-4-8 NMSA 1978, ~. 484 P.2d 126 ale 


22-4-5, Hite method of sonenlidtiians 


Sections 22-4-6 through 22-4-9 NMSA 1978 shall be an “a ah gata Aeatts of consolidation to 
ie provided in Section 22-4-8 NMSA 1978. ; 


History: 1953 Comp.,'§ 77-3-4, enacted a Laws’ 
1967, ch. 16,§ 17... -. 


22-4-6. Alternate method; survey; report; submission to the state board 
[department]. 


A. Upon receipt of a request from a local school board, the state board raapdbemeat) shall cause 
a school district survey to be made to study the feasibility of a consolidation. 

B. ‘A school district survey shall be made by a school district survey committee. The school 
district survey committee shall submit a written report on a school district survey, along with any 
recommendations made by the committee, to each local school board of each school district affected 
by the survey. The report shall be accompanied by all maps, records and material supporting the 
recommendations. 

C. Any local school board of a school district affected by the survey may suggest alterations to 
the report and the recommendations. If these alterations are approved by each local school board 
of each school district affected by the survey and the school district survey committee, the altera- 
tions shall become part of the final report and recommendations of the school district survey com- 
mittee. If local school boards of all school districts affected by the survey approve the final'report 
and recommendations of the school district survey committee, the final report and recommenda- 
tions shall be submitted to the state board [department]. 


History: 1953 Comp., § 77-3-5, enacted by Laws Cross references. — For references to. the formen 
1967, ch. 16, § 18. state board, see 9-24-15.NMSA 1978. 


22-4-7, Alternate method; survey committee. 


To make a school district survey to determine the feasibility of a consolidation, the school dis- 
trict survey committee shall consist of the following members: 

A. one person designated by the state transportation director from the state transportation 
division; 

B. one person appointed by the state board [department] for each school district affected by 
the survey, Each person appointed by the state board shall reside outside of every school district 
affected by the school district survey; and 

C. one person appointed by each local school board of a school district affected by the Sab 
district survey. 


History: 1953 Comp., § 77-3-6, enacted by Laws Cross references. — For references to’ the former 
1967, ch. 16, § 19. state board, see.9-24-15 NMSA 1978,» 


22-4-8. Alternate method; survey committee; compensation. 


“Members of a school district survey committee shall serve without compensation but shall'be 
entitled to reimbursement of expenses incurred in the performance of committee duties out of 
funds of the department of education [public education department]. 
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History: 1953 Comp., § 77-3-7, enacted by Laws 
1967, ch, 16, § 20, 
. Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 


22-4-10 


references to the secretary of public education and all 
references to the former state board of education or state 
department of education shall be:deemed references to 
the public education department. See 9-24-15 NMSA 
1978, 


22-4-9. Alternate method; standards for consolidation. 


- The state board [department] may order consolidation according to the recommendations con- 
tained in a final report and recommendations of the school district survey committee approved by 
each local school board of each school district affected by the survey only if it determines that such 


consolidation: 


~- A. will help to equalize the educational opportunities for public school students in gach school 


district affected by the consolidation; 


B. will make the most advantageous and economical use of public school facilities; 
C. takes into consideration the convenience and welfare of the public school students in each 


school district affected by the survey; and 


D. is in the best interest of public education in each school district affected by the eedaion 
and in the best interest of public education in the state. 


History: 1953 ee § 77-3-8, enacted by Laws 


1967, ch. 16, § 21. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. . 

Laws 2004, ch. 25; § 27, provided that all references to 
the superintendent of public instruction shall be deemed 
references to the secretary of public education and all ref- 
erences to the former state board of education or state de- 
partment of education shall be deemed references to the 
public education department. See 9-24-15 NMSA 1978, 

Cross references. — For standards for consolidation 
generally, see 22-4-8 NMSA 1978. 

For contents and publication of order consolidating 
school districts, see 22-4-10 and 22-4-11 NMSA 1978. 


ANNOTATIONS 


Applicability of section to consolidation ‘under 


‘Subsection B of Section 22-4-8 NMSA 1978, — Where 


school consolidation was ordered pursuant to Subsection 
B of Section 22-4-3 NMSA 1978, the provisions of Sec- 
tion 22-4-4 NMSA 1978 were controlling as to the board 
which should govern the consolidated district, and the 
provisions of this section and Sections 22-4-10 to 22-4- 
14 NMSA 1978 were inapplicable. State ex rel. Apodaca 
v. N.M. State Bd. of Educ.,;1971- pote 058, 82 N.M. 558, 
484 P.2d 1268. 


92-4-10. Order of staté board [department]. 


A. Any order of the state board [department] for creation of a new school district or for consoli- 


dation shall contain the following: 


Cl) an accurate description of the geographical boundaries of all school districts affected 


by the order; 


(2) the disposition of all property affected by the order: 
(3) the dissolution of the elected local school board of each school district affected by the 


order of consolidation; and 


(4) the appointment of three qualified electors of the state who are residents of the new 


school district created by the order or the consolidated school district to be members of an interim 
local school board to govern the new or consolidated school district. 

B. A certified copy of the order of the state board [department] shall be kept on permanent file 
with the department of education [public education department}. 

C. One certified copy of the order of the state board [department] shall be furnished to each lo- 
cal school board affected by the order, to each county assessor of a county having a school district 
within it affected by the order, to the chief [secretary of public education], to the state tax commis- 
sion [property tax division of the taxation and revenue department], to:the oil. and gas accounting 
commission [audit and compliance division of the taxation and revenue department] and to each 
member appointed to the interim local school board. 

D. Any creation of a new school district or consolidation ordered by the state board [depart- 
ment] shall take effect upon the issuance of the order. However, for taxation purposes, creation of 
a new school district or consolidation shall be effective on January 1 following the date of the issu- 
ance of the order by the state board [department)]. 
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History: 1953 Comp., § 77- 3-9, enacted by Laws 
1967, ch. 16, § 22, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

The provisions relating to the state tax commission, 
referred to in this section, were repealed by Laws 1970, 
ch. 31, § 22. Laws 1970, ch. 31, created the property ap- 
praisal department. The provisions of Laws 1970, ch. 31, 
relating to the property appraisal department, were re- 
pealed by Laws 1973, ch. 258, § 156. Laws 1973, ch, 258, 
created the property tax department. The property tax 
department and the oil and gas accounting commission 
were abolished by Laws 1977, ch. 249, § 5. Laws 1977, 
ch. 249, § 4, established the taxation and revenue depart- 
ment, which now consists of, inter alia, the revenue divi- 
sion, the property tax division and the audit and compli- 
ance division. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 


PUBLIC SCHOOLS 


22-4-13 


references to the secretary of public education and all ref- 
erences to the former state board of education or state de- 
partment of education shall be deemed references to the 
public education department. See 9-24-15 NMSA 1978. 

Cross references, — For references to the former 
state board, see 9-24-15 NMSA 1978. 

The public school finance division of the department of 
finance and administration was abolished by Laws 1977, 
ch. 246, § 69. Laws 1977, ch. 246, § 3, established the pub- 
lic school finance division of the educational finance and 
cultural affairs department. Laws 1977, ch. 246, § 63, 
compiled as 22-8-3 NMSA 1978, designated the admin- 
istrative and executive head of the public school finance 
division of the educational finance and cultural affairs de- 
partment as the director of public school finance. 

See the. Public Education Department Act, 9-24-1 
NMSA 1978 and N.M. Const. art. XII, § 6 for. current law 
governing the former powers of the chief of the public 
school finance division. 


22-4-11. [Publication of order; actions attacking order.] 


After adoption of an order of the state board [department] for creation of a new school district or 
for consolidation of school districts, the state superintendent [secretary] of public instruction shall 
forthwith cause a copy of such order to be published.in a newspaper of general circulation in each 
county within which any part of the new or consolidated school district may be located. 

Actions to attack the validity of any such order shall be filed within thirty days from the date of 
such publication, but not afterwards. Such actions shall be filed in Santa Fe county district court 
and the state board of education [department] shall be an indispensable party thereto. 


History: 1953 Comp., § 77-3-9.1, enacted by Laws 
1970, ch. 4, § 3. 

Bracketed material. —.The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 


references to the secretary of public education and all ref- 
erences to the former state board of education or state de- 
partment of education shall be deemed references to the 
public education department, See 9-24-15 NMSA 1978. 


22-4-12. Interim local school board; special election. 


A. The interim local school board of a newly created or consolidated school district has all the 
powers and duties of a local school board. The interim local school board shall hold office only until 
the local school board is elected and qualified. 

B. For the purpose of electing five members to the local school board of a newly created or con- 
solidated school district, the interim local school board shall call a special school district election 
to be held not less than forty-five days nor more than ninety days from the date of the issuance of 
the order of the state board [department] appointing members to the interim local school board. 
If the date for a regular school district election occurs during this period, the interim local school 
board shall give notice of the regular school district election for the purpose of electing five mem- 
bers to the local school board of the newly created or consolidated school district instead of calling 
a special school district election. 

C. The interim local school board shall appoint a superintendent of schools to perform the ad- 
ministrative and supervisory functions of the interim local school board and to also conduct the 
school district election. The term of office of the superintendent of schools appointed by the interim 
local school board shall coincide with the term of office of the interim local school board. 


History: 1953 Comp., § 77-3-10, ie a by Laws 
1967, ch. 16, § 23. 


22-4-13. Special school district election; term of office. 


The term of office of members of a local school board elected at a special school district election 
for a newly created or consolidated school district shall be as follows: 
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A. three members shall be elected for terms —o at the next regular school district elec- 
tion; and 
B. two members shall bb elected for terms expiring | two ar after the next regular school 
district election. . 


t 


ANN OTATIONS 


Am. dur, 2d, A.L.R. and C.J.S. references. — Appli- 
cability and application of §. 2 of Voting Rights Act of 1965 
(42 USCS § 1973) to members of school board, 105 A.L.R. 
Fed. 254. 


History: 1953 Giue » §°77-8-11, enacted by Laws 
1967, ch, 16, § 24; 1985, ch.:142, § 1. 


22-4-14, Regular school district election; term of office. 


If the interim local school board calls for the election of members to the local school board of a 
newly created or consolidated school district at a regular si este district election, the terms of office’ 
of the members elected shall be as follows: 

A. three members shall be elected for terms of two years; and 

B. two members shall be elected for terms of four years. 


History: 1953 Comp., § 77-83-12, enacted by Laws 
1967, ch, 16, §.25; 1985, ch, 142, § 2. 


22-4-15. Consolidated school districts; outstanding contracts; 
indebtedness. 


re All contracts entered into by a local school board of a géHoo! distriét pridt to consolidation 
shall be honored by the consolidated school district. The acquiring of tenure rights and tenure 
rights that have been obtained shall not be affected by consolidation. 

B. Any outstanding school district bonds or other indebtedness of a school district shall not be 
affected by consolidation. Whenever a school district included within a consolidation has outstand- 
ing school district bonds or certificates of indebtedness, the school district shall retain its identity 
for the purpose of paying any debt service until the bonds or certificates are paid in full. No school 
district included within a consolidation shall become responsible for the debt service of any other 
school district included within the consolidation, 


History: 1953 Comp., § 77-3- 18, enacted by Laws 
1967, ch. 16, § 26. 


22-4-16. [Existing school districts validated. ] 


That the organization, existence or consolidation of all school districts heretofore ordered by the 
state board [department] of education of the state of New. Mexico are hereby validated and their 
existence as ordered by the state board of education is hereby validated and confirmed, provided 
that the passage of this act [22-4-16 NMSA 1978] shall not affect any consolidations upon which 
an action is pending contesting such consolidation at the time this act becomes effective. 


History: 1953 Comp., § 73-15-9, enacted by Laws 
1955, ch. 76, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 


references to the secretary of public education and all ref- 
erences to the former state board of education or state de- 
partment of education shall be deemed references to the 
public education department. See 9-24-15 NMSA 1978. 


22-4-17. Annexation of area for school district purposes; resolutions; 
approval; filing. 


A. Whenever it becomes economically feasible for students residing in one school district to at- 
tend school in another school district, whether or not that school district is within the same county 
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as the school district:of residence, the local school boards of the school districts may provide for 
annexation of the appropriate area by resolution of each of the local school boards concerned. The 
resolutions shall be submitted to the state board [department] of education for its approval. 

B. Prior to adopting such resolution, the local school board proposing to annex the area within 
another school district shall furnish an accurate legal description of the area to be annexed and 
the net taxable value of the property within the area'to the chief; public school finance division 
[secretary of public:education]. The chief [secretary] shall furnish to each local school board con- 
cerned a statement of the financial implication of the annexation. 

C. After resolutions are adopted by each of the local school boards concerned and approved by 


the state board [department] of education, copies of the resolutions shall be filed with: 

(1) the county commission of the county where the principal office of each local school 
board is located and the county commissions of those other counties in which area is affected; 

(2) _ the county assessor of the county where the principal office of each local school board is 
located and the county assessors of those other counties in which area is affected; 


(3) state board of education; and 


(4) department of finance and administration, 


History: 1953 Comp., § 77-3-2.1, enacted by Laws 
1977, ch. 213, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction. shall be deemed 
references to the secretary of public education and all ref- 
erences to the former state board of education or state de- 
partment of education shall be deemed references to the 
public education department. See 9-24-15 NMSA 1978. 

Cross references. — The public school finance divi- 
sion of the department of finance and administration 


was abolished by Laws 1977, ch. 246, § 69. Laws 1977, ch. 
246, § 3, established the public school finance division of 
the educational finance and cultural affairs department. 
Laws 1977, ch. 246, § 63, compiled as 22-8-3 NMSA 1978, 
designated the administrative and executive head of the 
public school finance division of the educational finance 
and cultural affairs department as the director of public 
school finance. 

See the Public Education Department Act, 9-24-1 
NMSA 1978 and N.M. Const. art, XII, § 6 for current law 
governing the former powers of the chief of the public 
school finance division. 


22-4-18. Validation of previous annexation. 


Every member of a local school board of a local school district which has been a party to an an- 
nexation similar to that authorized in Section 1 [22-4-17 NMSA 1978] of this act but occurring 
prior to the effective date of this act is determined to have been a legally authorized governing 
authority and such annexation is validated as of the date of the resolution adopting such action. 


History: 1953 Comp., § 77-3-2.2, enacted by Laws 
1977, ch. 218, § 2. 


ARTICLE 4A 


Advisory Referenda 


Sec. 
22-4A-1. Repealed.» 
22-4A-2. Repealed. 


22-4A-1. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 22-4A-1 
NMSA 1978, as enacted by Laws 1987, ch. 191, § 1, relat- 
ing to short title, effective April 3, 2019. For provisions 


22-4A-2, Repealed. 
Repeals. — Laws 2019, ch. 212, § 284 repealed 22-4A-2 


NMSA 1978, as enacted by Laws 1987, ch. 191, § 2, re- 
lating to purpose, effective April 3, 2019. For provisions 


Sec. 
22-4A-3. Repealed. 


of former section, see the 2018 NMSA 1978 on NMOne- 
Source.com. 


of former Boies see the 2018 NMSA 1978 on NMOneS- 
ource,com, 
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22-4A-3 


22-4A-3. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 22-4A-3 
NMSA 1978, as enacted by Laws 1987, ch. 191, § 3, relating 
to advisory referendum authorized, effect of referendum, 


LOCAL SCHOOL BOARDS 


22-5-1.1 


effective April 3, 2019. For provisions of former section, see 
the 2018 NMSA 1978 on NMOneSource.com. 


ARTICLE 5 
Local School Boards 


Sec. 

22-5-1. Local school boards; members. 

22-5-1.1. Local school board members; elected from 
districts. é 

22-5-2. Repealed. 

22-5-3. School board membership; optional form. 

22-5-3.1. Local school boards; reversion to five members. 

22-5-4. Local school boards; powers; duties. 

22-5-4.1. Repealed. 

22-5-4.2. Child abuse; report coordination; confirmation. 

22-5-4.3, School discipline policies; racial sensitivity and 
anti-racism training; hotline for reporting 
racially charged incidents and racialized 
aggression involving students or school 


personnel; students may self-administer ” 


certain medications. 

22-5-4.4. School employees; reporting drug and alcohol 

use; release from liability. 

22-5-4.5. Pledge of allegiance. 

22-5-4.6. Recompiled. 

22-5-4.7. Additional student. discipline policies; weapon- 
free schools. 

22-5-4.8. Area vocational high schools. 

22-5-4.9. High school diplomas; World War II veterans. 

22-5-4.10. High school diplomas; Korean conflict veterans. 

22-5-4.11. Psychotropic medication; prohibition on com- 
pulsion. 


Sec. 


22-5-4.12. Use of restraint and seclusion; techniques; 
requirements. 

22-5-4.13. - Local school board; consideration of opening or 
closing a public school on tribal land; con- 
sultation with tribal leaders and members 
and families of students. 

22-5-4.14, High school diplomas; Vietnam conflict’ veter- 
ans, 


22-5-5. Compensation; prohibited employment. 
'22-5-6. Nepotism prohibited. 


22-5-7, Officers; surety bonds, 


'22-5-8. Term of office. 


22-5-8.1. Repealed. 

22-5-9. Local school board vacancies. 

22-5-9.1. Oath of office. 

22-5-10. Publications; advertisements. 

22-5-11. School district salary system. 

22-5-12. Local school boards; vacant or vacated offices. 

22-5-18. Local school board training. 

22-5-14. Local superintendent; powers and duties. 

22-5-15. Collaborative school improvement programs. 

22-5-16. Advisory school councils; creation; duties. 

22-5-17. Private use of school facilities; policy; insurance. 

22-5-18. Local school board authority over who may 
carry a firearm on school premises. 


22-5-1. Local school boards; members. | 


A local school board shall be composed of five qualified electors of the state residing within the 


school district. 


History: 1953 Comp., § 77-4-1, enacted by Laws 
1967, ch. 16, § 27. 

Cross refexcriciéa: — For recall of local school board 
members, see1-25-1 NMSA 1978 et seq. 


For constitutional provision as to residence of public of- 
ficers, see N.M. Const., art. V, § 13. 

For school district elections, see 1-22-1 NMSA 1978 
et Seq. 


22-5-1.1. Local school board members; elected from districts. 


Members of local school boards in districts having a population in excess of sixteen thousand 
shall reside in and be elected from single-member districts. Once, following every federal decen- 
nial census, the local school board shall divide the school district into a number of election districts 
equal in number to the number of members on the school board. Such election districts shall 
be contiguous and compact and as equal in population as is practicable; provided that the local 
school board of any district having a population of sixteen thousand or less may provide for single- 
member districts as provided i in this section. 


The 1998 amendment, effective July 1, 1993, deleted 
"Notwithstanding any other provision of the Public School 
Code" at the beginning of the first sentence. 


History: 1978 Comp., § 22-5-1.1, enacted by Laws 
1985, ch. 202, § 1; 1993, ch. 226, § 10. 
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22-5-2. Repealed. 


Repeals. — Laws 1993, ch. 226, §.54 repealed. 22-5-2 
NMSA 1978, as enacted by. Laws 1969, ch. 1038, § 1,.con- 
taining the purpose of the act, effective July 1, 1993. For 


provisions of former section, see the fone NMSA 1978 on 
NMOneSource.com.. 


22-5-3. School board membership; optional form. 


A. The local school board of any school district in this state may by resolution provide for the 
local board of that district to be composed of seven qualified electors of the state who reside within 
the district. The resolution shall provide that the board consist of seven separate positions, and 
each such position shall be designated by number. Qualified electors seeking election to the school 

board shall file and run for only one of the numbered positions. 

B. Ifthe resolution provided for in this section is adopted, it shall go into effect within thirty 
days after its adoption unless a petition signed by the qualified electors of the school district in a 
number equal to twenty percent of all the voters inthe district voting at the last regular school 
board election is presented to the local board within such thirty days asking that an election be 
held on the question of increasing the membership of the local board to seven members. 

C. Upon receipt and verification of the petition, the local school board shall within thirty days 
call a special school election to vote upon the question of i increasing the membership of the local 
school board in that district to seven members. 

D. Ifthe voters of the school district approve the increase in the local school board's member- 
ship to seven members, the resolution shall be in effect. 

E. A resolution adopted pursuant to Subsection A of this section shall conform to the require- 
ments of Section 1-22-5 NMSA 1978 and shall provide for the election of two additional school 
board members at the next regular school district election. One new member shall be elected to 
serve until the first regular school board election following the member's election. The second new 
member shall be elected.to serve until the second regular school board election following the mem- 
ber's election.' Thereafter, persons elected to fill the additional new positions on the board shall be 
elected for terms as provided by law. . ; 


History: 1953 Comp., § 77-4-1.3, enacted by Laws 
1969, ch, 103, § 2; 1981, ch. 316, § 1; 1993, ch. 226, § 11; 
2015, ch. 145, § 95. 

Cross references, — For school district elections gen- 
erally, see 1-22-1 NMSA 1978 et seq. 


The 2015 amendment, effective July 1, 2015, amended © 


the required contents of a resolution providing for an 
election of school board members; in Subsection E, after 
"additional school board members at", deleted "a special" 
and added "the next regular", after the first occurrence of 
"serve until the", deleted "second" and added "first", after 
"election following the", deleted "special school district" 


and added "member's" after the second occurrence of 
"serve until the", deleted "third" and added "second", and 
after "board election following", deleted "such special 
school district" and added "the member's ms 

The 1993 amendment, effective July. 1, 1993, substi- 
tuted "Section 1-22-5" for Weeoion 22-6-3" in the first sen- 
tence of Subsection E. 


ANNOTATIONS 


Provisions of former Subsection B (now Subaee: 
tion E) are constitutional and valid, di Op. ria 
Gen. No. 71-29. 


22-5-3.1. Local school boards; reversion to five members. 


A. _ Any seven-member local school board of a school district in the state may by resolution pro- 
vide for the local school board. of that school district to be composed of five qualified electors of the 


state who reside within the school district. 


B. Ifthe resolution specified in Subsection A of this section is adopted, the existing local school 
board at the first election at which the terms of three members expire shall by lot: .. 
(1). eliminate two positions if the next succeeding election is one at which the terms of Peo 


members expire; 


(2) eliminate two positions if the next succeeding election is one at which the term of one 
member, expires, and at the next election at which the terms of three, members expire designate 
one position for a two-year term; provided that thereafter all terms shall be four-year terms; or 

(3) eliminate two positions if the next succeeding election is one at which the terms of 
three members expire, and at the succeeding election designate one position for a two-year term; 
provided that thereafter all terms shall be four-year terms. 
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C. Any resolution adopted pursuant to the provisions of this section shall be effective thirty 
days after its adoption unless a petition signed by the qualified electors of the school district in a 
number equal to at least twenty percent of all voters in the school district voting at the last regu- 
lar school board election is presented to the local school board on or before the thirtieth day asking 
that an election be held on the question of decreasing the membership of the local school board to 
five members. 

D.. Upon receipt and ravidmabic of the petition, the local school board shall within thirty days 
call a special election to vote upon the question of decreasing the membership of the local school 
board in that school district to five members. | 

E. If the-voters of the school district approve the decrease in the local school board's member- 
ship to five members, the resolution shall be in effect, and the elimination of two members at sub- 
sequent elections as provided in Subsection B, of this section shall be valid. 


History: 1978 Comp., § 29-5-8:1, enacted by Laws 
1981, ch. 302, § 1; 2015, ch. 145, § 96. 


The 2015 amendment, effective July 1, 2015, amended , 


terms for certain school board positions; in Subsection A, 
after "local", added "school", after "board of that", added 
"school", and after "reside within the", added "school"; in 
Paragraph (2) of Subsection B, after "all terms shall be", 


deleted "six-year" and added "four-year"; in Paragraph (3) 
of Subsection B, after "all terms shall be", deleted "six- 
year" and added "four-year"; in Subsection C, after "all 
voters in the", added "school", and after "membership in 
the local", added "school"; and in Subsection D, after "call 
a special", deleted "school", and after "school board in 
that", added "school", 


22-5-4, Local school boards; powers; duties. 


A local school board shall have the following powers or duties: 

subject to the rules of the department, develop educational policies for the school district; 
employ a local superintendent for the school district and fix the superintendent's salary; 
review and approve the annual school district budget; 

acquire, lease and dispose of property; 

have the capacity to sue,and be sued; 

acquire property by eminent domain pursuant to the procedures provided in the Eminent 
Diowtste! Code [42A-1-1 through 42A-1-33 NMSA 1978]; 7 

G... issue general obligation bonds of the school district; 

H. provide for the repair of and maintain all property belonging to the tit district; 

I. for good cause and upon order of the district court, subpoena witnesses and documents in 
connection with.a hearing concerning any powers or duties of the local school board; 

J. except for expenditures for salaries, contract for the expenditure of money according to the 
provisions of the Procurement Code [13-1-28 through 13-1-199 NMSA 1978]; 

K. adopt rules pertaining to the administration of all powers or duties of the local school boil 

L. accept or reject any charitable gift, grant, devise or bequest. The particular gift, grant, de- 
vise or bequest accepted shall be considered an asset of the school district or the public school to 
which it is given; 

M. © offer and, upon compliance: with the conditions of such offer, pay rewards for information 
leading to the arrest and conviction or other appropriate disciplinary disposition by the courts or 
juvenile authorities.of offenders in.case of theft, defacement or destruction of school district prop- 
erty. All such rewards shall be paid from school district funds in accordance with rules promul- 
gated by the department, and 

N... give prior approval for any educational program in a public school in the school district that 
is ‘to be conducted, sponsored, carried 0 on or caused to be carried on by a private organization or 
BEEnEY,, 


ors Bae 


History: 1958 Comp., § 77-4-2, enacted by Laws 
1967, ch. 16, § 28; 1973, ch. 3, § 1; 1979, ch. 385, § 3; 
1981, ch. 116, § 1; 1981, ch. 125, § 48; 1990, ch. 52, § 2; 
1992, ch. 77, § 2; 1993, ch. 226, § 12; 2003, ch. ees 
2004, ch. 27, § 20; 2005, ch. 315, § 3. ; 

Cross references. — For requirement of reports as to 
membership in schools, see 22-8-138 NMSA 1978, 


For reemployment or termination of certified school in- 
structors, see 22-10A-22 NMSA 1978 et seq. 
For request for operation under variable school calen- 
dar, see 22-22-4 NMSA 1978. 
_For preparation and review of bilingual instruction pro- 
grams, see 22-23-5 NMSA 1978, 
For lease of state lands, see 19-7-55 NMSA 1978. 
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The 2005 amendment, effective April 7, 2005, pro- 
vides in Subsection.C that the local school board shall re- 
view and approve the annual school district budget. 

‘The 2004 amendment, effective May 19, 2004, 
changed "state board" to "department" in Subsections A 
and M and added Subsection N. 

The 2003 amendment, effective April 4, 2003, rewrote 
Subsection A to the extent that a detailed comparison is 
impracticable; in Subsection B, inserted "local" following 
"employ a" near the beginning and deleted "of schools" fol- 
lowing "superintendent" near the beginning; deleted for- 
mer Subsections C, D, E, F, and G; inserted present Sub- 
section C and redesignated the subsequent paragraphs 
accordingly; inserted "provide for the" at the beginning 
of present Subsection H; substituted "rules" for "regula- 
tions" near the beginning of present Subsection K; and in 
present Subsection M substituted "rules" for "regulations 
that shall be" following "in accordance with" near the end 
and substituted "state board" for "department of educa- 
tion" at the end. 

The 1993 amendment, effective July 1, 1993, added 
the proviso at the end of the first sentence of Subsection D. 

The 1992 amendment, effective May 20, 1992, in- 
serted "or the purchase of instructional materials" in Sub- 
section E; substituted "department of education" for "di- 
rector" in the second sentence of Subsection Q; and made 
minor stylistic changes throughout the section. 

The 1990 amendment, effective May 16, 1990, added 
present Subsection EK, redesignated former Subsections E 
to P as present Subsections F to Q, substituted "Procure- 
ment Code" for "Public Purchasers Act" at the end of pres- 
ent Subsection N, and, in present Subsection Q, deleted 
"local" preceding "school district property" at the end of 
the first sentence and "of the public school finance divi- 
sion" at the end of the second sentence. 


ANNOTATIONS 


Violation of Open Meetings Act. — Charges of mul- 
tiple intentional violations of the Open Meetings Act, 
which permitted policy decisions concerning the respec- 
tive roles of the superintendent and the school board 
without public participation, were a form of misconduct 
for which recall was provided. Dofia Ana Cnty. Clerk v, 
Martinez, 2005-NMSC-037, 138 N.M. 575, 124 P.3d 210. 

Teaching positions, — A local school board may add 
or abolish teaching positions in performing its fiscal re- 
sponsibilities. Aguilera v. Hatch Valley Pub. Schs. Bd. of 
Educ., 2005-NMCA-069, 137 N.M. 642, 114 P.8d 322, cert. 
granted, 2005-NMCERT-006, 137 N.M. 767, 115 P.3d 230. 

Section makes local board's supervision and con- 
trol of public school in district "subject to the reg- 
ulations of state board." Morgan v. N.M. State Bd. of 
Educ., 1971-NMCA-102, 83 N.M. 106, 488 P.2d 1210, cert. 
denied, 83 N.M. 105, 488 P.2d 1209. 

No Eleventh Amendment immunity. — School 
districts and their governing boards in. New Mexico. 
are not arms of the state entitled to Eleventh Amend- 
ment immunity. Duke v, Grady Mun. Schs., 127 F.3d 972 
(10th Cir. 1997). 

Legislative intent. — The New Mexico legislature in- 
tended school districts or boards to be political subdivi- 
sions or local public bodies, not arms of the state. Duke v. 
Grady Mun. Schs., 127 F.3d 972 (10th Cir. 1997). 

Liability of state. — State of New Mexico is not le- 
gally liable for judgment against a school district. Duke v. 
Grady Mun. Schs., 127 F.3d 972 (10th Cir. 1997). 

Authority of local board over personnel. — A local 
board is the only entity with power to terminate employ- 
ees; the purpose of former Subsection D is to require input 
of a superintendent before a personne! decision is made, 
and not to render a board powerless to act except in ac- 
cordance with the recommendation of its superintendent, 
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Daddow ‘v; Carlsbad Mun. Sch. Dist., 1995-NMSC-032, 
120 N.M. 97, 898 P.2d 1235 (decided under prior law)... 
Procurement Code exemptions applicable to 
school boards. — The provision of Subsection N(now 
Subsection J) requires school boards to contract according 


_ to allbut two sections of the entire Procurement Code; this 


means that all bidding requirements of the Code, includ- 
ing the exemptions in Section 13-1-98 NMSA 1978, apply 
to school district contracts. Morningstar Water Users Ass'n 
v, Farmington Mun. Sch. Dist. No. 5,1995-NMSC-052, 120 
N.M. 807, 901 P.2d 725. 

Ultra vires acts by school boards. — Any attempt by 
a local school board to enter into a contract or formulate 
a policy that violates the specific statutory provisions gov- 
erning school boards is ultra vires and void. Thus, any at- 
tempt by a school board to enter into a contract or promul- 
gate a termination policy through manuals which give an 
employee rights in conflict with the School Personnel Act 
is ultra vires and void. Swinney v. Deming Bd. of Educ., 


_1994-NMSC-039, 117 N.M. 492, 873 P.2d 238. 


The local school board, as the policy maker of the 
public employer, is the proper party to engage in 
collective bargaining negotiations and to review 
employee grievances. — Where the central consoli- 
dated school dstrict refused to review grievances appealed 
to the school board pursuant to a negotiated grievance 
procedure contained in a collective bargaining agreement 
(CBA) with the teachers' union, and where the school 
board asserted that changes made to the Public School 
Code in 2003 divested school boards of all authority to act 
on any personnel matters and vested exclusive authority 
to act on all personnel matters in the local school super- 
intendent, the district court did not err in affirming the 


_ order of the public employee labor relations board that the 
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school board is required to hear and decide appeals from 
decisions of the school superintendent under grievance 
procedures set forth in the CBA, because the school board, 
as the policy maker who negotiated and agreed to the 
CBA is the appropriate entity to determine whether its 
own policy, or specific provision in the CBA, has been vio- 
lated, misinterpreted, or misapplied. Alarcon v. Albuquer- 
que Pub, Schs. Bd. of Educ.,2018-NMCA-021, cert. denied. 

School board's supervision and discharge of su- 
perintendent. — Inherent in the power given to the 
school board to employ a superintendent is the ability for 
the board to supervise and discharge a superintendent. 
Stanley v. Raton Bd. of Educ.,.1994-NMSC-059, 117 N.M. 
717, 876 P.2d 232. <7 

Employment of administrators. — The school 
board effectively terminated the plaintiffs' employment 
as school administrators by declaring the jobs. vacant, 
and therefore met the obligations under this section. The 
plaintiffs could reasonably infer from the board's ‘actions 
that they were not reemployed for the next year. Nara- 
njo v. Board of Educ., 1995-NMSC-015, 119 N.M. 401, 891 
P.2d 542. 

School districts and their governing boards in 
New Mexico are not arms of the state, and they are‘ac- 
cordingly not shielded by the Eleventh Amendment from 
liability for a 42 U.S.C, § 1983 action in federal court. 
Duke v. Grady Mun. Schs., 127 F.8d 972 (10th Cir, 1997). 

Liability of local board under federal civil rights 
law. — In an action brought by a school employee against 
a school district local school board under 42 U.S.C. § 1983, 
the board was a "person" for purposes of the suit, and the 
action under such law was not barred by any statutory 
governmental immunity. Daddow v. Carlsbad Mun. Sch. 
Dist., 1995-NMSC-082, 120 N.M. 97, 898 P.2d 1235. 

No power to create police department. — A local 
school board does not have the authority to create and 
fund an independent police department without specific 
legislative authority. 2007 Op. Att'y Gen. No. 07-07. 
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Use of public funds to defend actions involving 
misconduct. — Public funding may be used to defend 
public school districts, boards and employees in legal ac- 
tions involving misconduct if the charges arise from the 
discharge of an official duty in which the government has 
an interest; the public employee was acting in good faith 
when the alleged wrongful conduct occurred; the employ- 
ing government entity has express or implied legal au- 
thority to pay the employee's legal expenses; the employee 
is exonerated of the charges; and the decision to pay the 
legal fees is made by an impartial official or official body. 
2007 Op. Att'y Gen. No. 07-03. ' inab 

Conditions under which private group may use 
facilities. — A local board of education may permit a 


' particular religious denomination or: private group to’ 


use public school buildings or facilities after school hours 
where such use, in the opinion of the school board, will not 
interfere with normal school activities, but the board may 
not in any respect sanction or give endorsement to such 
religious denominational programs. 1963-64 Op. Att’ y 
Gen. No. 63-106. 

Include equal treatment of all groups. — A lo- 
cal school board must, in exercising its discretion as to 
whether a particular religious denomination may use 
public school facilities after school hours, either make the 
use of school facilities available to all religious groups on 
an equal basis and without preference as to any particu- 
lar group or not»permit such use at all. ge 64 Op. Att'y 
Gen. No. 63-106. 

And reimbursement of school's déeal expenses. 
— Since a school district may not in any manner lend its 
financial or other support to any private religious denomi- 


nations, it is incumbent upon school authorities to obtain” 


reimbursement for any actual expenses occasioned from 
a religious group's private use of public school facilities. 
1963-64 Op. Att'y Gen. No. 63-106. 

Payment for time spent away from district by dis- 
trict employee. — A local school district employee who 
serves on the state board of education may draw salary 
from the district and per diem and expenses from the 
state department of education; however, he may not be 
paid for time spent away from his duties with the district 
unless he takes authorized leave with pay. 1987 Op. Att'y 
Gen. No. 87-45. 

Character of private use Udtersibicy’ whether 
state approval required. — Where.a local school board 
desires to enter into a lease of real property to any private 
party or religious group and proposes to give exclusive 
right of possession and occupancy to school lands or build- 
ings, the state board of finance must give its approval pur- 
suant to Section 13-6-2 NMSA 1978. Where, however, the 
use permitted is temporary or brief and limited to hours 
when the property is not needed for school purposes, the 
approval of the'state board of finance isnot necessary, and 
the local board of education may or may not authorize 
such usage according to its discretion. 1963-64 ‘Op: Atty 
Gen. No. 63-106, 

School board attelitaedite allocation proper. — So 
long as the statutory and constitutional minimum educa- 
tional standards are satisfied, the local school board may 
allocate attendance within the district. 1979 Op. Att'y 
Gen. No. 79-36. 

School boards have authority to enact reasonable 
regulations relating to the suspension or expulsion of 
students, 1959-60 Op. Att'y Gen. No, 59-214, 

Regulating married students. — A rule or regula- 
tion prohibiting married students from participating 
in band, glee club, dramatic events, school newspapers, 
school clubs, school sponsored trips and school athletics is 
arbitrary and unreasonable and therefore void. 1967 Op. 
Att'y Gen. No. 67-117. 

Pregnant students. — A rule which would require 
the withdrawal of a student when it is known that she is 
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pregnant and when the school officials do not believe that 
such attendance is proper clearly violates the compulsory 
attendance law; therefore if the girl is physically capable 
of attending school, the local school board may not pro- 
hibit her attendance by rule or regulation merely. because 
she is pregnant. 1967 Op. Att'y Gen. No. 67-117. 

School boards have authority to ban smoking. — 
Because local:school boards have authority to supervise: 
and control all public schools within their district, they 
can use that authority to ban smoking by both:adults and 
minors on all public school campuses within their district. 


. 1994 Op. Att'y Gen: No. 94-03. 


School board president's authority. — A local 
school board president has authority to deny citizens the 
right to address the local school board during a meeting 
of the board, if he is authorized to do so by rules promul- 
gated by the board and he does not exercise that author- 
ity axbitraniby or rma ae 1990 Op. Att'y Gen. No. 90- 
26: 

‘Health phils nichiberships for employees. —A 
school district may spend public: funds to provide its full 
time employees with membership in a private health club 
if the membership is provided in return for services ren- 
dered to the district, 1989 Op. Att'y:Gen. No. 89-20: 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68,Am. 
Jur, 2d Schools § 15 et seq. 

Releasing public school pupils from attendance for pur- 
pose of attending belgions education pai 2 A.L.R.2d 
1371. 

Trust for school children as charitable, or merely benev- 
olent, 25 Ac-L.R.2d 1114. 

Operation of garage for maintenance and repair of mu- 
nicipal vehicles'as governmental function,:26 A.L.R.2d 944. 

Rejection of public schoolteacher because of disloyalty, 
27 A.L.R.2d 487. 

Title to buildings when sihotl lands revert for nonuse 
for school purposes, 28 A.L.R.2d 564." 

Validity, as a charity, of trust to lend money to students, 
33 A.L:R.2d 1183. 

Hearing on charges before éiepension or expulsion from 
educational institution, 58 A.L.R.2d 903. 

Waiver of, or estoppel to assert, failure to give required 
notice of claim of injury to school district or authorities, 65 
A.L.R.2d 1278. 

Malicious prosecution, civil liability of school officials 
for, 66 A.L.R.2d 749. 

Tax: rescission of vote authorizing school district expen- 
diture or tax, 68 A.L.R.2d 1041. 

Power of school district to entploy counsel, 75 A.L.R. ad 
1339. 

Age: power of public school alithonities to set minimum 
or maximum age requirements for pupils in absence of 
specifie statutory authority, 78 A.L.R.2d 1021. 

Use of public school premises for religious PUT DReR 
during nonschool time; 79 A.L..R.2d 1148. . 

Attendance: determination of'school attendance, enroll- 
ment, or pupil population for purpose of apportionment of 
funds, 80 A.L.R.2d 953,: 

What i is "public place" within requirements as to post- 
ing of notices, 90 A.L.R.2d 1210. 

Use of school property for other than public school or 
religious purposes, 94 A.L.R,2d.1274, 

Inclusion or exclusion of first and last days in comput- 
ing the time for, performance of an act or event. which 
must take place a certain number of days before a known 
future date, 98,A.L.R,2d 1331, 

Regulations as to fraternities and similar associations 
connected with educational institution, 10 A.L.R.3d 389. 

Marriage or pregnancy of public school student as 
ground for expulsion or exclusion, or of restriction of ac- 
tivities, 11 A.L.R.3d 996. 

Validity of regulation by school authorities as to clothes 


.or personal appearance of pupils, 14.A,L.R.8d 1201. 
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Local improvements: exemption of public’ school 
property from assessments for local improvements, 15. 
A.L.R.3d 847. 

Participation of student in demonstration on or near 
campus as» warranting expulsion or suspension from 
school or college, 32 A.L.R.3d 864. 

Public schools: modern status of doctrine of sovereign 
immunity as applied to public schools and institutions of 
higher learning, 33 A.L:R.3d 703. 

Tax exemption: garage or parking lot as within ra ex- 
emption extended ‘to property of educational, ohemipils; 
or hospital organizations, 33 A.L.R.3d 938. 

Tort liability.of public schools and institutions of nipher 
learning from accidents due to condition si Huaidanee or 
equipment, 34 A.L.R.3d 1166, 

Athletic events: tort liability of public schools and insti- 
tutions of higher learning for:accident occurring during 
school athletic events, 85. A.L:R.3d 725, 

Vocational training: liability of public schools and insti- 
tutions of higher learning for accidents associated with 
chemistry experiments, shopwork and manual or voca- 
tional training, 35 A.L.R.3d 758. 

Fellow students: tort liability of public drat and in- 
stitutions of higher learning for injuries: caused by acts of 
fellow students, 386 A.L.R.3d 3380. 

Physical education: tort liability: of: public schools and 
institutions of higher learning for accidents: occurring 
during physical education classes, 36.A.L.R.3d 361. 

Nonschool purposes: tort liability of public schools and 
institutions of higher learning for accidents occurring dur- 
ing use of premises and equipment for other than school 
purposes, 37 A.L.R.3d 712. 

Playground: tort liability of public schools and icidviis 
tions of higher learning for injuries due to condition of 
grounds, walks, and playgrounds, 37 A.L.R.3d 738. 

Tort liability of public schools and institutions of higher 
learning for injuries resulting from lack or insufficiency of 
supervision, 38 A.L.R.3d 830, 

Fees: validity of exaction of fees from children attending 
elementary or secondary public schools, 41 A.L.R.3d 752, 

Property taxes: validity of basing public school financ- 
ing system on local property taxes, 41 A.L.R.3d 1220. 

Loitering or trespass: validity and construction of stat- 
ute or ordinance forbidding unauthorized persons to en- 
ter upon or remain in school buildings or premises, 50 
A.L.R.3d 340. 

Tax exemption: charitable or eral organization 
from sales or use taxes, 53 A.L.R.3d 748. 

Discipline of pupil for. conduct away from school 
grounds, 53 A.L.R.3d 1124. 

Residence for purpose of adntission to public school, 56 
A.L.R.3d 641. 

What constitutes "school," "educational use," or the like 
within zoning ordinance, 64 A.L.R.3d 1087. 

Zoning regulations as applied to colleges, universities, or 
similar institutions for higher education, 64 A.L.R.3d 1138. 

Zoning regulations as applied to private,and parochial 
schools below the college level, 74 A.L.R.3d 14. 


22-5-4.1. Repealed. 


Repeals. — Laws 1993, ch. 226, § 54 repealed 22-5-4.1 
NMSA 1978, as enacted by Laws 1981, ch. 296, § 1, allow- 
ing local school boards to authorize a period of silence at 


PUBLIC SCHOOLS 
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Zoning regulations as applied to public elementary and 
high schools, 74.A.L.R.3d 136: 

Sex education: validity of sex education programs in 
public schools,:82 A.L.R.3d 579. 

Student's right to compel school officials to issue degree 
diploma, or the like, 11. A.L.R.4th 1182. 

Personal liability of public school teacher in negli- 
gence action for personal injury or death of student, 34: 
A.L,R.4th 228.: 

Personal liability: of public school executive or adminis- 
trative officer in negligence action for personal injury or 
death of student, 35.A.L.R.4th 272. 

Personal liability in negligence action of public school 
employee, other than teacher or executive or admihis- 
trative officer, for personal injury or death of student, 35 
A.L.R.4th 328. 

AIDS infection as affecting right to attend public school, 
60. A.L.R.4th 15. 

Liability of school authorities for hiring or retain- 
ing incompetent or otherwise unsuitable teacher, 60 
A.L.R.4th 260. 

Validity, construction, and effect of ateietaal residency 
requirements for teachers, principals, and other school 
employees, 75 A.L.R.4th 272. 

Tort liability of public schools and institutions of higher 
learning for accidents associated with transportation of 
students, 23 A.L.R.5th 1. 

Search conducted by school official or teacher as viola- 
tion of fourth amendment or equivalent state constitu- 
tional provision, 31 A.L.R.5th 229. 

Tort liability of public schools and institutions of higher 
learning for accidents occurring in physical education 
classes, 66 A.L.R.5th 1. 

Tort liability of schools and institutions of higher learn- 
ing for personal injury suffered during school field trip, 68 
A.L.R.5th 519. 

Tort liability of public.schools and institutions of higher 
learning: for accidents occurring during school athletic 
events, 68 A.L.R.5th 663. 

Tort liability of public schools and institutions of higher 
learning for injury to student walking to or from school, 
72 A.L.R.5th 469. 

Lunches and nutrition: construction and application of 
National School Lunch Act (42 U.S.C.S. §§ 1751 et seq.) 
and Child Nutrition Act of 1966 (42 U.S.C.S. §§ 1771 et 
seq.), 14 A.L.R. Fed..634. 

Freedom of press: validity, under federal Constitution,. 
of public school or state college: regulation of student 
newspapers, magazines, or other publications - federal 
cases, 16 A.L.R. Fed. 182. 

Attorneys' fees: construction and application of § 718 of 
Education Amendments Act of 1972 (20 U.S.C.S, § 1617) 
authorizing court to allow prevailing party, other than 
United States, reasonable attorneys' fee as part of costs in 
school desegregation case, 22 A.L.R. Fed. 688. 

Tax exemption: construction and application of so-called 
"charitable and educational exemption" of Copyright Act 
(17 US.C.S. § 104), 23 A.L.R. Fed. 974. 

78. C.J.S. Schools and School Districts § 100 et seq. 


the beginning of the school day, effective July 1, 1993. For 
provisions of former seth 3 see the 1992 NMSA 978 on 
NMOneSource. com, : 


22-5-4.2. Child abuse; report coordination; confirmation. 


A. A local school board shall adopt policies providing for the coordination-and internal track- 
ing of reports made pursuant to Section 32A-4-3 NMSA 1978. Such policies, however, shall not’ 
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require any notification to school district personnel before the report is made to the offices listed 
in Subsection A of Section 32A-4-3 NMSA 1978. Such policies shall include measures to protect 
the identity of any alleged victims. No policy shall purport to relieve any person having a duty to 
report under Section 32A-4-3 NMSA 1978 from that duty. 

B. After a report is made pursuant to Section 832A-4-3 NMSA 1978, the office receiving the no- 
tification shall notify the person making the report within five days after the report was made that 
the office is investigating the matter. Mailing a notice eats five days shall constitute compliance 
with this subsection. 


History: Laws 1985, ch. 94, § 1; 2021, ch. 94, § 3.. 
The 2021 amendment, effective June 18, 2021, re- 


moved discretionary language, and added mandatory ~ 


language, related to a local school board adopting poli- 
cies providing for the coordination and internal tracking 
of reports. of child abuse or child neglect, added a confi- 
dentiality provision for alleged victims, and required the 
office receiving the report of child abuse or child neglect to 
notify the person making the report that the office is in- 
vestigating the matter; in Subsection A, after "local school 


first. occurrence of "Section", changed. "32-1-15" to "32A- 
4-3", after the second occurrence of "Section", added."32A- 
4-3 NMSA 1978. Such policies shall include measures to 
protect the identity of any alleged victims", after the third 
occurrence of "Section", added "32A-4-3 NMSA 1978"; 
and in Subsection B, after "report is made", deleted "to a 
county social services office of the human services depart- 
ment”, after "Section", deleted "32-1-15" and added "32A- 
4-3", after "NMSA 1978", deleted "by any school district 
personnel that the", and after "office, added "receiving 


board", changed "may" to "shall", after "tracking of reports 


the notification". 
made", deleted "by school district personnel", after the 


22-5-4.3. School discipline policies; racial sensitivity and anti- 

_ racism training; hotline for reporting racially charged 
incidents and racialized aggression involving students or 
school personnel; students may pelfadministas certain 
medications. 


A. Local school boards shall establish student discipline policies and shall file them with the de- 
partment. The local school board shall involve parents, school personnel and students in the develop- 
ment of these policies, and public hearings shall be held during the formulation of these policies in 
the high school attendance areas within each school district or on a district-wide basis for those school 
districts that have no high school. No local school board shall allow for the imposition of discipline, 
discrimination or disparate treatment against a student based on the student's race, religion or cul- 
ture or because of the student's use. of protective hairstyles or cultural or religious headdresses. 

B. Each school district discipline policy shall establish rules of conduct governing areas of stu- 
dent and school activity, detail specific prohibited acts and activities and enumerate possible disci- 
plinary sanctions, which sanctions may include in-school suspension, school service, suspension or 
expulsion. Corporal punishment shall be:prohibited by each local school board and each governing 
body of a charter school. 

C,.. An individual school within a school district may establish a school discipline policy, pro- 
vided that parents, school personnel and students are involved in its development and a public 
hearing is held in the school prior to its adoption. If an individual school adopts a discipline policy 
in addition to the local school board's school district discipline policy, it: shall submit its policy to 
the local school board for approval. 7 

D. All school discipline policies shall define and include a specific prohibition against racialized 
aggression involving a student or school personnel. Every school district. and every charter school 
shall provide links to the statewide hotline to report racially charged incidents or racialized ag- 
gression. 

E. No school employee who in good faith reports any known or suspected violation of the school 
discipline policy or in good faith attempts to enforce the policy shall be held liable for any civil 
damages as a result of such report or of the employee's efforts to enforce any part of the policy. 

F. All public school and school district discipline policies shall allow students to carry and 
self-administer asthma medication and emergency anaphylaxis medication that has been legally 
prescribed to the student by a licensed health care provider under the following conditions: 

(1) the health care provider has instructed the student in the correct and responsible use 
of the medication; 
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(2) the:student has demonstrated to the health care provider and the school nurse or other 
school official the skill level necessary to use the medication and any device that is necessary to 
administer the medication as prescribed; 

(3) the health care provider formulates a written treatment plan for managing bedtibuiree or 
anaphylaxis episodes of the student and for medication use by the student during school hours or 
school-sponsored activities, including transit to or from school or school-sponsored activities; and. 

(4), the student's parent has completed and submitted to the school any written documen- 
tation required by the school or the school district, including the treatment plan required in Para~ 
graph (8) of this subsection and other documents related to liability. 

G. The parent of a student who is allowed to carry and self-administer‘asthma medication and 
emergency anaphylaxis medication may provide the school with backup medication that shall be 
kept in a location to which the student has immediate access in the event of an asthma or anaphy- 
laxis emergency. 

H. Authorized school personnel whe in good faith provide a a person with backup riadtantior? 
as. provided in this section shall not be held, liable for ctyil damages as.a result of provading the 
medication. i 

I, As used in this section: "aa ; 

(1) “cultural or religious headdresses" includes hijabs, head wraps or other headdresses 
used as part of an individual's personal cultural or religious beliefs; 

(2) "protective hairstyles" includes such hairstyles as braids, locs, ose Bhs coils or 
curls, cornrows, bantu knots, afros, weaves, wigs or head wraps; and 

(3) "race" includes traits historically associated with race, including hair atlas Lengel of 
hair, protective hairstyles or cultural or religious headdresses. 


History: 1978 Comp., § 22-5-4.3, enacted by Laws Laws 2021, ch. 51, § 8, ePective. June 18, 2021, re- 


1986, ch. 33, § 9; 19938, ch. 226, § 13; 2005, ch. 60, § 1; quired school discipline policies to define and include a 
2011, ch. 97, § 1; 2021, ch. 19, § 1; 2021, ch. 37, § 1; 2021, specific prohibition against racialized aggression involv- 
ch, 61, § 8, ing-a student or school personnel, ‘and required every 
2021, Multiple Amendments. — Laws 2021, ch..19, § 1 school district and every charter school to provide links, 
and Laws 2021, ch, 37, § 1, both effective July 1, 2021, and to the statewide hotline to report incidents of racial ag- 
Laws 2021, ch. 51, § 8, effective June 18, 2021, enacted gression; in the section heading, added “racial sensitivity 
different amendments to this section that can be recon- and anti-racism training; hotline for reporting racially 
ciled, Pursuant to 12-1-8 NMSA 1978, Laws 2021, ch. 51, - charged incidents and racialized aggression involving stu-, 
§ 8 as the last act signed by the governor is set out above. dents or school personnel"; and added a new Subsection D. 
and incorporates all amendments. The amendments en- and redesignated the succeeding subsections accordingly. 
acted by Laws 2021, ch. 19, § 1, Laws 2021, ch. 37, § 1); and The 2011 amendment, effective June 17, 2011, pro- 
Laws 2021, ch. 51, § 8 are described below. To view. the hibited corporal punishment as a disciplinary sanction. 
session laws in their entirety, see the 2021 session laws on The 2005 amendment, effective June 17, 2005, per- 
NMOneSource.com., mits students to carry and self-administer asthma medi- 
The nature of the difference between the’ amend- ' eation and emergency anaphylaxis medication prescribed 
ments is that Laws 2021, ch, 19,'8,1 and Laws 2021, ch. ; by a license health care provider. 
37, § 1, which enacted identical amendments, prohibited The 1993 amendment, effective July 1, 1993; deleted 
the imposition of discipline, discrimination or disparate former Subsection E, pertaining to the effective date of 
treatment against a student based on the student’s race, ‘policies adopted pursuant’to this section and the time for 
religion or culture or because of the student’s use of pro- review of existing school discipline policies, and made a 
tective hairstyles or cultural or religious headdresses, and minor stylistic change in Subsection A. ‘5b, 
defined "cultural or religious headdresses", "protective wn f yey 
hairstyles", and "race" as used in this section, and Laws 9 ANNOTATIONS 
2021, ch. 5 1, § 8, required school discipline policies to de- Dress code. — Wearing of sagging pants is not consti- 
fine and include a specific prohibition against racialized ___ tytionally protected speech under the First Amendment. 
aggression involving a student or school personnel, and Bivens by & Through Green v. Albuquerque Pub. Sch., 899 


required every school district and every charter school to 
pepvifie tities to the statewide hotline. to report incidents ss Paerieak aelveriane4 — In school discipline cases, 
of racial aggression. the substantive due process inquiry is whether the force 
Laws 2021, ch. 19, § 1 and Laws 2021, ch. 87, § 1, applied caused injury so severe, was so disproportionate 
effective July 1, 2021, prohibited the imposition: of ‘dis- to the need presented, and was so inspired by malice or 
cipline, discrimination or disparate treatment against a” i sadism rather than a merely careless or unwise excéss 
student, based on the student's race, religion or culture of zeal'that it amounted to a brutal and inhumane abuse: 
or because of the student's use of protective hairstyles or of official power literally shocking to the conscience 
cultural or religious headdresses, and defined "cultural or Garcia by Garcia v. Miera, 817 F.2d 650 (10th Cir. 1987), 


religious headdresses", "protective hairstyles", and "race" 
as used in this section; in Subsection A, added the last FO TAGERY ep hed 959, ory see Pity! "iA “if ayo 


sentence; and added Subsection H (now Subsection 1). 
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22-5-4.4. School employees; reporting drug and alcohol use; release . 
from liability. 


. A. Aschool employee who knows or in good faith suspects any student of using or abusing alco- 
hol or drugs eo report such use or abuse lla to procedures established by the local school 
board. 

B. No mito employee hil in good faith reports any latasets or suspected instances of alcohol or 
drug use or abuse’shall be held liable for any civil‘'damages as a result of such report or his efforts 
to enforce any school policies or regulations regarding drug or alcohol use or abuse. 


History: 1978 Comp., § 22-1-5, enacted by Laws 
1985, ch. 180, § 1; recompiled as § 22-5-4.4. by Laws. 
1986, ch. 33, § 10. 


22-5-4.5. Pledge of allegiance: ite 


Local school boards shall provide that the pledge of allegiance shall be recited daily in each pub- 
lic school in the school district according to regulations adopted by the state board [department]. 


History: 1978 Ceti 5 § att enacted by Laws 
1986, ch, 33, § 11685 


22-5-4.6. Recompiled. 


Recompilations. — Laws 2003, :ch.153, § 26 recom-— to collaborative school improvement programs, as 22-5-15 
piled and amended former 22-5-4.6 NMSA 1978, relating NMSA 1978, effective April 4, 2003. 


22-5-4.7, Additional student discipline policies; weapon-free schools. 


A. In addition to other student discipline policies, each school district shall adopt a policy pro- 
viding for the expulsion from school, for a period of not less than one year, of any student who is 
determined to have knowingly brought a weapon to a school under the jurisdiction of the local 
board. The local school board or the superintendent of the school district may modify the expulsion 
requirement on a case-by-case basis. 

B. Student discipline policies shall also provide for placement in an alternative educational 
setting, for not more than forty-five days, of any student with a disability who is determined to 
have knowingly brought a weapon to a school under the jurisdiction of the local board. If a parent 
or guardian of the student requests a due process hearing, then the student shall remain in the 
alternative educational setting during the pendency of any proceeding, unless the parent or guard- 
ian and the school district agree otherwise. — 

C. For the purposes of this section, "weapon" means: 

(1) any firearm that is designed to, may readily be converted to or will expel a projectile by 
the action of an explosion; and 

(2) any destructive device that is an explosive or incendiary device, bomb, bvdda! rocket 
having a propellent charge of more than four ounces, missile having an explosive or incendiary 
charge of more than co ale Sat mine or similar device. 


History: 1978 Coin! +4 8 Leiiaties 4%, enacted by Laws beidaiig a weapon onto school property does not violate 
1995, ch. 47,81. 9° the student's substantive due process right to a public ed- 
Cross references, — For eee ti carrying of “reek ucation, if any such right exists. Butler v, Rio Rancho Pub. 
weapon on school premises, see 30-7-2.1 NMSA 1978. Sch, Bad. of Educ., 341 F.3d 1197 (10th Cir, 2003), 
ANNOTATIONS " 
Suspension constitutional. — A school's decision 


to suspend a, student who “should have known” he was 
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22-5-4.8. Area vocational high schools. ee 


A. A local school board, alone or in cooperation with other local school boards, may develop a 
plan for the establishment of an area vocational high school. The plan shall be submitted to the 


department for its approval. 


B. The department may approve a plan for an area avbpations! eh school if the plan ade- 


quately provides for: 


(1) sufficient financing for the operation: of the area which may include an election for a 
special levy not to exceed one dollar ($1.00) for each one,thousand dollars ($1,000) of net taxable 
value, and that may be in addition to levies authorized by the College District Tax Act [21- 2A-1 


through 21-2A-10 NMSA 197]; 


(2) a broad vocational and technical eductitidn ftdprari serving a sufficient Aludibel of 


students to achieve economic viability; and 


(3) compliance with the state plan for vocational education. 


History: Laws 1999, ch. 219, § 19; 2019, ch. 59, § 1. 

Cross references. — For references to the former 
state board, see 9-24-15 NMSA 1978, 

For references to the former commission on higher edu- 
cation, see 9-25-4.1 NMSA 1978. 

The 2019 amendment, effective June 14, 2019, re- 
moved a provision requiring area vocational high schools 
be located on the campus of a post-secondary educational 
institution, and required school boards to submit plans to 


develop vocational high schools to the public education de- 


. partment for approval; in Subsection A, deleted:"on the 


campus of a post-secondary educational institution to fa- 
cilitate sharing of facilities", and deleted "state board of 
education and the commission on higher education for 
their" and added "department for its"; and:in Subsection 
B, deleted "state board of education and the commission 
on higher education" and added "department". 


22-5-4.9. High school diplomas; World War II veterans. 


A. Notwithstanding any other provision of the Public School Code, a local school board may is- 
sue a high school diploma to a World War II veteran who; 
(1) is an honorably discharged member of the armed forces of the United States; 
(2) was scheduled to graduate from high school after 1940 and before 1951; 
(3) was a resident of New Mexico and attended a high school in the locality of the current 


school district; and 


(4) left high school before graduation to serve in World War II. 
B. A local school board may issue a high school diploma to a qualifying World War II veteran 
regardless of whether the veteran holds a high school equivalency credential or is deceased. 
C. The department shall adopt and promulgate rules to carry out the provisions of this section, 


including: 


(1) an application form to be submitted by the World War II veteran or a person acting on 
behalf of the veteran if the veteran is incapacitated or deceased; and __ 
(2) what constitutes acceptable evidence of eligibility for a diploma. 


History: Laws 2008, ch. 113, § 1; 2015, ch. 122, § 11, 
The 2015 amendment, effective July 1, 2015, replaced 
the term "state board" with the public education depart- 
ment" and "high school equivalency diploma" with "high 
school equivalency credential" in the provision relating to 


providing high school diplomas to World War II veterans; 
in Subsection B, after "equivalency", deleted "diploma" 
and added "credential"; and in Subsection C, after "The", 
deleted "state board" and added "department", 


22-5-4.10. High school diplomas; Korean conflict veterans. 


A. Notwithstanding any other provision of the Public School Code, a local Aahey board may 
issue a high school diploma to a Korean conflict veteran who: 
(1) is an honorably discharged member of the armed forces of the United States; 
(2) was scheduled to graduate from high school after June 27, 1950 and before January 31, 


1955; 


school district; and 


(3) was a resident of New Mexico and attended a high school in the locality of the current 
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(4): left.high school before graduation to serve in the Korean conflict. 
B. A local school board may issue a high school diploma to a qualifying Korean conflict veteran 
regardless of whether the veteran holds a high school equivalency credential or is deceased. 
C. The a a adopt and promulgate rules to carry out the ye aoea of this section, 
including: 
(1) an eplaSdiede form to be submitted to the local school board by the ana conflict 
veteran or a person acting on behalf of the veteran if the veteran is incapacitated or deceased; and 
(2) what constitutes acceptable evidence of eligibility for a diploma. 


History: Laws 2005, ch. 11, § 1; 2015, ch. 122, § 12. providing high school diplomas to veterans of the Korean 


The 2015 amendment, effective July 1, 2015, replaced conflict; and in Subsection B, after "equivalency", deleted 
the term “high school equivalency diploma" with "high "diploma" and added "credential". 


school equivalency credential" in the provision relating to 


22-5-4.11. Psychotropic medication; prohibition on compulsion. 


A. Each local school board or governing body shall develop and promulgate policies that pro- 
hibit school personnel from denying any student access to programs or services because the parent 
or guardian of the student has refused to place the student on psychotropic medication. _ 

_B. School personnel may share school-based observations of a student's academic, functional 
and behavioral performance with the student's parent or guardian and offer program options and 
other forms of assistance that are available to the parent or guardian and the student based on 
those observations. However, an employee or agent of a school district or governing body shall not 
compel or attempt to compel any specific actions by the parent or guardian or require that a stu- 
dent take a psychotropic medication. 

C. School personnel shall not require a student to undergo psychological screening eee the 
parent or guardian of that student gives prior written consent before each instance of psychologi- 
cal screening. 

D. Nothing.in this act shall be construed to create a prohibition against a teacher or other 
school personnel from consulting or sharing a classroom-based observation with a parent or guard- 
ian regarding: 

(1) astudent's academic and functional performance; 
(2) astudent's behavior in the classroom or school; or 
(8) the need for evaluation for special education or related services. 

E. As used in this section: 

- (1) "psychotropic medication" means a drug that shall not be dispensed or administered 
without a prescription, whose primary indication for use has been approved by the federal food 
and drug administration for the treatment of mental disorders and that is listed as a psychothera- 
peutic agent in drug facts and comparisons or in the American hospital formulary service; and 

(2) "school personnel" means school personnel that the department has licensed. _ 


History: Laws 2015, ch. 51, § 1. IV, 8 23, was effective June 19, 2015, 90 days after the 
Effective dates. — Laws 2015, ch. 51 contained no ef- ‘adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art.. si 


22-5-4.12. Use of restraint and seclusion; techniques; requirements. 


A. Aschool may permit the use of restraint or seclusion techniques on any student only if both 
of the following apply: ' 
(1) the student's behavior presetits an imminent danger ae serious physical harm to the 
student or others;and = 
(2) less restrictive interventions appear Seka ge to mitigate the imniinent danger of 
serious physical harm. 
B. If a'restraint or seclusion technique is used on a student: 
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(1) school employees shall maintain continuous visual observation and aria of the 
student while the restraint or seclusion technique is in use; 

(2) the restraint or seclusion technique shall end when the stadehit's Hahei no longer 
presents an imminent danger of serious:physical harm to the student or others; 

(3) the restraint or seclusion technique shall be used only by school employees who are 
trained in the safe and effective use of restraint and seclusion techniques unless an emergency 
situation does not allow sufficient time to summon those trained school employees; 

(4) the restraint technique employed shall not impede the student's ability to breathe or 
speak; and 

(5) the restraint technique shall not be out of proportion to the student's age: or physical 
condition. 

C. Schools shall establish policies and procedures for the use of restraint or seclusion tech- 
niques in a school safety plan; provided that: 

(1) the school safety plan shall not be specific to any individual student; and 

(2) any school safety plan shall be drafted by a planning team that includes at least one 
special education expert. 

D. Schools shall establish reporting and documentation procedures to be followed when a 
restraint or seclusion technique has been used on a student. The procedures shall include the 
following provisions: 

(1) aschool employee shall provide the student's parent or guardian with written or oral 
notice on the same day that the incident occurred, unless circumstances prevent same-day noti- 
fication. If the notice is not provided on the same day of the incident, notice shall be given within 
twenty-four hours after the incident; 

(2) within a reasonable time following the incident, a school employee shall provide the 
student's parent or guardian with written documentation that includes information about any 
persons, locations or activities that may have triggered the behavior, if known, and specific infor- 
mation about the behavior and its precursors, the type of restraint or seclusion technique used and 
the duration of its use; and 

(3) schools shall review strategies used to address a student's dangerous behavior if use of 
restraint or seclusion techniques for an individual student has occurred two or more times during 
any thirty-calendar-day period. The review shall include: 

(a) a review of the incidents in which restraint or seclusion techniques were used 

and an analysis of how future incidents may be avoided, including whether the student requires a 
functional behavioral assessment; and 

(b) a meeting of the student's individualized education program team, behavioral in- 
tervention plan team or student assistance team within two weeks of each use of restraint or 
seclusion after the second use within a thirty-calendar-day period to provide recommendations for 
avoiding future incidents requiring the use of restraint or seclusion. 

E, Ifaschool summons law enforcement instead of using a restraint or seclusion technique on 
a student, the school shall comply with the reporting, documentation and review procedures estab- 
lished pursuant to Subsection D of this section. | 

F. Policies regarding restraint and seclusion shall consider school district support and strate- 
gies for school employees to successfully reintegrate a student’who has been restrained or se- 
cluded back into the school or classroom environment. 

G. The provisions of this section shall not be interpreted as addressing the conduct of law 
enforcement or first responders. 

H. The provisions of this section do not apply to any school located within a county juvenile 
detention center or a state-operated juvenile facility. | 

I, For the purposes of this section: . 

(1) "first responder" means a person based outside of a school who functions within the emer- 
gency medical services system and who is dispatched to a school to provide initial emergency aid; 

(2) "mechanical restraint" means the use of any device or material attached or adjacent to 
the student's body that restricts freedom of movement or normal access to any portion of the stu- 
dent's body and that the student cannot easily remove, but "mechanical restraint" does not include 
mechanical supports or protective devices; 
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(3). "physical restraint" means the use of physical force without the use of any device or 
material that restricts the free movement of all or a portion of a student's body, but "physical re- 
straint" does not include physical escort; 

(4). "restraint" when not otherwise modified means mechanical or physical restraint; and 

(5) "seclusion" means the involuntary confinement of a student alone in a room from which 
egress is prevented. "Seclusion" does not mean the use of a voluntary behavior management tech- 
nique, including a timeout location, as part of a student's education plan; individual safety plan, 
behavioral plan or individualized education program that involves the student's separation from a 
larger group for purposes of calming. | . 


History: Laws 2017, ch. 33, § 1. IV, § 28, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 33 contained no ef- adjournment of the legislature. 
fective date provision, but; pursuant to N.M, Const., art. 


22-5-4.13. Local school board; consideration of opening or closing 
‘a public school on tribal land; consultation with tribal 
leaders and members and families of students. 


A. Whenever a local school board is contemplating opening a public school on tribal land, in 
addition to negotiations involving land or buildings, the local school board and the local superin- 
tendent shall consult with tribal leaders and members and families of students who will be eligible 
to attend the public school on the design of the school's programming. 

B. Consultation shall include, among other actions, meetings in which the local school board 
and local superintendent explain: 

(1) how and why they reached the decision to approach the tribe about opening a public 
school on tribal land; and 
(2) the level of their commitment to improving educational outcomes for Indian students 
by opening a public school and how that commitment will be manifested through: 
(a) culturally and linguistically responsive school policies; 
(b) rigorous and culturally meaningful curricula and instructional materials; 
(c) sensitivity to the tribe's calendar of religious and tribal obligations when making 
the school calendar; and 
(d) professional development for school personnel at the public school to.ensure that 
the best practices used in teaching, mentoring, counseling and administration are culturally and 
linguistically responsive to students. 

C. Whenever a local school board is contemplating closing a public school on tribal land for any 
reason, it shall consult with tribal leaders and members and families of students attending the 
public school, 

D. Consultation shall srihiide, among other actions, meetings in which the local board! and the 
local superintendent explain: 

(1) the reasons for closing the public school; 
(2) the reasons why the local school board has not or cannot provide additional resources 
to keep the public school open; 
(3) locations of other public schools in the vicinity to which students will be sent and the 
plan to transport students to those schools; 
(4) how the public school receiving new students will consult with tribal leaders and mem- 
bers and families of students attending the public school related to: | 
(a) culturally and linguistically responsive school policies; 
(b) rigorous and culturally meaningful curricula and instructional materials; 
(c) sensitivity to the tribe's calendar of religious and other tribal obligations when 
making the school calendar; and 
(d) professional development for school personnel at the public school to. ensure that 
the best practices used in teaching, mentoring, counseling and administration are culturally and 
linguistically responsive to students; 
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(5) how the educational outcomes for the Indian students will be a hy eps 
another public school; Prodan 
(6) plans for the public school rnildivies that will be left edmarity by the pelsters seal pd 
(7) any other matters the local school board believes provide an rite Sante explanation of 
the reasons for closing the public school on tribal lands. : . 


History: Laws 2019, ch, 174, s 2. IV, § 28, was effective ree 14; 2019, 90 be after ie 
Effective dates. — Laws 2019, ch, 174 contained. no adjournment of the legislature. y 
effective date provision, but, pursuant to N.M. Const., art. 


22-5-4.14. High school diplomas; Vietnam conflict veterans. 


A. Notwithstanding any other provision of the Public School Code, a local uenBGE Bowed may is- 
sue a high school diploma to a Vietnam conflict veteran who: 
(1). is an honorably discharged member ofthe armed forces of the United States;) ). a 
(2) was scheduled to graduate from high school after February 28, 1961 and before May vi 
1975; 
(3) was a resident of New Mexico and attended a high school in the locality of the current 
school district; and, 
(4). left high school before graduation to serve in the Vietnam conflict. hi, 
B.., A local school board may issue a high school diploma to a qualifying Vietnam Ltt PE vet- 
eran regardless of whether the veteran holds a high school equivalency credential or is deceased. 
C. .The department shall adopt and promulgate rules to carry out the provisions of this section, 
including: 
(1), an application form to be submitted to the local school board by the Vighnara conte 
veteran or a person acting on behalf of the veteran if the veteran is incapacitated or deceased; and 
(2) what constitutes acceptable evidence of eligibility for a diploma. 


History: Laws 2020, ch. 72, § 1. Effective dates. — Laws 2020, ch. 72, § 2 made Laws 
2020, ch. 72,§ 1 effective duly 1, 2020. 


22-5-5. Cone eAR oH prohibited employment. 


A. The members of a local'school board shall serve without compensation. 

B. No member of a local school board shall be employed in any capacity by a school district 
governed by that local school board during the term of office for which the member was yi sae or 
appointed. 


History: 1953 Comp., § 77-4-3, enacted by Laws superintendent of schools or be otherwise employed by 


1967, ch..16, § 29. that school district during the term for which he or’ she 
ANNOTATIONS was elected or appointed. 1974 Op. Att'y Gen, No. 74-17. 


Member of local school board cannot resign 
from such office and thereafter be appointed 


22-5-6. Nepotism prohibited. 


A. A local superintendent shall not initially employ or approve the initial employment in any 
capacity of a person who is the spouse, father, father-in-law, mother, mother-in-law, son, son-in-law, 
daughter, daughter-in-law, brother, brother-in-law, sister or sister-in-law of a member of the local 
school board or the local superintendent. The local school board may waive the nepotism rule for 
family members of a local superintendent. 

B. Nothing in this section shall prohibit the continued employment of a person employed on or 
before July 1, 2008. 
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History: 1953 Comp., § 77-4-3.1, enacted by Laws related to a member of the school board justifiably arouses 
1971, ch. 199, § 1; 1981, ch. 86, § 1; 2003, ch. 153, § 22; public suspicion that the teacher was hired on the basis of 
2009, ch. 195, § 1. relationship rather than merit. Such suspicions, however, 

The 2009 ‘amendment, effective June 19, 2009, in relate only to the initial hiring of the teacher. There is no 
Subsection A, after "daughter-in-law", added "brother, reason to suspect nepotism in the continued employment 
brother-in-law, sister or sister-in-law" and in Subsection of a tenured teacher whose competency has been estab- 
B, changed March 1, 2003 to July 1, 2008. lished by years of service, merely because a family mem- 

The 2003 amendment, effective April 4, 2003, in Sub- ber is elected to the school board at some time during the 
section A substituted "superintendent" for "school board" ‘teacher's career. N.M, State Bd. of Educ. v. Board of Educ., 
following "local" near the beginning and inserted "or the 1981-NMSC-031, 95 N.M. 588, 624 P.2d 530 (decided prior 
local superintendent. The local school board may waive to 1981 amendment). 
the nepotism rule for family members of a local superin- Am. Jur. 2d, A.L.R. and C.J.S, references, — Valid- 
tendent." at the end; and substituted "2003" for "1981" at ity, construction, and effect of state constitutional or stat- 
the end of Subsection B. *-utory provision regarding nepotism in the Pe service, 

ANNOTATIONS 11 A.L.R.4th 826. 


Object of section is to prevent nepotism in initial 
hiring of school employees. The hiring of a teacher closely 


22-5-7. Officers; surety bonds. 


“A. From among its members, a local school board shall elect a president, a vice- -president and 
a secretary. 

B. Before assuming the duties of office, the president and secretary of a local school board and 
the superintendent of schools of a school district shall each obtain an official bond payable to the 
school district and conditioned upon the faithful performance of their duties during their terms of 
office. The bonds shall be executed by a corporate surety company authorized to do business in this 
state. The amount of each bond required shall be fixed by the local school board but: shall not be 
less than five thousand dollars ($5;000). 

C. A local school board may elect to obtain a schedule or blanket corporate surety bond cover- 
ing all local school board members.and. school district administrators and employees for any period 
not exceeding four years. 

D. The cost of bonds obtained pursuant to this section shall be paid from the operational fund 
of the school district. The bonds shall be approved by the director of the public school finance divi- 
sion [secretary] and filed with the secretary of finance and administration. 


History: 1953 Comp., § 77-4-4, enacted by Laws 1967, For references to the former state board, see 9-24-15 
ch. 16, § 30; 1977, ch. 247, § 202; 1980, ch. 151, § 45. NMSA 1978. 

Bracketed material. — The bracketed material was For references to the former public school finance divi- 
inserted by the compiler and is not part of the law. sion, see 9-6-3.1 NMSA. 


Cross references. — For the Surety Board Act, see 10- 
2-13 NMSA 1978. 


22-5-8, Term of office. 


A. ‘The full term of office of a member ofa local school board shall be four years succeeding 
the member's election to office at a regular local election held pursuant to the Local Election Act 
[Chapter 1, Article 22 NMSA 1978]. 

B. Any member of a local school board whose term of office has expired shall continue in that 
office until a successor is elected and qualified. 


History: 1953 Comp., § 77-4-5, enacted by Laws for a member elected prior to March 1, 1985 and the pro- 
1967, ch. 16, § 31; 1985, ch. 142, § 3; 1993, ch. 226, § 15; cedure for avoiding coinciding terms for members, and re- 
2018, ch. 79, § 88. designated former Subsection E as Subsection B. 

The 2018 amendment, effective July 1, 2018, required 
local school board elections to be held pursuant to the ANNOTATIONS 
Local Election Act, and made technical and conforming Defeated incumbent who is still ‘a’member of an 
changes; and in Subsection A, after "four years", deleted existing five-man board may vote on the resolution to 
"from March 1", after "regular", deleted "school district’ increase the board membership to seven. While he is what 
and added "local", and after "election", added "held pursu- ‘is commonly referred to as a lame duck, he still exercises 
ant to the Local Election Act". the full powers of his office for his term of office. 1971 Op. 


_The 1993 amendment, effective July 1, 1993, deleted Att'y Gen. No. 71-17. 
former Subsections B to D, pertaining to the term of office nDeeee 
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22-5-8.1. Repealed. 


Repeals. — Laws 1993, ch. 226, § 54 sh ited) 22-5-8.1 
NMSA 1978, as enacted by Laws 1983, ch. 287, § 1, con- 


‘; PUBLIC SCHOOLS 


22-5-11 


districts, effective July 1, 1993. For provisions of former 
section, see the 1992 NMSA 1978 on NMOneSource.com. 


cerning the term of office for board members of certain 


22-5-9. Local school board vacancies. 


A. A vacancy occurring in the membership of a local school board shall be filled at an open 
meeting, at which a quorum of the membership is present, by a majority vote of the pra ei f 
members appointing a qualified elector to fill the vacancy. 

B. A qualified elector appointed to fill a vacancy occurring in the membership of a local nen 
board shall hold that office until the next regular school district election when an sleciian shall be 
held to fill the vacancy for the unexpired term. 

C. Ifa qualified elector is not appointed to fill the vacancy within forty-five days Pte the date 
the vacancy occurred, the department shall appoint a qualified elector to fill the vacancy until the 
next regular school district election. 

D. In the event vacancies occur in a majority of the full membership of a local school board, 
the department shall appoint qualified electors to fill the vacancies. Those persons appointed shall 
hold office until the next regular school district. election when an election shall be held to fill the 
vacancies for the unexpired terms. 


History: 1953 Comp., § 77-4-6, enacted by Laws 
1967, ch. 16, § 32; 1979, ch. 335, § 4; 2015, ch. 145, § 97, 

The 2015 amendment, effective July 1, 2015, substi- 
tuted "qualified elector" for each reference to "qualified 
person" and substituted the "public education depart- 
ment" for each reference to the "state board"; in Sub- 
sections A and.B, after "qualified", deleted "person" and 


added "elector"; in Subsection C, after "qualified", deleted 


"person" and added "elector" in two places, and after "oc 
curred, the", deleted "state board" and added "depart- 
ment"; and‘in Subsection D, after "board, the", deleted 
"state board" and added "department", after "qualified", 
deleted "persons" and added "electors", and after "next 
regular", deleted."or special"... 


22-5-9.1. Oath of office. 


All elected or appointed members of local school boards shall take the oath of office prescribed by 
Article 20, Section 1 of the constitution of New Mexico. 


History: Laws 1979, ch. 335, § 7. 


22-5-10. Publications; advertisements. 


Except where otherwise specifically provided, whenever a local school. board is required by law 
to make a publication or advertisement, the publication or advertisement shall be published in 
English in any newspaper published in the school district having general circulation within the 
school district. If there is no such newspaper, any newspaper published in the state having general 
circulation in the school district. ' 


Cross references. — For publication of notice gener- 
ally, see 14-11-1 NMSA 1978 et seq. 


History: 1953 Comp., § 77-4-7, enacted by Laws 
1967, ch. 16, § 33. 


22-5-11. School district salary system. 


A. Prior to the beginning of each school year, each local superintendent shall file with the 
department the school district salary system, which salary system shall incorporate any salary 
increases or compensation measures specifically mandated by the legislature. Salaries for teach- 
ers and school administrators shall be aligned with the licensure framework provided for in the 
School Personnel Act [Chapter 22, Article 1OA NMSA 1978]. 

B. A local superintendent shall not reduce the school district salary. system established pursu- 
ant to Subsection A of this section without the prior written approval of the state superintendent 
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[secretary]. The state superintendent shall give written notice to the legislative finance committee, 
the legislative education study committee and the department of finance and administration of 


approved reduction of any school district's salary system, including the reasons for the request for 


reduction and the grounds for approval. 


History: 1978 SaRG § 22-5-11, enacted by Laws 
1986, ch. 33, § 12; 1993, ch. 226, § 16; 2003, ch. 153, § 28, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 
references to the secretary of public education and all ref- 
erences to the former state board of education or state de- 
partment of education shall be deemed references to the 
public education department. See. 9-24-15 NMSA 1978, 

The 2008 amendment, effective April 4, 2003, sub- 
stituted "School district salary system" for "Local school 
boards salary schedule" in the section heading; substi- 
tuted "superintendent" for "school board" throughout the 
section; in Subsection A substituted "the school" for "of 
education a’ ‘following nee Betas Vs near the eases 


substituted "system" for "schedule" following "salary" 
twice near the middle and inserted "Salaries for teach- 
ers and school administrators shall be aligned with the 
licensure framework provided for in the School Personnel 
Act." at the end; in Subsection B substituted "system" for 
"schedule" following "salary" once near:the beginning and 
once near the end and inserted "the legislative education 
study committee" following jpeislative fpance commit- 
tee" near the middle. 

The 1998 amendment, effective July 1, 1998, deleted 
the former first sentence, pertaining to filing 1985-86 and 


_ 1986-87 salary schedules; deleted "subsequent" preceding 


"school year" and substituted "department" for "office" in 
Subsection A; and substituted "state superintendent" for 
"director of the office of education" in two places in Sub- 
section B, 


22-5-12. Local school boards; vacant or vacated offices. 


A. . A local school board shall hold at. least one regular meeting each month of the calendar year. 

B. The office of any member of a'local school board; if the member misses four consecutive 
regular meetings, may be declared vacant by a majority vote of the PPR IRE members of the local 
school board. 

C. The office of any member of a local school paar: if the member misses six consecutive regu- 
lar meetings, shall be vacant. 

D. Any vacancy of an°office on a local’school board created pursuant to this section shall be 
filled in the same manner as other vacancies on.a local school board are filled, Any member of a 
local school board who has his office declared vacant or vacated pursuant to this section shall not 
be eligible for appointment to the local school board until the term for which he was originally 
elected or appointed has expired, 

E. As used in this section “regular meeting" means a meeting of the members of a local school 
board at which at least a quorum is present, about which notice has been published and at which 
normal school district business is transacted. 


‘History: 1953 Comp., § 5-3-1.1, enacted by Laws 
1967, ch. 181, § 1; 1979, ch. 335, § 2; 1978 Comp., § 10-3- 
2, recompiled as § 22-5-12 by Laws 1993, ch. 226, § 53. 


ANNOTATIONS ~ 
Denial to citizen of right to ‘address board, — A 


the right to.address the local school board during a meet- 
ing of the board, if he is authorized to do’so by rules 


'- promulgated by the board and he does not exercise that 


authority arbitrarily or capriciously. 1990 Op. Att'y Gen. 
No. 90-26. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 


local school board president has ese to deny citizens C.J.S: Officers and Public Employees §§ 74 to 76. 


22-5-13. Local school board training. 


The department shall develop a mandatory training course for local school board members that 
explains state board [department] rules, department policies and procedures, statutory powers 
and duties of local school boards, legal concepts pertaining to public schools, finance and budget 
and other matters deemed relevant by the department. The department shall notify local school 
board members of the dates of the training course, the last of which shall not. be later than three 
months after a local school board election. : 7 


: History: 1978, Comp., § 22.5. 13, ‘enacted by Laws 
2008, ch, 153, § 24. 

Cross refsnencess -— For references to the former 
state board, see 9-24-15 NMSA 1978. 


Emergency clauses. — Laws 2003, ch, 153,.8 74 con- 
tained an emergency clause and was approved April 4, 
2003. 
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22-5-14. Local superintendent; powers and duties. | 


A. The local superintendent is the chief executive officer of the school district. 

B. The local superintendent shall: 

(1) carry out the educational policies and rules of the state board [department] and local 
school board; 

(2). administer and supervise the school district; | 

(83) employ, fix the salaries of, assign, terminate or discharge all employees of the betibbl 
district; 

(4) prepare the school district budget based on public delivols' recommendations for review 
and approval by the local school board and the department. The local superintendent shall tell 
each school principal the approximate amount of money that may be available for his school and 
provide a school budget template to use in making school budget recommendations; and 

(5) perform other duties as required by law, the department or the local school board. 

C.. The local superintendent may apply to the state board [department] for a waiver of cer- 
tain provisions of the Public School Code [Chapter 22 [except Article 5A] NMSA 1978] relating to 
length of school day, staffing patterns, subject area or the purchase of instructional materials for 
the purpose of implementing a collaborative school improvement program for an individual public 
school. 


History: 1978 Comp., § 22-5-14, enacted by Laws deemed references to the secretary of public education 


2003, ch. 153, § 25. and all references to the former state board of education 
Bracketed material. — The bracketed material was or state department of education shall be deemed refer- 

inserted by the compiler and is not part of the law. ences to the public education department. See 9-24-15 
Laws 2004, ch. 25, § 27, provided that all references NMSA 1978. 


to the superintendent of public instruction shall be 


22-5-15. Collaborative school improvement programs. 


A. A local superintendent may approve an individual public school's plan to implement a 
collaborative school improvement program upon a finding that the plan is in the best interest 
of the public school and is supported by the participating teaching staff. | 

B. The input and concerns of parents, students, school employees and members of the com- 
munity shall be solicited and considered in the development and adoption of a collaborative school 
improvement program. 

C. Ifnecessary for the implementation of a collaborative school improvement program, the lo- 
cal superintendent may apply to the state board [department] for a waiver of Public School Code 
[Chapter 22 [except Article 5A] NMSA 1978] provisions relating to length of school day, staffing 
patterns, subject areas or purchase of instructional material. The state board may approve a re- 
quest for a waiver upon a finding that the local superintendent has demonstrated accountability for 
student learning through alternative planning and that the participating teaching staff supports 
the implementation of a collaborative school improvement program. The local superintendent shall 
provide the state board with a program budget that shows the type and number of students served, 
the type and number of school employees involved and all expenditures of the waiver. 

D. A teacher participating in the development and implementation of a collaborative school 
improvement program may contact the state board [department] to comment on the local super- 
intendent’'s waiver request if the teacher communicated his opinion in writing to the local super- 
intendent at the time the local superintendent approved implementation of the program. 


History: 1978 Comp., § 22-5-4.6, enacted by Laws * references to the former state board of education or state 
1990, ch. 52, § 3; 1993, ch. 226, § 14; recompiled and ~ department of education shall be deemed references to’ 
amended as 1978 Comp., § 22-5-15 by Laws 2003, ch. the public education department. See 9-24-15 NMSA 
153, § 26. 1978. 

Bracketed material. — The bracketed material was The 2003 amendment, effective April 4, 2003, re- 
inserted by the compiler and is not part of the law. compiled former 22-5-4.6 NMSA 1978 as present 22-5-15 

Laws 2004, ch. 25, § 27, provided that all references to NMSA 1978 and substituted "superintendent" for "school 
the superintendent of public instruction shall be deemed board" throughout the section; inserted "public" preceding 
references to the secretary of public education and all "school" twice in Subsection A; substituted "employees" 
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for "personnel" following "students, school" near the be- The 1993 amendment, effective July 1, 1993, in Sub- 
ginning of Subsection B; and substituted "school employ- section C, substituted "subject areas or purchase of instruc- 
ees" for "personnel" following "number of" near the end of tional material" for "or subject areas" at the end of the first 
Subsection C. sentence and added the second and third sentences. 


22-5-16. Advisory school councils; creation; duties. 


A. Each public school shall create an advisory "school council" to assist. the school principal 
with school-based decision-making and to involve parents in their children's education. 

B. Aschool council shall be created and its membership elected in accordance with local school 
board rule. School council membership shall reflect an equitable balance between school employ- 
ees and parents and community members. At least one community member shall represent the 
business community, if such person is available. The school principal may serve as chairman. The 
school principal shall be an active member of the school council. 

C. The school council shall: BS KA . 

(1) work with the school principal and give advice, consistent with state and school dis- 
trict rules and policies, on policies relating to instructional issues and curricula and on the public 
school's proposed and actual budgets; 

(2) develop creative ways to involve parents in the schools; 

(3) where appropriate, coordinate with any existing work force development boards or 
vocational education advisory councils to connect students and school academic programs to busi- 
ness resources and opportunities; and 

(4) serve as the champion for students in building community support for ened and 
eS greater community participation in the public schools. 


» History: 1978 Comp., § 22-5-16, enacted by Laws 
2008, ch. 153, § 27. 


22-5-17. Private use of school facilities; policy; insurance. 


The local school board ofa school district that is not a participant under the Public School Insur- 
ance Authority Act [Chapter 22, Article 29 NMSA 1978]: 

A. shall, by rule, establish a policy to be followed relating to the use of volunteers. The policy 
shall be distributed to each school in the district and posted upon the school district's web site; 

B. shall, by rule, establish ’a policy to be followed relating to the use of school facilities by 
private persons. The policy shall be distributed to each school in the district and posted upon the 
school district's web site; and 

C. may insure, by negotiated policy, self-insurance or any combination thereof, against claims 
of bodily injury, personal injury or property damage related to the use of school facilities by private 
persons; providedsthat the covarage shall be for no more than one million dollars ($1,000,000) for 
each occurrence. 


History: Laws 2009, ch. 198, § 2. Effective dates. — Laws 2009, ch. 198, § 3 made Laws 
2009, ch. 198, § 2 effective July 1, 2010. 


22-5-18. Local school board authority over who may carry a firearm on 
school premises. 


Only a local school board has the authority to authorize school security personnel to carry a fire- 
arm on any public school premises or other school district property. The decision shall be made in 
an open meeting and shall be formalized as a policy of the board. 


History: Laws 2019, ch. 189, § 1. Effective dates. — Laws 2019, ch. 189, § 5 made Laws 
2019, ch. 189, § 1 effective July 1, 2020. 
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ARTICLE 5A 
School Alcohol-Free Zone 
Sec. Sec. 
22-5A-1. Short title. 22-5A-4, Notices required. 


A-1 
22-5A-2. Definitions. 
A-3. Alcoholic beverages prohibited on public school 
grounds. 


22-5A-1.-Short title. 


22-5A-5, Penalties. 


This, act [22-5A-1 to 22-5A-5 NMSA 1978] may be cited as the "School Alcohol-Free Zone Act", 


History: Laws 2005, ch. 249, § 1. 
Compiler's note. — The School Alcohol-Free Zone Act 
is not part of the Public School Code. It has been compiled 


as part of the Public School Code for the convenience of ° 


the user. 


22-5A-2. Definitions. 
As used in the School Alcohol-Free Zone Act: 


Effective dates. — Laws 2005,,ch. 249 contained no 
effective date provision, but, pursuant to N.M. Const., 
art. IV, § 23, was ‘effective Juste 17, 2005, 90 eave after 
_ adjournment of the legislature. 


ree 


A. "alcoholic beverage" means a beverage with no less than aetna percent glechol and 
includes wine, beer, fermented, distilled, rectified and fortified beverages; and 
B. "school grounds" means public elementary and secondary schools, including charter stay: 


and facilities owned or leased by the school district in or on which public school-related ‘and sanc- 
tioned activities are performed, but does not include other commercial properties owned by a 
school district but not related to the functions of a public school. "School grounds" includes the 


buildings, playing fields, parking lots and other facilities located on a school's premises. 


History: Laws 2005, ch. 249, § 2. 
Effective dates. — Laws 2005, ch. 249 contained no 
effective date Desde sar but, pursuant to N.M. Const., 


art. IV, § 23, was effective June 17, 2005, 90 days after 
adjournment of the legislature, 


22-5A-3. Alcoholic beverages prohibited on public school grounds. a 


It is unlawful to possess or consume alcoholic beverages on public school grounds, 


History: Laws 2005, ch. 249, § 3. ; 
Cross references. — For school employees reporting 
drug and_alcohol abuse, see 22-5-4.4 NMSA 1978. 


22-5A-4. Notices required. 


Effective dates. — Laws 2005, ch. 249 arteries no 
effective date provision, but, pursuant: to\N.M. Const., 
art. IV, § 23, was effective June 17)22005, 90! bers after 
adjournment of the legislature, 


A school shall conspicuously post notices on school grounds stating that possession and con- 
sumption of alcoholic beverages is prohibited on.school grounds, ) 0. boc Leake 


History: Laws 2005, ch. 249, § 4, 
Cross references. — For school employees reporting 
drug and alcohol abuse, see 22-5-4.4 NMSA 1978, 


22-5A-5. Penalties. 


ag? 


Effective dates. — Laws 2005, ch. 249 contained no 
effective date provision, but, pursuant to N.M. Const., 
art. IV, § 28, was effective June 17, “oe 90 cathe after 
adjournment of the legislature. amy va 


A. A person convicted of consumption or possession of an alcoholic beverage on school prop- 
erty for the first offense is guilty of a petty misdemeanor and subject to a fine of not less than 
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twenty-five dollars ($25.00) or more than one hundred dollars ($100) and may be ordered to: per- 
form community service. 

B. Aperson convicted of consumption or possession of an alcoholic beverage on school property for 
the second or a subsequent offense is guilty of a misdemeanor and subject to.a fine of not more than 
five hundred dollars ($500) or imprisonment for a definite term not to exceed six months, or both. 


History: Laws 2005, ch. 249, § 5. Effective dates. — Laws 2005; ch. 249 contained no 
Cross references. — For school employees reporting effective date provision, but, pursuant to N.M. Const., 
drug and alcohol abuse, see 22-5-4.4 NMSA 1978. art. IV, § 23, was effective June 17, 2005, 90 days after 

For penalty for possession of drugs in a posted drug-free adjournment of the legislature. 


zone, see 30-31-23 NMSA 1978. 


ARTICLE 6 
School District Elections 


(Repealed by Laws 1985, ch. 168, § 22 and Laws 1993, ch. 226, § 54.) 


22-6-1. Repealed. 


Repeals, — Laws 1985, ch. 168, § 22 repealed 22-6-1 1985. For present comparable provisions, see 1-22-3 to 1- 
NMSA 1978, relating to regular and special school district 22-6 NMSA 1978. 
elections, precincts and polling places, effective June 14, 


22-6-2. Repealed. 


Repeals, — Laws 1985, ch. 168, § 22 repealed 22-6-2 1985, For present comparable provisions, see 1- 22- 8 to -I- 
NMSA 1978, relating to regular and special school district 22-6 NMSA 1978. 
elections, precincts and polling places, effective June 14, 


22-6-3. Repealed. 


Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-3 1985. For present comparable provisions, see 1-22-3 to 1- 
NMSA 1978, relating to regular and special school district 22-6 NMSA 1978: 
elections, precincts and polling places, effective June 14, 


22-6-4. Repealed. 


Repéals. — Laws 1985, ch. 168, § 92 waHdated 22-6-4 1985. For present comparable provisions, see 1-22-3 to 1- 
NMSA 1978, relating to regular and special school district 22-6 NMSA 1978. ty 
elections, precincts and polling places, effective June 14, 


22-6-5. Repealed. 


Repeals. — Laws ‘1993, ch. 226, §54 repealed 22-6-5 For provisions of former section, see the 1992 NMSA 1978 
NMSA 1978, relating to qualifications for a candidate for on NMOneSource.com. 
membership on a local school board, effective July 1, 1993. 


22-6-6. Repealed. 


Repeals. — Laws 1985, ch. 168, § 22 punta 22-6-6 absentee voting, effective June 16, 1985. For present com- 
NMSA 1978, relating to the candidacy for membership parable sections, see 1-22-7 to 1-22-19 NMSA 1978. 
on a local school board, duties of the election officials and 


22-6-7. Repealed. 


Repeals. — Laws 1985, ch. 168, §'22 pepe 22-6-7 absentee voting, effective June 16, 1985. For present com- 
NMSA 1978, relating to the candidacy for membership parable sections, see 1-22-7 to 1-22-19 NMSA 1978, 
on a local school board, duties of the election officials and 
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22-6-8 


22-6-8. Repealed. 


Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-8 
NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


22-6-9. Repealed. 


Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-9 
NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


22-6-10. Repealed. 


Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-10 
NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


22-6-11. Repealed. 


Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-11 
NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


22-6-12. Repealed. 


Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-12 
NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


22-6-13. Repealed. 


Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-13 
NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


22-6-14. Repealed. 


Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-14 
NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


22-6-15. Repealed. 


Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-15 
NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


22-6-16. Repealed. 


Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-16 
NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


22-6-17. Repealed. 


Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-17 
NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


PUBLIC SCHOOLS © 


22-6-17 


_ absentee voting, effective June 16, 1985. For present com- 


‘parable sections, see 1-22-7 to 1-22-19 NMSA 1978. 


absentee voting, effective June 16, 1985. For present com- 
parable sections, see 1-22-7 to 1-22-19 NMSA 1978. 


absentee voting, effective June 16, 1985. For present com- 


- parable sections, see 1-22-7 to 1-22-19 NMSA 1978. 
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absentee voting, effective June 16, 1985. For present com- 
parable sections, see 1-22-7 to 1-22-19 NMSA 1978. 


absentee voting, effective June 16, 1985. For present com- 
parable sections, see 1-22-7 to 1-22-19 NMSA 1978... 


absentee voting, effective June 16, 1985. For present com- 
parable sections, see 1-22-7 to 1-22-19 NMSA 1978, 


absentee voting, effective June 16, 1985. For present com- 
parable sections, see 1-22-7 to 1-22-19 NMSA 1978. 


absentee voting, effective June 16, 1985. For present com- 
parable sections, see 1-22-7 to 1-22-19 NMSA 1978. 


absentee voting, effective June 16, 1985. For present com- 
parable sections, see 1-22-7 to 1-22-19 NMSA 1978. . 


absentee voting, effective June 16, 1985. For present com- 
parable sections, see 1-22-7 to 1-22-19 NMSA 1978... 
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22-6-18 


22-6-18. Repealed. 
Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-18 


NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


22-6-19. Repealed. 


Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-19 
NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


22-6-20. Repealed. 


Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-20 


NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


22-6-21. Repealed. 
Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-21 


NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


22-6-22. Repealed. 
Repeals, — Laws 1985, ch. 168, § 22 repealed 22-6-22 


NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


22-6-23. Repealed. 
Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-23 


NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-24 


NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials ‘and 


22-6-25. Repealed. 


Repeals, — Laws 1985, ch. 168, § 22 repealed 22-6-25 
NMSA 1978, relating to the candidacy for membership 


SCHOOL DISTRICT ELECTIONS 


on a local school board, duties of the election officials and ° 


22-6-26. Repealed. 


Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-26 
NMSA 1978, relating to the candidacy for membership 


on a local school board, duties of the election officials and 


22-6-27. Repealed. 


Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-27 
NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 
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22-6-27 


absentee voting, effective June 16, 1985. For present com- 
parable sections, see 122-7 to 1-22-19 NMSA 1978. 


absentee voting, effective June 16, 1985. For present com- 
parable sections, see,1-22-7 to 1-22-19 NMSA 1978. 


absentee voting, effective June 16,1985. For present. com- 
parable sections, see 1-22-7 to 1-22-19 NMSA 1978. 


absentee voting, effective June 16, 1985. For present com- 
parable sections, see 1-22-7 to 1-22-19 NMSA 1978. 


absentee voting, effective June 16, 1985, For present com- 
parable sections, see 1-22-7 to 1-22-19 NMSA 1978. 


absentee voting, effective June 16, 1985. For present com- 
parable sections, see 1-22-7 to 1- 22. 19 NMSA 1978. 


2 


absentee voting, effective June 16, 1985. For present com- 
parable sections, see Is 22- * to't- 22. 19 NMSA 1978." 


absentee voting, effective June 16, 1985. For present com- 


parable sections, see 1-22-7 to 1-22-19 NMSA 1978. 
ry 1B a ’ a 


hiss 


absentee voting, effective June 16, 1985.For present com- 
parable sections, see 1-22-7 to 1-22-19 NMSA 1978. 


absentee voting, effective June 16, 1985, For present com- 
parable sections, see 1-22-7 to 1-22-19 NMSA 1978. 
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22-6-28 


22-6-28. Repealed. 
Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-28 


NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


22-6-29. Repealed. 
Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-29 


NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


22-6-30. Repealed. 
Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-30 


NMSA 1978, relating to the candidacy for membership. 


on a local school board, duties of the election officials and 


22-6-31. Repealed. 


Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-31 
NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


22-6-32. Repealed. 


Repeals. — Laws 1985, ch: 168, § 22 repealed 22-6-32 
NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


22-6-33. Repealed. 


Repeals. — Laws 1985, ch. 168, § 22 repealed 22-6-33 
NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


22-6-34. Repealed. 


Repeals. — Laws 1985, ch, 168, § 22 repealed 22-6-34 
NMSA 1978, relating to the candidacy for membership 
on a local school board, duties of the election officials and 


PUBLIC SCHOOLS 


22-6-34 


absentee voting, effective June 16, 1985. For-present com- 
parable sections, see 1-22-7 to 1-22-19 NMSA 1978. 


absentee voting, effective June 16, 1985. For present com- 
parable sections, see 1-22-7 to’1-22-19 NMSA 1978. 


absentee voting, effective June 16, 1985. For present com- 
parable sections, see 1-22-7 to 1-22-19 NMSA 1978. 


absentee voting, effective June 16, 1985. For present com- 
parable sections, see 1-22-7 to 1-22-19 NMSA 1978. 


absentee voting, effective June 16, 1985, For present com- 
parable sections, see 1-22-7 to 1-22-19 NMSA 1978, ~ 


absentee voting, effective June 16, 1985, For present com- 
parable sections, see 1-22-7 to 1-22-19 NMSA 1978. 


absentee voting, effective June 16, 1985. For present com- 
parable sections, see 1-22-7 to 1-22-19 NMSA 1978. 


ARTICLE 7 

Local School Board Member Recall | 
Sec. Sec. 
22-7-1. Recompiled. 22-7-9.1. Recompiled. 
22-7-2. Repealed. 22-7-10. Recompiled. 
22-7-3. Recompiled. 22-7-11. Repealed. 
22-7-4. Recompiled. 22-7-12. Recompiled. ° 
22-7-5. Recompiled. 22-7-13. Recompiled. 
22-7-6. Recompiled. 22-7-14. Recompiled. 
22-7-7. Recompiled. 22-7-15. Repealed. 
22-7-8. Recompiled. 22-7-16. Repealed. 
22-7-9. Recompiled. - 
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22-7-1 


22-7-1. Recompiled. 


Recompilations, — Laws 2019, ch. 212, § 159 recom- 
piled and amended former 22-7-1 NMSA 1978 as 1-25-1 
NMSA 1978 effective April 3, 2019. 


22-7-2. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed, 22- 
7-2 NMSA 1978, as enacted by Laws 1977, ch. 308, § 2, 
relating to purpose of act, effective April 3, 2019. For 


22-7-3. Recompiled. 


Recompilations. — Laws 2019, ch. 212, § 160 recom- 
piled and amended former 22-7-3 NMSA 1978 as 1-25-2 
NMSA 1978 effective April 3, 2019. 


22-7-4. Recompiled. 


Recompilations. — Laws 2019, ch. 212, § 161 recom- 
piled and amended former 22-7-4 NMSA 1978 as 1-25-3 
NMSA 1978 effective April 3, 2019. 


22-7-5. Recompiled. 


Recompilations. — Laws 2019, ch. 212, § 170 recom- 
piled and amended former 22-7-5 NMSA 1978 as 1-25-12 
NMSA 1978 effective April 3, 2019. 


22-7-6. Recompiled. 


Recompilations, — Laws 2019, ch. 212, § 162 recom- 
piled and amended former 22-7-6 NMSA 1978 as 1-25-4 
NMSA 1978 effective April 3, 2019. 


22-7-7. Recompiled. 


Recompilations. — Laws 2019, ch. 212, § 166 recom- 
piled and amended former 22-7-7 NMSA 1978 as 1-25-8 
NMSA 1978 effective April 3, 2019. 


22-7-8. Recompiled. 


Recompilations, — Laws 2019, ch. 212, § 163 recom- 
piled and amended former 22-7-8 NMSA 1978 as 1-25-5 
NMSA 1978 effective April 3, 2019. 


22-7-9. Recompiled. 


Recompilations. — Laws 2019, ch. 212, § 165 recom- 
piled and amended former 22-7-9 NMSA 1978 as 1-25-7 
NMSA 1978 effective April 3, 2019. 


22-7-9.1. Recompiled. 


Recompilations. — Laws 2019, ch. 212, § 164 recom- 
piled and amended former 22-7-9.1 NMSA 1978 as 1-25-6 
NMSA 1978 effective April 3, 2019. u 


f 
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22-7-9.1 


provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com, 
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22-7-10 


22-7-10. Recompiled. 
Recompilations, — Laws 2019, ch, 212, § 167 recom- 


piled and amended former 22-7-10 NMSA 1978 as 1-25-9 
NMSA 1978 effective April 3, 2019. 


22-7-11. Repealed. 


Repeals. — Laws 1979, ch. 277, § 4 repealed 22-7-11 
NMSA 1978, relating to duties of the attorney general in 


22-7-12, Recompiled. 


Recompilations, — Laws 2019, ch, 212, § 168 recom- 
piled and amended former 22-7-12 NMSA 1978 as 1-25-10 
NMSA 1978 effective April 3, 2019. 


22-7-13. Recompiled. 


Recompilations. — Laws 2019, ch. 212, § 169 recom- 
piled and amended former 22-7-13 NMSA 1978 as 1-25-11 
NMSA 1978 effective April 3, 2019. 


22-7-14. Recompiled. 


Recompilations. — Laws 2019, ch. 212, § 171 recom- 
piled and amended former 22-7-14 NMSA 1978 as 1-25-13 
NMSA 1978 effective April 3, 2019. 


22-7-15. Repealed. 


Repeals. — Laws 2019, ch, 212, § 284 repealed 22- 
7-15 NMSA 1978, as enacted by Laws 1977, ch. 308, 
§ 15, relating to mandamus, effective April 3, 2019. For 


22-7-16. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 22- 
7-16 NMSA 1978, as enacted by Laws 1977, ch. 308, 
§ 16, relating to penalties, effective April 3, 2019, For 


PUBLIC SCHOOLS : 


22-7-16 


relation to a petition for a recall of a local school board. 
member. 


\ provisions of former section, see the 2018 NMSA 1978 on 


NMOneSource.com. 


provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com. 


ARTICLE 8 


Public School Finance 


Sec. 

22-8-1. Short title. 

22-8-2. Definitions. 

22-8-3. Office of education abolished; functions transferred. 

22-8-4, Department; duties. 

22-8-5. Rules; procedures. 

22-8-5.1. Procurement, travel and gas cards. 

22-8-6. Operating budgets; educational plans; submis- 
sion; failure to submit. 

22-8-6.1. Charter school operating budgets; maximum 
MEM. 

22-8-7. Manner of budget submission. 

22-8-7.1. Certain school district budgets. 

22-8-8. Budgets; minimum student membership. 

22-8-9. Budgets; minimum requirements. 

22-8-10. Budgets; fixing the operating budget. 

22-8-11. Budgets; approval of operating budget. 


Sec, 

22-8-12, Operating budgets; amendments, 

22-8-12,1, Membership projections and budget requests. 

22-8-12.2, Repealed. 

22- 8- 12.3. Local school board finance subcommittee; au- 
‘dit committee; membership; duties, 

22-8-13. Reports. 

22-8-13.1. School district and charter school audits; 
sanctions for not submitting timely audit 
reports. art 

22-8-13.2. Financial reporting. 

22-8-13.38. Reporting system; ~tiil g Phe mieten 

22-8-14,° Public school fund. 

22-8-15. Allocation limitation. —< ’ ef e 

22-8-16. Payment to school districts. 

22-8-17. Program cost determination; required information. 

22-8-18. Program cost calculation; local responsibility. 
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Sec. Sec, 
22-8-19. Early childhood education program units, 22-8-29.3. Repealed, 
22-8-19.1. Preschool programs; selected Mateicts, 22-8-29.4, Transportation distribution adjustment factor, 
22-8-20. Basic program units. : 22-8-29.5. Repealed. 
22-8-21.. Special education program wstitny f '22-8-29.6. Transportation emergency fund. 
22-8-22. Bilingual multicultural education program ‘odie. 22-8-30, Supplemental distributions, 
22-8-23. Size adjustment program units, 22-8-30.1, Recompiled. 
22-8-23,1, Enrollment growth programunits. 9 0000" 22-8-30.2. Recompiled. 
22-8-23.2.. New district adjustment; additional program .. © 22-8-31, State-support reserve fund, 
units, é 22-8-32. Current school fund; receipts; disposition. 
22-8-23,3. At-risk program units. 22-8-33. Distribution of certain revenue. 
22-8-23.4, National board for professional teaching stan- 22-8-34, Federal mineral leasing funds, 
dards; certified teachers program units, | 22-8-35. Tax anticipation certificates. 
22-8-23.5, Fine arts education program units. 22-8-36.. Certification of allocations; fund accounts. 
22-8-23.6, Charter school student activities program unit. 22-8-37. Public school funds. 
22-8-23.7,. Elementary physical education program units, - 22-8-38, Boards of finance; designation. 
22-8-23.8. Home school student activities program unit. 22-8-39. Boards of finance; suspension. . 
22-8-23.9. Home school student program units. 22-8-40. Deposit of public school funds; distribution; in- 
22-8-23,10. Extended learning time program. terest, © 
22-8-23,11. K-5 plus program units. Ls! 22-8-40.1. epost of public school funds; providing ex- 
22-8-23.12. New program funding. hy vi Tay ,ception on interest rate limitation for 
22-8-23.13. Public education reform fund created, , "NOW" accounts. 
22-8-24, Instructional staff training and experience in- 22-8-41. Restriction on operational funds; emergency ac- 
dex; definitions; factors; calculations. counts; cash balances. 
22-8-25. State equalization guarantee. distribution; de- 22-8-42.. Violation of act; penalties. 
termination of amount. 22-8-43. Public school reading proficiency fund; created. 
22- 8. “25, 1. Additional per unit distribution from public 22-8-44, Educator licensure fund; distribution; appro- 
school fund. ' priation. 
29- 8. 26, Transportation distribntions »»  22-8-45. Teacher professional development fund. 
22-8-27, Transportation equipment. __.. ; 22-8-45.1. Beginning teacher sl Ova fund; created. 
22-8-28. Repealed, 7 DOE '  -22-8-46, Repealed. 
22-8-29. Transportation distributions; reports; payments. 22-8-47, New Mexico government edueliien fund. 
22-8-29.1. Calculation of transportation allocation. ; 22-8-48, |New school development fund; distribution. 
22-8-29.2. Repealed. bie : 22-8-49, Teacher cost index; licensure-experience factor; 


report, 


22-8-1. Short title. 
Chapter 22, Article 8 NMSA 1978 may be cited as the "Public School Finance Act", 


\ 


History: 1953 Comp., § 77-6-1, enacted by Laws .. __ not give rise to a contractual relationship for which an 
1967, ch. 16, § 55; 2008, ch. 153, § 28. ~ individual may sue for breach of contract. Rubio v, Carls- 

Cross references. — For general obligation bonds of bad Mun. Sch. Dist., 1987-NMCA-127, 106 N.M. 446, 744 
school districts, see 22-18-1 NMSA 1978 et seq. P.2d 919. . ; 

For school revenue bonds, see 22-19-1 NMSA 1978 et seq. .. Education of nonresidents without taking state 

For public school emergency papi outlay, aee 22-24-1 allotment unconstitutional donation. — To the extent 
NMSA 1978 et seq. that a local school district would undertake the total bur- 

For public school capital ty err see 22-25-1. _~’ den of educating nonresident students without benefit of 
NMSA 1978 et seq. state allotment as dispensed on the basis of average daily 

~The 2003 amendment, effective April 4, 2003, substi- membership, the school district would still be making 
tuted "Chapter 22, Article 8 NMSA 1978" for "Sections 22-'° a donation in aid of those students in violation of N’M. 


8-1 through 22-8-42 NMSA shag at the ities of the Const., art, IX, § 14.1978 Op, Att'y Gen. No. 78-14. 
section. at po ey 


ANN OTATIONS 


No contractual right to free public education. —' © | Lorn : 
The right and privilege to a free public education does : 


22-8-2. Definitions. 


As used in the Public School Finance Act: 

A) *"ADM" or "MEM" means membership; 

B. "membership" means the total enrollment of qualified students on the current roll of a class 
or school on a specified day. The current roll is established by the addition of original entries and 
reentries minus withdrawals. Withdrawals of students, in addition to students formally withdrawn 
- from the public 'school, include students absent from the public school for as many as ten consecu- 
tive school days; provided that withdrawals do not include students in need of early intervention 
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22-8-2 -\ PUBLIC: SCHOOLS 22-8-2 


and habitual truants the school district is required to intervene with and keep in an educational 
setting as provided in Section 22-12-9 NMSA 1978; 

C. "basic program ADM" or "basic program MEM" means ‘the MEM of qualified students but 
excludes the full-time-equivalent MEM in early childhood education and three- and four-year-old 
students receiving special education services; 

D. "cost differential factor" is the numerical expression of the ratio of the cost of a particular 
segment of the school program to the cost of the basic program in grades four through six; ~ 

EK. “department, or "division" means the public education department; _ 

F. "early childhood education ADM" or "early childhood education MEM" means the full- time- 
equivalent MEM of students attending approved early childhood education programs; 

G. “full-time-equivalent ADM" or "full-time-equivalent MEM" is that membership calculated 
by applying to the MEM in an approved public school program the ratio of the number of hours per 
school day devoted to the program to six hours or the number of hours per school week devoted to 
the Prpgrarn to thirty hours; 

H. "operating budget" means the annual financial plan and educational plan required to be 
submitted by a local school board or governing body of a state-chartered charter school; 

I. "performance measure" means a quantitative indicator used to assess the output or outcome 
of an approved program; 

J. "performance target” means the expected level of performance of a program's performance 
measure}, 

K. "program cost" is the Sl es of the total number of program units to which.a school district 
is entitled multiplied by the dollar value per program unit established by the legislature; . 

L. "program element" is that component of a public school system to which a cost differential 
factor is applied to determine the number of program units to which a school district is: entitled, 
including MEM, full-time-equivalent MEM, teacher, classroom or public school; 

M. “program unit" is the product of the program element multiplied by the applicable cost 
differential factor; 

N. "public money" or "public funds" means all money from public or private sources received 
by a school district or state-chartered charter school or officer or employee of a school.district or 
state-chartered charter school for public use; 

O. "qualified student" means a public school student who: 

(1) has not graduated from high school; 
(2) is regularly enrolled in one-half or more of the minimum course requirements approved 
by the department for public school students; and du Li 
(3) in terms of age and other criteria: 
(a) is at least five years of age prior to 12:01 a.m. on Sitaribue 1 of the school year; 
(b) .is at least three years of age at any time during the school zon and is receiving 
special education services pursuant to rules of the department; 
(c). except as provided in Subparagraph (d) of this paragraph, has not reached the 
student's twenty-second birthday on the first day of the school year; or 
(d) has reached the student's twenty-second birthday on the first day of the 2019- 
2020 school year, is counted in a school district's or charter school's MEM on the third reporting 
date of the 2018-2019 school year, has been continuously enrolled in the same public school since 
that reporting date and is still enrolled in that school; 

P. "rural population rate" means that proportion of the total population within a school aia 
trict's geographic boundaries that lives in a rural area and not in an urban area as defined by the 
United States census bureau; 

Q. "staffing cost multiplier" means: 

(1) for fiscal year 2019, the instructional staff training and experience index; 

(2) for fiscal year 2020, the weighted average of the instructional staff training and'experi- 
ence index at seventy-five percent and the teacher cost index at twenty-five percent; 

(3)., for fiscal year 2021, the weighted average of the instructional staff training and experi- 
ence index at fifty percent and the teacher cost index at fifty percent; 

(4) for fiscal year 2022, the weighted average of the instructional staff training and experi- 
ence index at twenty-five percent and the teacher, cost index at seventy-five percent; and 
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(5) for fiscal year 2023 and subsequent fiscal years, the teacher cost index; and 


R. 


History: 1953 Comp., § 77-6-2, enacted by Laws 
1967, ch. 16, § 56; 1969, ch. 180, § 3; 1971, ch. 2638, § 3; 
1972, ch. 17, § 1; 1974, ch. 7, § 1; 1974, ch. 8, § 1; 1977, 
ch, 838, § 1; 1977, ch. 246, § 62; reenacted by Laws 1978, 
ch, 128, § 3; 1980, ch. 151, § 46; 1988, ch. 301, § 68; 1985, 
ch, 93, § 1; 1986, ch. 33, § 13; 1988, ch. 64, § 13; 1995, ch. 
69, § 1; 1997, ch. 40, § 2; 2004, ch. 27, § 21; 2005, ch. 260, 
$1; 2006, ch. 94, § 2; 2009, ch. 198, § 1; 2018, ch. 55, § 1; 
2019, ch. 206, § 6; 2019, ch. 207, § 6. 


Cross references. — For the secretary of public educa-, 


tion, see 9-24-5 NMSA 1978 and N.M. Const., art. XII, § 6. 


The 2019 amendment, effective June 14, 2019, de- 

fined "performance meansune’, "performance target", and 
"rural population", and revised the definitions of certain 
terms, as used ‘in the Public School Finance Act; in Sub- 
section H, after "financial plan", added "and ‘educational 
plan"; added new Subsections I and J and redesignated 
former Subsections I through M as Subsections K through 
O, respectively; in Subsection O, in Paragraph O(3), after 
"age", added "and other criteria", in Subparagraph O(3) 
(c), added "except as provided in Subparagraph (d) of this 
paragraph", and after "school year", deleted "and is receiv- 
ing special education services pursuant to rules of the 
department", and added new Subparagraph O(3)(d); and 
added new Subsection P and redesignated former Subsec- 
tions N and O as Subsections Q and R, respectively. 

Laws 2019, ch, 206, § 6 and Laws 2019, ch. 207, § 6, both 
effective June 14, 2019, enacted identical amendments to 
this section. The section is set out as‘amended by Laws 
2019, ch. 207, § 6. See 12-1-8 NMSA 1978. 

Applicability. — Laws 2019, ch. 206, § 29 provided 
that the provisions of Sections 2 through 19 of this act ap- 
ply to the program cost calculation in fiscal year 2020 and 
subsequent fiscal years. 

Temporary provisions. — Laws 2019, ch, 206, § 25 
provided that any unexpended or unencumbered balarices 


"state superintendent" means the secretary of public education or the secretary's designee. 


The 2018 amendment, effective July 1, 2018, defined 
"staffing cost multiplier" as used in the Public School Fi- 
nance Act to establish a phased-in teacher cost index; and 
added a new Subsection N and redesignated former Sub- 
section N as Subsection O. 

The 2009 amendment, effective June 19, 2009, in 
Subsection B, in the second sentence, after "withdrawals 
do not include", deleted "truants" and added "students in 
need of early intervention"; and in Paragraph (3) of Sub- 
section M, added "in terms of age". 

‘The 2006 amendment, effective July 1, 2007, included 
governing body of a state-chartered charter school in 
Subsection H; and.in Subsection L, changed "local school 
board"to "school district" and added state-chartered char- 
ter school) 

The 2005 amendment, effective June. 17, 2005, pro- 
vided. in Subsection B that withdrawals do not include 
truants and habitual truants that the school district is 
required to intervene with and keep in an educational set- 
ting pursuant to Section 22-12-9 NMSA 1978. 

The 2004 amendment, effective May 19, 2004, 
changed "state department" to "department", 

The 1997 amendment, effective July 1, 1997, made a 
stylistic change in Subsection B. ‘ 

The 1995 amendment, effective June 16, 1995, in- 
serted "or 'MEM" and deleted."MEM" from the end:in 
Subsection A; rewrote Subsection C; inserted "or 'divi- 


sion" in ‘Subsection K; inserted "or ‘early childhood educa- 


remaining in the K-3 plus fund on June 80, 2019 shall be »- 


transferred to the state-support reserve fund. and up to 


three million dollars ($3,000,000) shall be transferred to. 


the public education department to implement the provi- 
sions of Section 26 of this 2019 act in fiscal-year 2020, 
Temporary provisions. —. Laws 2019, ch, 206, § 26 
provided that using funds provided in Section 25 of this 
2019 act for fiscal year 2020, the public education de- 


tion MEM" and substituted "MEM" for "ADM" in Subsec- 
tion F; inserted.."or,'full-time equivalent MEM", deleted; 
“average daily" preceding "membership" and substituted 
"MEM" for "ADM" in Subsection G; substituted "MEM" 
for "ADM" in two places in Subsection’J; deleted "provided 
the provisions of this paragraph shall be effective with the 
1987 - 1988 school year" at the end of Paragraph (3) of 
Subsection M; deleted former Subsection N which defined 
"special education ADM"; added Paragraphs (4) and (5) in 
Subsection M; redesignated former Subsection-O as Sub- 
section. N; and made minor stylistic changes throughout 
the section. 

The ‘1988 amendment, effective May 18,’ 1988; sub-’ 


_ stituted" 'ADM' means membership ('MEM’)" for." 'ADM' 


partment’ shall supplement a school district's or charter 


school's calculated program cost if for fiscal year 2020 the 
school district's or charter school's program. cost is less 
than its final program cost in the previous ‘fiscal year in 


means average daily membership" in Subsection A; in 
Subsection B, deleted "average daily" preceding "member- 
ship" in the first sentence, substituted "qualified students 
on the current roll of class.or school on a specified day" 


. for "students for each school day of the school year used, 


an amount equal to one hundred percent of the reduction | 


attributable to the implementation of Section 6 [22-8-2 
NMSA 1978] of this 2019 act amending the age of a quali- 
fied student. 


minus withdrawals of students, divided by the number of 
school days used", and added the next-to-last sentence; 
substituted present Subsection E for the provisions of the 
former subsection which defined "division"; added Subsec- 
tion O. and made related changes in Subsection N, , 


22-8-3. Office of education abolished; functions transferred. 


The office of saueation in the departinerit of finance alfid adieniistaineticn's is abolished: On the ef- 
fective date of this act, all powers and duties provided by law for the office of education are trans- 
ferred: to the state ide ademas of public education [public education Hale cuorptad 


History: 1978 Comp., § 22-8-3, enacted by Laws 


1988, ch. 64, § 14. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25,'§ 27, provided that all references 
to the superintendent of public instruction shall be 
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or state department of education shall be deemed refer- 
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Repeals and reenactments. —, Laws 1988, ch. 64, Compiler's notes. — The phrase "effective date of this 
§ 14 repealed former 22-8-3 NMSA 1978, relating to act" means May 18, 1988, the effective date of Laws 1988, 
creation of the office of education, as amended by Laws Chapter 64. 


1983, ch. 301, § 69 and enacted the esky sh effec- 
tive May 18, 1988. 


22-8-4. Department; duties.’ 


In addition to other duties provided by law, the department. shall: 

A. prescribe the forms for-and supervise and control the preparation of all budgets of all public 
schools and school districts; and 

B. compile accurate information concerning public school finance and. administration. 


History: 1953 Comp., § 77-6-4, enacted by Laws ANNOTATIONS 


1967, ch. 16, § 58; 1969, ch. 180, § 4; 1974, ch. 8, § 2; . ; 
1978, ch. 127, § 2; 1979, ch. 305, § 1; 1988, ch. 64, § 15. Discretionary substantive line item allocations, 
The 1988 amendment, effective May 18; 1988, substi- — Supervision or control does not include grant of power 


to division or chief (now director) to make discretionary 
substantive line item allocations in estimated budgets 
1975 Op. Att'y Gen. No. 75-30. ; Oo 


tuted "Department" for "Public school finance division" in 
the catchline; substituted "department" for "division" in 
the introductory paragraph; deleted Subsection C, regard- 
ing advising and consulting with the state superintendent 
in regard to financial matters, and made a related change. 


22-8-5. Rules; procedures. 


A. The department, in consultation with the state auditor, shall establish rules and proce- 
dures for a uniform system of accounting and budgeting of funds for all public schools and school 
districts of the state. The rules, including revisions or amendments, shall become effective upon 
filing with the state records center and archives and publication. A copy shall also be filed with the 
department of finance and administration, 

B.. All public schools and school districts shall comply with the rules.and procedures prescribed 
and shall, upon request, submit additional reports concerning finances to the department, includ- 
ing an accounting of the costs of services related to providing a program included in the educa- 
tional plan approved by the department. In addition, upon request, all public schools and school 
districts shall file reports with the department containing pertinent details regarding applications 
for federal money or federal grants-in-aid or regarding federal money or federal grants-in-aid re- 
ceived, including details of programs, matching funds, personnel requirements, salary provisions 
and program numbers, as indicated in the catalog of federal domestic assistance, of the federal 
funds applied for and of those received. 

C... Upon request by the department of finance and administration, the legislative finance com- 
mittee or the legislative education study committee, the department shall furnish information and 
data obtained from public schools and school districts and information compiled by the depart- 
ment related to:public school finances within ten business days. 


History: 1953 Comp., § 77-6-5, enacted by Laws The 2019 amendment, effective June 14, 2019, re- 


1967, ch. 16, § 59; 1976 (S.S.), ch, 28, § 3; 1988, ch. 64, quired all public schools and school districts, upon request, 
§ 16; 1999, ch. 291, § 1; 2008, ch. 273, § 23; 2019, ch. to submit to the public education department an account- 
206, § 7; 2019, ch. 207, § 7. ing of costs of services related to providing a program in- 
Laws 2004, ch. 25, § 27, provided that all references to cluded in the educational plan, and upon request from cer- 
the superintendent of public instruction shall be deemed tain governmental entities, required the public education 
references to the secretary of public education and all ref- department to furnish, within ten business days, informa- 
erences to the former state board of education or state de- tion related to public school finances; in Subsection A, af- 
partment of education shall be deemed references to the ter "upon", deleted “approval by the state board and", and 
public education department, See 9-24-15 NMSA 1978: -- after "records center", added""and archives"; in Subsection 
Cross references. — For filing with records center, see B, after "finances to the department,", added "including an 
14-4-4 NMSA 1978, x accounting of the costs of services related to providing a 
For state auditor, see 8-6-1 NMSA 1978. program included in the educational plan approved by the 
For audit act, see 12-6-1 NMSA 1978. department"; and in Subsection C, after "the department 
For legislative education study committee, see 2-10-1 shall", deleted "timely", after "school districts", deleted 
NMSA 1978. "pursuant to Subsection B of this section" and added "and 
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information compiled by the department related to public 
school finances within ten business days", 

Laws 2019, ch. 206, § 7 and Laws 2019, ch. 207, § 7, both 
effective June 14, 2019, enacted identical amendments to 
this section. The section is set out as amended by Laws 
2019, ch, 207, § 7. See 12-1-8 NMSA 1978, 

Applicability. — Laws 2019, ch. 206, § 29 provided 
that the provisions of Sections 2 through 19 of this act ap- 
ply to the program cost calculation in fiscal year 2020 and 
subsequent fiscal years. 

The 2003 amendment, effective July 1, 2003, in Sub- 
section A, inserted "in consultation with the state audi- 
tor" near the beginning and deleted "and the legislative 
finance committee" following "the state board". 


PUBLIC SCHOOL FINANCE 22-8-6 


The 1999. amendment, effective April 8, 1999, substi- 
tuted references to rules and procedures for a uniform sys- 
tem of accounting and budgeting of funds for references to 
a manual of accounting and budgeting in the section head- 
ing and throughout the section, substituted "state board" 
for "state board of education" in Subsection A, deleted "but 
not limited to" after "grants-in-aid received, including" in 
Subsection B, and substituted "department" for "state de- 
partment of public education" in Subsection C. 

The 1988 amendment, effective May 18, 1988, sub- 
stituted "department" for "division" throughout the sec- 
tion; in Subsection A, inserted "state board of education 
and the" in the second sentence, substituted "state records 
center" for "supreme court law librarian", and added the 
last sentence; and added Subsection C, 


22.8-5.1. Procurement, travel and gas cards. 


A. The department shall promulgate rules governing the use of procurement, travel and gas 
cards by school districts and charter schools. At.a minimum, the rules shall require local school 
boards and governing bodies to adopt policies for the use of procurement, travel or gas cards, in- 
cluding placing limits on the amount and types of purchases that may be made on such cards and 
procedures to monitor, control and report expenditures. 

B. As used in this section: . 

(1). "charter school" means a school organized as a charter school pursuant to the provi- 
sions of the Charter Schools Act [Chapter 22, Article 8B NMSA 1978]; and 

(2) "governing body" means the governing structure of a charter school.as set forth in the 
school's charter. 


History: Laws 2011, ch. 12, § 2. 
Effective dates. — Laws 2011, ch. 12 contained no eéf- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 28, was effective June 17, 2011, 90 days after the 
adjournment of the legislature. 


22-8-6. Operating budgets; educational plans; submission; failure to 
submit. 


A. Prior to April 15 of each year, each local school board shall submit to the department an op- 
erating budget for the school district and any locally chartered charter school in the school district 
for the ensuing fiscal year. 

B. The date for the submission of the operating budget for each school district and each charter 
school as required by this section may be extended to a later date fixed by the secretary. 

C. The operating budget required by this section may include: 

(1) estimates of the cost of insurance policies for periods up to five years if a lower rate 
may be obtained by purchasing i insurance for the longer term; or 

(2) estimates of the cost of contracts for the transportation of students for terms extending 
up to four years. 

D. The operating budget required by this section shall mheluae a budget for each charter school of 
the membership projected for each charter school, the total program units generated at that charter 
school and approximate anticipated disbursements and expenditures at each charter school. 

E. For fiscal year 2021 and subsequent fiscal years, each school district's and each locally char- 
tered or state-chartered charter school's educational plan shall include: 

(1) information on the instructional time offered by the school district or charter school, 
including the number of instructional days by school site and the number of hours i in each instruc- 
tional day and the frequency of early-release days; 

(2) a narrative explaining the identified services to improve the academic success of at- 
risk students; 

(3) a narrative explaining the services provided to students enrolled in the following pro- 
grams: 
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(a) extended learning time programs, including a report of how the extended learning 
time is used to improve the academic success of students and professional ern, of teachers; 
and 

(b) K-5 plus programs; 

(4) a narrative explaining the school district's or charter a a béohithae teacher men- 
torship programs as well as class size and teaching load information; 

(5) \ anarrative explaining supplemental programs or services offered by the school district 
or charter school to erisure that the Bilingual Multicultural Education Act [Chapter 22, Article 23 
NMSA 1978], the Indian Education Act [Chapter 22, Article 23A NMSA 1978] and the Hispanic 
Education Act [Chapter 22, Article 23B NMBA 1978] are being implemented by: the school district 
or charter school; 

(6) anarrative describing the amount of program cost generated for services to students 
with disabilities and the spending of these revenues on Services to students with disabilities, 
which shall include the following: ij 

(a) program cost generated for students enrolled in approved special education pro- 
grams; 

(b) budgeted expenditures of program cost, for students enrolled i in approved special 
education programs, on students with disabilities; 

(c) the amount of program cost generated for personnel providing ancillary and re- 
lated services to students with disabilities; 

(d) budgeted expenditures of program cost for personnel providing ancillary and re- 
lated services to students with disabilities, on special education ancillary and related services 
personnel; and 

(e) a description of the steps taken to ensure that students with disabilities have ac- 
cess to a free and appropriate public education; and 

(7) a common set of performance targets and performance measures, as determined by 
the department in consultation with the department. of finance and administration, the legislative 
finance committee and the legislative education study committee. 

F. In addition to the requirements of Subsection E of this section, a school district or ahaweae 
school that receives federal or local revenue shall include in its educational plan a narrative ex- 
plaining how the school district or charter school will use the federal or local revenue to improve 
outcomes for students or to improve the condition of a school building. No later than October 1 of 
each year, a school district or charter school that received federal or local revenue in the prior fis- 
cal year shall report to the department on the actual uses of that revenue, including a comprehen- 
sive evaluation of how the programs and services provided with that revenue improved outcomes 
for students or how capital projects undertaken improved the condition of a school building. A 
school district or charter school that is required under federal law to consult with tribal entities as 
a condition of receiving impact aid funds shall include in its educational plan a detailed narrative 
of its consultations with tribal entities and the results of those consultations. The school district or 
charter school shall transmit the October 1 spending and outcomes report.to the appropriate tribal 
authorities. No later than November 15 of each year, the department shall compile the federal and 
local revenue outcomes reports into a statewide report to the legislative education study commit- 
tee and the legislative finance committee that includes an analysis and identification of effective 
programs and strategies that improve outcomes for students. 

G. A school district or charter school operating budget and educational plan shall prioritize 
federal and local revenue for purposes relating to the Indian Education Act [Chapter 22, Article 
23A NMSA 1978]; for capital expenditures authorized by the Public School Capital Outlay Act 
[Chapter 22, Article 24 NMSA 1978], the Public School Capital Improvements Act [Chapter 22, 
Article 25 NMSA 1978] or the Public School Buildings Act [Chapter 22, Article 26 NMSA 1978]; or 
for research-based or evidence-based social, emotional or academic interventions for which at-risk . 
program units may be used, 

H. Ifa local school board or governing board of a charter school fails to submit an operating 
budget pursuant to this section, the department shall prepare the operating budget for the school 
district or charter school for the ensuing fiscal year. A local school board or governing board of a 
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charter school shall be considered:as failing to submit.an operating budget pursuant to this sec- 
tion if the budget submitted exceeds the'total projected resources of the school district or charter 
school or if the budget submitted does not comply writ the law or with rules and procedures of the 
department. . fay ) 
I. As used in this section: 
(1), "federal revenue" means mov enign dil erbicit of the revenue derived aires 
. (a). federal forest reserve funds distributed:in iaccqndaince with yt ioe 22-8-33 N MSA 
1978; or 
»» (b).' federal ah te Sone to éliges areas affected ia federal activity Loitantiied 4 in-accor- 
dance with Title 20 of the Uindtith States ns rapt known as "PL 874 funds” or "impact aid 
funds"; and 
(2) "local revenue" means Sachertiry Seat partie of the revenue from a school district one- 
half mill school district property tax and. revenue from the Oil and Gas Ad Valorem Production Tax 
Act [Chapter 7, Article 32 NMSA 1978 | and the Oil and Gas Production Equipment Ad Valorem 


Tax Act [Chapter 7, Article 34 NMSA 1978]. 


History: 1953 Comp., § 77-6-6, enacted by Laws 
1967, ch. 16, § 60; 1988, ch. 64, § 17; 1993, ch. 224, § 2; 
1993, ch. 227, § 9; 1999, ch. 281, § 21; 1999, ch. 291, § 2; 
2019, ch. 206, § 8; 2019, ch. 207, § 8; 2021, ch. 52, § 3.:: 

Cross references. — For transfer of powers and. du- 
ties of the: former state superintendent, see 9-24-15 NMSA 
1978. 

The 2021 Seaieded wae effartivis July 1, 2021, re- 
quired school districts and charter schools that receive 
federal or local: revenue to include proposed“uses of 
the federal or local revenue in their educational plans, 
required school districts and:charter schools to report 
to ithe public education department the-actual uses 
of the federal or local revenue and report the student 
outcomes from the use of federal or local revenue, pro- 
vided additional reporting duties for school: districts 
and charter schools, and defined certain terms used in 
this section; in the section heading, after "submission", 
added "certain reports"; added new Subsections F and 
G and redesignated former Subsection F:as) Subebataim 
H; and added Subsection I... 

The 2019 amendment, effective June 14, 2019, pro- 
vided additional requirements for ‘the content of each 
school district's and each locally chartered or state- 
chartered school's education plan;.in the section head- 
ing, added "Operating" preceding "budgets", and after 
"budgets", added. “educational plans"; added new sub- 
section designation "B." and redesignated former Sub- 
sections B and C.as Subsections C and D, respectively; 
in Subsection B, after "operating budget", added "for 
each. school district and each charter school"; added 
new Subsection.E and redesignated former Subsection 
Das Subsection F; and in Subsection F, after each’ oc- 
currence of "school board", added "or governing board 


of a charter school" and after each occurrence of""school 
district", added "or charter school". 

Laws 2019, ch. 206, § 8 and Laws 2019, ch. 207, § 8, both 
effective June 14, 2019, enacted identical améndments to 
this section. The section is set out as amended by Laws 
2019, ch. 207, §.8. See 12-1-8 NMSA 1978, 

Applicability. — aaws 2019, ch. 206, § 29 provided 
that the provisions of Sections 2 through 19 of this act ap- 
ply to the program cost calculation in fiscal year 2020 and 
subsequent fiscal years.. 

1999 Amendments. — Laws 1999, :ch..291, § 2, effec- 
tive April 8, 1999, substituted "operating budget" for "es- 
timated budget" throughout the section; deleted "local" 
before: "school district" in Subsection C; and substituted 

"with rules and procedures" for "the manual of accounting 
and budgeting" at the end of Subsection D. 

Laws 1999, ch. 281, § 21, effective June 18, 1999, in- 
serted "and any charter schools in the district" in the first 
sentence of Subsection A; and rewrote Subsection C. 

1993 amendments. — Laws 1998, ch. 227, § 9, effec- 
tive June 18, 1993, added anew Subsection C and redesig- 
nated former Subsection C as Subsection D 

The 1988 amendment, effective May 18, 1988, substi- 
tuted "department" for "division" and "state superinten- 
nee for "chief" daick sagaaci4 the section: iy 


ANNOTATIONS 


Legislative intent. — The legislature obviously in- 
tended that a school board may purchase insurance poli- 
cies not to exceed five years and, if prepayment of the 
entire premium in the initial policy year is necessary in 
order to obtain the insurance, then the school board may 
legally do so. 1975 Op, Att'y Gen. No. 75-03. 


22-8-6.1. Charter school operating budgets; maximum MEM. 


A. Each state-chartered charter school shall submit to the charter schools division of the de- 
partment a school-based operating budget. The operating budget shall be submitted to the division 
for approval or amendment pursuant to the Public School Finance Act and the Charter Schools Act 
[Chapter 22, Article 88 NMSA 1978]. Thereafter, the operating budget shall be submitted to the 
commission for review. 

'B. Each locally chartered haley school shall submit to the local school HéeRa a school-based 
operating budget for approval or amendment. The approval or amendment authority of the local 
school board relative to the charter school operating budget is limited to ensuring that sound fis- 
cal practices are followed in the development of the operating budget and that the charter school 
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operating budget is within the allotted resources. The local school board shall have no veto author- 
ity over individual ‘line items within the charter school's proposed financial budget or over any 
item in the educational plan, but shall approve or disapprove the operating budget in its entirety. 
Upon final approval of the charter school operating budget by the local school board, the individual 
charter school operating budget shall be included separately in the budget submission to the de- 
partment required pursuant to the Public School Finance Act and the Charter Schools Act. 

C. | For its first year of operation, a charter 'school's operating budget shall be based on the pro- 
jected number of program units generated by the school and its students using the at-risk index 
and the staffing cost multiplier of the school district in which the charter school is located, and the 
charter school's operating budget shall be adjusted using the qualified MEM on the first reporting 
date of the current school year. For its second and subsequent fiscal years of operation, a charter 
school's operating budget shall be based on the number of program units generated by the charter 
school and its students using the average of the MEM on the second and third reporting dates of 
the prior year, the at-risk index of the school district in which the charter school is located. acid the 
charter school's staffing cost multiplier. 


History: Laws 1998, ch. 227, § 8; 1999, ch, 281, § 22; deleted "the" and added "its", and after "first year of op- 
2006, ch. 94, § 3; 2009, ch.-213, § 1; 2010, ch. 116, § 2; eration", deleted "after a locally chartered charter school 
2015, ch. 108, § 4; 2018, ch. 55, § 2; 2019, ch. 206, § 9; converts to a state-chartered charter school or a state- 
2019, ch. 207,'§ 9. chartered charter school converts to a locally chartered 

The 2019 amendment, effective June 14, 2019, clari- charter school, the charter school's budget shall be based 
fied certain terms within the section; added "operating" on the number of program units generated using the aver- 
preceding "budget" throughout the section; in Subsec- age of the MEM on the second and third reporting dates of 
tion B, after "financial budget", added "or over any item the prior year and the instructional staff training and ex- 
in the educational plan", and after "approval of the’, de- perience index and the at-risk index of the school district 
leted "local" and added "charter school operating"; and in in which it is geographically located. For second and sub- 
Subsection C, added "charter" preceding each: occurrence sequent fiscal years of operation, the charter school shall 
of "school". follow the provisions of Subsection A or B of this section, 

Laws 2019, ch: 206; § 9 and Laws 2019, ch: 207, § 9, both as applicable" and added the remainder of the subsection. 
effective June 14, 2019, enacted identical amendments to The 2015 amendment, effective July 1, 2015, required 
this section. The section is set out as amended by Laws each charter school to submit its school-based budget to 
2019, ch. 207, § 9. See 12-1-8 NMSA 1978. the public education commission for review following its 

Applicability. — Laws 2019, ch. 206, § 29 provided submission to the charter schools division’ of the public 
that the provisions of Sections 2 through 19 of this act ap- education’ department; in Subsection A, added the last 
ply to the program cost calculation in fiscal year 2020 and sentence; and deleted Subsection D relating to a charter 
subsequent fiscal years. school's instructional staff training and experience index. 

The 2018 amendment, effective July 1, 2018, revised The 2010 amendment, effective May 19, 2010, in Sub- 
the formula for calculating charter school budgets; i in Sub- section A, in the third sentence, after "using the average 
section A, after the first sentence, deleted "For the first of the", deleted "eightieth and one hundred twentieth day" 
year of operation, the budget of every state-chartered and after "MEM", added "on the second and third report- 
charter school shall be based on the projected number of ing dates"; in Subsection B, in the third sentence, after 
program units generated by that charter school and its "using the average of the", deleted "eightieth and one 
students, using the at-risk index and the instructional hundred twentieth day" and after "MEM", added "on the 
staff training and experience index of the school district second and third reporting dates"; and in Subsection C, 
in which it is geographically located. For second and sub- in the first sentence, after "using the average of the", de- 
sequent fiscal years of operation, the budgets of state- leted "eightieth and one hundred twentieth day" and after 
chartered charter schools shall be based on the number "MEM", added "on the second: and third reporting dates". 
of program units generated using the average of the Temporary provisions. — Laws 2010, ch. 116, § 9 
MEM on the second and third reporting dates of the prior provided that references in the Public School Code per- 
year and its own instructional staff training and experi- taining to the fortieth-day or forty-day report of public 
ence index and the at-risk index of the school district in school membership or enrollment shall be deemed to be 
which the state-chartered charter school is geographically references to the first reporting date, which is the sec- 
located."; in Subsection B,-after."a school-based, budget", . ond Wednesday in October; references pertaining to the 
deleted "For the first year of operation, the budget of every eightieth-day or eighty-day report of public school mem- 
locally chartered charter school shall be based on the pro- bership or enrollment shall be deemed to be references to 
jected number of program units generated by the charter * the second reporting date, which is the second Wednes- 
school and its students, using the at-risk index.and the day in December; and references pertaining to the one- 
instructional staff training and experience index of the. hundred twentieth-day or one-hundred twenty-day_re- 
school district in which it is geographically located. For port of public school membership or enrollment shall be 
second and subsequent fiscal years of operation, the bud- deemed to be references to the third reporting date, which 
gets of locally chartered charter schools shall be based on is the second Wednesday in February. 
the number of program units generated using the. aver- As the public schools transition from former reporting 
age of the MEM on the second and third reporting dates dates to new reporting dates, the public education depart- 
of the prior year and its own instructional staff training ~ ment may use any combination of former and new report- 
and experience index and the at-risk index of the school «ing dates as necessary to develop membership and cost 
district in which the locally chartered charter school is projections and budgets for the 2010-2011 school year. 
geographically located. The budget shall be submitted to The 2009 amendment, effective June 19, 2009, in 
the local school board"; and in Subsection C, after "For", Subsection A, in the second sentence, after "For", deleted 
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"fiscal year 2008, and for" and after "first year of opera- | 


tion", deleted "in.any fiscal year thereafter"; in Subsection 
B, in the second sentence, after "For", deleted "fiscal year 
2008, and for" and after "first year of operation", deleted 
"in any fiscal year, thereafter" and after "program units 


generated", deleted "using the average of the eighteenth , 


and one hundred twentieth day MEM of the prior year" 
and added "by the charter school and its students"; in 
the second sentence, after "shall be based on the" added 
“number of program units generated using the average of 
the eighteenth and one hundred twentieth day MEM, of 
the" and after "prior year deleted "program units gener- 
ated by that locally chartered charter school and its stu- 
dents"; and added Subsections C and D. 


22-8-7. Manner of budget submission. 


The 2006 amendment, effective July 1, 2007, in Sub- 
section A, changed "charter school" to "state-chartered 
charter school"; changed "local school board" to "charter 
schools division of the department"; required budgets for 
every state-chartered charter school for fiscal year 2008 
and the first year of operation in any fiscal year thereaf- 
ter; provided for budgets for second and subsequent fiscal 
years and in Subsection B required locally chartered char- 
ter schools to submit budgets to local school boards and 
provided criteria for budgets for locally chartered charter 
school for fiscal year 2008 and for subsequent fiscal years. 

The 1999 amendment, effective June 18, 1999, re- 
wrote the section to the extent that a detailed comparison 
is impracticable. 


All budgets submitted by a school district, locally chartered charter school or state-chartered 
charter achnA shall be in a manner specified ty the dePatmen 


History: 1953 Comp., § 77-6-7, » Siiacted by Laws 
1967, ch. 16, § 61; 1969, ch. 180, § 5; 1999, ch. 291, § 3; 
2006, ch. 94, § 4; 2015, ch. 108, § 5. 

The 2015 amendment, effective July 1, 2015, pro- 
vided that charter schools must submit budgets in a man- 
ner specified by the public education department; in the 
catchline, after’ the section number, deleted "Budgets; 


form" and added "Manner of budget submission"; and at’ 


the beginning of the section, after "submitted", deleted 


"to the apsaveieols after "school district,", added "locally 
chartered charter school", and after "shall be in a”, deleted 
"form" and added "manner" 

The 2006 amendment, effective July 1, 2007, added 
state-chartered charter schools. 

The 1999 amendment, effective April 8, 1999, substi- 
tuted "department" for "division" and for "manual of ac- 
counting and budgeting of the division". e 


L 


22-8-7.1. Certain school district budgets. 


A. The local school board of a school district with a total MEM of greater than thirty thousand 
shall develop a school-based budgeting plan for all schools in the district for presentation to the 
legislative education, study committee. by October 15, 1993. The plan shall describe the means by 
which teachers, parents and administrators will participate in the ee end of school- based 
budgets. . 

B. In those school districts with a total MEM of greater than thirty thousand each individual 
school may voluntarily submit to the local school board’a school-based budget based upon the pro- 
jected total MEM at that school and the projected number of program units generated by students 
at that school. If an individual school submits such a budget, the local school board may include it 
in the budget submission to the department required pursuant to the Public School Finance Act. 


Cross references. — For the public education depart- 


History: Laws 1993, ch. 224, § 1. 
ment, see 9-24-4 NMSA 1978. 


22-8-8. Budgets; minimum student membership. 


Without prior approval of the state superintendent [secretary], no local school board shall main- 
tain or provide a budget allowance for a public school having an average daily membership of less 
than argh, 


Vegis 


“The 1988 amendment, effective May 18, 1988, substi- 
tuted "state superintendent" for "chief". 


History: 1953’: Comp., § 77-6-8, enacted by Laws 
1967, ch. 16, § 62; 1988, ch. 64, § 18. 

Cross references. — For transfer of powers and duties 
of the former state superintendent, see 9-24-15 NMSA 1978. 


22-8-9, Budgets; minimum requirements. 


A. An operating budget, for.a school district shall not be approved by the department if the 
educational plan does not provide for: 
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(1) a-school year and ‘school day as provided in Section 22-2-8.1 NMSA 1978; and 
(2) a pupil-teacher ratio or class or teaching load as provided in Section APOE NMSA 
1978. 
B. The department shall, by rule, establish the requirements for an sGestealiientel day, the 
standards for an instructional hour and the standards for a full-time teacher and for the equiva- 
lent thereof. 


History: 1953 Comp., § 77-6-9, enacted by Laws of Subsection A; substituted "22-10A-20" for "99-2:8.2" 


1967, ch. 16, § 63; 1969, ch. 180, § 6; 1979, ch. 32, § 1; following "Section" near the end of Subsection A(3); in 
1982, ch. 40, § 1; 1986, ch. 33, § 14; 1988, ch. 64, § 19; Subsection B substituted "rule" for "regulation" following 
1993, ch. 223, § 1; 1993, ch. 226, § 19; 1994, ch. 68, § 1; "shall, by" near the beginning, substituted "an instruc- 
1996, ch. 62, § 1; 1997, ch. 186, § 1; 2001, ch. 285, § 1; tional" for "a teaching" following "requirements for" near 
2008, ch. 153, § 29; 2009, ch. 276, § 2; 2019, ch. 206, the middle and substituted "teacher" for "certified school 
§ 10; 2019, ch. 207, § 10. instructor" following "a full-time" near the end; and de- 

Cross references, — For the public education depart- leted Subsection C. 
ment, see 9-24-4 NMSA 1978. The 2001 ese, rare effective whee 15, 2001, in- 

The 2019 amendment, effective June 14, 2019, pro- serted "of education" following "department" in Subsec- 
vided that certain information must be included in the tion A; substituted "school instructor" for "classroom in- 
school district's educational plan prior to approval of the structor" in Subsection B; and deleted Subsection D, which 
school district's operating budget; in Subsection A, deleted read "The provisions of Subsection C and Paragraph (2) of 
"A" and added "An operating", and after "department", de- Subsection A of this section shall apply to school districts 
leted "that" and added "if the educational plan". with a MEM of one thousand or fewer,” 

Laws 2019, ch. 206, § 10 and Laws 2019, ch. 207, § 10, The 1997 amendment, effective June 20, 1997, de- 
both effective June 14, 2019, enacted identical amend- leted former Subsection A(4), which read: "effective July 1, 
ments to this section. The section is set out as amended by 1997, a full-time, department-certified nurse for each 
Laws 2019, ch. 207, §. 10. See 12-1-8 NMSA 1978. fifty-five teachers employed by a school district or the 

Applicability. — Laws 2019, ch. 206, § 29 provided equivalent part-time, department-certified nurse for less 
that the provisions of Sections 2 through 19 of thisact ap- __— than fifty-five teachers" and in Subsection D, deleted "be 
ply to the program cost calculation in fiscal year 2020 and construed to" following "shall" and deleted "only" follow- 
subsequent fiscal years. ing "apply". 

The 2009 amendment, effective June 19, 2009, in The 1996 amendment, effective May 15, 1996, added 
Paragraph (1) of Subsection A, after "a school year", de- Paragraph A(4) and made a stylistic change in Subsec- 
leted "consisting of at least one hundred eighty full in- tion D. 
structional days or the equivalent thereof; exclusive of The 1993 amendment, effective July 1, 1993, elewed 
any release time for in-service training"; and deleted "(2) "effective with the 1987-88 school year" following "in- 
a variable school. year consisting of a minimum number service training" in Paragraph (1) of Subsection A and 
of instructional hours established by the state board" and substituted "a MEM" for "an ADM" in Subsection D. 
added the reminder of the sentence. The 1988 amendment, effective May 18, 1988, substi- 

Applicability. — Laws 2009, ch. 276, § 3 provided that tuted "department" for "division" near the beginning of 
the provisions of Laws 2009, ch. 276, §§ 1 and 2 apply to Subsection A and "an ADM of 1,000 or fewer" for "an ADM 
the 2010-2011 and subsequent school years. of 500 or fewer" in Subsection D, 


The 2003 amendment, effective April 4, 2003, deleted 
"of: education" following "department" near. the middle 


22-8-10. Budgets; fixing the operating budget. 


A. Prior to June 20 of each year, each local school board and each governing board of a char- 
ter school shall, at a public hearing of which notice has been published by the local school board 
or governing board of a charter school, fix the operating budget for the school district or charter 
school for the ensuing fiscal year. At the discretion of the secretary or the local school board or gov- 
erning body of a charter school, the department may participate in the public hearing. 

B. Prior to the public hearing held to fix the operating budget for the school district or charter 
school, the local school board or governing body. of a charter school shall give notice to parents 
explaining the budget process and inviting parental involvement and input in that process prior 
to the date for the public hearing. The educational plan submitted by the local school board or 
the governing body of a charter school to the department,shall include.information on parental 
involvement and input. 


History: 1953 Comp., § 77-6-11, enacted by Laws references to the former state board of education or state 
1967, ch. 16, § 65; 1988, ch. 64, § 20; 1989, ch. 225, § 1; department of education shall be deemed references to the 
1993, ch. 41, § 1; 1999, ch. 291, § 4; 2019, ch. 206, § 11;. public education department, See 9-24-15 NMSA.1978. 


2019, ch. 207, § 11. The 2019 amendment, effective June 14, 2019, pro- 

Laws 2004, ch. 25, § 27, provided that all references to vided that the educational plan submitted to the public 

the superintendent of public instruction shall be deemed education department by the local school board or the gov- 

references to the secretary of public education and all erning body of a charter school shall include information 
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on parental involvement and input, and made certain Applicability. — Laws 2019, ch. 206, § 29 provided 
technical amendments; in Subsection A, after "each lo- that the provisions of Sections 2 through 19 of this act ap- 
cal school board", added "and ;each governing board of a ply to the program cost calculation in fiscal year 2020 and 
charter school", after "by the local school board", added "or subsequent fiscal years. 
governing board of a charter school", after "school district", The 1999 amendment, effective April 8, 1999, substi- 
added “or charter school", and after "or the local school tuted "operating budget" for "estimated budget" through- 
board", added "or governing body of a charter school"; and out the section. 
in Subsection B, after "school district", added "or charter The 1993 amendment, effective March 17, 1993, des- 
school", after "local school board", added “or governing body ignated the formerly undesignated provisions as Subsec- 
of a charter school", and after "public hearing.", added "The tion A and added Subsection B. 
educational plan submitted by the local school board or the The 1989 amendment, effective June 16, 1989, de- 
governing body of a charter school to the department shall leted "and the department" preceding "shall" in the first 
include information on parental involvement and input.". sentence, and added the second sentence. 

Laws 2019, ch. 206, § 11 and Laws 2019, ch. 207, § 11, The 1988 amendment, effective May 18, 1988; substi- 
both effective June 14, 2019, enacted identical amend- tuted "department" for "chief". 


ments to this section. The section is set out as amended by 
Laws 2019, ch. 207, § 11. See 12-1-8 NMSA 1978. 


22-8-11. Budgets; approval of operating budget. 


A. The department shall: 

(1) onor before July 1 of each year, approve and certify to each local school board and gov- 
erning body of a charter school an operating budget for use by the school district or charter school; 

(2) ensure that each program in a school district or charter school's operating budget 
meets the requirements of law and the department's rules and procedures and that no school dis- 
trict or charter school generates program units for a program not meeting the requirements of law 
and the department's rules or procedures; | 

(3) make corrections, revisions and amendments to the operating budgets fixed by the 
local school boards or governing bodies of charter schools and the secretary to conform the operat- 
ing budgets to the requirements of law and to the department's rules and procedures; and 

(4) ensure that a local school board or governing body of a charter school is prioritizing 
resources toward proven programs and methods that are linked to improved student achievement. 

B. No school district or charter school or officer or employee of a school district or charter 
school shall make any expenditure or incur any obligation for the expenditure of public funds un- 
less that expenditure or obligation is made in accordance with an operating budget approved by 
the department. This prohibition does not prohibit the transfer of funds pursuant to the depart- 
ment's rules and procedures, 

C. The department shall not approve and certify an operating budget of any school district 
or charter school that fails to demonstrate that parental involvement i in the budget process was 
solicited. 

D. The department shall not approve and certify an operating budget of any school district or 
charter school that the secretary determines has failed to provide sufficient data and information 
to determine if the school district or charter school is meeting the requirements of law or the de- 
partment's rules and procedures. 


History: 1953 Comp., § 77-6-12, enacted by Laws grade of C or better for two consecutive years"; and added 
1967, ch: 16, § 66; 1978, ch. 128, § 4; 1988, ch. 64, § 21; new Subsection D. 
1993, ch. 41, § 2; 1999, ch. 291, § 5; 2006, ch. 94, § 5; Laws 2019, ch. 206, § 12 and Laws 2019, ch. 207, § 12, 
2011, ch. 10, § 5; 2015, ch. 108, § 6; 2019, ch. 206, § 12; both effective June 14, 2019, enacted identical amend- 
2019, ch. 207, § 12. ments to this section. The section is set out as amended by 
Cross references. — For transfer of powers and Laws-2019, ch. 207, § 12. See 12-1-8 NMSA 1978. 
duties of former state superintendent, see 9- 24- 15 Applicability. — Laws 2019, ch. 206, § 29 provided 
NMSA 1978. that the provisions of Sections 2 through 19 of this act ap- 
The 2019 amendment, effective June 14, 2019, pro- ply to the program cost calculation in fiscal year 2020 and 
vided additional duties for the public education depart- subsequent fiscal years. 
ment related to the approval of school district's or char- The 2015 amendment, effective July 1, 2015, required 
ter school's operating budget; in Subsection A, added new the public education department to ensure that each gov- 
Paragraph A(2) and redesignated former Paragraphs A(2) erning body of a charter school with a D or F rating is pri- 
and A(3) as Paragraphs A(3) and A(4), respectively, and oritizing resources toward proven programs and methods 
in Paragraph A(4), after "school board or", deleted "for linked to improved student achievement until the school 
a charter school the", after "prioritizing resources", de- earns a grade of C or better for two consecutive years, and 
leted "of a public school rated D or F", and after "student removed "state-chartered" from each reference to "charter 
achievement", deleted "until the public school earns a school"; in Paragraph (1) of Subsection A, after "governing 
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body of a", deleted "state-chartered", and after "school in the section heading; substituted "an operating budget" 
district or"; deleted "state-chartered"; in Paragraph (2) of for "atemporary operating budget" in Subsections A(1) 
Subsection A, after "governing bodies of", deleted "state- and C; deleted "pending approval by the department of 
chartered"; in Paragraph (3) of Subsection A, after "school a final budget" at the end of Subsection A(1); in Subsec- 
board or," added "for a charter school, the", and after "gov- tion A(2) substituted "operating budgets" for "estimated 
erning body of", deleted "a" and added "the"; in Subsection budgets" and "to the department's rules and procedures" 
B, after "No school district or", deleted "state-chartered", for "to the manual of:accounting and budgeting; and"; de- 
and after “employee ofa school district or", deleted "state- leted Subsection A(3) which required that final budgets be 
chartered"; in Subsection‘ C, after "any school district or", approved and certified to local school boards and boards 
deleted "state-chartered". 4 of county commissioners before the first Monday of Sep- 
The 2011 amendment, effective June. 17, 2011, re- tember of each year; and in Subsection B, deleted "con- 
quired the department to ensure that public schools that tractual" before "obligation is made" in the first sentence 
are rated D or F prioritize resources to improve student and substituted "pursuant to the department's rules and 
achievement. procedures" for "between line items within series of a bud- 
The 2006 amendment, effective ty 1, 2007, Para- get" in the second sentence. 
graphs (1) and (2) of Subsection A, added the governing The 1998 amendment, effective March 17, 1993, 
body of a state-chartered charter school; in Paragraphs added Subsection C. 
(1) and (2) of Subsection A and in Subsection B, changed The 1988 amendment, effective May 18, 1988, sub- 
"school board" to "school district"; and in Paragraphs (1) stituted "department" for "division" ang "state superin- 
and (2) of Subsection A and in Subsections B and C, added tendent" for "director" throughout the section and made 
state-chartered charter school. ; minor stylistic changes. ~ 


The 1999 amendment, effective April 8, 1999, substi- 
tuted "approval of operating budget" for "temporary; final" 


22-8-12, Operating budgets; amendments. 


Operating budgets shall not be altered or amended after approval and certification by the 
department, except for the following purposes and according to the following procedure; : 

A. upon written request of a local school board or governing body of a state-chartered charter 
school, the secretary may authorize transfer within the budget, or provide for items not included, 
when the total amount of the budget will not be increased thereby; 

B,. upon written request of a local school board or governing body of a state-chartered charter 
school, the secretary, in conformance with the rules of the department, may authorize an increase 
in any budget if the increase is necessary because of the receipt of revenue that was not antici- 
pated at the time the budget was fixed and if the increase is directly related to a special project or 
program for which the additional revenue was received. The secretary shall make a written report 
to the legislative finance committee of any such budget increase; 

C. upon written request of a local school board or governing body of a state- chartered charter 
school, the secretary may authorize an increase in a budget of not more than one thousand dollars 
($1,000); or 

D. upon written request of a local school board or governing body of a state-chartered charter 
school, the secretary, after notice and a public hearing, may authorize an increase in a school 
budget in an amount exceeding one thousand dollars ($1,000). The notice of the hearing shall des- 
ignate the school district that proposes to alter or amend its budget, together with the time, place. 
and date of the hearing. The notice of the hearing shall be published at least.once a week for two 
consecutive weeks in a newspaper of general circulation in the county in which the school district 
is situated, The last publication of the notice shall be at least three days prior to the date set for 
the hearing. The charter schools division shall establish how a state-chartered charter school. no- 
tifies the parents of its students of proposed increases in a charter school budget. 


History 1958 Comp., § 77-6-18, enacted by Laws The 1999 amendment, effective April 8, 1999, sub- 
1967, ch. 16, § 67; 1969, ch. 180, § 10; 1977, ch. 247, stituted the present section heading for "Final budgets; 
§ 203; 1988, ch. 64, § 22; 1999, chi 291, § 6; 2006, ch. alterations or amendments", substituted "Operating 
94, § 6. budgets" for "Final budgets" at the beginning of the first 

Cross references. — For transfer of powers and du- paragraph, and, substituted "rules of the department" for 
ties of former state superintendent, see 9-24-15 NMSA . "regulations of the department" in Subsection B. 

1978. The..1988 amendment, effective May 18, 1988, aube 

The 2006 amendment, effective July 1, 2007, added stituted "department" for "division" in the introductory: 
governing body of.a state-chartered charter school i in Sub- paragraph; substituted "state superintendent" for "chief" 
sections A through D and, provided in Subsection D that throughout the section; and deleted "of finance and ad- 
the charter schools division shall establish how.a state- ministration and with the approval of its secretary" fol- 
chartered charter school notifies parents of its stunenta of lowing ‘regulations of the department" in the first sen- 
proposed increases in a budget. tence in Subsection B, é 
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22-8-12.1. Membership projections and budget requests. 


A. Each local school board or governing body of a state-chartered charter school shall submit 
annually, on or before October 15, to the department: 
(1) an estimate for the succeeding fiscal year of: 
. (a) the membership of qualified students to be enrolled i in the basic program; 
(b) the full-time-equivalent TREE NASIR of students to be enrolled in approved early 


childhood education programs; and 


. (c) . the membership of students to ee enrolled in approved special education programs; 
(2) all other information necessary to calculate program costs; and 
(3) any other information related to the financial needs. of the school district or state- 
chartered charter school as may be requested by the department. 
B. .All.information requested pursuant to Subsection A of this section shall be submitted on 
forms prescribed and furnished by the department and shall comply with the department s rules 


and procedures. . 
C. The department shall: 


(1) review the financial needs of each ‘achoo! district or state- aiedeeg charter school for 


the succeeding fiscal year; and 


(2) submit annually, on or before November 30, to the secretary of finance and administra- 


tion the recommendations of the department for: 


(a) amendments to the public school finance formula; 
(b) . appropriations for,the succeeding fiscal year to the public school fund for inclusion 


in the executive budget document; and 


(c) appropriations for the succeeding fiscal year for ail transportation and instruc- 


tional materials. 


History: 1953 Comp., § 77-6-13.1, enacted by Laws 
1978, ch. 128, § 5; 1980, ch. 151, § 48; 1988, ch. 64, § 28; 
1993, ch. 226, § 20; 1999, ch. 291, § 7; 2006, ch. 94, § 7. 

_ Cross references. — For transfer of powers and duties 
of former state board, see 9-24-15 NMSA 1978. 

The 2006 amendment, effective July 1, 2007, added 
governing body of a state-chartered charter school in 
Subsection A and added state-chartered charter school in 
Paragraph (3) of Subsection A and Paragraph (1) of Sub- 
section C, 

The 1999 amendment, effective April 8, 1999, added 
"Membership projections and" to the beginning of the 
section heading, and substituted "department's rules 
and procedures" for "manual of accounting and budget- 
ing published by the department" at the end of Subsec- 
tion B.~ 


The 1998 amendment, effective July 1, 1993; deleted’ 


"average daily" preceding "membership" in subpara- 
graphs (a) to (c) of Paragraph (1) of Subsection A; deleted 
former Subsection B, pertaining to the budget request of 


22-8-12.2. Repealed. 


Repeals. — Laws 1999, ch. 291, § 8 repealed 22-8-12,2 
NMSA 1978, as enacted by Laws 1978, ch, 149, § 1) relat- 
ing to budgets, earnings from investments and operational 


the state board for pupil transportation and textbooks; re- 


designated former Subsections C and D as Subsections B 
and C; added Subparagraph (c) of Paragraph (2) of Sub- 
section C; and made a minor stylistic change. 

The 1988 amendment, effective May 18; 1988, substi- 
tuted "department" for "division" throughout the section; 
substituted "department" for "director of the public school 
finance division" in Subsection D; and in Subsection D(2), 
substituted "November 30" for "November: 15" and "state 
board" for "public school finance division". 


ANNOTATIONS 


Effect of actual costs exceeding program costs. 
— A charter school has no right’ to additional funding 
if capital expenditures or.any other expenditure be- 
comes so great that its actual costs far exceed its "pro- 
gram costs". Taos Mun. Schs. Charter Sch. v. Davis, 
2004-NMCA-129, 186 N.M. 543, 102 P.3d 102, cert. denied, 
2004-NMCERT-010, 136 N.M. 542, 101 P.8d 808. 


funds for local school boards, effective April 8, 1999. For 
provisions of former section, see the 1998 NMSA 1978 on 
NMOneSource.com. 


22-8-12.3. Local school board finance subcommittee; audit committee; 


membership; duties. 


A. As’used in this section, "local school. board" includes the governing authority of a charter 


school. 


B. Each local school board shall appoint at least two members of the board as a finance sub- 
committee to assist the board in carrying out its budget and finance duties. 
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C. The finance subcommittee shall: |. ’ 

(1) make recommendations to the local school board in the shileyetiie areas: 

(a) financial planning, including reviews of the school district's revenue and expendi- 
ture projections; 

(b) review of financial statements and periodic monitoring of revenues and expenses; 
(c) annual budget preparation ‘one oversight; and 
(d) procurement; and | 

(2) serve as an external a ae ee ermine on budget and other financial matters. 

D. Except as otherwise provided in this section, each local school board shall appoint an audit 
committee that consists of two board members, one volunteer member who is a parent of a student 
attending that school district and one volunteer member who has experience in’ accounting or 
financial matters. The superintendent and the school district business manager shall serve as ex- 
officio members of the committee. A local school board with more than five members may appoint 
more than two board members to its audit committee. The audit committee shall: . 

(1) evaluate the request for proposal for annual financial audit: services; 

(2) recommend the selection of the financial auditor; 

(3) attend the entrance and exit conferences for annual and special audits; 

(4) meet with external financial auditors at least monthly after audit field work begins 
until the conclusion of the audit; 

(5) be accessible to the external financial auditors as requested to facilitate communica- 
tion with the board and the superintendent; 

(6) track and report progress on the status of the fist recent audit findings and advise ge 
local school board on policy changes needed to address audit findings; 

(7) provide other advice and assistance as requested by the local school board; and 

(8) be subject to the same requirements regarding the confidentiality of audit informa- 
tion as those imposed upon the local school board by the Audit Act a9 6-1 through 12-6-14 NMSA 
1978] and rules of the state auditor. 


History: Laws 2010, ch. 115, § 1. IV, § 23, was effective May 19, 2010, 90 days after the ad- 
Effective dates. — Laws 2010, ch: 115 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art, 


22-8-18. Reports. 


A. Each public school shall keep accurate records concerning membership in the public school. 
B. The dates for which MEM is reported are as follows: 

(1) the first reporting date, the second Wednesday in October; . 

(2) the second reporting date, December 1 or the first working day in December; and 

(3). the third reporting date, the second Wednesday in February. 

C. The superintendent of each school district or head’administrator of a aineesehuevendd char- 

ter school shall maintain the following reports for each reporting period: 
(1) the basic program MEM by grade in each public school; 
(2) the early childhood education MEM; 
(3). the special education MEM in each public school in class C and:class D programs as 
defined in Section 22-8-21 NMSA 1978; 
(4): the number of class A and class B programs as defined ; in Section 22-8-21 NMSA 1978; and 
(5) the full-time-equivalent MEM for bilingual multicultural education programs. 

D. The superintendent of each school district and the head administrator of each state- 
chartered charter school shall furnish all reports required by law or the department to the depart- 
ment within ten working days of the close of each reporting period. Failure of the department to 
approve timely submissions shall not cause a school district or charter school to be found noncom- 
pliant with the requirements of this section. For purposes of this section, "working day" means 
every calendar day excluding Saturdays, Sundays and legal holidays. 

K. All information required pursuant to this section shall be on forms prescribed and fur- 
nished by the department. A copy of any report made pursuant to this section shall be kept as 
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a permanent record of the school district or charter school and shall be subject to inspection and 
audit at any reasonable time. 

F. The department may withhold up to one hundred percent of allotments of funds to any. 
school district or state-chartered charter school where the superintendent or head administrator 
has failed to comply with the requirements of this section. Withholding may continue until the 
superintendent or head administrator complies with and aap to continue complying with re- 
quirements of this section. 

G. . The provisions of this section may be modified ‘or stumpeitilih by the department for any school 
district or school or state-chartered charter school operating under the Variable School:Calendar Act 
[22-22-1 through 22-22-26 NMSA 1978]. The department shall require MEM reports consistent with 
the calendar of operations of such school district or school or state-chartered charter school and shall 


calculate an pe ae MEM for use in projecting school district or charter school revenue. 


History: Laws 1967, ch. 16, § 68; 1953 Comp., § 77- 
6-14; Laws 1969, ch, 180, § 11; 1971, ch. 263, § 4; 1972, 
ch. 16, § 7; reenacted by Laws 1974, ch. 8, § 3; 1975, 


ch. 90, § 1; 1976 (S.S.), ch. 32, § 1; 1978, ch. 128, § 6; 


1988, ch. 64, § 24; 1990, ch. 94, § 2; 2006, ch. 94, § 8; 
2010, ch. 116, § 3; 2011, ch, 70, § 1. 

Cross references. — For transfer of powers and duties 
of former state superintendent and former state board, see 
9-24-15 NMSA 1978. 

The 2011 amendment, effective June 17, 2011, desig- 
nated December 1 or the first working day in December 
as the second reporting date and defined "working day". 

The 2010 amendment, effective May 19, 2010, in Sub- 


section A, after "Each public school", deleted "in a school, 


district and each state-chartered charter school"; added 
Subsection B; in Subsection C, in the introductory sen- 
tence, after "reports for each", deleted "twenty-day"; in 
Subsection D, after "school shall furnish", added “all re- 
ports required by law or the department"; after "to the 
department", deleted "reports of the information required 


in Paragraph (1) through (5) of Subsection A of this sec- © 


tion for the first forty days of the school, year. The. forty- 
day report and all other reports required by law or by the 
department shall be furnished within five", and added 
"within ten"; after "days of the close of", deleted "the" and 
added. "each"; and added the last sentence; in Subsection 
F, in the first sentence, after "The department", deleted 
"shall" and added "may"; after "may withhold", added "up 
to one hundred percent of"; and after "has failed to com- 
ply", added the remainder of the sentence; and at the be- 
ginning of the second sentence, added "Withholding may 
continue" and in Subsection G, in the second sentence, 
after "projecting school district" added "or charter school", 

Temporary provisions. — Laws 2010, ch. 116, § 9 
provided that references in the Public School Code per- 
taining to the fortieth-day or forty-day report of pub- 
lie school membership or enrollment shall be deemed 
to be references to the first reporting date, which is the 
second Wednesday in October; references pertaining to 
the eightieth-day or eighty-day report of public school 
membership or enrollment shall be deemed to be refer- 
ences to the second reporting date, which is the second 


Kou i] 


Wedneday: in December; ‘nd references Phitaiticy to the 
one-hundred twentieth-day. or one-hundred twenty-day 


report of public school membership or enrollment shall be 
deemed to be references to the third reporting date, which 
is the second Wednesday in February. 

As the public schools transition from former reporting 
dates to new reporting dates, the public education depart- 
ment may use any combination of former and new report- 
ing dates as necessary to develop membership and cost 
projections and budgets for the 2010-2011 school year. 

The 2006 amendment, effective July 1, 2007, added 
state-chartered charter school and the head administra- 
tor of a state-chartered charter school in Subsection A; 
added the head administrator of a state-chartered char- 
ter school in Subsection B;.added state-chartered charter 
school and the head administrator in Subsection D; and 
added state-chartered charter school in Subsection E. 

The 1990 amendment, effective May. 16, 1990, substi- 
tuted "MEM". for "ADM" throughout the section and, in 
Subsection B, deleted "the first eighty days of the school 
year and for the entire school year" at the end of the first 
sentence, substituted "The forty-day report and. all-other 
reports required by law or by the state board" for "The 
reports for the first forty days and the first eighty days" at 
the beginning of the second ‘sentence and deleted a third 
sentence which read "The report for the entire school year 
shall be furnished not later than fifteen days following the 
end of each school year". 

The 1988 amendment, effective May 18, 1988, substi- 
tuted:'"department" for "division" in Subsections B, D, and 
E; substituted "22-8-21 NMSA 1978" for "77-6-18.4 NMSA 
1958" in Subsection A(3); added "as defined in Section 22- 
8-21 NMSA 1978" in Subsection A(4); deleted the last sen- 
tence'of Subsection B regarding forty-day and eighty- ony 
reports; and substituted ‘department for "director" 
Subsections D and E. 


ANNOTATIONS 
Bony Jur. 2d, A.L.R. and C..8, referericten, WA Valid- 


' ity of state or local government regulation requiring pri- 


vate school to report attendance and similar information 
to government - post-Yoder cases, 8 A.L.R.5th 875. 


22-8-13.1. School district and charter school audits; sanctions for not 
submitting timely audit reports. 
A. Each school district and charter school shall have an annual audit as required by the Audit 
Act [12-6-1 through 12-6-14 NMSA 1978] and rules of the state auditor that shall be completed 
and submitted to the state auditor by the date specified in rules of the state auditor. At. the comple- 


tion of the annual or any special audit, the school district or charter school shall.submit.a copy of 
the audit report to the department. 
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B. School districts and charter schools shall comply with due dates for annual audits specified 
by rule of the state auditor. Failure to submit a timely audit report shall subject a school district 
or charter school to progressive sanctions. A school district or charter school that does not submit 
an annual audit report: 

(1) -within ninety days from the due date, shall be required to submit monthly financial re- 
ports to the department until the department is satisfied that the school district or charter school 
is in compliance with all financial and audit requirements; | 

(2) after ninety days but within one hundred eighty days from the due date, may be with- 
held temporarily in an amount up to five percent of its current-year state equalization guarantee 
distribution; 

(3) after one hintised eighty days but within two hicadiba seventy days, may be withheld 
temporarily in an amount up to seven percent of its current-year state equalization guarantee dis- 
tribution and may be required to submit a corrective action plan to the secretary; and 

(4) after two hundred seventy days, may be withheld temporarily in an amount: up to 
seven percent of its current-year state equalization guarantee distribution and may be subject to 
the secretary's suspension of the local school board or governing body acting.as a board of finance. 


History: Laws 2009, ch. 273, § 2. A. Effective dates. — Laws 2009, ch. 273, § 8 made Laws 
2009, ch. 278, § 2 effective July 1, 2010. 


22-8-13.2. Financial reporting. 


A.. Each local superintendent or person in charge of the fiscal management of a charter school 
shall provide quarterly reports on the financial position of the school district or charter school, 
as applicable, to the local school board of the school district or the governing body of the charter 
school for use in reviewing the financial status of the school district or charter school. The depart- 
ment shall develop the forms to be used for the financial reporting required under this section: The 
forms shall provide for at least the following: . 

(1) areport on the budget status of the local school district or charter school, including the 
approved operating budget for revenues and expenses compared with year-to-date actual revenue 
and expenses; 

(2) astatement of any budget adjustment requests; 

(3) cash reports, including revenue, expenses, temporary loans and cash balances for 
operational, state and federal grants, capital outlay and debt service funds; 

(4) voucher reports, including a list of issued warrants or checks; 

(5) reports listing procurement, travel or gas card expenses; and 

(6) investment reports. 

B. School districts and charter schools shall post the reports required under Subsection A of 
this section on the school district's or charter school's web site. 

C. As used in this section: 

(1) "charter school" means a school organized as a charter school pursuant to the provi- 
sions of the Charter Schools Act [Chapter 22, Article 8B NMSA 1978]; and 

(2) "governing body" means the governing structure of a charter school as set forth in the 
school's charter. | 


History: Laws 2011, ch. 12, § 1. IV, § 23, was effective June 17, 2011, 90 days after the 
Effective dates. — Laws 2011, ch. 12 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant,to N.M. Const., art. 


22-8-13.3. Reporting system; reporting requirements. 


A. No later than December 31, 2021, the department, with input from stakeholders, including 
school districts, charter school leaders, business managers and staff from the legislative finance 
committee and legislative education study committee, shall establish, implement and maintain a 
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statewide financial reporting system that is based on a standard chart of accounts. The depart- 
ment shall annually update the reporting system. 

B. In.designing, implementing and maintaining the reporting system pursuant to Subsection 
A of this section, the department shall adhere to the following guidelines: 

(1) the reporting system shall be based on a standard chart of accounts that will enable 
comparisons between schools, between local education agencies and between regional education 
cooperatives; 

(2) the reporting system shall allow for the display of administrative costs of every school 
site and local education agency; 

(3). the reporting system shall make it possible to determiné how school sites and local 
education agencies budget funds to support at-risk students, offer bilingual and multicultural 
educational services to students and support special education students; 

(4) the reporting system shall make it possible to determine each local education agency's s 
and regional education cooperative's actual expenditures, which shall include actual salary expen- 
ditures and actual benefit expenditures reported by job category specified in the standard chart 
of accounts at the local education agency level, at the school site level and, if applicable, at the 
regional education cooperative level; 

: (5) the reporting system shall report the expenditures for each of the major categories 
specified in the chart of accounts for school sites and local education agencies; and 

(6) the reporting system shall make it possible to determine how school sites and local 
education agencies budget seventy-five percent of their federal impact aid and forest reserve rev- 
enue and seventy-five percent of their local revenue from the one-half mill school district prop- 
erty tax and revenue from the Oil and Gas Ad Valorem Production Tax Act [Chapter 7, Article 32 
NMSA 1978 ] and the Oil and Gas Production Equipment Ad Valorem Tax Act [Chapter 7, Article 
34 NMSA 1978]. 

C. The standard chart of accounts shall include the reporting of revenues received at all levels, 
including local, state and federal funds. 
_D. As used in this section: 
(1) "local education agency" means a school district or state-chartered charter school; and 
(2) “reporting system" means the statewide online financial reporting system: 


History: Laws 2020, ch. 71, § 1; 2021, ch. 52, § 4. from the public education reform fund to the public ed- 
The 2021 amendment, effective July 1, 2021, required ucation department for expenditure in fiscal years 2021 
that the statewide online financial reporting system make through 2023 to carry out the provisions of Laws 2020, ch. 
it possible to determine how school sites and local educa- 71, § 1 and to provide training and technical assistance. 
tion agencies budget certain revenue; and in Subsection B, Any unexpended or unencumbered balance remaining at 
added Paragraph B(6). the end of fiscal year 2023 shall revert to the public educa- 
Appropriations. — Laws 2020, ch. 71, § 2 provided tion reform fund. 


that three million dollars ($3,000,000) is appropriated 


22-8-14. Public school fund. 


A. The "public school fund" is created. 
B. The public school fund shall be distributed to school districts and state-chartered charter 
schools in the following parts: 
(1) _ state equalization guarantee distribution; 
(2) transportation distribution; and 
(3) supplemental distributions: 
(a) out-of-state tuition to school districts; 
(b) emergency; and 
(c) program enrichment. 
C.. The distributions of the public school fund shall be made by the department within limits 
established by law. The balance remaining in the public school fund at the end of each fiscal year 
shall revert to the general fund, unless otherwise provided by law. 
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History: 1958 Comp., § 77-6-15, enacted by Laws school districts" in Subparagraph (a) of Paragraph (3) of 
1967, ch, 16, § 69; 1969, ch. 180, § 12; 1971, ch. 263, § 5; Subsection B. 


1972, ch. 87, § 1; 1973, ch. 351, § 1; 1974, ch. 8, § 4; 1975, The 1988 amendment, effective May 18, 1988, sub- 

ch. 342, § 1; 1988, ch. 64, § 25; 2006, ch. 94, § 9. stituted "department" for "chief" in the first ‘sentence in 
Cross references. — For state equalization guarantee Subsection C, i 

distributions, see 22-8-25 NMSA 1978. (five : 
For transportation distributions, see 22-8- 26 to 22-8-29 . ANNOTATIONS : 

NMSA 1978, * Proper entity to receive funding. — Local school dis- 
For supplemental distributions, see 22-8-30 NMSA 1978. trict within which Los Lunas hospital and training school 
For transfer of unencumbered balances in current is located is appropriate entity to receive funding pursuant 

school fund to public school fund, see 22-8-32 NMSA 1978. to the Public School Finance Act for special education of 
For transfer of federal mineral leasing funds to public exceptional children, 1977 Op. Att'y Gen. No. 77-04. 

school fund, see 22-8-34 NMSA 1978. “ Am, Jur. 2d, ALR. and C.J.S. references. — 68 Am. 
-The 2006 amendment, effective July 1, 2007, changed . Jur, 9d Schools § 99 et’ seq. 

"this fund" to "the public school fund" and added state- 79 C.J.S. Schools and School Districts 8§ 410.to 413, 


chartered charter schools in Subsection’B and added "to 


22-8-15. Allocation limitation. 


A. The department shall determine the allocations to each school district and charter school 
from each of the distributions of the public school fund, subject to the limits established by law. 

B. The local school board in each school district with locally chartered charter schools shall 
allocate the appropriate distributions of the public school fund to individual locally chartered 
charter schools pursuant to each locally chartered charter school's school-based budget approved 
by the local school board and the department. The appropriate distribution of the public school 
fund shall flow to the locally chartered charter school within five days after the school district's 
receipt of the state equalization guarantee for that month, 


History: 1953 Comp., § 77-6-16, enacted by Laws district's administrative cost relevant to that charter 
1967, ch.'16, § 70; 1974, ch. 8, § 5; 1988, ch. 64, § 26; ©. school", and rewrote Subsection C, which read "The lo- 
1993, ch. 224, § 3; 1998, ch, 227, § 10; 1999, ch. 281, cal school board in each local school district with autho- 
§ 28; 2006, ch. 94, § 10. rized charter schools shall establish an individual charter 

Cross references, — For public school fund, see 22-8- school account to receive public school fund disbursement 
14 NMSA‘1978. for each charter school." 

The 2006 amendment, effective July 1, 2007, changed The 1993 amendment, effective June 18, 1993, desig- 
"charter schools" to "locally chartered charter schools". nated the formerly undesignated provision as Subsection 

The 1999 amendment, effective June 18, 1999, in Sub- A and added Subsections B and C, 
section B, deleted "local" preceding "school district" and The 1988 amendment, effective May 18, 1988, substi- 
deleted the last sentence, which read "The local school tuted "department" for "chief". — 


board may retain an amount not to exceed the school 


22-8-16. Payment to school districts. 


The department shall make payments of each distribution of the public school fund by warrant 
of the department of finance and administration drawn against the public school fund upon vouch- 
ers issued by the department. When payments are made to county treasurers for school districts 
within the county, the county treasurer shall hold and allocate these funds solely for the use and 
benefit of the specific school district and purpose for which the allocation was made. . 


History: 1953 Comp., § 77-6-17, enacted by Laws The 1988 amendment, effective May 18, 1988, substi- 
1967, ch. 16, § 71; 1974, ch. 8, § 6; 1988, ch. 64, § 27. tuted "department" for "chief" twice in the first sentence, 


= | 


22-8-17. Program cost determination; required information. 


A. The program cost for each school district and charter school shall be determined by the 
department in accordance with the provisions of the Public School Finance Act. 

B. The department is authorized to require from each school district and charter school the 
information necessary to make an accurate determination of the district's or charter school's 
program cost. 


888 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


22-8-18 PUBLIC SCHOOL FINANCE 22-8-18 


History: 1953 Comp., § 77-6-18, enacted by Laws ANNOTATIONS 

1969, ch. 180, § 13; reenacted by Laws 1974, ch. 8, § 7; 

1988, ch, 64, § 28; 2006, ch, 94, Sal. ‘ : Am, Jur. 2d, A.L.R. and C.J.S. references. — 
The 2006 amendment, effective July 1, 2007, added Determination of school attendance, enrollment, or pu- 

"charter school" in Subsections A and B. pil population for purpose of apportionment of funds, 80 
The 1988 amendment, effective May 18, 1988, A.L.R.2d 953. e: : ; 

substituted."department" for "chief" once in each sub- Property taxes: validity of basing public school financ- 


section. . ing system on local property taxes, 41 A.L.R.3d 1220, 


22-8-18. Program cost calculation; local responsibility. ) 


A. The total program units for the purpose of computing the program cost shall be calculated 
by multiplying the sum of the program units itemized as Paragraphs (1) and (2) in this subsection 
by the staffing cost multiplier and adding the program units itemized as Paragraphs (3) through 
(16) in this subsection. The itemized program units are as follows: 

(1) . early childhood education; 

(2) basic education; 

(3) special education, adjusted by subtracting the units derived from membership in class 
D special education programs in private, nonsectarian, nonprofit training centers; 

(4) bilingual multicultural education; 

(5) fine arts education; 

(6) » elementary physical education; 

(7) size adjustment; 

(8) at-risk; 

(9) enrollment growth or new district adjustment; 

(10) special education units derived from membership in class D special education pro- 
grams in private, nonsectarian, nonprofit training centers; 

(11) national board for professional teaching standards certification; 

(12) home school student; 

(13) home school student activities; 

(14) charter school student activities; 

(15) K-5 plus; and | 

(16) extended learning time. 

B. The total program cost calculated as prescribed i in Subsection A of this section includes the 
cost of early childhood, special, bilingual multicultural, fine arts and vocational education and 
other remedial or enrichment programs. It is the responsibility of the local school board or gov- 
erning body of a charter school to determine its priorities in terms of the needs of the community 
served by that board. Except as otherwise provided in this section, funds generated under the 
Public School Finance Act are discretionary to local school boards and governing bodies of charter 
schools; provided that the special program needs as enumerated in this section are met; and pro- 
vided further that the department shall ensure that the local school board or governing body of a 
charter school is prioritizing resources for the public school toward proven programs and methods 
linked to improved student achievement. : 


History: 1953 Comp., § 77-6-18.1, enacted by Laws purpose of computing the program cost shall be calculated 


1969, ch. 180, § 14; 1971, ch. 263, § 6; reenacted by by multiplying the sum of the program units itemized as 
1974, ch. 8, § 8; 1976 (S.S,), ch. 32, § 2; 1977, ch. 244, Paragraphs (1) through (6) in this subsection by the staff- 
§ 1; 1986, ch. 33, § 15; 1990 (1st S.S.), ch. 3, § 4; 1993, ing cost multiplier and adding the program units itemized 
ch, 237, § 1; 1997, ch. 40, § 3; 20038, ch. 144, § 1; 2003, as Paragraphs (7) through (14) in this subsection. For fis- 
ch. 152, § 7; 2005, ch, 206, §1 ; 2006, ch. 94, § 12; 2007, cal year 2020 and subsequent fiscal years", after "Para- 
ch, 347, § 1; 2007, ch. 348, § 2; 2007, ch. 365, § 1; 2011, graphs (3) through", deleted "(14)" and added "(16)", and 
ch. 10, § 6; 2014, ch. 61, § 1; 2015, ch. 108, § 7; 2018, ch. added new Paragraphs A(15) and A(16); and in Subsection 
55, § 3; 2019, ch. 206, § 13; 2019, ch. 207, § 13. . B, after "provided further that", deleted "if a public school 
The 2019 amendment, effective June 14, 2019, added has been rated D or F for two consecutive years", and after 
"K-5 plus" and "extended learning time" to the list of item- “improved student achievement", deleted "until the public 
ized program units for purposes of program cost calcula- school earns a C or better for two consecutive years". 
tion; in Subsection A after the subsection designation, de- Laws 2019, ch. 206, § 138 and Laws 2019, ch. 207, 
leted "For fiscal year 2019, the total program units for the § 18, both effective June 14, 2019, enacted identical 
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amendments to this section. The section is set out as 
amended by Laws 2019, ch. 207, § 13. See 12-1-8 NMSA 
1978. 

Applicability. — Laws 2019, ch. 206, § 29 provided 
that the provisions of Sections 2 through 19 of this act ap- 
ply to the program cost calculation in fiscal year 2020 and 
subsequent fiscal years. 

Temporary provisions. — Laws 2019, ch. 206, § 25 
provided that any unexpended or unencumbered balances 
remaining in the K-3 plus fund on June 30, 2019 shall be 
transferred to the state-support.reserve fund and yp to 
three million dollars ($3,000,000) shall be transferred to 
the public education department to implement the provi- 
sions of Section 26 of this 2019 act in fiscal year 2020. 

Temporary provisions. — Laws 2019, ch. 206, § 26 
provided that using funds provided in Section 25 of this 
2019 act for fiscal year 2020, the public education de- 
partment shall supplement a schoo! district's or charter 
school's calculated program cost if for fiscal year 2020 the 
school district's or charter school's program cost is less 
than its final program cost in the previous fiscal year in 
an amount'equal to one hundred percent of the reduction 
attributable to the implementation of Section 6 [22-8-2 
NMSA 1978] of this 2019 act amending the age of a quali- 
fied student. 

The 2018 amendment, effective July 1, 2018, revised 
the formula for calculating program cost; and in Subsec- 
tion A, in the introductory paragraph, added "For fiscal 
year 2019", after "in this subsection by the", deleted "in- 
structional staff training and experience index" and added 
"staffing cost multiplier", and added "For fiscal years 2020 
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B... On or before February 1 of 2020 through 2022, the 
public education department shall submit a report to the 
legislative education study committee and the legislative 
finance committee that states, regarding the current fiscal 
year: 

(1). the sum needed to supplement school districts 
and charter schools in accordance with this section; 

(2) a list of the school districts and charter. schools 
eligible to receive a supplement in accordance with this 
section; and 

(3), the supplement amount.of each of those school 
districts and charter schools. © 

The 2015 amendment, effective July 1, 2015, required 
each governing body of a charter school to determine its 
priorities in terms of the needs of the community served 
by the local school beard and required the public educa- 
tion department to ensure that each governing body of a 
charter school with a D or F rating is prioritizing resources 
toward proven programs and methods linked to improved 
student achievement until the school earns a grade of C 
or better for two consecutive years; in Subsection B, after 

"responsibility of the local school board or,", added “or a 


» charter school, the", and after "ensure that the local school 


and subsequent/fiscal years, the total program units forthe , 


purpose of computing the program cost shall be calculated 
by multiplying the sum of the program units itemized as 
Paragraphs (1) and (2) in this subsection by the staffing 
cost multiplier and adding the program units itemized as 
Paragraphs (3) through (14) in this subsection". 

Temporary provisions. — Laws 2018, ch. 55, § 7 pro- 
vided that: 

A. Using funds appropriated by the legislature for 
fiscal years 2020 through 2022, the public education de- 
partment shall supplement a school district's or charter 
school's calculated program cost in each of those fiscal 
years: ¥ 

(1) if, for the fiscal year, the school district's or char- 
ter school's calculated program cost is less than its final 
program cost in the previous fiscal year, not’ considering 
any supplement the school district or charter school re- 
ceives under this subsection; and 

(2) as follows: 

(a) for fiscal year 2020, in an amount equal to 
one hundred percent of the reduction attributable to the 
implementation of this act or the difference between the 
calculated program cost and the final program cost in the 
previous fiscal year, whichever is less; 

(b) for fiscal year 2021, in an amount equal to 
seventy-five percent of the reduction attributable to the 
implementation of this act or the difference between the 
calculated program cost and the final program cost in the 
previous fiscal year, whichever is less; and 

’ (c) for fiscal year 2022, in an amount equal to fifty 
percent of the reduction attributable to the implementa- 
tion of this act or the difference between the calculated 
program cost and the final program cost in the previous 
fiscal year, whichever is less; but 

(3) if, in a fiscal year, the appropriation for the 
purpose of implementing this subsection is insufficient 
to supplement school districts and charter schools in ac- 
cordance with Paragraphs (1) and (2) of this subsection, 
then in an amount equal to the school district's or charter 
school's prorated share of the total appropriation. 
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board or,", added "for a charter.school, the". 

The 2014 amendment, effective May 21, 2014, in- 
corporated the home school student program unit pro- 
vision in the program cost calculation provisions of the 
Public School Finance Act; in Subsection A, added Para- 
graph (12); and in Subsection B, in the third sentence, 
after "enumerated in this section are met", added "and", 
and after: "and provided", deleted "however" and added 
"further". 

The 2011 amendment, ahective June 17, 2011, re- 
quired the department to ensure’ that public schools that 
are rated D or F prioritize resources to improve student 
achievement. 

The 2007 amendment, effective June 15, 2007, added 
home school student activities into the program cost cal- 
culation. 

The 2006 Shtantinene effective July 1, 2007, added 
the governing body of a charter school in Subsection B. 

The 2005 amendment, effective June 17, 2005, added 
national board certification in the program cost calcula- 


,tion in Subsection A, 


The 2003 amendment, effective June 20, 2003, in 
Subsection A, substituted "through (5) in this subsection 
by the instructional" for "through (4) in this subsection 
by the instruction" following "as Paragraphs (1)", substi- 
tuted "Paragraphs (6) through (9)" for "Paragraphs (5) 
through (8)" following "units itemized as"; added Para- 
graph A(5) and redesignated former Paragraphs A(5) to 
(8) as present Paragraphs A(6) to (9); and added Para- 
graph A(10). 

The 1997 amendment, effective July 1, 1997, in Sub- 
section A, substituted "membership in class D special 
education programs" for "class D special education MEM" 
throughout the subsection, added Subparagraph (6) and 
redesignated the remaining subparagraphs accordingly, 
and made a stylistic change. 

The 1993 amendment, effective June 18, 1993, added 

"or new district adjustment" at the end of Paragraph (6) 
of Subsection A. 

The 1990 (1st S.S.) amendment, effective July 1, 1990, 
in Subsection A, substituted "Paragraphs (5) through wig! 
for "Paragraphs (5) and (6)" in the first sentence, "special 
education MEM" for "special education ADM" in Para- 
graph (3), added present Paragraph (6), and redesignated 
former Paragraph (6) as present Paragraph (7), substitut- 
ing therein "special education MEM" for "special educa- 
tion ADM". 
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22-8-19. Early childhood education program units. 


A. The number of early childhood education program units is determined: by multiplying the 
early childhood education MEM by the cost differential factor 1.44)Early childhood education stu- 
dents enrolled in half-day kindergarten programs shall be counted for 0.5 early childhood MEM. 
Early childhood education students enrolled in full-day kindergarten programs shall be counted 
for 1.0 early childhood education MEM. ) 

B. For the purpose of calculating early childhood education program units, developmentally 
disabled three- and four-year-old students shall be counted in early childhood education member- 
ship. No developmentally disabled three- or four-year-old student shall be counted for more than 
0.5 early childhood education MEM. 


History: 1958 Comp., § 77-6-18.2, enacted by Laws The 1997 amendment, effective July 1, 1997, added 


1969, ch, 180, § 15; reenacted by Laws 1974, ch. 8, § 9; the Subsection A designation and added Subsection Bece: 

1976 (S.S.), ch. 32, § 3; 1990 (1st S.S.), ch. 3, § 5; 1997, The 1990 (1st S.S.) amendment, effective July 1, 

ch. 40, § 4; 2000, ch, 107, § 2. 1990, substituted "childhood Mincation MEM" for "child- 
The 2000 amendment, effective May 17, 2000, hood education ADM" in both occurrences and "cost differ- 


changed. how early childhood education students are ential factor 1.44" for "cost differential factor 1.3". 
counted for the early childhood education MEM from no 

more than 0.5 for all students to 0.5, for half-day kinder- 

garten students and 1.0 for full- -day students. 


22-8-19.1. Preschool programs; selected districts. 


A. The children, youth and families department shall fund preschool programs for zero- to five- 
year-old children in selected school districts. The children, youth and families department shall 
distribute any appropriation for this purpose to local entities upon approval by that department: 
of an application from an individual school district or community-based early childhood education 
program. The preschool programs shall collaborate, where possible, with existing headstart pro- 
grams or with other appropriate early childhood education programs in the community, and the 
preschool programs shall use one of the following three models: 

(1) acommunity-based early childhood education program; 18 
(2) aschool-based early childhood education program; or ) baxti 
(3) a home-based early childhood education program. 

B. School districts:may choose to contract with licensed community- Bassi early childhood edu- 
cation programs already in existence. School-based early childhood education programs may: be 
housed in a school: accredited by the public education department. A home-based early childhood 
education program’ may include’a parents-as-teachers program, which supports parents in meet- 
ing the developmental learning and social growth needs of their young children. 

«C. “Each preschool program ‘shall have a strong parental involvement component, a staff de- 
velopment component and a procedural process to enable the children, youth and families depart- 
ment to monitor and evaluate the program. The curriculum for each program shall comprehen= 
sively address the total developmental needs of the child; including physical, cognitive, social and 
emotional needs, and shall include aspects of health care, nutrition, safety, the needs of the family 
and multicultural sensitivity, in coordination with other resources for families. 


History: Laws 1992, ch,: 83, § 1; 1993, ch. 47, § 1; "procedural process to enable the", deleted "office of child 


2012, ch. 14, § 1. development" and added "children, youth and families de- 
Cross references. —_ - For transfer of powers and partment”. 
duties of former department of education, see 9-24-15 ° The 1993 amendment, effective June 18, 1993, ‘deleted 
NMSA 1978. "Temporary provision" at the beginning of the éatchline; 
The 2012 amendment, effective May 16, 2012, elim- substituted "children, youth and families department" for 
inated the office of child development and the child de- _—‘'"state department of public education" in the first sentence 
velopment board; assigned duties to the children, youth ~° of Subsection A; inserted "children, youth and families" in 
and families department, in Subsection A, in the second two places in the second sentence’ ‘of Subsection A; desig- 
sentence, after "youth and families department", deleted nated the former third, fourth, and fifth sentences of Sub- 
"through the office of child development", and after | ‘enti- section A as current Subsection B; added "of education" at 
ties upon approval by", deleted "the children, youth and the end of the second sentence in current Subsection B; 
families") and added "that"; in Subsection B, changed redesignated former Subsection B as current Subsection 
"department of education" to "public education depart- _C; and added "in coordination with other resources. for 
ment"; and in Subsection C, in the first sentence, after families" at the end of the final sentence of Subsection C, 
891 
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22-8-20. Basic program units.: 


The number of basic program units is determined by asihinisene the basic program MEM in 
each grade by the corresponding cost differential-factor as follows: _ . 


Grades Cost Differential Factor 
1 oe. 

2 and 3 pow 1.18 

4 through 6 . 1.045 
7,through 12 . 1,25. 


History: 1978 Comp., § 22-8-20, enacted by Laws 
1991, ch, 85, § 3; 1998, ch. 2, § 1; 1998, ch. 226, § 21; 
1993, ch. 226, § 22; 1998, ch. 228, § 2; 1993, ch: 228, § 3. 

Repeals and reenactments, — Laws 1991, ch. 85, 
§ 3 repealed former 22-8-20 NMSA'1978, as amended by 
Laws 1991, ch. 85, § 2, and enacted a new section, effective 
July 1, 1992. 

1998 amendments. — Laws 1993, ch. 2, § 1, effective 
June 18, 1993, substituted "1.26" for "1.42" as the Cost 
Differential Factor for Grade 1. 


Identical amendments to this section were enacted by 
Laws 1998, ch. 226, § 21, effective July 1, 1993, and Laws 
1998, ch. 228, § 2, effective June 18, 1993 until July 1, 
1994, which, under the column "Cost Differential Factor" 
substituted "1, 2" for "1.42" for grade land "1.18" for "1:1" 
for grades 2 and 3. 

Identical amendments to this section were enacted by 
Laws 1993, ch. 226, § 22 and Laws 1993, ch. 228, § 3, both ef- 
fective July 1, 1994, substituting "1.045" for "1.0" under the 
column "Cost Differential Factor" for grades 4 through 6. 


22-8-21. Special education program unite, 


A.» For the purpose of the Public School Finance Act, special education programs for excep- 
tional children are those approved by the department and classified as follows: 

(1). class A programs, in which department certified individuals provide services to 
children whose individualized education programs require a minimal amount of special edu- 
cation and in which the ratio of students to professionals is regulated by the state board 
[department]; 

(2) class B programs, in which department certified ideaae uke provide services to chil- 
dren whose individualized education programs require a moderate amount of special education 
and in which the ratio of students to professionals is regulated by the state board; 

(3) class C programs, in which department certified individuals provide services to chil- 
dren whose individualized education programs require an extensive amount of special educatiom 
and in which the ratio of students to professionals is regulated by the state board; 

(4) class D programs, in:which department certified individuals provide services to chil- 
dren whose individualized education programs require a maximum amount of special education 
and in which:the ratio of students to professionals is regulated by the state board. Students in 
class D programs may be enrolled in private, nonsectarian, nonprofit educational training centers 
in accordance with the provisions of Section 22-13-8 NMSA 1978; and 

(5) programs for developmentally disabled three- and four-year-old children meeting stan- 
dards approved by the state board. 

B. All students assigned to the programs for exceptional children classified in Subsection " of 
this section shall have been so assigned as a result of diagnosis and evaluation performed in accor- 
dance with the standards of the department before the students may be counted in the mip iphyne iE 
tion of special education program units as provided in Subsection C of this section. 

C. The number of special education program units is the sum of the following: 

(1) the MEM in approved class A.and B programs as defined in Subsection A of this section 
multiplied by the cost differential factor .7; 

(2) the MEM in approved class C programs as defined in Subsection A of this section mul- 
tiplied by the cost differential factor 1.0; 

(3) ‘the MEM in approved class D programs as defined in Subsection A of this section ens 
tiplied by the cost differential factor 2.0; 

(4) the MEM for.developmentally disabled three- and four-year-old children as defined 
in Subsection A of this section multiplied by the cost differential factor 2.0; provided that no 
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developmentally disabled three- or four-year-old student shall be counted for additional ancillary 


service units; and 


(5) for related services ancillary to providing special dictate the number of full-time- 
equivalent certified or licensed ancillary service and diagnostic service personnel multiplied by 


the cost differential factor 25.0. 


D. For the purpose of calculating membership in class C and class D programs, students shall be 
counted in actual grade placement or according to chronological age if not in actual grade placement. 


History: 1953 Comp., § 77-6-18.4, enacted by Laws 
1969, ch, 180, § 17; 1971, ch. 263, § 7; 1972, ch. 87, § 2; 
1973, ch. 351, § 2; reenacted by 1974, ch. 8, § 11; 1976 
(S.S.), ch. 32, § 5; 1980, ch. 35, § 1; 1987, ch. 149, § 1; 
1992, ch. 75, § 1; 1992, ch, 84, § 1; 1997, ch. 40, § 5. 

Cross references. — For transfer of powers and duties 
of former state board, see 9-24-15 NMSA 1978. 

The 1997 amendment, effective July 1, 1997, in Sub- 


section C, rewrote Paragraph (1), substituted "MEM in .- 


approved class” for "special education in class" in Para- 


graphs (2) and (3), substituted "2.0" for "3.5; and" in | 


Paragraph (3), in Paragraph (4), deleted "special educa- 
tion" preceding "MEM", deleted "Paragraph (5) of" preced- 
ing "Subsection A", substituted "2.0" for "3.5", and added 
"and" at the end of the paragraph and added Paragraph 
(5); and added Subsection D. 

The 1992 amendment, effective May 20, 1992, de- 
leted "of education" following "department" several times 
throughout the section; rewrote Subsections A(1) to A(4); 
deleted "to the division" following "certified" in Subsection 
C(1); and substituted "MEM" for "ADM" several times in 
Subsections C(2) to C(4). , 


22-8-22. Bilingual multicultural education program units. 


The number of bilingual multicultural education program units is determined by multiplying 
the full-time-equivalent MEM in programs implemented in accordance with the provisions of the 
Bilingual Multicultural Education Act [Chapter 22, Article 23 NMSA 1978] by the cost differential 
factor 0.35, effective July 1, 1990; 0.4, effective July 1, 1991; 425, effective July 1, 1992; 0.45, effec- 
tive July 1, 1993; and 0.5, affective atic, 1, 1994. ) 


History: 1953 Comp., § 77-6-18.6, enacted by Laws 
1974, ch, 8, § 13; 1976 (S.S.), ch. 32, § 6; 1990 (1st S.S.), 
ch. 3, § 6; 1992, ch. 75, § 2; 1993, ch. 238, § 1. 

The 1998 amendment, effective June 18, 1993, in- 
serted "0.45, effective July 1, 1993"; substituted "1994" for 
"1993" at the end of the section; and made minor stylistic 
changes. 


The 1992 amendment, effective May 20, 1992, substi- 
tuted.",425" for "0.45" near the end of the section. 

The 1990 (1st S.S.) amendment, effective July 1, 
1990, substituted "full-time-equivalent MEM" for "full- 
time-equivalent ADM" and "differential factor 0.35" for 
"differential factor 0.3" and added at the end the language 
beginning "effective July 1, 1990". 


22-8-23. Size adjustment program units. 


A. An approved public school, including a charter school, with a MEM of fewer than four hun- 
dred, including early childhood education full-time-equivalent MEM but excluding membership 
in class C and class D programs and excluding full-time-equivalent membership in three- and 
four-year-old developmentally disabled programs, that is geographically located in a school district 
with fewer than two thousand MEM, is eligible for additional program units. Separate schools 
established to provide special programs, including but not limited to vocational and alternative 
education, shall not be classified as public schools for purposes of generating size adjustment pro- 
gram units. The number of additional program units to which a school district or charter school 
is entitled under this subsection is the sum of elementary-junior high units and senior high units 
computed in Md following manner: 


Elementary-Junior High Units 
200 - MEM 
200 


x. 1.0.x, MEM. =. Units 


where MEM is equal to the membership of an approved elementary or junior high school, includ- 
ing early childhood education full-time-equivalent membership but excluding membership in class 
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C and class D programs and excluding full-time-equivalent membership i in three- brick ee ns 
old developmentally disabled programs; 


Senior High Units 
200 Bae Bae qin weritits 
200 
or, 
Senior High Units 9 
400:- MEM : 
at Se «1.6 x MEM =U nits 
400 


whichever calculation for senior high units is higher, where MEM is equal to the membership of an 
approved senior high school excluding membership in class C and class D programs. 

B. An approved public school with a MEM of fewer than four hundred, including early child- 
hood education full-time-equivalent MEM but excluding MEM in class C and class D programs 
and excluding full-time-equivalent MEM in three- and four-year-old developmentally disabled 
programs, geographically located in a school district with two thousand MEM or more is eligible 
for additional program units computed in the following manner: 

(1) for fiscal year 2020, eighty percent of the sum of elementary-junior high units and se- 
nior high units as prescribed in Subsection A of this section; 

(2). for fiscal year 2021, sixty percent of the sum of elementary-junior ate units and senior 
high units as prescribed in Subsection A of this section; ) 

(3) for fiscal year 2022, forty percent of the sum of elementary-junior high units and senior 
high units as prescribed in Subsection A of this section; 

(4) for fiscal year 2023, twenty percent of the sum of elementary-junior high units and 
senior high units as prescribed in Subsection A of this section; and 

(5) for fiscal year 2024 and subsequent fiscal years, no elementary-junior high units and 
senior high units as prescribed in Subsection A of this section. 

C. A school district with total MEM of fewer than four thousand, including early childhood 
education full-time-equivalent MEM, is eligible for additional program units. The number of ad- 
ditional program units to which a school district is entitled under this subsection i is the number of 
district units computed in the following manner: 


District Units 
4,000 — MEM 
4,000 


x 0.15 x MEM = Units 


where MEM is equal to the total district membership, including early childhood education full- 
time-equivalent membership. 

D.. A school district, as defined in Subsection R of Section 22-1-2 NMSA 1978, with a MEM of 
fewer than two hundred, including early childhood education full-time-equivalent MEM, is eligible 
for additional program units if the department certifies that the school district has implemented 
practices to reduce scale inefficiencies, including shared service agreements with regional educa- 
tion cooperatives or other school districts for noninstructional functions and distance education. 
The numbers of additional program units to which a school district is entitled under this subsec- 
tion is the number of units computed in the following manner: 


200 — MEM = Units 


where MEM is equal to the total district MEM, including early childhood education full-time- 
equivalent MEM. 
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EK. A school district with a rural population rate greater than forty percent or a charter school 
initially chartered before July 1, 2018 and geographically located in a school district with a rural 
population rate greater than forty percent is eligible for additional program units. The number of 
additional program units to which a school district or charter school is entitled pursuant to this 
subsection is determined by multiplying the full-time-equivalent MEM by the rural population 
rate and the cost differential factor of 0.03 for fiscal year 2020, 0.06 for fiscal year 2021, 0.09 for 
fiscal Cw 2022, 0.12 for fine ueat 2023 aoe 0.15 for fiscal year 2024 and subsequent fiscal years. 


History: 1953 Comp., § 77-6-18.7, aaetee weit; Laie class C ahd class D aaebbtig! throughout Subsection 
1974, ch, 8, § 14; reenacted by Laws 1975, ch. 119, § 1; _A; deleted "and special education membership" following 
1976 (S.S.), ch. 32, § 7; 1977, ch. 82, § 1; 1979, ch. 276, ~ "full-time-equivalent membership" throughout Subsection 
§ 1; 1981, ch. 87, § 1; 1989, ch. 221, § 1; 1991, ch. 85, § 4; B; and deleted former Subsections D through F, relating to 
1993, ch. 87, § 1; 1997, ch, 40, § 6; 2014, ch. 57,8 1; 2019, . school districts with membership greater than ten thousand 
ch, 206, § 14; 2019, ch. 207, § 14. but less than fifteen thousand, school districts with mem- 

The 2019 amendment, effective June 14, 2019, made bership greater than fifteen thousand but less than thirty- 
changes to the public school funding formula; in Subsec- five thousand, and school districts with membership greater 
tion A, after "public school,", added "including a charter than thirty-five thousand, respectively. 
school", after “disabled programs,", added "that is geo- ' The 1993 amendment, effective June 18, 1993, de- 
graphically located in a school district with fewer than leted "early childhood education" following "not limited 
two thousand MEM", and after'"school district", added "or to" in the first sentence of Subsection A and made a minor 
charter school"; added new Subsection B and redesignated stylistic change. 
former Subsacthin B as Subsection C: deleted former Sub- The 1991 amendment, effective July 1, 1991, in Sub- 
section C; and added new Subsection EK. section D, ‘substituted "fifteen thousand" for "thirty-five 

Laws 2019, ch. 206, § 14 and Laws 2019, ch. 207, § 14, thousand" near the beginning and ".15" for ".2" in the for- 
both effective June 14, 2019, enacted identical amend- mula; added Subsection E; designated former Subsection 
ments to this section. The section is set out as amended by E as Subsection F; and substituted ".023" for ".008" in the 
Laws 2019, ch. 207, § 14. See 12-1-8 NMSA 1978. formula in Subsection F, 

Applicability. — Laws 2019, ch. 206, § 29 provided The 1989 amendment, effective July 1, 1991, substi- 
that the provisions of Sections 2 through 19 of this act ap- tuted "MEM" for "ADM" and deleted "average daily" pre- 
ply to the program cost calculation in fiscal year 2020 and ceding "membership" several times throughout the sec- 
subsequent fiscal years. + tion, added Subsections D and E, and made minor stylistic 

The 2014 amendment, effective July 1, 2014, provided changes throughout the section. 
additional operational funding formula units for school 
districts with a membership of less than two hundred stu- ANNOTATIONS 


dents; and added Subsection D. 


, hool i 1 itled i djust t - 
The 1997 amendment, effective July 1, 1997; rewrote Reno is anby entitled to: size aciatant, Bre 


gram units if it meets the statutory criteria. Taos 


the computations throughout the section; substituted "mem- Mun. Schs. Charter Sch. v. Davis, 2004-NMCA-129, 136 
bership in class C and class D, programs and excluding full.) «| N.M. 543, 102 P.3d 102, cert. denied; 2004-NMCERT-010, 
time-equivalent membership in three- and four-year-old 136.N.M.:542, 101 P.3d’808, 


developmentally disabled programs" for "special education ~ 


22-8-23.1. Enrollment growth program units. _ 


A. Aschool district or charter school with an, increase in MEM equal to or greater than one 
percent, when compared with the immediately preceding year, is eligible for additional program 
units. The i increase in MEM shall be calculated as follows; 


(Current Year MEM — Previous Year MEM) 
Previous Year MEM x 100 


= Percent Increase. 


The number of additional program units shall be calculated as follows: 
((Current Year MEM —- Previous Year MEM) - (Current Year MEM x .01)) x 1.5 = Units. 


B. In addition to the units calculated in Subsection A of this section, a school district or charter 
school with an increase in MEM equal to or greater than one percent, when compared with the 
immediately preceding year, is eligible for additional pec units. The i increase in MEM shall be 
calculated in the following manner: 


(Current Year MEM - Previous Year MEM) 
Previous Year MEM x 100 


= Percent Increase. 
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The number of additional program units to which an eligible school district or charter school is 
entitled under this subsection is the number of units computed in the ye manner: 


(Current Year MEM — Previous Yok ae x .50 = Units. 


C. As used in this pulttichi } 

(1) "current year MEM" means MEM on \ the first reporting date of the cArSSAE: year; 

(2) "MEM" means the total school district or charter school membership, including early 
childhood education full-time-equivalent membership and special education membership, but 
excluding full-day kindergarten membership for the first year that full-day kindergarten is im- 
plemented i in a school pursuant to Subsection D of Section 22-13-3.2 NMSA 1978; and ) 

(3) "previous year MEM" means MEM on the first reporting date of the previous year. 


History: 1978 Comp., § 22-8-23.1, enacted by Laws Wednesday in December; and references pertaining to the 
1990 (1st S.S.), ch. 8, § 7; 1990 (1st S.S.), ch. 3, § 8; one-hundred, twentieth-day or one-hundred twenty-day 
2003, ch. 156, § 1; 2008, ch, 386, § 1; 2006, ch. 94, § 18; report of public school membership or enrollment shall be 
2010, ch. 116, § 4. | deemed to be references to the third reporting date, which 

The 2010 amendment, effective May 19, 2010, in is the second Wednesday in February. : 

Paragraph (1) of Subsection C, after "means MEM on the", As the public schools transition from former reporting 
deleted "fortieth day" and added "first reporting date" and dates to new reporting dates, the public education depart- 
in Subsection C(3), after "means MEM on the", deleted ment may use any combination of former and new report- 
"fortieth day" and added "first reporting date". ing dates as necessary to develop membership and cost 

Temporary provisions. — Laws 2010, ch. 116, § 9 projections and budgets for the 2010-2011 school year. 
provided that references in the Public School Code per- The 2006 amendment, effective July 1, 2007, added 
taining to the fortieth-day or forty-day report of pub- charter school and (Current Year MEM - Previous Year 
lic school membership or enrollment shall be deemed MEM) in Subsections A and B; added charter school and 
to be references to the first reporting date, which is the changed Section 22-2-19 NMSA 1978 to Section 22-13-3.2 
second Wednesday in October; references pertaining to NMSA 1978 in Paragraph (2) of SubsectionC.. 
the eightieth-day or eighty-day report of public school The 2003 amendment, effective June 20, 2003, re- 
membership or enrollment shall be deemed to be refer- wrote the section to the extent that a detailed comparison 
ences to the second reporting date, which is the second is impracticable. 


22-8-23.2. New district adjustment; additional program units. 


A. A newly created school district is eligible for additional program units. The number of ad- 
ditional program units to which a newly created school district is entitled under this subsection is 
the number of units computed in the following manner: 


(MEM for current year)'x .147 = Units 


where MEM is equal to the total district membership, including early childhood education full- 
time equivalent membership and special education membership. 

B. A school district whose membership decreases as a result of the establishment of a newly 
created school district is eligible for additional program units. The number of additional program 
units to which that district is entitled under this subsection is the number of units computed in 
the following manner: 


(MEM for prior year - MEM for current year) x .17 = Units 
where MEM is equal to the total district: membership, including early childhood. education full- 
time equivalent membership and special education membership. 
C. As used in this section, "newly created school district" means a local school district not in 


existence during the immediately preceding school year. 


History: 1978 Comp., § 22-8-23.2, enacted by Laws 
1998, ch. 237, § 2. 
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22-8-23.3. At-risk program units. 


A. A school district is eligible for additional program units if it establishes within its 
department-approved educational plan identified services to assist students to reach their full ac- 
ademic potential. A school district receiving additional at-risk program units shall include a report 
of specified services implemented to improve the academic success of at-risk students. The report 
shall identify the ways in which the school district and individual public schools use funding gen- 
erated through the at-risk index and the intended outcomes. For purposes of this section, "at-risk 
student" means a student who meets the criteria to be included in the calculation of the three-year 
average total rate in Subsection B of this section. The number of additional units to which a school 
district is entitled under this section is computed in the following manner: 


. ; At-Risk Index x MEM = Units 
where MEM is bata to the total district membership, including early childhood education, full- 
time- equivalent membership and special education membership and where the at-risk index is 
calculated i in the following manner: 


Three-Year Average Total Rate x 0.30 = At-Risk Index. 


B. To calculate the three-year average total rate, the department shall compute a three-year 
average of the school district's percentage of membership used to determine its Title 1 allocation, 
a three-year average of the percentage of membership classified as English language learners us- 
ing criteria established by the office for civil rights of the United States department of education 
and a three-year average of the percentage of student mobility. The.department shall then add 
the three-year average rates. oe number obtained from this calculation is the three-year aver- 
age total rate. 

C. . The department shall oa 18 aa the at risk index.for each school district every year. 

D. For purposes of this section, "services" means research-based or evidence-based social, emo- 
tional or academic interventions, such as: . 

(1) case management, tutoring, reading interventions and after-school programs that are 
delivered by social workers, counselors, teachers or other professional staff; 

(2) culturally relevant professional and curriculum development, including those neces- 
sary to support language acquisition, bilingual and multicultural education; 

(3) additional compensation strategies for high-need schools; 

(4) whole school interventions, including school-based health centers ahd community schools; 

(5) educational programming intended to improve career and college readiness of at-risk 
students, including dual or concurrent enrollment, career and technical education, guidance coun- 
seling services and coordination with post-secondary institutions; and 

(6) services to engage and support parents and families in the education of students. 


History: 1978 Comp., § 29.8.93.3, enacted by Laws amendments to this section, The section is set out as 
1997, ch. 40, § 7; 2002, ch. 68, § 1; 2014, ch. 55, § 1; 2018, amended by Laws 2019, ch. 207, § 15, See 12-1-8 NMSA 
ch. 55, § 4; 2019, ch. 206, § 15; 2019, ch. 207, § 15;.2020, - 1978. 
ch, 23, § 1. Applicability. — Laws 2019, ch. 206, § 29 and Laws 

The 2020 amendment, effective July 1, 2020, changed 2019, ch. 207, § 29, provided that the provisions of Sec- 
the at-risk index calculation; and in Subsection A, after tions 2 through 19 of this act apply to the program cost 
"Three-Year Average Total Rate x", deleted "0.25" and calculation in fiscal year 2020' and subsequent fiscal years. 
added "0.30". _. The 2018 amendment, effective July 1, 2018, made a 

The 2019 amendment, effective June 14, 2019, made phased-in adjustment to the at-risk index; and in Subsec- 
changes to the formula for determining additional at-risk tion A, added new Paragraphs A(1) through A(3), and after 
programs units, and defined "services" for purposes of this Paragraph A(3), added "Three-year eas Total Rate x 
section; in Subsection A, deleted former Paragraphs A(1) © 0.150 = At-Risk Index", , 
through A(3), and after "Three-Year Average Total Rate — The 2014 amendment, effective July 1, 2015, modified 
x", deleted "0.150" and added "0.25"; in Subsection B, after the at-risk index; in Subsection A, in the first sentence, 
“civil rights", added "of the United States department of after "establishes within its", deleted "state board" and 
education"; and added new Subsection D. added "department", in the second sentence, after "report 

Laws 2019, ch. 206, § 15 and Laws 2019, ch. 207, of specified services", deleted "in its annual accountability 


§ 15, both effective June 14, 2019, enacted identical report pursuant to Section 22-1-6 NMSA 1978" and added 
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the remainder of the sentence, and added the third and "Refined At-Risk Cluster x 0.015" in the formula at the 
fourth sentences; in Subsection A, in the formula, after end of Subsection A} rewrote Subsection B by deleting 
"Total Rate x", changed "0.0915" to "0.106"; and in Sub- provisions relating to refined at-risk clusters and insert- 
section C, deleted the former second sentence, which pro- ing references to calculations based on three-year aver- 
vided that for the years 2002-2003 through 2004-2005, a age rates; and, in Subsection C, substituted "year" for "two 
school district shall not receive less than ninety percent of years" at the end of the present first sentence and added 
the at-risk funding generated in fiscal year 2001. the second sentence. 


The 2002 amendment, effective May 15, 2002, sub- 
stituted "Three-Year Average Total Rate x 0.0915" for 


22-8-23.4. National board for professional teaching standards; CEEroeS 
teachers program units. | 


The number of program units for teachers certified by the national board for professional teach- 
ing standards is determined by multiplying by one and one-half the number of teachers certified 
by the national board for professional teaching standards employed by the school district or char- 
ter school on or before the first reporting date of the school year and verified by the department. 
Department approval of these units shall be contingent on verification by the school district or 
charter school that these teachers are receiving a one-time salary differential equal to or greater 
than the amount generated by the units multiplied by the program unit value during the fiscal 
year in which the school district or charter school will receive these units. 


History: Laws 2008, ch. 144, § 2; 2003, ch. 152, § 9; the second reporting date, which is the second Wednes- 
2006, ch. 94, § 14; 2010, ch. 116, § 5. - ‘day in December; and references pertaining to the one- 

The 2010 amendment, effective May 19, 2010, in the hundred twentieth-day or one-hundred twenty-day re- 
first:sentence, after "charter school on or before the", de- port of public school membership or enrollment shall be 
leted "fortieth day" and added "first reporting date". deemed to be references to the third reporting date, which 

Temporary provisions. — Laws 2010, ch, 116,$ 9° is the second Wednesday in February. : 
provided that references in the Public School Code per- As the public schools transition from former reporting 
taining to the fortieth-day or forty-day report of public dates to new reporting dates, the public education depart- 
school membership or enrollment shall be deemed to be ment may use any combination of former and new report- 
references to the first reporting date, which is the see: ing dates as necessary to develop membership and cost 
ond Wednesday in October; references pertaining to the projections and budgets for the 2010-2011 school year. 
eightieth-day or eighty-day report of public school mem- The 2006 amendment, effective July 1, 2007, added 
bership or enrollment shall be deemed to be references to charter schools. 


22-8-23.5. Fine arts education program units. 


The number of fine arts education program units is determined by multiplying the full-time- 
equivalent MEM in programs implemented in accordance with the provisions of the Fine Arts 
Education Act [Chapter 22, Article 15D NMSA 1978] by the cost differential factor of 0.0166 for fis- 
cal year 2004, 0.0332 for fiscal year 2005 and 0.05 for fiscal year 2006 and succeeding fiscal years. 


History: Laws 2008, ch. 144, § 3 and by Laws 2003, Compiler's notes. — Laws 2003, ch. 144, § 3 and Laws 
ch. 152, § 8. 2008, ch. 152, § 8, both effective June 20, 2003 enacted 
identical new sections. 


22-8-23.6. Charter school student activities program unit. ° 


The charter school student activities program unit for a school district is determined by multiply- 
ing the number of charter school students who are participating in school district activities governed 
by the New Mexico activities association by the cost differential factor of 0.1. The student activities 
program unit shall be paid to the school district in which it is generated. A charter school student 
is eligible to participate in school district activities at the public school in the attendance zone in 
which the student resides, according to the New Mexico activities association guidelines. If the stu- 
dent chooses to participate at a public school other than the one in the attendance zone in which the 
student resides, the student shall be subject to New Mexico activities association transfer guidelines. 


History: Laws 2006, ch. 94, § 15. Effective dates. — Laws 2006, ch. 94, § 61 made Laws 
’ 2006, ch. 94, § 15 effective July 1, 2007. 
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22-8-23.7. Elementary physical education program units. 


A: The number of elementary physical education program units is determined by multiplying 
the number of students in elementary physical education by the eyat differential factor of six one- 
hundredths. 

B. As used in this section, "elementary physical education" means eligible physical education 
programs that serve students in kindergarten through grade six in a public school classified by the 
department as an elementary school. 


» History: Laws 2007, ch. 348, § 1. IV, § 28, was. effective June 15, 2007, 90 dare after the 
Effective dates. — Laws 2007, ch. 348 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M, Const., art. 


22-8-23.8. Home school student activities program unit. 


The home school student activities program unit for a school district is determined by mul- 
tiplying the number of home school students who are participating in school district activities 
governed by the New Mexico activities association by the cost differential factor of 0.1. The home 
school student activities program unit shall be paid to the school district in which it is gener- 
ated. A home school student is eligible to participate in up to three school district activities at the 
public school in the attendance zone in which the student resides, according to the New Mexico 
activities association guidelines. The school district shall verify each home school student's aca- 
demic eligibility to participate in school district activities. As used in this section, "activities" 
means athletics, co-curricular and extracurricular activities sanctioned by the New Mexico activi- 
ties association. ‘ 


History: Laws 2007, ch. 365, § 2; 2009, ch. 93, § 1; Applicability. — Laws 2012, ch. 23, § 2 provided that 


2012, ch. 28, § 1. the provisions of Laws 2012, ch. 23, § 1 apply to the 2012- 
The 2012 amendment, effective May 16, 2012, elimi- 2013 school year and subsequent school years. 

nated the requirement that home school student activities The 2009 amendment, effective June 19, 2009, in- 

program units be based on athletic activities; in the third creased the number of school district activities in which 

sentence, after "school district", deleted "athletic"; in the a home school student may participate from one aLHietic 

fourth sentence, after "school district", deleted "athletic; activity to three athletic activities. 


and added the last sentence. 


22-8-23.9. Home school student program units. 


Notwithstanding the provision in Section 22-8-2 NMSA 1978 defining a qualified student as one 
who is regularly enrolled in one-half or more of the minimum course requirements approved by 
the department for public school students, home school students may take one or more classes at 
public schools and, if so, shall generate program units as provided in this section. The home school 
student program unit for a school district is determined by multiplying the number of homeschool 
students who are enrolled in one or more classes by the cost differential factor 0.25 per class per 
home school student up to the enrollment required for the home school student to meet the defi- 
nition of "qualified student". The home school student program units shall be paid to the school 
district in which they are generated. A home school student is eligible to enroll in a public school 
in the attendance zone in which the student resides or in another public school outside the atten- 
dance zone as provided in Section 22-1-4 NMSA 1978. The school district shall verify each home 
school student's academic and other eligibility to enroll in the class. 


History: Laws 2018, ch. 113, § 1; 2014, ch. 61, § 2. Applicability. — Laws 2013, ch. 113, § 2_provided that 
The 2014 amendment, effective May 21, 2014, changed Laws 2013, ch. 118, § 1 applies to the 2014-2015 school 
"home schooled" to "home school" throughout the section. year and subsequent school years, 
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22-8-23.10. Extended learning time program. yatta aml & 


A. A school district or charter school is eligible for additional program units if it ‘establishes 
within its department-approved educational plan a:schoolwide extended learning time: recite 
that meets the requirements of this section. cl 

B. Program eligibility requires: . 

(1) except»as provided in Subsections C:and D of this Larticianst a minimum of one hun- 
dred ninety instructional days per school year or ten additional instructional days'per school year, 
whichever requires the addition of the fewest number of instructional days, with at least five and 
one-half instructional hours per instructional day for kindergarten through sixth grade and at 
least six instructional hours per day for seventh through twelfth grade; | 

(2) after-school program opportunities for academic learning, extracurricular or enrich- 
ment programming for students that do not supplant federally funded programs; and 

(3) a minimum of eighty noninstructional hours per school year for professional develop- 
ment for instructional staff. 

C. An extended learning time program in a school district operating a four-day school week in 
fiscal year 2019 or in a school district with fewer than one thousand MEM operating a four-day 
school week may include: 

(1) a minimum of one hundred sixty instructional days per ‘school year or eight addi- 
tional instructional days per school year, whichever requires the addition of the fewest number 
of instructional days, with at least six and one-half hours per instructional day for kindergar- 
ten through sixth grade and at least seven instructional hours per instructional day for seventh 
through twelfth grade; 

(2) after-school program opportunities for academic learning, extracurricular or enrich- 
ment programming for students that do not supplant federally funded programs; and ”’ 

(8) a minimum of eighty noninstructional hours per school year for professional develop- 
ment for instructional staff. 

D. With department approval, an elementary school that qualifies for extended learning time 
program units that also has a qualifying K-5 plus program may structure the school year to pro- 
vide the additional instructional days required pursuant to the applicable subsection of this sec- 
tion by extending the total number of instructional hours provided by the elementary school aie no 
fewer than fifty-five additional instructional hours. ; 

E. The additional instructional days required for an extended learning time program hal a 
implemented for all students in a participating public school and shall be considered an extended 
school calendar for all students in each participating school. seh 

F.. A school district or charter school that qualified for extended learning time program units 
in the prior fiscal year shall not be required to add more instructional days in the current school 
year than it did in the prior school year to qualify for program units in the current school year. if 
the school district or charter school provides the same or more total inatructibrial days and total 
instructional hours than it provided in the prior school year. 

G.. The number of additional units to which a school district or charter shoal is entitled under 
this section is computed in the following manner: 


MEM x 0.11, 

History: Laws 2019, ch. 206, § 16; 2019, ch. 207, § 16; requires", in Paragraph B(1), added "except as provided.in 
2021, ch. 184, § 1. _,, Subsections C and D of this section", after\"one hundred 

The 2021 amendment, effective June 18, 2021, re- ninety", added "instructional", and after "days per school 
vised program eligibility requirements for extended year", added "or ten additional instructional days per 
learning time programs, required elementary schools and school year, whichever requires the addition of the fewest 
extended learning time programs to add instructional number of instructional days", in Paragraph B(2), after 
days to the calendar, and provided an exception for cer- "enrichment", deleted "to" and added "programming for"; 
tain school districts or charter schools; in Subsection A, in Subsection C, in the introductory clause, after the sec- 
after "department-approved educational plan", deleted ond occurrence of "four-day school week", changed "shall" 
an" and added "a schoolwide", and after "extended" de- to "may", in Paragraph C(1), after "one hundred sixty", 
leted "Subsection B, C or D of"; in Subsection B, in the added "instructional", after "days per school year", added 
introductory clause, deleted "An extended learning time ' “or eight additional instructional days per school year, 
program shall include" and added "Program eligibility whichever requires the addition of the fewest number 

900 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved: 


22-8-23.11 PUBLIC SCHOOL FINANCE 22-8-23.18 


of instructional days", and in Paragraph C(2), after, "en- of instructional hours provided by the elementary school 
richment", deleted "to" and added "programming for"; in by no fewer than fifty-five additional instructional hours"; 
Subsection D, after "elementary school that", deleted "has and added new Subsections E‘and F and redesignated for- 
an extended learning time program that", after "program mer Subsection E as Subsection G. 

units", deleted "pursuant to Subsection Bor C of this sec- Applicability, — Laws 2019; ch. 206, § 29 provided 
tion", after "qualifying K-5 plus program", deleted "pursu- that the provisions of Sections 2 through 19 of this act ap- 
ant to the K-5 Plus Act", after "additional instructional", ply to the program cost calculation t in fiscal year 2020 and 


changed "time" to "days", and after "by extending", deleted MUbBSepuEls fiscal years. 
"existing instructional days" and added "the total number 


22-8-23. 11. K-5 plus program units. | 


The number of K-5 plus program units is determined by aenehavicls the MEM in department- 
approved K-5 plus schools by the cost differential factor of 0.3; provided that the cohort of students 
in a K-5 plus public school that spans’two fiscal years shall be funded for ick ppb in the re- 
quired ano pate instructional pia ina wig fiseal eer 


History: Laws 2019, ch. 206, § 17, 2019, at 207,817; ° ‘by the department" and added "provided that the cohort 


2021, ch, 134, § 2. of students in a K-5 plus public school that spans two fis- 

The 2021 amendment, effective June 18, 2021, spec- cal years shall be funded for participation in the required 
ified how the number of K-5 plus program units is cal- additional instructional days in a single fiscal year". 
culated for K-5 plus programs; and after "department- Applicability. — Laws 2019, ch. 206, § 29 provided 
approved K-5 plus", changed "programs" to "schools", and that the provisions of Sections 2 through 19 of this act ap- 
after "differential factor of 0.3", deleted "For each report-: ply to the program cost calculation in fiscal year 2020 and 
ing date, MEM in K-5 plus programs shall be equal to the subsequent fiscal years. 


number of qualified students on a reporting date chosen 


22-8-23.12. New program funding. 


For the first year of programs operating pursuant to the K-5 Plus Act, the Bilingual Multicul- 
tural Education Act [Chapter 22, Article 23 NMSA 1978], the Fine Arts Education Act [Chap- 
ter 22, Article 15D NMSA 1978] or for extended learning time programs, a school district or 
charter school shall generate the applicable program units. A school district's or charter school's 
budget shall be based on the projected number of program units for the program's first year of 
operation and shall be adjusted using the qualified MEM on the first reporting date of the current 
school year. 


History: Laws 2019, ch. 206, § 18 and Laws 2019, Applicability. — Laws 2019, ch. 206, § 29. provided 
ch, 207, § 18. : that the provisions of Sections 2 through 19 of this act ap- 
Duplicate laws. — Laws 2019, ch. 206, § 18 and Laws ply to the program cost calculation in fiscal year 2020 and 


2019, ch. 207, § 18, both effective June 14, 2019, enacted subsequent fiscal years. 
identical new sections. The section is set out as enacted by >”) r 
Laws 2019, ch. 207, § 18, See 12-1-8 NMSA 1978. 


22-8-23.13. Public education reform fund created. 


A. The "public education reform fund" is created as a nonreverting fund in the state treasury 
and consists of appropriations; unspecified gifts, grants and donations to the fund; and income 
from investment of the fund. 

B. Subject to legislative appropriation, money. in the fund is appropriated to the department 
for the purposes of implementing evidence-based’ public education initiatives related to high- 
quality teaching and school leadership, extended learning opportunities for.students, educational 
interventions for at-risk students, effective and efficient school administration or promoting public 
education pea Ey; 


History: Laws 2019, ch. 206, § 19 and Laws 2019, Applicability. — Laws 2019, ch. 206, § 29 provided 


ch. 207, § 19. that the provisions of Sections 2 through 19 of this act ap- 
Duplicate laws. — Laws 2019, ch. 206, 4 19 and Laws ply to the program cost calculation in fiscal year 2020 and 


2019, ch. 207, § 19, both effective June 14, 2019, enacted subsequent fiscal years, 
identical new sections. The section is set out as amended 
by Laws 2019, ch. 207, § 19. See 12-1-8 NMSA 1978. 
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22-8-24. Instructional staff training and experience index; definitions; 
factors; calculations. 


A. For the purpose of calculating the instructional staff training and experience index, the fol- 
lowing definitions and limitations shall apply: 

(1) "instructional staff! means the personnel assigned to the instructional program of 
the school district, excluding principals, substitute teachers, instructional aides, secretaries and 
clerks; 

(2) the number of instructional staff to be counted in calculating the instructional staff 
training and experience index is the actual number of full-time equivalent instructional staff on 
the October payroll; 

(8) the number of years of experience to be used in calculating the instructional staff 
training and experience index is that number of years of experience allowed for salary increment 
purposes on the salary schedule of the school district; and 

(4) the academic degree and additional credit hours to be used in calculating the instruc- 
tional staff training and experience index is the degree and additional semester credit hours al- 
lowed for salary increment purposes on the salary schedule of the school district. 

B. The factors for each peters of academic training by years of experience are provided 
in the following table: | 


Years of Experience 


Academic 

Classification 0-2 38-5 6-8 9-15 Over 15 
Bachelor's degree or less 75 .90 1,008 & 1.05 1.05 
Bachelor's degree plus 


15 credit hours . 80° ~ 95 1.00 * t “T.10 1,15 
Master's degree or . | 
bachelor's degree 


plus 45 credit hours | Bo ere LOC 1.05 1.15 1.20 
Master's degree plus iy , 

15 credit hours 90 1.05 1.15 * 1.30 1.35 

tS 


Post-master's degree 
or master's degree AD 
plus 45 credit hours pepe (8,85 1.15 1.30 1.40 1.50 


C. The instructional staff training and experience index for each school district shall be calcu- 
lated in accordance with instructions issued by the state superintendent [secretary]. The following 
calculations shall be computed: 

(1) multiply the number of full-time equivalent instructional staff in each academic clas- 
sification by the numerical factor in the appropriate "years of experience" column provided in the 
table in Subsection B of this section; 

(2) add the products calculated in Paragraph (1) of this subsection; and 

(3) divide the total obtained in Paragraph (2) of this subsection thy the total number od 
full-time equivalent instructional staff. 

D.. In the event that the result of the calculation of the training and experience index is 1.0 or 
less, the district's factor shall be no less than 1.0. 

EK. In the event that a new:school district is created, the meeting and ape index for that 
district.is 1.12. 


History: 1953 Comp., § 77-6-18.8, enacted by Laws "chief" in the first sentence of Subsection C and "1.0" for 
1974, ch. 8, § 15; 1975, ch. 119, § 2; 1976 (S.S.), ch. 32, ".95" in two places in Subsection D, was approved March 31, 
§ 8; 1993, ch. 91, § 1; 1993, ch, 237, § 3. 1993. Laws 1993, ch. 237, § 3, effective June 18, 1993, sub- 

Cross references, —For transfer of powers and duties stituted "state superintendent" for "chief" in Subsection C, 
of former state superintendent, see 9-24-15 NMSA 1978, substituted "1.0" for ".95" in two places in Subsection D and 

1993 amendments. — Laws 1993, ch. 91, § 1, effec- added Subsection E. This section was set out.as amended 


tive June 18, 1993, substituted "state superintendent" for by Laws 1993, ch, 237, § 3. See 12-1-8 NMSA 1978. 
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ANNOTATIONS are lost once a higher degree is conferred would be accorded 


substantial weight and deference. Board of Educ. v. N.M. 
Superintendent's interpretation of section entitled State Dep't of Pub Educ., aumanecusaene 128 N.M. 398, 


to deference. — Subsection B is ambiguous; however, the 993 P.2d 112. cert : 
superintendent's interpretation that interim credit hours n wer raat Sa pele mag 


22-8-25. State equalization guarantee distribution; determination of 
amount, 


A. To Hleheraline the amount of the state equalization guarantee distribution, the department 

shall: © 
_ (1) calculate the number of program units to which each school district or charter school is 

entitled using an average of the MEM on the second and third reporting dates of the prior year; or 

(2) calculate the number of program units to which a school district or charter school op- 
erating under an approved year-round school calendar is entitled using an average of the MEM on 
appropriate dates established by the department; or 

(3) calculate the number of program units to which a school district or acien school with 
a MEM of two hundred or less is entitled by using an average of the MEM on the second and third 
reporting dates of the prior year or the MEM on the first reporting date of the current year, which- 
ever is greater; provided that the calculation of program units using the MEM on the first report- 
ing date of the current school year shall exclude enrollment growth program units; 

(4) ‘using the results of the calculations in Paragraph (1), (2) or (3) of this subsection and 
the staffing cost multiplier from the October report of the prior school year, establish a total pro- 
gram. cost of the school district or charter school; 

~ (5) deduct the total amount of guaranteed energy savings contract payments that the de- 
partment determines will be made to the school district from the public school utility conservation 
fund during the fiscal year for which the state equalization guarantee distribution is being com- 
puted; and 
(6) deduct ninety percent of the amount certified for the school district by the department 
pursuant to the Energy Efficiency and Renewable Energy Bonding Act [Chapter 6, Article 21D 
NMSA ‘1978]. 

B. Reduction of a gehoOl district's state equalization guarantee distribution shall cease when 
the school district's cumulative reductions equal its proportional share of the cumulative debt 
service payments necessary to service the bonds issued pursuant to the Energy Efficiency and 
Renewable Energy Bonding Act [Chapter 6, Article 21D NMSA 1978]. 

C. The amount of the state equalization guarantee distribution to which a school district.is en- 
titled is the balance remaining after the deductions made in Paragraphs (5) and (6) of Subsection 
A of this section. 

D. The amount of the state equalization guarantee distribution to which a state-chartered 
charter school is entitled is the difference between the state-chartered charter school's program 
cost and the two percent withheld by the department for administrative services. 

E. The state equalization guarantee distribution shall be distributed prior to June 30.of each 
fiscal year. In the:event that a school district or charter school has received more state equaliza- 
tion guarantee funds than its entitlement, a refund shall be made by the school district or charter 
school to the state general fund. 


History: 1953 eu . § 77-6-19, enacted by Laws ‘Repeals. — Laws 2006, ch. 94, § 60 repealed Laws 
1969, ch. 180, § 19; 1971, ch. 263, § 9; 1972, ch. 90, § 1; 2005, ch. 176, § 12, effective July 1, 2007. 
réetiacted by Laws 1974, ch. 8, § 16; 1975, ch. 119, Cross references. — For state-support reserve fund, 
§ 3; 1979, ch. 268, § 2; 1979, ch. 278, § 1; reenacted by see 22-8-31 NMSA 1978. 
Laws 1981, ch, 176, §§ 8, 4, 5; 1986, ch: 82, § 20; 1986, For PL 874 funds, see 20 USCS § 7701 et seq. 
ch. 33, '§ 16; 1988, ch. 63, § 1; 1988, ch. 64, § 29; 1989, The 2021 amendment, effective July 1, 2021, elimi- 
ch. 258, § 1; 1990, ch, 94, § 3; 1998, ch. 226, § 23; 1993, nated local and federal credits when determining the 
ch. 281, § 14; 1997, ch. 40, § 8; 1999, ch. 275, § 1; 2002, state equalization guarantee distribution; after "distribu- 
ch. 68, § 1; 2005, ch. 176, § 12; 2005, ch. 291, § 1; 2006, tion", deleted "definitions"; deleted Subsections A through 
ch. 94, § 16; 2010, ch, 116, § 6; 2017, ch. 78, § 1; 2018, C and redesignated former Subsections D through F as 


ch. 55, § 6; 2021, ch. 52, § 5. Subsections A through C, respectively; in Subsection A, 
Paragraph A(8), after "prior year or the", deleted "fortieth 
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day" and added "MEM on the first reporting date", after 
"whichever is greater", deleted "and" and added "provided 
that the calculation of program units using the MEM on 
the first reporting date of the current school year shall 
exclude enrollment growth program units", deleted for- 
mer Paragraphs (5) and (6) and redesignated former Para- 
graphs (7) and (8) as Paragraph A(5) and A(6), respec- 
tively; in Subsection C, after "Paragraphs", changed "(6) 
through (8)" to (5) and (6)"; added new Subsection D and 
redesignated former Subsection G as Subsection B; and in 
Subsection E, after "fiscal year", deleted "The calculation 
shall be based on the local and federal revenues specified 
in this section received from June 1 of the previous fiscal 
year through May 31 of the fiscal year for which the state 
equalization guarantee distribution is being computed". 
The 2018 amendment, effective July 1, 2018, revised 
the formula for determining the amount of the state equal- 
ization guarantee distribution; and in Paragraph D(4), af- 


ter "this subsection and the", deleted "instructional staff ~ 


training and experience index" and added "staffing cost 
multiplier". 

Temporary provisions. 
vided that: 

A. Using funds appropriated by the legislature for 
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D(5), after "school districts", added "and state-chartered 
charter schools". 

The 2010 amendment, effective May 19, 2010, in Sub- 
section D(1), after "average of the MEM on the", deleted 
"eightieth and one-hundred twentieth days" and added 
"second and third reporting dates"; and in Subsection 
D(3), after "average of the MEM on the", deleted "eighti- 
eth and one-hundred twentieth days" and added "second 
and third reporting dates". 

Temporary provisions. — Laws 2010, ch. 116, § 9 
provided that references in the Public School Code per- 
taining to the fortieth-day or forty-day report of public 
school membership or enrollment shall be deemed to be 
references to the first reporting date, which is the sec- 
ond Wednesday in October; references pertaining to the 
eightieth-day or eighty-day report of public school mem- 
bership or enrollment shall be deemed.to be references to 


. the second reporting date, which is the second Wednes- 


~ day in December; and references ‘pertaining to the one- 


‘hundred twentieth-day or one-hundred twenty-day re- 


Laws 2018, ch. 55, § 7 pro- | 


fiscal years 2020 through 2022, the public education de- , 


partment shall supplement a school district's or charter 


school's calculated program cost in each of those fiscal 


years: 
(1) _ if, for the fiscal year, the school district's or char- 
ter school's calculated program cost is less than its final 
program cost in the previous fiscal year, not considering 
any supplement the school district: or charter school re- 
ceives under this subsection; and 
(2) as follows: 

(a) for fiscal year 2020, in an amount equal to 
one hundred percent of the reduction attributable to the 
implementation of this act or the difference between the 
calculated program cost and the final program cost in the 
previous fiscal year, whichever is less; 

(b) for fiscal year 2021, in an amount equal to 


seventy-five percent of the reduction attributable. to. the, 


implementation of this act or the difference between the 
calculated program cost and the final program cost in the 
previous fiscal year, whichever is less; and 

(c) for fiscal year 2022, in an amount equal to fifty 
percent of the reduction attributable to the implementa- 
tion of this act or the difference between the calculated 
program cost and the final program cost in the previous 
fiscal year, whichever is less; but 

(3) if, in a fiscal year, the appropriation for the 
purpose of implementing this subsection is insufficient 
to supplement school districts and charter schools in ac- 
cordance with Paragraphs (1) and (2) of this subsection, 
then in an amount equal to the school district's or charter 
school's prorated share of the total appropriation. 

B. On or before February 1 of 2020 through 2022, the 
public education department shall submit a report to the 
legislative education study committee and the legislative 
finance committee that states, regarding the current fiscal 
year: 

(1). the sum needed to supplement school districts 
and charter schools in accordance with this section; 

(2) a list of the school districts and charter schools 
eligible to receive a supplement in accordance with this 
section; and 

(3) the supplement amount of each of those school 
districts and charter schools, 

The 2017 amendment, effective June 16, 2017, re- 
quired the public education department to take credit 
for certain state-chartered charter schools' impact aid re- 
ceipts; in Subsection C, in the introductory clause, after 
the first occurrence of "school district", added "or state- 
chartered charter school"; and in Subsection D, Paragraph 
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_port of public school membership or enrollment shall be 
deemed to be references to the third reporting date, which 


is the second Wednesday in February. 

As the public schools transition from former reporting 
dates to new reporting dates, the public education depart- 
ment may use any combination of former and new report- 
ing dates as necessary to develop membership and cost 
projections and budgets for the 2010-2011 school year. 

The 2006 amendment, effective July 1, 2007, provided 
for the state equalization guarantee distribution for state- 
chartered charter schools in Subsection A; added charter 
schools in Paragraphs (1) through (5) of Subsection D and 
in Subsection G and deleted condition that required the 
enactment of House Bill 32 or similar legislation of the 
first session of the forty-seventh legislature in Paragraph 
(8) of Subsection D and in Subsection E. 

The 2005 amendments, effective July 1, 2005, deleted 
the former provision of Subsection B which provided that 
the school district shall budget and expend twenty percent 
of the total revenue receipts for capital outlay; deleted the 
former provision of Subsection C(1) which provided that 
the school district shall budget and expend twenty per- 
cent of the total forest reserve receipts for capital outlay; 
deleted the former provision of Subsection C(2) that the 
school district shall budget. and expend twenty percent of 
the grant receipts for capital outlay; deleted the former 
provision in Subsection D(3) that the number of program 
units be calculated using the average MEM on the forti- 
eth day of the prior year; added Subsection D(8) to pro- 
vide that to determine the amount of the state equaliza- 
tion guarantee distribution, the department shall deduct 
ninety percent of the amount certified for the school dis- 
trict by the department pursuant to the Energy Efficiency 
and Renewal Energy Bonding Act, if the act becomes law 
pursuant to House Bill 32 of similar legislation of the first 
session of the forty-seventh legislature; and added Sub- 
section E to provide that reduction of a district's state 
equalization guarantee distribution shall cease when the 
district's cumulative reductions equal its proportional 
share of cumulative debt service payments to service the 
bonds issued pursuant to the Efficiency and Renewal 
Energy Bonding Act, if the act became law pursuant to 
House Bill 82 or similar legislation of the first session of 
the forty-seventh legislature; and changed "state superin- 
tendent" and "state board" to "department". 

The 2002 amendment, effective July,1, 2002, deleted 

"as defined in the-manual of accounting and budgeting 
provided in Section 22-8-5 NMSA 1978" at the end of Sub-. 
sections B, C(1), and C(2);.in Subsection D, deleted pro- 
visions for calculating program units effective between 
July 1, 1999 and July 1, 2000 in Paragraph (1),. substi- 
tuted "an average of the MEM on appropriate dates" for 
"the basic program membership on an appropriate date" 
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in Paragraph (2); and, in Paragraph (8), substituted "an 
average of the MEM on the fortieth, eightieth and one 
hundred twentieth days of the prior year or the fortieth 
day of the current year" for "the basic program member- 
ship on the fortieth day of either the prior or the current 
year", and deleted a proviso relating to special education 
program units. 

The 1999 amendment, effective June 18, 1999, re- 
wrote the section, changing the percentage of local rev- 
enue credit calculated in the state equalization guaran- 
tee distribution from ninety-five percent to seventy-five 
percent, and requiring the use of prior year average en- 
rollment counts on certain days for the calculation of pro- 
gram units for distribution of the state equalization funds, 

The 1997 amendment, effective July 1, 1997, in Sub- 
section D, substituted "basic program membership of the 
fortieth day for all programs; provided that special edu- 
cation program units shall be calculated using the mem- 
bership in special education programs on December 1" for 
"membership of the fortieth day of the school year, except 
for school districts with a MEM of 200 or less where the 
number of program units shall be calculated on the forti- 
eth day membership of either the prior year or the current 
year, whichever is greater, for all programs except special 
education, which shall be calculated by using the member- 
ship on December 1 of the school year" in Paragraph (1); 
inserted "basic program" in Paragraph (2); added Para- 
graph (3) and redesignated the remaining paragraphs 
accordingly; inserted "distribution is being computed" in 
Subsection G; and made stylistic changes throughout the 
section. 

The 1993 amendment, effective June 18, 1993, added 
Paragraph’ (6) in Subsection D; substituted "deductions 
made in Paragraphs (5) and (6)" for "deduction made in 
Paragraph (5)" in Subsection E; and inserted the language 
beginning ", and then reduced by the total" and ending "dis- 
tribution is being computed," following "Oil and Gas Pro- 
duction Equipment Ad Valorem Tax Act" in Subsection G, 

The 1990 amendment, effective May 16, 1990, substi- 
tuted "on December 1 of the school year" for "the fortieth 
or eightieth day of the school year whichever is greater" at 
the end of Paragraph (1) of Subsection D. 

The 1989 amendment, effective June 16, 1989, in- 
serted "upon the assessed value of equipment in the school 
district as determined under" near the end of Subsection 
B; substituted "a MEM" for "an ADM" near the middle of 
Subsection D(1); added present Subsection D(2); redesig- 
nated former Subsections D(2) through D(4) as present 
Subsections D(3) through D(5); in present Subsection 
D(8) inserted “or (2)"; in present Subsection D(5) substi- 
tuted "Paragraph (4)" for "Paragraph (3)" and "Paragraph 
(3)" for "Paragraph (2)"; and in Subsection G substituted 
"Paragraphs (1) or (2) and (3)" for "Paragraphs (1) and (2)" 
near the middle of the first paragraph and inserted "upon 
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the assessed value of equipment in the school district as 
determined under" near the end of that paragraph. 

The 1988 amendment, effective July 1, 1988, amended 
Subsections C(1),and C(2); deleted Subsection C(3) re- 
garding grants from the federal government to public sec- 
ondary schools; and substituted "state superintendent" for 
"director of the office of education" in Subsection D. 


ANNOTATIONS 


Federal impact aid deductions. — Where the New 
Mexico public education’ department (department) re- 
duced state equalization guarantee (SEG) distribution 
payments to the Zuni public school district based on an- 
ticipated federal impact aid payments prior to certifica- 
tion from the secretary of the United States department 
of education (DOE), the district court erred in finding that 
the deductions were authorized under state law, because, 
under state and federal law, the state may not take into 
consideration impact aid payments, whether anticipated 
or actually received, prior to obtaining certification from 
the DOE secretary, and the department may not reduce 
SEG distribution payments to an impacted district prior 
to certification, but once the state has received its certifi- 
cation from the DOE secretary, the certification shall ap- 
ply retroactively to any impact aid payments received by 
the district during the entire fiscal year. N.M. Pub. Educ. 
Dep't v. Zuni Pub. Sch. Dist. #89, 2018-NMSC-029. 

Deductions of federal impact aid funds from state 
equalization guarantee distribution. — Where the 
Zuni public school district (Zuni) petitioned the district 
court for a writ of mandamus, declaratory relief, and in- 
junctive relief, claiming that the New Mexico department 
of education (department) violated the Public School Fi- 
nance Act (the act) by deducting federal impact aid funds 
it anticipated that Zuni was gong to receive from funds it 
was otherwise entitled to under the act's share of school 
funding prior to the federal department of education 
(DOE) secretary certifying New Mexico's school funding 
system, the district court erred in. granting the depart- 
ment's motion for summary judgment because under 
federal law, the department was prohibited from taking 
into account Zuni's federal impact aid payments before 
the DOE secretary issued its certification. Zuni Pub. Sch. 
Dist. #89 v. N.M. Pub. Educ. Dep't, 2017-NMCA-003, cert. 
granted. 

Law reviews. — For note, "Indirect Funding of Sectar- 
ian Schools: A Discussion of the Constitutionality of State 
School Voucher Programs Under Federal and New Mexico 
Law After Zelman v. Simmons-Harris," see 34 N.M.L. Rev. 
194 (2004). 

For article, "No Cake For Zuni: The Constitutionality of 
New Mexico's Public School Capital Finance System," see 
37 N.M.L. Rev. 307 (2007). 


22-8-25.1. Additional per unit distribution from public school fund. 


The legislature, shall maintain each year in the public school fund an amount equal to the 
amount of revenue produced by all school districts pursuant to Paragraph (2) of Subsection B of 
Section 7-37-7 NMSA 1978 for which credit is required to be taken pursuant to Section 22-8-25 
NMSA 1978. Each year the department shall distribute to each school district an amount deter- 
mined by the department on a per program unit basis which shall be included within the state 
equalization guarantee distribution made pursuant to the general appropriation act. 


History: 1953 Comp., § 22-8-25.1, enacted by Laws 
1985 (1st S.S.), ch. 15, § 17; 1988, ch. 64, § 30. 

Cross references. — For the public school fund, see 
22-8-14 NMSA 1978. 
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The 1988 amendment, effective May 18, 1988, in the 
second sentence, substituted "department" for “director of 
the office of education" at the first occurrence of that word, 
"department" for "director" at the second occurrence, and 
"included within" for "in addition to". 
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22-8-26. Transportation distribution. 


A. Money in the transportation distribution of the public Kebael fund shall be used aut for thé 
purpose of making payments to.each school district. or state-chartered. charter school for the to- 
and-from school transportation costs of students in grades kindergarten through twelve attending 
public school within the school district or state-chartered charter school and of three- and four- 
year-old children who ‘meet the department approved criteria and definition of developmentally 
disabled and for transportation of students’to and from their regular attendance centers and the 
place where vocational education programs are being offered. 

B. Inthe event a school district's or state-chartered charter school's transportation allocation 

exceeds the amount required to meet obligations to provide to-and-from transportation, three- 
and four-year-old developmentally disabled transportation and vocational education transporta- 
tion, fifty percent of the remaining balance shall be deposited in, the transportation argarsengy 
fund. 
C. Of the excess amount retained by the school district or state-chartered charter school, at 
least twenty-five percent shall be used for to-and-from transportation-related services, excluding 
salaries and benefits, and up to twenty-five percent may be used for other transportation- related 
services, excluding salaries and benefits as defined by rule of the department. 

D. In the event the sum of the proposed transportation. allocations to each school district. or 
state-chartered charter school exceeds the amounts in the transportation distribution, the alloca- 
tion to each school district’ or state-chartered charter school shall be reduced in the proportion 
that the school district or state-chartered charter school allocation bears to the total statewide 
transportation distribution. 

E. A-local school board or governing body of a state- tae aha charter a aiher with the approval 
of the state transportation director, may provide additional transportation services pursuant to 
Section 22-16-4 NMSA 1978 to meet established program needs. 

F, Nothing in ‘this section prohibits the use of school buses to transport the general public. 
pursuant tothe Emergency Transportation Act [22-17-1 through 22-17-4 NMSA 1978]. : 


History: 1953 Comp., § 77-6-22, enacted by Laws transportation distributon in the department" in Subsec- 
1967, ch. 16, § 76; 1969, ch. 180, § 21; 1974, ch. 73, § 1; tion B; added Subsection C and redesignated the subse- 
1975, ch. 342, § 2; 1976 (S.S.), ch. 20, § 1; 1978, ch. 127, quent subsections accordingly; updated a section reference 
§ 3; 1979, ch. 67, § 1; 1979, ch. 289, § 1; 1979, ch. 305, in Subsection E; and made a minor stylistic change. 

§ 2; 1987, ch. 149, § 2; 1988, ch. 64,:§ 31; 1995, ch. 208, The 1995 amendment, effective July 1, 1995, rewrote 
§ 1; 1999 (1st S.S.), ch. 11, § 1; 2001, ch. 48, § 1; 2006, Subsections A and B, deleted former Subsection C relat- 
ch, 94, § 17. ing to an objective allocation formula developed by the 

Cross references. — For transportation of students transportation director and superintendent, rewrote and 
generally, see 22-16-1 NMSA 1978 et seq. redesignated former Subsection D as Subsection C, de- 

For transfer of powers and duties of the former state leted former Subsection E relating to negotiation of school 
board, see 9-24-15 NMSA 1978. bus contracts, and redesignated former Subsection F as 

For other divisions of the public education department, Subsection D. 
see 9-24-4 NMSA 1978. The 1988 amendment, effective May 18, 1988, deleted 

For the transportation emergency fund, see 22-8-29:6 "of instruction" following "superintendent" at the end of 
NMSA 1978. Subsection C, 


The 2006 amendment, effective July 1, 2007, added 
state-chartered charter schools in Subsections A through ANNOTATIONS 


D and added governing body of a state-chartered charter _ Am, Jur. 2d, A.L.R. and C.J.S. references, — Buses: 


school in.Subsection E. +4 as . Mur. eth 
constitutionality, under state constitutional provision 
The 2001 amendment, effective June 15, 2001, added forbidding financial aid to religious sects, of public pro- 


Subsection F, : : hae 
b Iv 
The 1999 amendment, effective May 21, 1999, sub- ) pares a agi ile Sia ii) painintinerighdindeie-y 


stituted "fifty percent of the remaining balance shall be Free transportation: nature and extent of transporta- 


deposited in the transportation emergency fund" for "the tion that must be furnished under statute requiring free 
district shall revert remaining transportation funds to the » transportation of school pupils, 52 A.L.R.3d 1036. 


22-8-27. Transportation equipment. 


A... The department shall establish a systematic program for the ub URgaage of necessary school 
bus transportation erage 
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B. Inestablishing a system for the replacement of school-district-owned buses, the department 
shall provide for the replacement of school buses on a twelve-year cycle. School districts requiring 
additional buses to accommodate growth in the school district or to meet other special needs may 
petition the department for additional buses. Under exceptional circumstances, school districts 
may also petition the department for permission to replace buses prior to the completion of a 
twelve-year cycle or to use buses in excess of twelve years contingent upon satisfactory annual 
safety inspections. 

C. In establishing a system for the use of contractor-owned buses by school districts or state- 
chartered charter schools, the department shall establish a schedule for the payment of rental 
fees for the use of contractor-owned buses, The department shall establish procedures to ensure 
the systematic replacement of buses on a twelve-year replacement cycle. School districts requir- 
ing additional buses to accommodate growth in the school district or to meet other special needs 
may petition the department for additional buses. Under exceptional circumstances, school dis- 
tricts may also petition the department for permission to replace buses prior to the completion of 
a twelve-year.cycle or to.use buses in excess of twelve years contingent upon satisfactory annual 
safety inspections. 

D.. The school district shall file a lien on every contractor-owned school bus under the contract, 
which lien shall.have priority second only.to a lien securing a purchase-money obligation. The 
school district shall perfect its lien on each contractor-owned school bus by filing the lien with the 
motor. vehicle division of the taxation and revenue department. The lien shall be recorded on the 
title of the school bus. A school bus contractor shall not refinance or use a.school bus on which a 
school district has a lien as collateral for any other loan without prior, written permission of the 
department. A school bus lien shall be collected. and enforced as provided in Chapter 55, Article 9 
NMSA 1978. The school district shall.release its lien on a school bus: 

(1) when the department authorizes a replacement of the school bus; or 

(2) when the contractor has reimbursed the school district the amount calculated pursu- 
ant to Subsection E of this section if the school bus service contract is terminated or not renewed 
and the contractor owes the school district as provided in that subsection. 

E. No school district shall pay rental fees for any one bus for a period in excess of five years. In 
the event a school bus service contract is terminated or not renewed by either party, the depart- 
ment, shall calculate the:remaining number of years that ‘a bus could be used based on a twelve- 
year replacement cycle and calculate a-value reflecting that use. The school district shall deduct 
an amount equal to that value from any remaining amount due on the contract, or if no balance 
remains on the,contract, the contractor shall reimburse the school district an amount equal to the 
value calculated: 

F.. If the school, district. fails to te action to collect money owed ‘ee it when a-school bus 
contract is terminated or not renewed, the department may deduct the amount from the school 
district's transportation distribution. » 


History: 1953;Comp., § 77-6-23, enacted. by Laws | The 2006 amendments effective July 1, 2007, changed 


1967, ch. 16, § 77; 1988, ch. 64, § 32; 1993, ch. 226, § 24; "state superintendent" to "department" in Subsections A 
1995, ch. 208, § 2; 2006, ch. 94, $ 18; 2009, ch. 92, 8 ils through C; and added state- chartered charter school in 
2015, ch. 46, § 1. Subsection C.948 

Cross references. — For tre nafes er powers and duties The 1995 amendment, effective July 1, 1995, deleted 
of former state superintendent to secretary of public edu- "Local school boards may, with the approval of the state 
cation, see 9-24-15 NMSA 1978. ‘transportation director and" from the beginning of the 

The 2015 amendment, effective July 1, 2015, required section, designated the existing provisions as Subsection 
school districts to file liens on every contractor-owned A, inserted "shall"in Subsection A, deleted "from the an- 
school bus that is under contract; in Subsection D, after nual budget allocation for school transportation within 
"contract", deleted "on which the contractor owes money", the school district" from the end of Subsection A, and 
and after "securing", deleted "the" and.added "a", T added Subsections B and C, 

The 2009 amendment, effective June 119, 2009, added The 1993 amendment, effective July 1, 1993, rewrote 
Subsection. D; in Subsection E, after -"is terminated’, the catchline, which formerly read "Transportation of 
added "or not renewed by either party"; and added Sub- students; additional budget allowance; purchase of equip- 
section F. ment"; deleted former Subsections A and B, pertaining to 

Applicability. oo Laws 2009, ch, 92, § 3. provided that authorization for an additional budget allowance for the 
the provisions of Laws 2009, ch. 92, §§ 1 and 2 apply to cost of transporting students where special equipment is 
contracts, including contract renewals, entered into on or necessary or where special physical.conditions exist; and 
after June 19, 2009. deleted the subsection designation "C". 
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The 1988 amendment, effective May 18, 1988, substi- purchases at the termination of the school bus service 
tuted "state superintendent" for "chief" in Subsection C, contract without distinction as to the reason for or the 
time of termination of the contract. Gladden Motor Co., 

ANNOTATIONS Inc. v. Eunice Sch. Bd., 2007-NMCA-118, 142 N.M. 483, 


167 P.3d 931, cert. denied, 2007-NMCERT-009, 142 N.M. 


Reimbursement of rental fees. — A local school! dis- 715, 169 P.3d 408, 


trict is entitled to reimbursement from a school bus opera- 
tor of unearned rental fees paid to the operator for bus 


22-8-28. Repealed. 


Repeals, — Laws 1995, ch. 208, § 16 repealed 22-8-28 July 1, 1995. For provisions of former Mama see the 1994 
NMSA 1978, as amended by Laws 1979, ch. 305, § 3, relat- NMSA 1978 on ahd i com. 
ing to the submission of school bus cost reports, effective 


22-8-29. Transportation distributions; reports; payments. . 


A. On the second reporting date and the third reporting date of each year, set local school 
board of a school district and governing body of a state-chartered charter school shall report to 
the state transportation director, upon forms furnished by the state transportation director, the 
following information concerning the school district's or state-chartered charter school 8 ‘operation 
on each respective reporting date of the current year: 

(1) the number and designation of school bus routes in operation in the sitios! district: 

(2) the number of miles traveled by each school bus on each school bus route, showing the 
route mileage in accordance with the type of road surface traveled; 

(3) the number of students, including special education students, transported: on each re- 
porting date of the current year and adjusted for special education students on December 1; 

(4) the projected number of students to be transported in the next school year; 

(5) the seating capacity, age and mileage of each bus used in the school spat for student 
transportation; and 

(6) the number of total miles traveled for each school diat#iot's or state-chartered charter 
school's per capita feeder routes. 

B. Each local school board of.a school district and governing body of a state-chartered charter 
school maintaining a school bus route shall make further reports to the state ata ndern is direc- 
tor at other times specified by the state transportation director. ; 

C. The state transportation director shall ‘certify to the secretary that the alinedeioner from 
the transportation distributions to each school district and state-chartered charter school are 
based upon the transportation distribution formula established in the Public School Code [Chap- 
ter 22 NMSA 1978], calculated and distributed for the entire school year using an average of the 
amounts reported pursuant to Subsection A of this section’on the second reporting date and 
third reporting date of the prior school year, and are subject to audit and verification; provided 
that for fiscal years 2022 and 2023, the state transportation director shall use an average of the 
amounts reported pursuant to Subsection A of this section on the second and third reporting 
dates of fiscal year 2020. 

D. The department shall make periodic installment payments to school districts and state- 
chartered charter schools-:during the school year from the transportation distributions, based upon 
the allocations certified by the state transportation director. 


History: 1953 Comp., § 77-6-24, enacted by Laws For the program support and student transportation 
1967, ch. 16, § 78; 1974, ch. 73, § 2; 1978, ch. 127, § 5; 1979, division of the public education department, see 9-24-4 
ch. 305, § 4; 1988, ch. 64, § 33; 1995, ch. 208, § 3; 1999 NMSA 1978: : 

(1st S.S.), ch. 11, § 2; 2006, ch. 94, § 19; 2010, ch. 116, § 7; The 2022 amendment, effective May 18, 2022, ad- 
2015, ch. 57, § 1; 2021, ch. 180, § 1; 2022, ch. 9, § 1. justed school districts' and charter schools' ‘fiscal year 

Repeals. — Laws 2001, ch. 350, § 2, repealed Laws 2023 transportation distribution calculations,’ and al- 
1999 (1st S.S.), ch. 11, § 7, effective June 15, 2001, which lowed state-chartered charter schools that operated a 
would have repealed 22-8-29 on July 1, 2001. transportation program in fiscal year 2022 but did not op- 

Cross references. — For transportation of students erate a program in fiscal year 2019 or fiscal year 2020 to 
generally, see 22-16-1 NMSA 1978 et seq. receive transportation funding based on fiscal year 2022 

For transfer of powers and duties of the former state data; and in Subsection C, after "provided that for fiscal", 


superintendent, see 9-24-15 NMSA 1978. 
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deleted "year" and added "years", and after "2022", added to a school district or state-chartered charter school for 
"and 2023", the remainder of the school year shall adjust the amount 
Temporary provisions. — Laws 2022, ch. 9, § 3 pro- received by the school district or state-chartered charter 
vided that notwithstanding the provisions of the Public school so that it equals the amount the school district or 
School Finance Act, for a state-chartered charter school state-chartered charter school is entitled to receive based 
that did not operate a to-and-from school transportation __.. upon the number of students transported on the first re- 
program in fiscal year 2019 or 2020 but did operate a “porting date of fiscal year 2016 and adjusted for special 
to-and-from school transportation program in fiscal year education students on December 1, and subject to audit 
2022, the public education department shall use data and verification. 
from fiscal year 2022 to calculate the transportation dis- The 2010 amendment, effective May 19, 2010, in Sub- 
tribution for fiscal year 2023. section A, in the introductory sentence after "operation on 
The 2021 amendment, effective June 18, 2021, re- the", deleted "fortieth day of school" and added "first re- 
quired the fiscal year 2022 calculation for the school porting date of the current year"; and in Subsection A(3), 
transportation distribution be based on fiscal year 2020 after "transported on the", deleted "fortieth day of school" 
transportation data; in Subsection C, after "amounts and added "first reporting date of the current year". 
reported", added "pursuant to Subsection A of this sec- The 2006 amendment, effective July 1, 2007, added 
tion", and added: "provided that for fiscal year 2022, the ~ the governing body of a state-chartered charter school in 
state transportation director shall use an average of the Subsections A and B and added state-chartered schools in 
amounts reported pursuant to Subsection A of this sec- Subsection A, Paragraph (6) of Subsection A, and in Sub- 
tion on the second and third reporting dates of fiscal year sections C and D, 
2020". The 1999 amendment, effective May 21, 1999, in 
The 2015 amendment, affective July 1, 2015, changed Subsection A added "and adjusted for special education 
the dates for reporting school transportation informa- students on December 1" at the end of Paragraph (3), de- 
tion to the public ‘education department and changed leted former Paragraph (5), which read "the percentage of 
the basis for determining transportation distribution al- unpaved or unimproved roads utilized by school buses in 
locations; in the introductory sentence of Subsection A, the school district; and" and redesignated the subsequent 
deleted "Prior to November 15 of each year" and added paragraph accordingly, substituted "used" for "utilized" in 
"On the second reporting date and the third report- Paragraph (5), and added Paragraph (6). 
ing date of each year", and after "operation on", deleted’ The 1995 amendment, effective July 1, 1995, in Sub- 
"the first" and added "each respective"; in Subsection A, section A, in the introductory paragraph, deleted "main- 
Paragraph (3), after "the number of students", added "in- taining a school bus route" following "school district" and 
cluding special education students"; and in Subsection C, substituted "the district's operation on the fortieth day of 
after "Public School Code", deleted "The allocations for school" for "the school year to.and including October 30",: 
the first six months of a school year shall be based upon deleted "which have been approved by the state transpor- 
the tentative transportation budget of the school district tation director" from the end of Paragraph (1), deleted for- 
or state-chartered charter school for the current fiscal mer Paragraph (2) relating to the number and capacity of 
year. Allocations to a school district or state-chartered the buses operating on the district, redesignated former 
charter school for the 'remainder of the school year shall Paragraphs (3) and (4) as Paragraphs (2) and (3), substi- 
adjust the amount received by the school district or state- tuted "on the fortieth day of school" for‘"on each school 
chartered charter school so that it equals the amount the bus route" in Paragraph (3), and added Paragraphs (4) to 
school district or state-chartered charter school is enti- (6); deleted "concerning the information required’ by this 
tled to receive for the entire’ school year based upon the section" following the first "director" in Subsection B, and 
November 15 report" and added "calculated and distrib- rewrote Subsection C, 
uted for the entire school year using an average of the The' 1988 amendment, effective May 18, 1988, de- 
amounts reported on the:second reporting date and third leted the last sentence of Subsection B regarding re- 
reporting date of the prior school year." quired periods for reporting; in Subsection C, substituted 
Temporary provisions. — Laws 2015; ch. 57, § 2 "state superintendent" for "director" near the beginning 
provided that notwithstanding the provisions of Laws of the first sentence and "state superintendent" for. "di- 
2015, ch.'57, for the transportation distribution for fiscal rector of the public school finance division" at the end 
year 2016, the allocation shall be based upon the tenta- of the first sentence; and substituted "department" for 
tive transportation budget of the school district or state- "director" and deleted "to him" following "certified" in 
pinata charter school for fiscal eer 2016. oe Subsection D. 


sa 8- 29. 1. Calculation of transportation allocation’ 


A. As used i in this section: 

(1) "annual variables" means the coefficients calculated by regressing the total operational 
expenditures from two years prior to the current school year for each school district and state- 
chartered charter school using the number of students transported and the numerical value of site 
characteristics; provided that for fiscal years 2022 and 2023, the coefficients shall be calculated by 
regressing the total operational expenditures from fiscal year 2019; 

(2) "base amount" means the fixed amount that is the same for all school districts and an 
amount established by rule for state- chartered charter schools; 

(3) "total operational expenditures" means the sum of all to-and-from school transpor- 
tation expenditures, excluding expenditures incurred in accordance with the provisions of Sec- 
tion 22-8-27 NMSA 1978; and 
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(4) "variable amount" means the sum of the product of the annual variables multiplied 
by each school district's or state-chartered charter school's numerical value of the school district's 
and state-chartered charter school's site characteristics multiplied by the number of days of opera- 
tion for each school district or state-chartered charter school. . i 

B, The department shall calculate the transportation allocation for each school district and 
state-chartered charter school. 

C. The base amount is designated as product A. Product A is the constant calculated by. re- 
gressing the total operational expenditures from the two years prior to the current school year 
for school district or state-chartered charter school operations using the numerical value of site 
characteristics approved by the department. The legislative education study committee and the 
legislative finance committee may review the site characteristics CoV abst by the state transpor- 
tation director prior to approval by the department. 

D. The variable amount is designated as product B. Product B is the predicted additional ex- 
penditures for each school district or state-chartered charter school based on the regression analy- 
sis using the site characteristics as predictor variables multiplied by the number of days. 

E. The allocation to each school district and state-chartered charter school shall be equal to 
product A plus product B. The adjustment factor shall be applied to the calculation. . 

F. For the 2001-2002, 2002-2003 and 2003-2004 school years, the transportation allocation for 
each school district shall not be less than ninety-five percent or more than one hundred five per- 
cent of the prior school year's transportation expenditure. 


History: Laws 1995, ch. 208, § 10; 1999 (1st S.S.), ch. transportation expenditure data; in Subsection A, Para- 
11, § 3; 2001, ch. 350, § 1; 2006, ch. 94, § 20; 2021, ch. graph A(1), after "characteristics", added "provided that 
130, § 2; 2022, ch. 9, § 2. for fiscal year 2022, the coefficients shall be calculated by 

Cross references. — For the legislative education regressing the total operational expenditures from fiscal 
study committee, see 2-10-1 NMSA 1978. year 2019"; in Subsection EH; after "product B", added "The 

For the legislative finance committee, see 2-5-1 NMSA adjustment factor shall be applied to the calculation’; and 
1978. deleted Subsection G. 

For references to the former state board, see 9-24-15 The 2006 amendment, effective July 1, 2007, added 
NMSA 1978. state-chartered charter schools in Paragraphs (1) and (4) 

For the program support and student transportation di- of Subsection A and Subsections B through E; and added: 
vision of the department, see 9-24-4 NMSA 1978. an amount established by rule for state-chartered charter 

The 2022 amendment, effective May 18, 2022, ad- schools in Paragraph (2) of Subsection A. 
justed school districts' and charter schools' fiscal year The 2001 amendment, effective June 15, 2001, in Sub- 
2023 transportation distribution calculations, and al- section F, deleted "1999-2000, 2000-2001 and", inserted: 
lowed state-chartered charter schools that operated a "2002-2003 and 2003-2004" substituted "ninety-five -per- 
transportation program in fiscal year 2022 but did not op- cent" for "one hundred percent" and "one hundred five 
erate a program in fiscal year 2019 or fiscal year 2020 to percent" for "one hundred fifteen percent", and substituted 
receive transportation funding based on fiscal year 2022 "prior" for "1998-1999". 
data; and in Subsection A, Paragraph A(1), after "provided The 1999 amendment, effective May 21,1999, added 
that for fiscal", deleted "year" and added "years", and after present Subsections A, C through E, and Gand redesig- 
"2022", added "and 2028", nated subsequent subsections accordingly;in Subsection 

Temporary provisions. — Laws 2022, ch. 9, § 3 pro- B deleted "in the following manner" from the end of the in-; 
vided that notwithstanding the provisions of the Public troductory language and deleted Paragraphs (1) through: 
School Finance Act, for a state-chartered charter school (7), which set out the manner for calculating the transpor- 
that did not operate a to-and-from school transportation tation allocation for each school district; deleted former 
program in fiscal year 2019 or 2020 but did operate a Subsection C, relating to determination of the transporta- 
to-and-from school transportation program in fiscal year ._.tion allocation by-districts transporting less than 75 stu- 
2022, the public education department shall use data ‘dents; and in Subsection F substituted "1999-2000, 2000- 
from fiscal year 2022 to calculate the transportation dis- 2001 and 2001-2002 school years" for "1997-98, 1998-99 
tribution for fiscal year 2023. and 1999-2000 school years", "one hundred percent" for . 

The 2021 amendment, effective June 18, 2021, -re- "ninety-five percent", "of the 1998-1999" for "of the 1996- 
quired the fiscal year 2022 calculation for the school 97", and ‘Pxpenditure’. for "allocation". 


transportation distribution be based on fiscal year 2019 


22-8-29.2. Repealed. 


Repeals. — Laws 1999 (1st S.S.), ch. 11,§ 6 repealed © calculation of average operational expenditure per stu- 
22-8-29.2 NMSA 1978, as enacted by Laws 1995, ch. 208, dent, effective May 21, 1999. For provisions of former 
§ 11, relating to grouping of districts, calculation of av- section, see the: 1998 NMSA 1978 on NMOneSource.com. 


erage square miles served per student transported, and 
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22-8-29.3. Repealed. 


Repeals, — Laws 1999 (1st S.S.), ch. 11, § 6 repealed expenditure per student, effective May 21, 1999. For pro- 
22-8- 59, 3 NMSA 1978, as enacted by Laws ‘1995, ch, 208, visions of former section, see the 1998 NMSA 1978 on 
§ 12, relating to the calculation of average operational NMOneSource.com. 


22-8-29.4. Transportation distribution adjustment factor. 


A. The department shall establish a transportation distribution adjustment factor. The adjust- 
ment factor shall be calculated as follows: 
(1). calculate the unadjusted transportation igeabicas for each school district and state- 
chartered charter school, designated in Section 22-8-29.1 NMSA 1978 as product A plus product B; 
(2) the sum total of product A plus product B in all school districts and state-chartered 
charter schools added together equals product:C; and 
(3) subtract product C.from the total operational transportation distribution for the 
current year and divide the result by product C and then add 1 in the following manner: "[(total 
operational transportation distribution - C) + C] + 1".The result is the transportation distribution 
adjustment factor. 
B. - As used in this section, "total operational transportation distribution" means the total legis- 
lative appropriation for the transportation ae eocns minus amounts included for capital outlay 
expenses: 


History: Laws 1995, ch. 208, § 13; 1999 (1st S.S.), ch. A; added state-chartered charter achoals in Paragraphs 


11, § 4; 2006, ch. 94, § 21, (1) and (2) of Subsection A; and added the reference to 
Cross references. — For transfer of powers and duties Section 22-8- 29.1 NMSA 1978 1 in Paragraph (1) of Sub- 
of former state superintendent, see 9-24-15 NMSA 1978. section A. 
For the public education department, see 9-24-4 NMSA The 1999 ammerichatess effective May 21, 1999, in Sub- 
1978. section A, in Paragraphs (1) and (2), inserted ' ‘product A 
The 2006 amendment, effective July 1, 2007, changed plus product" and "school", and in dante sg (2) and (3), 


"state superintendent" to "department" .in Subsection inserted ' product" preceding aon 


22-8-29.5. Repealed. | 
Repeals. — Laws 1999 (1st S.S.), ch. 11, § 6 repealed each local school district, effective May 21, 1999. For pro- 


22-8-29.5 NMSA 1978, as enacted by Laws 1995, ch. 208, visions of former section, see the 1998 NMSA se on 


§ 14, relating to calculation of a mileage supplement for NMOneSource.com. 


22-8-29.6. Transportation emergency fund: 


A. The "transportation emergency fund" is created in the state treasury. Money in the fund 
shall not revert to the general fund at the end of any fiscal year. Money in the fund is appropri- 
ated to the department for the purpose of funding transportation emergencies, including fuel price 
increases. The secretary shall make distributions to ensure the safety of students receiving to-and- 
from transportation services. 

B. The secretary shall account for all transportation emergency distributions and shall make 
full reports to the governor, the legislative education study committee and the legislative finance 
committee of payments made. 


History: Laws 1995, ch. 208, § 15; 1999 (1st S.S.), ch. "The", deleted "state superintendent" and added "secre- 
11, § 5; 2014, ch. 23, § 1. tary", and after "shall make distributions", deleted "only"; 

The 2014 amendment, effective May 21, 2014, per- and in Subsection B, after "The", deleted "state superin- 
mitted fuel price increases to be deemed a transportation tendent" and added "secretary". 
emergency; and.in Subsection A, in the third sentence, The 1999 amendment, effective May 21, 1999, re- 
after "funding transportation emergencies", added "in- wrote this section to the extent that a detailed comparison 
cluding fuel price increases", in the fourth sentence, after would be impracticable. 

911 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved, 


22-8-30 PUBLIC SCHOOLS  22-8-31 


22-8-30. Supplemental distributions. 


A. The department shall make supplemental distributions only for the following purposes: 

(1) to pay the out-of-state tuition of students subject to the Compulsory School Attendance 
Law [Chapter 22, Article 12 NMSA 1978] who are attending school out-of-state because school 
facilities are not reasonably available in the school district of their residence; 

(2) to make emergency distributions to school districts or state-chartered charter schools: 
in financial need, but no money shall be distributed to any school district or state-chartered charter 
school having cash and invested reserves, or other resources or any combination thereof, equaling 
five percent or more of the school district's or state-chartered charter school's operational budget; : 

(3) to make program enrichment distributions in the amount of actual program expense to 
school districts and state-chartered charter schools for the purpose of providing specific programs 
to meet particular educational requirements that cannot otherwise be financed; * 

(4) aspecial vocational education distribution to area vocational schools or state-supported’ 
schools with department-approved vocational programs to reimburse those schools for the cost of 
vocational education programs for those students subject to the haar destin School A tenet 
Law who are enrolled in such programs; and 

(5) to make emergency capital outlay distributions to school districts or state- rer 
charter'schools that have SEDER an unexpected capital outlay emergency: demanding imme- 
diate attention... I 

B. The department shall account for all stipnlemenett distributions and shall make full reports 
to the governor, legislative education study committee and legislative woven es eaitery: of pay- 
ments made as authorized in Subsection A of this section. 

C. The department may divert any unused or unneeded balances in any of the distributions 
made under the supplementary distribution authority to make any other distribution made pur- 
suant to the same authority. 


History: 1953 Comp., § 77-6-29, enacted by, Laws 
1967, ch. 16, § 83; 1969, ch. 180, § 22; 1971, ch. 263, 
§ 12; reenacted by 1974, ch. 8, § 17; 1978, ch. 148, § 1; 
1988, ch. 64, § 34; 2006, ch. 94, § 22. 

Cross references. — For references to the former 
state superintendent, see 9-24-15 NMSA 1978, 

For the public education department, see 9-24-4 NMSA 
1978, 

The 2006 amendment, effective July.1, 2007, changed 
"state superintendent" to "department" in Subsections 
A through C; added state-chartered charter schools in 


22-8-30.1. Recompiled. 


Recompilation. — Laws 2004, ch. 27, § 28 recompiled 
former 22-8-30.1 NMSA 1978, relating to creation of adult 


22-8-30.2. Recompiled. 


Recompilation. — Laws 2004, ch. 27, § 28 recompiled 
former 22-8-30.2 NMSA 1978, relating to distribution of 


Paragraphs (2), (3) and (5) of Subsection A; changes "state 
board" to "department" in Paragraph (4) of Subsection A. 

The 1988 amendment, effective May 18, 1988, substi- 
tuted "state superintendent" for "director" in Subsections 
A and C; deleted "with the approval of the state super- 
intendent" at the beginning of Subsections A(3), (4) and 
(5); in Subsection B, deleted "and director" following state 
superintendent” and substituted "legislative education 
study committee" for "legislative school study committee"; 
and deleted "directors" preceding "supplementary distri- 
bution authority" in Subsection C, 


» basic education fund, as 21-1-27.5 poral 1978, effective 


May 19, 2004, 


i 


adult hale eduedtion fund, as 21- 1-27,6 NMSA. 1978, ef- 
fective May 19, 2004. 


22-8-31. State-support reserve fund. 


A. The "state- -support reserve fund" is created. 

B. ‘The state-support reserve fund shall be used only to augment the appropriations for the 
state equalization guarantee distribution in order to ensure, to the extent of the amount undis- 
tributed in the fund, that the maximum figures for such distribution established by law shall not 
be reduced, 

C. The undistributed money in the state-support reserve fund shall be invested by the state 
treasurer in interest-bearing securities of the United States government or in certificates of deposit 
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in qualified banks and in savings and loan associations whose deposits are insured with an agency 
of the United States. The state treasurer may deposit money from the state-support reserve fund 
or any other fund in one or more accounts with any such bank or federally insured savings and 
loan association, but the state treasurer, in any official capacity, shall not deposit money from that 
fund or any other fund in any one’federally insured savings and loan association the aggregate of 
which ‘would exceed the amount‘of federal savings and loan insurance corporation insurance for a 
single public account. Income from these itivep bales shall be ite credited to the general 
fund. aith) 

D. SAt least forty-five ads before the money is needed, the chief shall notify the state treasurer 
in writing of the amount that will be needed for distribution. ' 

EK. It is the intent of the legislature that the state-support reserve fund be reimbursed in the 
amount of the yearly distribution by appropriation in the year following the distribution so that 
the fund at the beginning of each Sa year shall‘have a credit balance of at least ten million dol- 
lars ($10,000,000). ’ 

F. Distribution from the state-support reserve fund shall be made in the same ‘manner and on 
the same basis as the state equalization guarantee distribution. 


ig 


History: 1953, Comp., § 77-6-30, enacted by Laws Cross references. — For reference to the former chief 
1967, ch. 16, § 84; 1968, ch. 18, § 10; 1969, ch. 180,,§ 23; of public school finance, see 9-6-3.1 and 9-24-15 NMSA 
1974, ch. 8, § 18; 1975, ch. 157, § 8; 1976 (S.S.), ch, 32, 1978 and reorganization notes, 
§ 9; 2021, ch. 52,86. . For secretary of public education, see 9-24-56 NMSA 
Compiler’ s notes, — The public school finance divi- 1978. 
sion of the department of finance and administration For state equalization guarantee distribution generally, 
was abolished by Laws 1977, ch. 246, § 69. Laws 1977, ch. see 22-8-25 NMSA 1978. 
246, § 3, established the public school finance division of ~The 2021 amendment, effective July 1, 2021, removed 
the educational finance and cultural affairs department. a provision related to using money from the state-support 
Laws 1977, ch. 246, § 63, compiled as 22-8-3 NMSA 1978, reserve fund when there is a delay in receiving local or 
designated the administrative and executive head of the federal revenues; deleted former Subsection E and redes- 
public school finance division of the educational finance ignated former Subsections F and G as Subsections E and 
and cultural affairs department. as the director of public F, respectively; and in Subsection F, after "from", deleted 
school finance. "this" and added "the state-support reserve", 


22-8-32. Current school fund; receipts; disposition. 


A. As they are received, the state treasurer shall.deposit into the current school fund revenue 
received from the following sources: ( 
(1) all fines and forfeitures collected under general laws; 
(2) the net proceeds of property that may come to the state by escheat; and 
(3) all other revenue which 'by law is to be credited to the current school fund. 
B.« At the:end:of each month; the state treasurer shall transfer the amount in the common 
school current: fund, also known‘as the common school income fund, to the current school fund. 
°C. At the end of each month, after:the transfer authorized in Subsection B of this section, the 
state treasurer shall ss any unencumbered balance in the current school fund to the public 
school fund: 


* 
~ 


History: 1953 Comp., § 77-6-32, enacted by Laws Cross references, — For public school fund generally, 
1967, ch, 16, § 86; 1972, ch, 90, § 2; 1976, ch, 7, §.1. see 22-8-14 NMSA 1978. 


2.8.83. Distribution of certain revenue. 


There shall be distributed to the credit of each school district in a county, according to the pro- 
portion that the forty-day average daily membership of the school district bears to the forty-day 
average daily membership of the entire county, all revenue received by the county for public school 
purposes from the forest reserve funds distributed pursuant to Section 6-11-3 NMSA 1978. 


History: 1953 Comp., § 77-6-35, enacted by Laws 
1967, ch. 16, § 89; 1969, ch. 180, § 24; 1972, ch. 90, § 3; 
1985 (1st S.S.), ch. 15, § 18, 
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22-8-34. Federal mineral leasing funds. 


A. Money received by the state pursuant to the provisions of the federal Mineral, Leasing Act 
shall be distributed to the public school fund, except as follows: 

(1). an annual appropriation to the instructional material fund; 

(2) an annual appropriation to the board.of regents of the New Mexico institute of mining 
and technology for the bureau of geology and mineral resources;. 

(3) the distribution made pursuant to Subsection B of this section; ain 

(4) .the distribution made pursuant to Section 3 [9-29A-3, NMSA 1978] of this 2020 acter 

B. Money received by the state as its share of a prepayment of royalties pursuant to.30 U.S.C. 
1726(b), as that section may be amended or renumbered, shall be distributed as follows: 

(1) a portion of the receipts, estimated by the taxation and revenue department to be sek 
to the amount that the state would have received as its share of royalties in the same fiscal year if 
the prepayment had not been made, shall be distributed to the public school fund; and 

(2). the remainder shall be distributed to the common school permanent fund. 


History: 1953 Comp., § 77-6-36, enacted by Laws and except as provided in Subsection B of this section, 


1967, ch. 16, § 90; 1974, ch. 8, § 19; 1999, ch. 43, § 1; all other", after "federal Mineral", deleted "Lands", after 
1999, ch. 253, § 1; 2001, ch. 246, § 2; 2020, ch. 3, § 7. "Leasing Act", deleted "80 USCA’ 181, et seq.", and after 
Cross references, — For the federal Mineral Leasing "public school fund", added "except as follows", and added 
Act, see 30 U.S.C. For public school fund generally, see 22- Paragraphs A(1) through A(4); and in Subsection B, in the 
8-14 NMSA 1978. introductory paragraph, deleted "All", and after."30 U.S.C. 
For instructional material fund generally, see 22-15-5 1726(b)", added “as that section may be amended or re- 
NMSA 1978 et seq. numbered". 
For New Mexico institute of mining and technology gen- The 2001 amendment, effective June 15, 2001, sub- 
erally, see 21-11-1 NMSA 1978 et seq. stituted "bureau of geology” for "bureau of mines" in 
The 2020 amendment, effective July 1, 2020, provided Subsection A. 
for distributions to the early childhood education and care The 1999 amendment, effective June 18, 1999, re- 
fund from money received by the state pursuant to ‘the wrote the former section, 


provisions of the federal Mineral Leasing Act; in Subsec- 
tion A, in the introductory paragraph, deleted "Except 
for an annual appropriation to the instructional material Law reviews. — For article, " 'New Mexican National- 


fund and to the bureau of geology and mineral resources ism' and the Evolution of Energy Policy in New Mexico," 
of the New Mexico institute of mining and technology, see 17 Nat. Resources J. 283 (1977). 


ANN OTATIONS 


22-8-35. Tax anticipation certificates. 


A. For operating expenses, a local school board with the consent of the chief [secretary] may 
anticipate the collection of taxes for which tax levies have been made by issuing and selling certifi- 
cates of indebtedness. These certificates shall be issued on the faith and credit of the school district 
issuing the certificates. The certificates shall not bear interest in excess of six percent a year. The 
total unpaid certificates outstanding shall not exceed the budget allowance for operating expenses 
of the school district for a period of ninety days. The certificates shall be paid out of the money fiat 
credited thereafter to the operating fund of the school district. 

B. For school building construction, repair or both, a local school board with consent of the 
chief [secretary] may anticipate the collection of taxes for which tax levies have been made for that 
purpose by issuing and selling certificates of indebtedness. These certificates shall be issued on the 
faith and credit of the school district issuing the certificates. The certificates shall not bear interest 
in excess of six percent a year. The certificates shall be paid out of the mngney first received under 
the tax levy. 


History: 1953 Comp., § 77-6-39, enacted by Laws For general obligation bonds of school districts, see 22- 
1967, ch. 16, § 93. 18-1 NMSA 1978 et seq. 

Bracketed material. — The bracketed material was For school revenue bonds, see 22-19-1 NMSA 1978 et 
inserted by the compiler and is not part of the law. seq. 

Cross references, — For transfer of powers of the for- For public school emergency capital outlays, see 22-24-1 
mer chief of public school finance to the state superinten- NMSA 1978 et seq. 
dent, and from the state superintendent to the secretary For public school capital ag: Ponies see 22-25-1 
of public education, see 9-6-3.1 and 9-24-15 NMSA 1978. NMSA 1978 et seq. 
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22-8-36. Certification of allocations; fund accounts. 


The chief [secretary] shall certify periodically to each county treasurer the allocations of funds 
to each school district in the county. The chief [secretary] shall certify to the county treasurer the 
names and purposes of the separate funds the county treasurer shall establish and maintain for 
each school district. 


History: 1953 Comp., § 77-6-40, enacted by Laws | ;y For transfer of powers of the former chief of public 
1967, ch. 16, § 94, school finance to the state superintendent, and from the 
Bracketed material. — The bracketed material was state superintendent to the secretary of public education, 


inserted by the compiler and is not part of the law. see 9-6-3.1 and 9-24-15 NMSA 1978. 


22-8-37. Public school funds. 


Except for money received for a cafeteria or for an activity fund, all money for public school 
purposes distributed to a school district, or collected by a county, school district or public school 
authorities for a school district, shall be delivered to and kept by a county treasurer or a board 
of finance of a school district in funds approved by the division. Disbursements from these funds 
shall only be made for matured debts by voucher and warrants or checks of the local school board. 
In no event shall any money be expended or debts incurred except as authorized by the Public 
School Finance Act. Money for a cafeteria or for an activity fund shall be deposited in a bank, or 
in a savings and loan association whose deposits are insured by an agency of the United States, 
or may be deposited in a credit union, as long as the credit union deposit is insured by an agency 
of the United States, approved by the local school board. The local school board may deposit any 
cafeteria funds; any activity funds or any other funds in one or more accounts with any such bank 
or insured savings and loan association in its county; but no local school board, in’ any official 
capacity, shall deposit any cafeteria funds, any activity funds or any other funds in any one such 
savings and loan association the aggregate of which would exceed the amount of federal savings 
and loan insurance corporation insurance for a.single public account. As. used in: this section, 
"deposit" includes share, share certificate and share draft. 


History: 1953 Comp., § 77-6-41, enacted by Laws Rt ANNOTATIONS 
1967, ch, 16, § 95; 1968, ch. 18, § 11; 1975, ch. 157, § 9; ; a: 
1978, ch. 128, § 7; 1987, ch. 79, § 22. . Disposition of school revenue. — If local’ school 


board has not been designated a board of finance, the 
county treasurer is to keep all,school revenue. 1967 Op. 
Att'y Gen. No, 67-144, 


22-8-38. Boards of finance; designation. 


A. Upon written application to and approval of the department, a local school board may be 
designated a board of finance for public school funds of the school district. A, local school board des- 
ignated as a board of finance may require all funds distributed to, allocated:to or collected for the 
school district or the public schools under its jurisdiction to be deposited with it. The department 
shall designate a local school board as,a board of finance if: 

(1) the local school board shows to the satisfaction of the department that it has personnel 
properly trained to keep accurate and complete fiscal records; 

(2) . the local school board agrees to consult with the department on any matters: not cov- 
ered by the manual of accounting and budgeting before taking any action relating,to funds held by 
it as a board of finance; 

(8) the persons handling these funds are adequately bonded, to protect the funds entrusted 
to them from loss; and 

(4) the local school board making application has not been sere and not neiikstatadh 
as a board of finance within the past year. 

B. A charter school applicant requesting a charter from the commission hall submit. a plan 
detailing how its governing body will qualify for designation as a board of finance for public school 
funds of the charter school. The governing body of a proposed state-chartered charter school shall 
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qualify as a board of finance before the first year of operation of the charter school. The governing 
body of a state-chartered charter school designated as a board of finance may require all funds dis- 
tributed to, allocated to or collected for the state-chartered charter school to be deposited with the 
governing body. The commission shall designate the governing body of a state-chartered charter 
school as a board of finance if: 

(1) the governing body shows to the satisfaction of the commission that it has paltodael 
properly trained to keep accurate and complete fiscal records; 

(2) the governing body agrees to consult with the division on any matters not covered by 
the manual of accounting and budgeting before taking any action relating to fonds held by it as a 
board of finance; 

(3) the persons handling these funds are adequately bonded to protect the funds entrusted 
to them from loss; and 

(4) the governing body was not a governing body of a charter schoo! or does not have a 
member who was a member of a governing body of a charter school that was suspended and not 
reinstated as a board of finance. 

C. Failure of the governing body of a proposed state-chartered charter school to qualify for 

designation as a board of finance constitutes good and just grounds for denial, nonrenewal or 
revocation of its charter, 


History: 1953 Comp., § 77-6-42, enacted by Laws finance; and added Subsection C to provide that failure 
1967, ch. 16, § 96; 1988, ch. 64, § 35; 2006, ch. 94, § 23. of a governing body of a state-chartered charter school to 

The 2006 amendment, effective July 1, 2007, changed qualify as a board of finance is grounds for denial, nonre- 
"state superintendent" to "department" in Subsection newal or revocation of its charter. 
A and in Paragraphs (1) and (2) of Subsection A; added The 1988 amendment, effective May 18, 1988, sub- 
Subsection B to provide for the designation of boards of stituted "state superintendent" for "chief" throughout the 
finance for charter schools and state-chartered charter section; deleted "of the division" following "manual of ac- 
schools and the criteria for designation of the govern- counting and budgeting" in Subsection B; and madea mi- 
ing body of a state-chartered charter school as a board of nor stylistic change in Subsection C, 


22-8-39. Boards of finance; suspension. 


The department may at any time suspend a local school board or governing body of a state- 
chartered charter school from acting as a board of finance if the department reasonably believes 
there is mismanagement, improper recording or improper reporting of public school funds under 
the local school board's or governing body of a state-chartered charter school's control. When a lo- 
cal school board or governing body of a state-chartered charter school is suspended from acting as 
a board of finance, the department shall: 

A. immediately take control of all public school funds under the control of the local school 
board or governing body of a state-chartered charter school acting as a board of finance; 

B. immediately have an audit made of all funds under the control of the local school board or 
governing body of a state-chartered charter school acting as a board of finance and charge the cost 
of the audit to the school district or state-chartered charter school; 

C. act as a fiscal agent for the school district or state-chartered charter school and take any ac- 
tion necessary to conform the fiscal management of funds of the school district or state-chartered 
charter school to the requirements of law and good accounting practices; 

D. report any violations of the law to the proper law enforcement officers; 

E. act as fiscal agent for the school district or state-chartered charter school until the depart- 
ment determines that the local school board or governing body of a state-chartered charter school 
is capable of acting as a board of finance or until the department determines that the county trea- 
surer should act as fiscal agent for the school district or state-chartered charter school; 

F. | inform the local school board or governing body of a state-chartered charter school in writ- 
ing of the department's determination as to who is to act as board of finance or fiscal agent for the 
school district or state-chartered charter school and also inform the county treasurer in writing if 
it determines that the county treasurer should act as fiscal agent for the school district or state- 
chartered charter school; and ‘ 
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G: consider commencing proceedings before the commission to suspend, revoke or refuse to 
renew the charter of the state-chartered charter school in the case of a state-chartered charter 
school that has engaged in serious or repeated mismanagement, improper recording or improper 
reporting of public school funds under its control. 


History: 1953 Comp., § 77-6-48, enacted by Laws 
1967, ch. 16, § 97; 1988, ch. 64, § 36; 2006, ch. 94, § 24. 

Cross references. — For transfer of powers and du- 
ties of the former state superintendent to the secretary of 
public education, see 9-24-15 NMSA 1978. 

The 2006 amendment, effective July 1, 2007, changed 
"state superintendent" to "department" and added the 
governing body of a state-chartered charter school; and 


added Subsection G to provide for proceedings to suspend, 
revoke or refuse to renew a charter of a state-chartered 
charter school in cases of mismanagement or improper re- 
cording or reporting of school funds. 

The 1988 amendment, effective May 18, 1988, sub- 
stituted "state superintendent" for "chief" twice in the in- 
troductory paragraph and made a minor stylistic change. 


22-8-40. Deposit of public school funds; distribution; interest. 


A. All public money in the custody of school districts or state-chartered charter schools that 
have been designated as boards of finance shall be deposited in qualified depositories in accor- 
dance with the terms of this section. 

B. Deposits of funds of the school district or state-chartered charter school may be made in 
noninterest-bearing checking accounts in one or more banks, savings and loan associations or 
credit unions, as long as the credit union deposits are insured by an agency of the United States, 
located within the geographical limits of the school district. 

C. Deposits of funds of the school district or state-chartered charter school may be made in 
interest-bearing checking accounts, commonly known as "NOW" accounts, in one or more banks, 
savings and loan associations or credit unions, as long as the credit union deposits are insured by 
an agency of the United States, located within the geographical limits of the school district. 

D. Public money placed in interest-bearing deposits, in banks and savings and loan associa- 
tions, other than interest-bearing checking accounts as defined in Subsection C of this section, 
shall be equitably distributed among all banks and savings and loan associations having their 
main or manned branch offices within the geographical boundaries of the school district that have 
qualified as public depositories by reason of insurance of the account by an agency of the United 
States or by depositing collateral security or by giving bond as provided by law in the proportion 
that each such bank's or savings and loan association's net worth bears to the total net worth of 
all banks and savings and loan associations having their main office or a manned branch office 
within the geographical boundaries of the school district. The net worth of the main office of a sav- 
ings and loan association and its manned branch offices within the geographical boundaries of a 
school district is the total net worth of the association multiplied by the percentage that deposits 
of the main office and the manned branch offices located within the geographical boundaries of the 
school district are of the total deposits of the association. The net worth of each manned branch 
office or aggregate of manned branch offices of a savings and loan association located outside the 
geographical boundaries of the school district in which the main office is located is the total net 
worth of the association multiplied by the percentage that deposits of the branch or aggregate of 
branches located outside the geographical boundaries of the school district in which the main of- 
fice is located are of the total deposits of the association. The director of the financial institutions 
division of the regulation and licensing department shall promulgate a formula for determining 
the net worth of banks' main offices and branches for the purposes of distribution of public money 
as provided for by this section. "Net worth" means assets less liabilities as reported by such banks 
and savings and loan associations on their most recent semiannual reports to the state or federal 
supervisory authority having jurisdiction. 

E. Notwithstanding the provisions of Subsection D of this section, public money may be placed 
in interest-bearing deposits, other than interest-bearing checking accounts as defined in Subsec- 
tion C of this section, at the discretion of the board of finance, in credit unions having their main or 
manned branch offices within the geographical boundaries of the school district to the extent such 
deposits are insured by an agency of the United States. 
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F. The rate of interest for all public money deposited in interest-bearing accounts in banks, 
savings and loan associations and credit unions shall be set by the state board of finance, but in 
no case'shall the rate of interest be less than one hundred percent of the asked price on United 
States treasury bills of the same maturity on the date of deposit. Any bank or savings and loan as- 
sociation that fails to pay the minimum rate of interest at the time of deposit provided for herein 
for any respective deposit forfeits its right to an equitable share of that deposit under this section. 
If the deposit is part or all of the proceeds of a bond issue and the interest rate prescribed in this 
subsection materially exceeds the rate of interest of the bonds, the interest rate prescribed by this 
subsection’ shall be reduced on the deposit:to an amount not materially exceeding the interest rate 
of the bonds if the bond issue would lose its tax exempt status under Section 103 of the ae 
States Internal Revenue Code of 1954, as amended. 

G. Public money in excess of that for which banks and savings and loan associations within the 
geographical boundaries of the school district have qualified may be deposited in qualified depositories, 
including credit unions, in other areas within the state under the same requirements for payment of 
interest as if the money were deposited within the geographical boundaries of the school district. 

H. The board of finance of the school district or state-chartered charter school may temporarily 
invest money held in demand deposits and not immediately needed for the operation of the school 
district or state-chartered charter school. Such temporary investments shall be made only in secu- 
rities that are issued by the state or by the United States government, or by their departments or 
agencies, and that are either direct obligations of the state or the United States or are backed by. 
the full faith and credit of those governments, 

I, The department of finance and administration may monitor the deposits of public money by 
school districts or state-chartered charter schools to assure full compliance with the provisions of 

this section. 


History: 1953 Comp., § 77-6-44, enacted by Laws 
1967, ch. 16, § 98; 1968, ch. 18, § 12; 1975, ch. 157, § 10; 
1975, ch. 304, § 3; reenacted by 1977, ch. 136, § 2; 1978, 
ch, 128, § 8; 1980, ch. 151, § 49; 1981, ch. 332, § 18;.1983, 
ch, 191, § 2; 1987, ch. 79, § 23; 2006, ch. 94, § 25. 

Cross references. — For state board of finance gener- 
ally, see 6-1-1 NMSA:1978 et seq. 


For the director of the financial institutions division, see 
9-16-11 NMSA 1978. 

For Section 103 of the Internal Revenue Code, see 26 
U.S.C. § 103. 

The 2006 amendment, effective J uly 1, 2007, changed 
"local school boards" to "school districts" in Subsections 


A through D and I, and added state-chartered charter 
schools in Subsections A through C and H and I. 


22-8-40.1. Deposit of public school funds; providing exception on 
interest rate limitation for "NOW" accounts. 


Notwithstanding the provisions of Subsection E of Section 22-8-40 NMSA‘1978, the requis dmehe 
for a rate of interest of not less than one hundred percent of the asked price on United States trea- 
sury bills of the same maturity on the day of deposit shall not apply to interest-bearing checking 
accounts. 


History: 1978 Comp., § 22-8-40,1, enacted by Laws 
1981, ch. 841, § 1, 


22-8-41, Restriction on operational funds; emergency accounts; cash 


balances. ’ 


A. A school district shall not expend money from its operational fund for the acquisition of a 
building site or for the construction of a new structure, unless the school district has bonded itself 
to practical ‘capacity or the secretary determines and certifies to the legislative finance commit- 
tee that the expending of money from the operational fund for this purpose is necessary for an 
adequate public educational ‘program and will not unduly hamper the school district's current 
operations. 

B. A school district or charter school may budget out of cash balances carried forward from 
the previous fiscal year an amount not to exceed five percent of its proposed operational fund 
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expenditures for the ensuing fiscal year as an emergency account, Money in the emergency ac- 
count shall be used only for unforeseen expenditures incurred after the annual budget was ap- 
proved and shall'not be expended without the prior written approval of the secretary. 

C. In addition to the emergency account, school districts or charter schools may also budget 
operational fund cash balances carried forward from the previous fiscal year for operational ex- 
penditures, exclusive of salaries and payroll, upon specific prior approval of the secretary. The sec- 
retary shall notify the legislative Actioba committee’ in writing of the > neti s approval of such 
proposed expenditures. 

D. Notwithstanding any provision ‘of this déctivn to the contrary, the secretary shall reduce 
school districts' and charter schools' fiscal year 2017 state equalization guarantee distributions 
as credit for excess fiscal year 2016 operational fund cash balances in accordance with Section 2 
of this 2017 act, anda school district or charter school whose distribution is accordingly reduced 
shall apply in the amount of that credit its audited fiscal year 2016 operational fund reed balance 
toward the school district's or charter school's fiscal year 2017 operations. 


History: 1953 Comp., § 77-6-45, enacted by Laws of its credit the school district's or charter ‘school's state 


1967, ch. 16, § 99; 1983, ch. 56, § 1; 1985 (1st S.S.), ch. equalization guarantee distributions evenly over the pe- 
15, § 19; 1988, ch. 64, § 37; 2003, ch. 155, § 1; 2004, ch, . riod remaining in fiscal year 2017, . ; 

60, § 1; 2006, ch. 95, § 2; 2007, ch. 122, $1; 2011, ch. AP ‘The 2011 amendment, effective April 4, 2011, permit- 
§ 1; 2017, ch: 8,§ 1. “ted school districts to keep their cash balances for emér- 

Cross references, — For the secretary of public wie gency or operational expenditures by eliminating, the for- 
tion, see 9-24-5 NMSA 1978. mer limitation on allowable operational cash balances, the 

or public school emergency capital ouEys, see 22- a4- 1 reduction of the state equalization guarantee distribution, 
NMSA 1978 et seq. ~ ‘and the prohibition against’ budgeting cash balances. 

For public school capital improvements; see 22- 95. 1 Applicability. — Laws 2011, ch. 39, § 2 provided that 
NMSA 1978 et seq. Laws 2011, ch, 39, § 1 applies to cash balances realized 

For the legislative finance committee, see 2-5-1 NMSA from the appropriations in fiscal, year 2011 and subse- 
1978. quent fiscal years. 

The 2017 amendment, effective iniveasi 31, 2017, : The 2007 amendment, effective June 15, 2007, made 
limited certain school districts' and charter schools! fis- cash balance credits proportional to the amount of the ex- 
cal year 2016 cash balances by taking credits against cess cash balance. 
those schools' fiscal year 2017 state equalization guar- _ The 2006 amendment, effective March 6, 2006, in 
antee distributions; in Subsection. C, deleted “For fiscal Subsection D, deleted the provision at the beginning of 
years 2004 and 2005, with the approval of the secretary, the sentence, which provided that notwithstanding the 
a school district or charter school may budget so much of provisions of ‘Subsection G and changed "2006" to "2007"; 
its operational cash balance as is needed for nonrecurring in Paragraph (1) of Subsection E, changed "nine" to "Af 
expenditures, including capital outlay.”; and added a new teen"; in Paragraph (2) of Subsection E, changed "seven 
Subsection D. and one- half’ to “twelve”; yin Paragraph (3) of Subsection 

Temporary provisions. — Laws 2017, ch. 3, § 2, pro- ' K, added "or more" after ten million dollars; in Para- 
vided that the secretary of public education shall: graph (4) of Subsection E, added "or more" after twenty- 

A. apply as a credit against the fiscal year 2017 state five million dollars and changed "four and one-half" to 
equalization guarantee distribution of each school district "seven"; in Paragraph (5) of Subsection E, deleted the 
and charter school that does not receive an emergency former provision that provided for fiscal year 2005, two 
supplemental distribution in fiscal year 2017 and whose and one-half percent of the budgeted expenditures and 
audited fiscal year 2016 operational fund cash balance is for subsequent fiscal years three percent and added five 
greater than three percent of its fiscal year 2016 program percent; in Paragraphs (1) and (2) of Subsection F, de- 
cost an amount equal to the result’ of the following. cal- leted “unrestricted, unreserved operational cash balance 
culation or, if, using that result, the applied credit would... and the emergency reserve" and inserted "limit"; and 
leave the school district's or charter school's audited fiscal © added Subsection I to provide for Waiver of the reduction 
year 2016 operational fund cash balance below three per- required by Subsection F. 
cent of its fiscal year 2016 program cost, then equal to the The 2004. amendment, effective May 19, 2004, 
portion of that result that will leave the school district's or amended Subsections A, B,.C, D, E, F, G and Hto. change 
charter school's audited fiscal year 2016 operational fund "state superintendent" to "secretary" and amended Sub- 
cash balance at three percent of its fiscal year 2016 pro- section F' to delete in Paragraph (1) "limit calculated pur- 
gram cost: suant to Subsection E) of this section" and insert in its 

(1). fifty million dollars ($50,000,000) divided by the place:."unrestricted, unreserved operational cash balance 
fiscal year 2016 program costs for all school districts and and the emergency reserve" and to insert "unrestricted, 
charter schools; and ' unreserved operational cash balance and the emergency 

(2) that quotient multiplied by the school district's reserve" in two places.in Paragraphs (1) and (2). 
or charter school's fiscal year 2016 program cost; The 20038 amendment, effective April 4,.2003, substi- 

B. promptly after January 31, 2017, notify each school tuted "A school" for "No school" at the beginning of Sub- 
district and charter school of the amount of its credit; and section A; inserted "or charter school" in the first sentence 

C. for each school district and charter school that does of Subsections B and C; added the last sentence in Subsec- 
not receive an emergency supplemental distribution in tion C; and added Subsections D to K. 
fiscal year 2017 and whose audited fiscal year 2016 op- The 1988 amendment, effective May 18, 1988, substi- 
erational fund cash balance is greater than three percent tuted "state superintendent" for "director" throughout the 
of its fiscal year 2016 program cost, reduce by the amount section, 
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22-8-42. Violation of act; penalties. 


A. Any person violating any provision of the Public School Finance Act is guilty of a petty mis- 
demeanor. 

B: Any person diverting or expending any public sahoo! money contrary to the approved budget 
is, in addition to being subject, to any other civil or,criminal action, liable along with his sureties to 
the state for the amount diverted or expended. . . 

C. Any person diverting any public school funds from the purpose for which the funds were 
raised or acquired, or embezzling public school funds, shall be removed from office by the court 
imposing the criminal penalty. 

D. Any person falsifying any record, account:or Reheat required to be kept or filed pursuant to’ 
the Public School Finance Act or knowingly using,any money budgeted or appropriated for public 
school use or for any other purposes than that provided in the appropriation or budget is guilty of 
a petty misdemeanor and shall, in addition to all other civil or criminal penalties, forfeit his office 
or employment. 

E. Legal proceedings for violation of the Rublic School’Finance Act shall be instituted by the 
state superintendent [secretary]. 

F. A certified school instructor or certified school administrator guilty of any of the violations 
provided. by this section shall, upon conviction, have his certificate revoked by the ptate board [de- 
partment]: 

* G. Nothing in this section shall be interpreted to Teagan the enfareoriene of any provision ws 
the Public School Finance Act by means of mandamus or injunction. 


History: 1953 Comp., § 77-6-46, enacted 1 by L Laws ANNOTATIONS 


1967, ch. 16, § 100; 1977, ch. 247, § 204; 1988, ch. 64, 


§ 38. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 
references to the secretary of public education and all ref- 
erences to the former state board of education or state de- 
partment of education shall be deemed references to the 
public education department, See 9-24-15 NMSA 1978. 

The 1988 amendment, effective May 18, 1988, sub- 
stituted "state superintendent" for "secretary of finance 
and administration" in Subsection E, and, in Subsection 
F, inserted "certified school" and substituted "revoked" for 
"cancelled". 


One need not be found guilty of felony to forfeit 
and be disqualified from office under the New Mexico 
constitution and Subsection D of this section. State ex rel. 
Martinez v. Padilla, 1980-NMSC-064, 94 N.M. 4381, 612 
P.2d 223. 

Forfeiture of office required for approval of viola- 
tive expenditures. — Sale of gasoline to school district 
vehicles by school board member, purchase of airplane 
ticket for board member's wife and payment to board mem- 
ber and board member's wife for services not rendered are 
each a violation of this section and require the forfeiture 
of office of those members who approved the expenditures. 
State ex rel. Martinez v. Padilla, 1980-NMSC-064, 94 N.M. 
431, 612 P.2d 223. 


22-8-43. Public school reading proficiency fund; created. 


The "public school reading proficiency fund" is created.in the state treasury. The fund shall 
consist of appropriations, gifts, grants and donations. The fund shall be administered by the de- 
partment, and money in the fund is appropriated to the department to distribute awards to public 
middle, junior and senior high schools that implement innovative, scientifically based reading pro- 
grams. The department shall develop procedures and rules for the application and award of money 
from the fund, including criteria upon which to evaluate innovative, scientifically based reading 
programs. Public schools receiving funds shall show evidence that they are using quality, scientifi- 
cally based reading research to improve reading proficiency and shall develop individualized read- 
ing plans for students who fail to meet grade level reading proficiency standards. Disbursements 
of the fund shall be made by: warrant of the department of finance and administration pursuant 
to vouchers signed by the secretary or the secretary's authorized representative. Any unexpended 
or unencumbered balance remaining in the fund at the end of any fiscal year shall not revert but 
shall remain to the credit of the fund. 


History: Laws 2000 (2nd S§S.S.), ch. 14, § 2; 2001, 


recompiled as § 22-8-43 by Laws 2003, ch. 153, § 30; 
ch. 289, § 2; 1978 Comp., § 22-2-6.12, amended and 


2007, ch. 307, § 5; 2007, ch. 308, § 5. 
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Recompilations. — Laws 2003, ch153, § 30 recom- . The 2003, amendment, effective April 4, 2003; de- 
piled former 22-2-6.12 NMSA 1978 as 29. 8-43 NMSA leted "of education" following "department" twice; sub- 
1978, effective April 4, 2003. _ stituted "public" for "local" preceding "schools" near the 

Cross references, — For transfer of powers ‘and du- middle of the section; substituted "scientifically based" for 
ties of the state superintendent to the secretary of public "research-based" three times; and substituted "research" 
education, see 9-24-15 NMSA 1978, ig -for "programs" following "reading" near the middle of the 

The 2007 amendment, effective July 1,,2007, autho- fifth sentence, 
rized the use of the fund for awards to middle, junior and The 2001 amendment, effective June 15, 2001, substi- 
senior high schools. Laws 2007, ch. 807, § 5 and Laws tuted "department of education" for "state department of 
2007,:ch, 808, § 5 enacted identical aniendments to this public education" in. two places; added the fifth sentence; 
section, The section was set out as amended by Laws and substituted "state superintendent" for "superinten- 
2007, ch. 808, § 5. See 12-1-8 NMSA 1978. dent of public instruction" in the sixth sentence. 


22-8-44, Educator licensure fund; distribution; appropriation. 


A. The "educator licensure fund" is created in the state treasury and shall be administered by 
the department. The fund shall consist of money collected from application fees for licensure or for 
renewal of licensure by the department. 

B. Subject to legislative appropriation, money in the fund is appropriated to the department 
for the following purposes: 

(1) to fund the educator background check program; 

(2) to enforce educator ethics requirements; and 

(3) to process applications’ for licensure or for renewal of licensure, including review of 
professional development dossiers. 

C. Money in the fund and any interest that may accrue to the fund shall not revert,at the end 
of the fiscal year but shall remain to the credit of the fund. 


History: Laws 1997, ch, 238, § 6; 1978 Comp., § 22-_ The 20038 amendment, effective April 4, 2003, sub- 
10-4.1, recompiled and amended as § 22-8-44 by stituted "licensure" for "certification" in the catchline; in 
Laws 2003, ch. 153, § 31; 2009, ch. 63, § 1. Subsection A, substituted "licensure" for "certification" 

Recompilations. — Laws 2003, ch. 153, § 31 recom- three times, deleted "state" preceding "department" near 
piled former 22-10-4,1 NMSA 1978 as a, 8-44 NMSA the end of the first.sentence, and deleted "of public educa- 
1978, effective April 4, 2003. — tion" at the end of the first sentence; and ‘in Subsection 

- The 2009 amendment, effective July 1, 2009, in Sub- B, deleted "state" preceding'"department” near the begin- 
section A; changed "state board" to "department"; in Sub- ning and substituted "to fund" for "of public education for 
section B, added "Subject to legislative appropriation" and the purpose of funding" near, the middle. 

"for the following purposes"; and added Paragraphs (2) 
and (3) of Subsection B. 


22-8-45. Teacher professional development fund. 


A. The "teacher professional development’ fund" is’ created in the state treasury to provide 
funding for professional development programs and projects for public school teachers. The fund 
consists of appropriations, gifts, grants, donations and income from investment of the fund. Money 
in the fund shall'not revert to any other fund at the end of a fiscal year. The fund shall be admin- 
istered by the department of education [public education department] and money in the fund is 
appropriated to the department to carry out the purposes of the fund. 

B. The department of education [public education department] shall evaluate the success of 
each professional development program or project funded and report its findings to the legislative 
education study committee each year. | 


History: Laws 2008, ch. 157, § 1. and all references to the former state board of education 


Bracketed material. — The bracketed material was or state department of education shall be deemed 'refer- 
inserted by the compiler and is not. part of the law. _ ences to the public education. department. See 9-24-15 
Laws 2004, ch, 25, § 27, provided that all references NMSA 1978. 
to the superintendent of public instruction shall be Cross references. — For the public sigh yap depart- 
deemed references to the secretary of public education ment, see'9-24-4 NMSA 1978. 
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22-8-45.1. Beginning teacher mentorship fund; created. 


The "beginning teacher mentorship fund" is created as a nonreverting fund in the state treasury. 
The fund consists of appropriations, gifts, grants and donations. Money in the fund is subject to 
appropriation by the legislature to provide funding to school districts and charter schools for their 
beginning teacher mentorship programs. The fund shall be administered by the public education 
department, and expenditures from the fund shall be by warrant of the secretary of finance and 
administration pursuant to vouchers signed by the secretary of public education or r the secretary’ 8 
authorized representative. 


History: Laws 2020, ch. 24, § 1. IV, § 28, was effective May 20, 2020, 90 days after adjourn- 
Effective dates. — Laws 2020, ch. 24 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


22-8-46. Repealed. 


Repeals. — Laws 2018, ch, 55, § 8 repealed 22-8-46 duties, effective July 1, 2018. For provisions of former sec- 
NMSA 1978, as enacted by Laws 2005, ch. 49, §1, relating ‘tion, see the 2017 NMSA 1978 on NMOneSource.com. 
to funding formula study task force created, membership, 


22-8-47. New Mexico government education fund. 


A. The "New Mexico government education fund" is created in the state treasury. 

B. The New Mexico government education fund shall consist of appropriations by the legisla- 
ture, gifts, grants and donations. 

C. The New Mexico government education fund shall be administered by the department. 
Money in the fund is appropriated to the department to contract for annual, week-long, high school 
civics courses focusing on New Mexico state government for boys and girls to be held at varying 
post-secondary educational institutions in New Mexico. 

D. Disbursements from the New Mexico government education fund shall be made by warrant 
of the department of finance and administration pursuant to vouchers signed by the.secretary. 

EK. Any unexpended or unencumbered balance remaining in the fund at the end ofa fiscal year 
shall not revert but shall remain to the credit of the New Mexico government education fund. 


History: Laws 2005, ch. 207, § 1. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 207 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


22-8-48. New school development fund; distribution. 


A. The "new school development fund" is created in the state treasury. The fund shall consist 
of appropriations, gifts, grants, donations and bequests made to the fund. Income from the fund 
shall be credited to the fund, and money in the fund shall not revert or be transferred to any 
other fund at the end of a fiscal year. Money in the fund is appropriated to the department for the 
purposes of making distributions pursuant to Subsection B of this section. Expenditures from the 
fund shall be made on warrant of the secretary of finance and administration pursuant to vouch- 
ers signed by the secretary. | 

B. Upon application to the department by a school district and subject to the availability of 
funds, the department may approve a distribution to the school district from the new school de- 
velopment fund to supplement district funds needed to pay for supplies, equipment and operating 
costs unique to the first year of operation of a new school, provided that the department shall not 
approve a distribution unless it determines that there are no other reasonably ayalAble federal, 
private or other public sources for the needed funding. 


History: 1978 Comp. § 22-24-11, as enacted by Recompilations. — Laws 2007, ch. 366, § 25 recom- 
Laws 2006, ch. 95, § 3; recompiled as § 22-8-48 by piled former 22-24-11 NMSA 1978 as 22-8-48 NMSA 
Laws 2007, ch. 366, § 25. 1978, effective July 1, 2007. 
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22-8-49. Teacher cost index; licensure-experience factor; report. 


A. The teacher cost index for each school district or charter school shall be calculated in accor- 
dance with instructions issued by the department. The teacher cost index for a school district in its 
first year of operations is 1.0. The teacher cost index for a school district or charter school in its second 
or subsequent year of operations is the greater of 1.0 or the average of the licensure-experience fac- 
tors of all full-time-equivalent teachers on the school district's or charter school's payroll in October 
of that year who are assigned classroom teaching responsibilities. The licensure-experience factor of a 
teacher corresponds to the teacher's licensure level and-years of experience and is as follows: 


Licensure 
Level Years of Experience 
0 to 2 3 to5 6 to 8 9to 15 Over 15 
1 0.755 ~ 0.785 0.800 | . 
2 0.994 1.023 ~ 1.050 tas 
3 1.184 1.208 Ltd: 


B. Beginning in 2021, the department, legislative education study committee staff and legisla- 
tive finance committee staff shall jointly prepare and submit a report by November 1 of each year 
to the governor, the legislative education study committee and the legislative finance committee 
that includes: 

(1) data on the relationship of licensure-experience factors to actual teacher costs; 

(2) an analysis of the relationships among a teacher's licensure level, educational attain- 
ment, years of experience and salary; and bi 

(3) recommended changes, if any, to this section of the Public School Finance Act. 

C. As used in this section: . 

(1) "licensure level" is the teaching licensure level as defined in the School Personnel'Act 
[Chapter 22, Article 1OA NMSA 1978]; and 
(2) "years of experience” is as defined by department rule. 


History: Laws 2018, ch. 55, § 5. Effective date. — Laws 2018, ch. 55, § 9 made Laws 
2018, ch. 55, § 5 effective July 1, 2018. 
ARTICLE 8A 
Charter Schools 


(Repealed by Laws 1999, ch. 281, § 25.) 


22-8A-1. Repealed. 


Repeals. — Laws 1999, ch. 281, § 25 repealed 22-8A-1 provisions of former sections, see the 1998 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1993, ch, 227, § 1, re- NMOneSource.com. For present comparable provisions, 
lating to charter schools, effective June 18, 1999. For see 22-8B-1 NMSA 1978 et seq. 


22-8A-2. Repealed. 


Repeals. — Laws 1999, ch. 281, § 25 repealed 22-8A-2 provisions of former sections, see the 1998 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1998, ch, 227, § 2, re- NMOneSource.com, For present comparable provisions, 
lating to charter schools, effective June 18, 1999. For see 22-8B-1 NMSA 1978 et'seq. 


22-8A-3. Repealed. 


Repeals. — Laws 1999, ch. 281, § 25 repealed 22-8A-3 provisions of former sections, see the 1998 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1993, ch. 227, § 3, re- NMOneSource.com. For present comparable provisions, 
lating to charter schools, effective June 18, 1999. For see 22-8B-1 NMSA 1978 et seq. 
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22-8A-4. Repealed. 
Repeals. — Laws 1999, ch. 281, § 25.repealed 22-8A-4 


NMSA 1978, as enacted by Laws 1993, ch. 227, § 4, re-. 
lating to charter schools, effective June 18, 1999. For 


22-8A-5. Repealed. 


Repeals. — Laws 1999, ch. 281, § 25 repealed 22-8A-5 


NMSA 1978, as enacted by Laws 1998, ch. 227, § 5, re- 
lating to charter schools, effective June 18, 1999. For 


22-8A-6, Repealed. 


Repeals. — Laws 1999, ch. 281, § 25 repealed 22-8A-6 
NMSA 1978, as enacted by Laws 1993, ch. 227, § 6, re- 
lating to. charter schools, effective June 18, 1999. For 


22-8A-7. Repealed. 


Repeals. — Laws 1999, ch. 281, § 25 repealed 22-8A-7 
NMSA 1978, as enacted by Laws 1993, ch. 227, § 7,.re- 
lating to charter schools, effective June 18, 1999. For 


PUBLIC SCHOOLS 


provisions of former sections, see the 1998 NMSA/1978 on 
NMOneSource.com. For present comparable provisions, 
see 22-8B-1 hati os 1978 et ee 


provisions of former sections, see the 1998 NMSA 1978 on 
NMOneSource.com. For ‘present comparable provisions, 
see 22-8B-1 NMSA 1978 et seq. 


provisions of former sections, see the 1998 NMSA 1978 on 
NMOneSource.com. For present comparable provisions, 
see 22-8B-1 NMSA 1978 et seq. 


provisions of former sections, see the 1998 NMSA 1978 on 
NMOneSource.com. For present comparable provisions, 
see 22-8B-1 NMSA 1978 et seq. 


ARTICLE 8B 
Charter Schools 


Sec. 

22-8B-1.. Short title. 

22-8B-2. Definitions. 

22-8B-3. Purpose. 

22-8B-4. Charter schools' rights and. responsibilities; 


operation. 
22-8B-4.1. Charter schools' enrollment procedures. 
22-8B-4.2.' Charter school facilities; standards. 
22-8B-5. Charter schools; status; local school board au- 
thority. 
Governing body training, 
Governing body conflicts of interest. ~ 
Chartering authority; powers; duties; liability. 
Governing body authority over who may 
carry a firearm on charter school property. 
22-8B-6. Charter school requirements; application pro- 
cess; authorization; state board of finance 
designation required; public hearings; sub- 
committees. 
22-8B-7. Appeal of denial, nonrenewal, suspension or 
revocation; procedures. 
22-8B-8. \Charterapplication; contents. 
22-8B-9. Charter school contract; contents; rules. 


22-8B-5.1. 
22-8B-5.2. 
22-8B-5.3, 
22-8B-5.4. 


22-8B-1. Short title. 


Sec. 

22-8B-9.1. Performance framework. 

22-8B-10, Charter schools; employees. 

22-8B-11. Charter schools; maximum number estab- 
lished. 

22-8B-12, Charter schools; term; oversight ae: correc- 
tive actions; site visits; renewal of charter; 
grounds for honrenewal or revocation. 

22-8B-12.1. Charter school closure; chartering authority 
protocols; chartering authority duties; dis- 
tribution of assets. 

22-8B-12.2. Charter schools; proposals to open or close a 
public school on tribal land; consultation 
with tribal leaders and members and fami- 
lies of students. 

22-8B-13. Charter school financing. 

22-8B-14.. Charter schools stimulus fund created. 

22-8B-14.1. Repealed. 

22-8B-15. Repealed. 

22-8B-16. Public education commission; powers and 
duties. 

22-8B-17. Charter schools division; duties. 

22-8B-17.1. Division; annual report, 


Chapter 22, Article 8B NMSA 1978 may be cited as the "Charter Schools Act". 


History: Laws 1999, ch. 281, § 1; 2005, ch. 221, § 1; 
2006, ch, 94, § 26. 

The 2006 amendment, effective July 1, 2007, changed 
"1999 Charter Schools Act" to "Charter Schools Act". 


924 


The 2005 amendment) effective July 1, 2005, changed 
the statutory reference to the act. 
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22-8B-2. Definitions. 


As used in the Charter Schools Act: 

A. “charter school" means a conversion school or start-up school crihgeland by the chartering 
authority to operate as a public school; 

B. “chartering authority” means either a local school board or the commission; 

C,_ "commission" means the public education commission; 

D.. "conversion school" means an existing public school within a school district that was autho- 
rized by a local school board to become a charter school prior to July 1, 2007; 

E. "division" means the charter schools division of the department: 

F. "enrollment preference" means filling a charter school's,openings with students, or siblings 
of students, who have already been admitted to the school through a an appropriate admission pro- 
cess ar are continuing through subsequent grades; 

G. "governing body" means the governing structure of a charter school as set forth in the 
school's charter; 

H. "governing body training" means the training required ct Se to acting 22-8B-5.1 
NMSA 1978 to educate governing body members and ensure’compliance with all applicable laws, 
which training may be obtained from any source, individual or entity that has been approved by 
the department, 

I. "management" means authority over the hiring, termination and daseto: day direction of a 
school's employees or contractors, whether they are licensed or not; 

J. “material violation" means the act of failing to accomplish a requirement of a law, rule or 
contract or a charter school's bylaws that substantially affects the charter school's employees' or 
students’ rights or privileges; 

K. "nondiscretionary waiver" means a waiver of toakivementa’ or rules and the provisions of 
the Public School Code that the department‘shall grant pursuant to Section 22-8B-5 NMSA 1978 
and for which a charter school shall not require separate approval by the department; 

L.: "performance indicator" means a measurement tool that enables selected issues or condi- 
tions: to be monitored over time for the purposes of evaluating progress toward or away from a 
desired direction; 

M. "performance target" means the specific rating to aed the data from a school's perfor- 
mance indicators shall be compared to determine whether the school exceeds, meets, does not meet 
or falls far below that rating; 

N. "siblings" means: 

(1) students living in the same residence at least fifty percent of the time in a permanent 
or semipermanent situation, such as long-term foster care placements; or 
(2) students related to each other by blood, marriage or cohabitation; and 

O. "start-up school" means a public school developed by one or more parents, teachers or com- 

munity members authorized by the chartering authority to become a charter school. 


History: Laws 1999, ch. 281, § 2; 2006, ch. 94, § 27; 
2015, ch. 108, § 8. 
. The 2015 amendment, effective July 1, 2015, added 
numerous definitions to the definitions section of the 
Charter Schools Act; added new Subsection F and redesig- 
nated former Subsection F as Subsection-G; in Subsection 
G, after "charter;", deleted "and"; and added new Subsec- 
tions H through N and redesignated former Subsection G 
as Subsection O. 

The 2006 amendment, effective July L, 2007, in Sub- 


section A, deleted the qualification that a charter school 


22-8B-3. Purpose. 


be located within a school district authorized by the local 
school board to operate as a charter school and added the 
qualification that a charter school be authorized by the 
chartering authority to operate as a public school; added 
Subsection B to define chartering authority; added Subsec- 
tion C to define commission; provided in Subsection D (for- 
mer Subsection B) that a conversion school is a school that 
was authorized to become a charter school prior to July 1, 
2007; added a new Subsection E to define division and 
changed "local school board of the school district" to "char- 
tering authority" in Subsection G (formerly Subsection D). 


The Charter Schools Act is enacted to enable individual schools to structure their educational 
curriculum to encourage the use of different and innovative teaching methods that are based 
on reliable research and effective practices or have been replicated successfully in schools with 
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diverse characteristics; to allow the development of different and innovative forms of measuring 
student learning and achievement; to address the needs of all students, including those deter- 
mined to be at risk; to create new professional opportunities for teachers, including the opportu- 
nity to be responsible for the learning program at the school site; to improve student achievement; 
to provide parents and students with an educational alternative to create new, innovative and 
more flexible ways of educating children within the public school system; to encourage parental 
and community involvement in the public school system; to develop and use site-based budgeting; 
and to hold charter schools accountable for meeting the department’ s educational standards and 
fiscal requirements. 


History: Laws 1999, ch. 281, § 3; 2006; ch. 94,$28. °°» "department" and deleted the requirement that charter 


The 2006 amendment, effective July 1, 2007, changed»; ' schools meet minimum educational standards and finan- 
"restructure" to "structure"; changed "state board" to . cial requirements. 


22-8B-4, Charter schools' rights and responsibilities; operation. 


A. Accharter school shall be subject to all federal and state laws and constitutional provisions 
prohibiting discrimination on the basis of disability, physical or mental handicap, serious medical 
condition, race, creed, color, sex, gender identity, sexual orientation, spousal affiliation, national 
origin, religion, ancestry or need for special education services and shall not allow for the imposi- 
tion of discipline, discrimination or disparate treatment against a student based on the student's 
race, religion or culture or because of the student's use of protective hairstyles or cultural or reli- 
gious headdresses, 

B. Acharter school shall be governed by a governing body in the manner apt forth i in the ahiie 
ter contract; provided that; a governing body shall have at least five members; and provided fur- 
ther that no member of a governing body for a charter school that is initially approved on or after 
July 1, 2005 or whose charter is renewed on or after July 1, 2005 shall serve on the governing body 
of another charter school. No member of a local school board shall be a member of:a governing 
body for a charter school or employed in any capacity by a locally chartered charter school located 
within the local school board's school district during the term of office for which the member was 
elected or appointed. 

C.. Acharter school shall be responsible for: 

(1) its own operation, including preparation of a budget, subject to audits pursuant tio the 
Audit Act [12-6-1 to 12-6-15 NMSA 1978]; and 
(2). contracting for services and personnel matters. 

D. A charter school may contract with a school district, a university or college; the state, an- 
other political subdivision of the state, the federal government or one of its agencies, a tribal gov- 
ernment or, any other third party for the use of a facility, its operation and maintenance and the 
provision of any service or activity that the charter school is required to perform in order to carry 
out the educational program described in its charter contract. Facilities used by a charter school 
shall meet the standards required pursuant to Section 22-8B-4.2 NMSA 1978. 

EK. A conversion school chartered before July 1, 2007 may choose to continue using the school 
district facilities and equipment it had been using prior to conversion, subject to the provisions of 
Subsection F of this section. 

F.- A school district'that has available land or one or more available facilities not currently used 
for other educational purposes shall make facilities and may make land available for lease, lease- 
purchase or purchase to the charter schools located in the school district for the charter schools' 
operations and shall notify the charter schools of that availability no later than May 1 of each year. 
The public school facilities authority shall annually ensure that each school district with available 
land or one or more available facilities has provided that notification. A school district may develop 
a facility prioritization plan that identifies which charter schools may lease, lease-purchase or pur- 
chase available school district facilities. School-district-owned land shall not be considered avail- 
able to a charter school if the school district has justified future use of that land through its five- 
year facilities master plan. An agreement for the use of school district facilities by a charter school 
may provide for reasonable lease payments; provided that the payments do not exceed the sum of 
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the lease reimbursement rate provided in Paragraph (1) of Subsection I of Section 22-24+4 NMSA 
1978 plus any reimbursement for actual direct costs incurred by the school district in providing 
the facilities; and provided further that any lease payments received by a:school district may be 
retained by the school district and shall not be considered to be cash balances in any calculation 
pursuant to Section 22-8-41 NMSA 1978. The available facilities:provided by a'school district to a 
charter school shall meet all berupancy standards as specified by the public’school capital outlay 
council. As used in this subsection, "other educational purposes" includes health clinics; daycare 
centers, teacher training centers, school district administration ‘functions and other ancillary ser- 
vices related to a school district's functions and operations. 

G. A locally chartered charter school may pay the costs of operation Sait; maintenance of its 
facilities or may contract with the school district to provide facility operation and maintenance 
services. 

H. Locally chartered charter school faelitees are eligible for state and local capital outlay funds 
and shall be included in the school district's five-year facilities plan. 

I. A locally chartered charter school shall negotiate with a school district, to provide transpor- 
tation to students eligible for transportation under the provisions of the Public School Code |Chap- 
ter 22 NMSA 1978]. The school district, in conjunction with the charter school, may establish a 
limit for student transportation to and from the charter school site not to extend beyond the school 
district boundary: 

J. Acharter school shall be a nonsectarian, nonreligious and non-home-based public school. 

K. Except as otherwise provided in the Public School Code, a charter school shall not charge 
tuition or have admission requirements. 

L. With the approval of the chartering authority, a single charter school may maintain sepa. 
rate facilities at two or more locations within the same school district; but, for purposes of calculat- 
ing program units pursuant to the Public School Finance Act (Chapter 22, Article 8 NMSA 1978], 
the separate facilities shall be treated together as one school. 

M. Acharter school shall be subject to the provisions of Section 22-2-8 NMSA 1978 and the As- 
sessment and Accountability Act [Chapter 22, Article 2C NMSA 1978]. 

N. Within constitutional and statutory limits, a charter school may acquire and dispose of 
property; provided that, upon termination of the charter, all assets of the locally chartered charter 
school shall revert to the local school: board and all assets of the state-chartered charter school 
shall revert to the state, except that, if all or any portion of a state-chartered charter school facility 
is financed with the proceeds of general obligation bonds issued by a local school board, the facility 
shall revert to the local school board. 

O. The governing body of a charter school may accept or reject any charitable gift, grant, devise 
or bequest; provided that no such gift, grant, devise or bequest shall be accepted if subject to any 
condition contrary to law or to the terms of the charter. The particular gift, grant, devise or bequest 
shall be considered an asset of the charter school to which it is given. 

P. The governing body may contract and sue and be sued. A local school board shall not be li- 
able for.any acts or omissions of the charter school. , 

Q. A charter school shall comply with all state and federal health and safety requirements ap- 
plicable to public schools, including those health and safety codes relating to educational building 
occupancy. 

R. A charter school is a public school that may contract with a school district or other party 
for provision of financial management, food services, transportation, facilities, education-related 
services or other services. The governing body shall not contract with a for-profit entity. for the 
management of the charter school. ' 

S. To enable state-chartered charter schools to submit required data to the department, an ac- 
countability data system shall be maintained by the department. 

T. Acharter school shall comply with all applicable state and federal laws and rules related to 
providing special education services. Charter school students with disabilities and their parents 
retain all.rights under the federal. Individuals with Disabilities Education Act and.its implement- 
ing state and federal rules. Each charter school is responsible for identifying, evaluating and offer- 
ing a free appropriate public education to all eligible children who are accepted for enrollment in 
that charter school. The state-chartered charter school, as a local educational agency, shall assume 
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responsibility for determining students' needs for special education and related services. The divi- 
sion may promulgate rules to implement the requirements of this subsection. 


U. Asused in this section: 
(1) 


"cultural or religious headdresses" includes hijabs, head wraps ( or other headdresses 


used as part of an individual's personal cultural or religious beliefs; 


(2) 


"protective hairstyles": includes such hairstyles as braids, locs, twists, tight coils or 


curls, cornrows, bantu knots, afros, weaves, wigs or head wraps; and 


(3) 


"race" includes traits historically associated with race, including hair texture, Jength of 


hair, protective hairstyles or cultural or religious headdresses. 


History: Laws 1999, ch. 281, § 4; 2000, ch. 82, § 2; 
2001, ch. 348, § 1; 20038, ch. 153, § 32; 2005, ch, 221, § 2; 


2006, ch. 94, § 31; 2007, ch. 366, § 16; 2011, ch. 14, § 1; 


2021, ch. 19, § 2; 2021, ch. 37, §'2; 2022, ch. 19, § 2. 

Cross references, — For the Human Rights Act; see 
28-1-1 NMSA 1978. 

For the Public School Facilities Authority, see 22-20-1 
NMSA 1978. 

For the Public School Capital Outlay Act, see 22-24-1 
NMSA 1978. 

For the Public School Capital Improvements Act, see 22- 
25-1 NMSA 1978. 

For Public School Buildings Act, see 22-26-1 NMSA 
1978. 

For the federal Individuals with Disabilities Education 
Act, see 20 U.S.C. § 1400. 

The 2022 amendment, effective May 18, 2022, re- 
quired school districts to notify charter schools of property 
available for the charter schools' educational operations, 
and authorized school districts to develop facility priori- 
tization plans that identify which charter schools may 
lease, lease-purchase.or purchase available school district 
facilities; in Subsection F, after "A school district", deleted 
"in which a charter school is geographically located shall 
provide a charter school with" and added "that has", after 
"available", added "land or one or more available", after 


"facilities", added "not currently used", after the next oc- © 
currence of "for", added "other educational purposes shall . 


make facilities and may make land available for lease, 
lease-purchase or purchase to", after the next occurrence 
of "the", deleted "school's" and added "charter schools lo- 
cated in the school district for the charter schools", and 
after "operations", deleted "unless the facilities are cur- 
rently used for other educational purposes” and added 
"and shall notify the charter schools of that availability no 
later than May 1 of each year, The public school facilities 
authority shall annually ensure that each school district 
with available land or one or more available facilities has 
provided that notification. A school district may develop 
a facility prioritization plan that identifies which charter 
schools may lease, lease-purchase or purchase available 
school district facilities. School-district-owned land shall 
not be considered available to a charter school if the school 
district has justified future use of that land through its 
five-year facilities master plan.", and after "reimburse- 
ment rate provided in", deleted "Subparagraph (b) of". 

The 2021 amendment, effective July 1, 2021, prohib- 
ited the imposition of discipline, discrimination or dispa- 
rate treatment against a student based on the student's 
race, religion or culture or because of the student's use of 
protective hairstyles or cultural or religious headdresses, 
and defined "cultural or religious headdresses", "protec- 
tive hairstyles", and "race" as used in this section; in Sub- 
section A, after "special education services", added “and 
shall not allow for the imposition of discipline, discrimina- 
tion or disparate treatment against a student based on 
the student's race, religion or culture or because of the 
student's use of protective hairstyles or cultural or reli- 
gious headdresses"; and added new Subsection U. 


Laws 2021, ch. 19, § 2 and Laws 2024, ch. 37, § 2, both 
effective July 1, 2021, enacted identical amendments to 
this section, The section was set out as amended by Laws 
2021, ch. 37, § 2. See 12-1-8 NMSA 1978, 

‘The 2011 amendment, effective July 1,.2012, prohib- 
ited discrimination based on physical or mental handicap, 
serious medical condition, sex, gender identity, sexual ori- 
entation and spousal affiliation; and prohibited a member 
of a local school board from being a member of thé govern- 
ing body of a charter school or being employed by a char- 
ter school in the school board's school district. 

The 2007 amendment, effective July 1, 2007, amended 
Subsection F to authorize reasonable lease payments 
for the use of school district facilities by charter schools 
provided that the payments do not exceed the lease re- 
imbursement rate specified in 22-24-4 NMSA 1978 and 
that the payments are not considered to be cash balance 
in calculations under 22-8-41 NMSA 1978 and amended 
Subsection N to provide that upon the termination of the 
charter of a chartered school, the assets financed by gen- 
eral obligation bonds issued by the school district shall 
revert to the local school board. 

The 2006 amendment, effective July 1, 2007, added 
the condition in Subsection B that a governing body must 
have at least five members; provided in Paragraph (1) of 
Subsection C that operations are subject to audit pursu- 
ant to the Audit Act; in Subsection E, added the quali- 
fication that the conversion school must be chartered 
before July 1, 2007 and added the condition that the use 
of equipment and facilities is subject to Subsection F; 
provided in Subsection F that the facilities provided to a 
charter school must meet all occupancy standards speci- 
fied by the public school capital outlay council; changed 
"charter school" to "locally chartered charter school" in 
Subsections G through I; changed "school district" to 
"chartering authority" in Subsection L; in'Subsection N, 
added the qualification that the acquisition and disposi- 
tion of property must be within constitutional and statu- 
tory limits and that all assets of state-chartered schools 
will revert to the state, added Subsection R to provide 
for contracting authority of charter schools; added Sub- 
section S to require an accountability data system; and 
added Subsection T to provide for special education ser-- 
vices. 

The 2005 amendment, effective July 1, 2005, pro- 
vided in Subsection B that no member of a governing 


‘body of a school that is initially approved or whose 


charter is renewed on or after July 1, 2005 shall serve 
on the governing body of another charter school; pro- 
vided in Subsection D that a charter school may con- 
tract with the state and its political subdivisions, the 
federal government or its agencies and a tribal govern- 
ment; provided in Subsection D that the facilities of a 
charter school must meet the standards of 22-8B-4.2 
NMSA 1978; deleted the former provision in Subsec- 
tion E which provided for the use’by charter schools of 


school district facilities; provided in Subsection. E that 
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provide for the use by charter schools of school district 
facilities; authorized a charter school in Subsection G 
to pay the costs of operation and maintenance of its fa- 
cilities and to contract with a school district for facility 
operation and maintenance services; added Subséction 
H to provide that charter school facilities are eligible 
for state and local capital outlay funds and shall be in- 
cluded in the school district's five-year facilities plan; 
deleted the former provision of Subsection G, which 
provided that a charter school may negotiate with a 
school district for capital expenditures; added Sub- 
section L to provide that a single charter school may 
maintain separate facilities at two or more locations, 
but that all locations shall be deemed to be a single 
location for purposes of calculating program units pur- 
suant to the Public School Finance Act; and provided 
in Subsection Q that applicable health and safety re- 
quirements include health and safety codes relating to 
educational building occupancy. 

The 2003 amendment, effective April 4, 2003, de- 


leted "local" preceding "school district" throughout the . 


section; and in Subsection J substituted "Section" for 
"Sections 22-1-6 and" preceding "22-2-8" near the mid- 
dle and inserted "and the Assessment and Accountabil- 
ity Act" at the end. 

The 2001 amendment, effective June 15, 2001, in 
Subsection F, substituted "shall" for "may" in the first sen- 
tence and added the second sentence. 

The 2000 amendment, effective March 7, 2000, de- 
leted former Subsection B, relating to enrollment proce- 
dures at start-up charter schools, and redesignated the 
remaining subsections accordingly. 


CHARTER SCHOOLS 


22-8B-4.2 


ANNOTATIONS 


Procurement Code applies to charter schools. 
— A-charter school is a public entity, that is subject to 
the Procurement Code, 18-1-1 NMSA 1979 et seq., which 
requires competitive bids or proposals unless the school 
demonstrates that a sole-source contract by a single ven- 
dor is warranted. 2014 Op. Att'y Gen. 14-03. 

Management agreement with a for-profit entity. — 
Where a virtual charter school entered into a contract with 
a for-profit company for products and services that involved 


-educational program consulting; personnel assistance; fa- 


cility management; business administration of program 
aspects; budgeting, financial reporting and preparing a pro- 
posed annual budget; financial planning; maintenance of 
student records and retention of the records on behalf of the 
school; recommendation of school policies and procedures 
for student discipline; creation of the annual report to the 
chartering authority; development of teacher training and a 
faculty handbook; assistance in the development of charter 
policies and the charter renewal process; providing policies 
and procedures for instructional property; solicitation and 
receipt of grants and donations from public funds; and any 
other services agreed to by the parties, the services provided 
by the for-profit company and the relationship created un- 
der the contract constituted "management of the charter 
school" in violation of 22-8B-4(R) NMSA 1978, which pro- 
hibits the management of a charter school by a for-profit 
entity. 2014 Op. Att'y Gen, 14-03. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — Valid- 
ity, construction, and application of statute or regulation 
governing charter schools, 78 A.L.R.5th 538. 


22-8B-4.1. Charter schools' enrollment procedures, | 


A. Start-up schools and conversion schools are subject to the following enrollment procedures: 
(1) a start-up school may either enroll students on a first-come, first-served basis or 
through a lottery selection process if the total number of applicants exceeds the number of spaces 


available at the start-up school; and 


(2) a conversion school shall give enrollment preference to students who are enrolled in 


the public school at the time it is converted into a charter school and to siblings of students admit- 
ted to or attending the charter school. The conversion school may either enroll all other students 
on a first-come, first-served basis or through a lottery selection process if the total number of ap- 
plicants exceeds the number of spaces available at the conversion school. 

B. In subsequent years of its operation, a charter school shall give enrollment preference to: 


(1) students who have been admitted to the charter school through an appropriate admis- 
sion process and remain in attendance through subsequent grades; 

(2) children of employees employed by the charter school; and 

(3) siblings of students already admitted to or attending the same charter school. 


History: 1978 Comp., § 22-8B-4.1, enacted by Laws 
2000, ch, 82, § 3; 2021, ch, 28, §.1. 

The 2021 amendment, effective July 1, 2021, provided 
an enrollment preference for students whose parents are 
employees of the charter school; and in Subsection B, 


added new Paragraph B(2) and redesignated former Para- 
graph B(2) as Paragraph B(3). 

Applicability. — Laws 2021, ch. 28, § 2 provided that 
the provisions of Laws 2021, ch. 28, § 1 apply to the 2021- 
2022 school year and subsequent school years, 


22-8B-4.2. Charter school facilities; standards. _ . 


A. The facilities of a charter school that is approved on or after July 1, 2005 and before July 1, 
2015 shall meet educational occupancy standards required by applicable New Mexico construction 
codes. . . 

B. The facilities of a charter school whose charter has been renewed at least once shall be 
evaluated, prioritized and eligible for grants pursuant to the Public.School Capital Outlay Act 


929 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved, 


22-8B-5 PUBLIC SCHOOLS '22-8B-5 
[Chapter 22, Article'24 NMSA 1978] in the same manner as‘all other public schools in the state; 
provided that for charter, school facilities in leased facilities, grants may be used .to provide ad- 
ditional lease payments for leasehold improvements made by the lessor. . | 

C. On or after July 1, 2011, a new charter school shall not open and an existing: charter school 
shall not relocate mugen the facilities of the new or relocated charter school, as measured by the 
New Mexico condition index, receive a condition rating equal to or better than the average condi- 
tion for all New Mexico public schools for that year or the charter school demonstrates, within 
eighteen months of occupancy or relocation of the charter, the way in which the facilities will 
achieve a rating equal to or better than the average New Mexico condition index. 


D. On or after July 1, 2015, a new charter school shall not open and an existing charter shall 


not be renewed unless the charter school: 
-(1) ‘is housed in a building that is: 


(a) owned by the charter school, the sdaook district, the state, an institution ‘of the 
state, another political subdivision of the state, the federal government or one of its agencies or 4, 


tribal government; or 


(b) _ subject to a lease-purchase arrangement that has been eistered into and approved 
pursuant to the Public School Lease Purchase Act [Chapter 22, Article 26A NMSA 1978]; or 
(2) ifit is not housed in a building described in Paragraph (1) of this Bubsechhan, demon- 


strates that: 


(a) the facility in which the charter school is housed meets the statewide adequacy 
standards developed pursuant to the Public School Capital Outlay Act and the owner of the fa- 
cility is contractually obligated to maintain those standards at no additional cost to the charter 


school or the state; and 


(b) either: 1) public buildings are not available or adequate for the educational pro- 
gram of the charter school; or 2) the owner of the facility is a nonprofit entity specifically organized 
for the purpose of providing the facility for the charter school. 

E, Without the approval of the public school facilities authority pursuant to Section 22-20-1 
NMSA 1978, a charter school shall not enter into a lease-purchase agreement, 


F. The public school capital outlay council: 


(1) shall determine whether facilities of a charter school meet the educational occupancy 
standards pursuant to the requirements of Subsection A of this section or the requirements of 
Subsections B, C and D of this section, as applicable; and 

(2) upon a determination that specific requirements are not appropriate or reasonable for 
a charter school, may grant a variance from those requirements for that charter school. 


History: Laws 2005, ch. 221, § 3; 2005, ch. 274, § 2; 


2007, ch. 366, § 17; 2009, ch. 258, § 1; 2011, ch, 69, § 2. ~ 


Cross references, — For the Public School Capital 
Outlay Council, see 22-24-6 NMSA 1978, 


The 2011 amendment, effective July 1, 2011, added . 
Subsection C to require new and relocated charter schools’ 


to use facilities that meet the average condition of public 
school facilities or to demonstrate the way in which the fa- 
cilities will achieve the average condition of public school 
facilities; and added Subsection E to require the pub- 
lic school facilities authority to approve lease-purchase 
agreements, 

The 2009 amendment, effective April 8, 2009, in Sub- 
section A, after "and before"; changed "July 1, 2010" to 
"July 1, 2015"; in Subsection B, after "charter school", de- 
leted "that is in existence, or has been approved, prior to 
July 1, 2005" and added "whose charter has been renewed 
at least once"; after "grants may be used", deleted "as" and 
added "to provide'' and after "leasehold improvements", 


added "made by the lessor"; in Subsection C, after "July 1", 
deleted "2010, an application for a charter shall not be ap- 
proved" and added "2015, a new charter schoo! shall not 
open", in Paragraph (1) of Subsection C, after "housed in 


a", deleted "public"; deleted former Subparagraph (b) of 


Paragraph (1) of Subsection C, which provided that the 
building must be eligible for grants pursuant to the Public 
School Capital Outlay Act; deleted former Paragraph (2) 
of Subsection C, which provided that the building must 
meet statewide adequacy standards and be leased with an 
option to purchase; added Subparagraph (b) of Paragraph 
(1) of Subsection C; and in Paragraph (1) of Subsection D, 
after "Subsection A of this section", deleted "shall deter- 
mine whether facilities of a charter school meet", 

The 2007 amendment, effective July 1, 2007, added 
Paragraph (2) of Subsection C to require charter ‘schools 
to meet the statewide adequacy standards for buildings 
on or after July 1,.2010.., 


22-8B-5. Charter schools; status; local school board authority. 


A. The local school board may waive only locally ae Benoe district requirements for 


locally chartered charter schools. 
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B. A state-chartered charter school is exempt from school district. requirements. A. state- 
chartered charter school is responsible for developing its own written policies and procedures 1 in 
accordance with this section. 

C. The department shall waive requirements or rules and provisions of the Public School Code 
[Chapter 22 [except Article 5A] NMSA:1978] pertaining to individual class load, teaching load, 
length of the school day, staffing patterns, subject areas, purchase of instructional material, evalu- 
ation standards for school personnel, school principal duties and driver education. The department 
may waive requirements or rules and provisions of the Public School Code pertaining to gradua- 
tion requirements. Any waivers granted pursuant to this section shall be for'the term of the char- 
ter granted but may be suspended or revoked earlier by the department. 

D. Acharter school shall be a public school accredited by the department and shall be account- 
able to the chartering authority for purposes of ensuring compliance with applicable laws, rules 
and charter provisions. 3 

E. A local school board shall not require any employee of the school district to be “rte in 
a charter school. 

F, .A local school board shall not require any student residing within*the errant iii boundary 
of its district to enroll in a charter school. 

G. A student who is suspended or expelled from a charter sible shall be — to be sus- 
pended or expelled from the school district in which the student resides. 


History: Laws 1999, ch. 281, § 5; 2006, ch. 94, § 32. » © state-chartered charter schools is°exempt form school 


Cross references, — For the Public School Capital district requirements and is responsible for developing 
Outlay Council, see 22-24-6 NMSA 1978. policies and procedures; and in Subsection C (formerly 

The 2006 amendment, effective July 1, 2007, pro- Subsection B), provided that the department shall waive 
vided in Subsection A for’ waiver: of requirements for ' requirements for class load, teaching load, length of school 
locally chartered. charter schools; deleted former Sub- day, staffing, subject areas and instructional material. 


section B; added a new Subsection B to provide that a 


22-8B-5.1. Governing body training. 


The department shall develop a mandatory training course for all governing body members 
that explains department rules, policies and procedures, statutory powers and duties of governing 
boards, legal concepts pertaining to public.schools, finance and budget and other matters deemed 
relevant by the department, The department, shall notify the governing body members of the dates 
of the prenine courses. 


History: Laws 2009, ch. 18, § 1. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 18 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


22-8B-5.2. Governing body conflicts of interest. 


A. A person shall not serve as a member of a governing body of a charter school if the person 
or an immediate family member of the person is an owner, agent of, contractor with or otherwise 
has a financial interest in a for-profit or nonprofit entity with which the charter school contracts 
directly, for professional services, goods or facilities. A violation of this subsection renders the 
contract between the person or the person's immediate family member and the charter school 
voidable at the option of the chartering authority, the department or the governing body. A person 
who knowingly violates this subsection may be individually liable to the charter school for any 
financial damage caused by the violation. 

B. No member of'a governing body or employee, officer or agent of a charter school shall par- 
ticipate in selecting, awarding or administering a contract with the charter school if a conflict 
of interest exists. A conflict of interest exists when the member, employee, officer or agent or an 
immediate family member of the member, employee, officer or agent has a financial interest in 
the entity with which the charter school 1 is contracting. A violation of this subsection renders the 
contract voidable. 
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C. Any employee, agent or board member of the chartering authority who participates in the 
initial review, approval, ongoing oversight, evaluation or charter renewal process of a charter 
school is ineligible to serve on the governing body of the charter school chartered by the chartering 
authority. 

D. As used in this section, "immediate family member" means spouse, father, father-in-law, 
mother, mother-in-law, son, son-in-law, daughter, daughter-in-law,. brother, Srotiiom Bishi, sister, 
sister-in-law or any other relative who is financially aCe 


Sifts Laws 2011, ch. 14, § 7. Effective dates. — Laws 2011, ch. 14,§ 10 made Laws 
2011, ch, 14, § 7 effective July 1, 2012. 


22-8B-5.3. Chartering authority; powers; duties; liability. 


A chartering authority shall: 
A. evaluate charter applications; 
B.. actively pursue the utilization of charter schools to niles identified education needs and 
promote a diversity of educational choices; 
C. approve charter applications that meet the requirements of the Chaitar Schools Act; 
D. decline to approve charter applications that fail to:meet the requirements of the Charter 
Schools Act or are otherwise inadequate; 
E. negotiate and execute, in good faith, charter contracts that meet the requirements of the 
Charter Schools Act with each approved charter school; 
F. monitor, in accordance with the requirements of the Charter Schools Act and the terms of the 
charter contract, the performance and legal compliance of charter schools under their authority; 
G. determine whether a charter school merits suspension, revocation or nonrenewal; and 
H. develop and maintain chartering policies and practices consistent with nationally recog- 
nized principles and standards for quality charter EN BE in all major areas of authorizing, 
including: 
(1) organizational capacity and infrastructure; 
(2) evaluating charter applications; 
(3) performance contracting; 
(4) charter school oversight and evaluation; and 
(5) charter school suspension, revocation and renewal processes. 


History: Laws 2011, ch. 14, § 8. Effective dates. — Laws 2011, ch. 14, § 10 made Laws 
2011, ch. 14, § 8 effective July 1, 2012. 


22-8B-5.4. Governing body authority over who may carry a firearm on 
charter school property. 


Only the governing body has the authority to authorize school security personnel to carry a fire- 
arm on any charter school premises or other charter school property. The decision shall be made in 
an open meeting and shall be formalized as a policy of the governing body. 


History: Laws 2019, ch. 189, § 2. Effective dates. — Laws 2019, ch. 189, § 5 made Laws 
2019, ch. 189, § 2 effective July 1, 2020. 


22-8B-6. Charter school requirements; application process; | 
authorization; state board of finance designation required; | 
public hearings; subcommittees. 


A. A local school board has the authority to approve the establishment of a locally chartered 
charter school within that local school board's district. 

B. No later than the second Tuesday of January of the year in which an application will be filed, 
the organizers of a proposed charter school shall provide written notification to the commission 
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and the ‘school district in which the'charter school is proposed to be located of their intent to estab- 
lish a charter school. Failure to notify may result in an application not being accepted. 

C.. A charter school applicant shall apply to either a local school board or the commission for 
a charter. If an application is submitted to a chartering authority, the chartering authority shall 
process the application. Applications for initial charters shall be submitted by June 1 to be eligible 
for consideration for the following fiscal year; provided that the June 1 deadline may be waived 
upon agreement of the applicant and the chartering authority. 

D. An application shall include the total number of grades the charter school proposes to pro- 
vide, either immediately or phased. A charter school may decrease the number of grades it eventu- 
ally offers, but it’shall not increase the number of grades or the total number of students proposed 
to be served in each grade. 

E. An application shall include the total number of students thé charter school proposes to 
serve in each of the charter school's first three years of operation. No later than June 15, each local 
school board and the commission shall notify the department as to the number of students each 
charter school applicant proposes to serve in each year. 

F. An application shall include a detailed description of the charter school's projected facility 
needs, including projected requests for capital outlay assistance that have been approved by the 
director of the public school facilities authority or the director's designee. The director shall re- 
spond to a written request for review from a charter applicant within forty-five days of the request. 

G. An application may be made by one or more teachers, parents or community members or by 
a public post-secondary educational institution or nonprofit organization: Municipalities, counties, 
private post-secondary educational institutions and dF BRON business entities are not eligible to 
apply for or receive a charter. 

H. An initial application for a charter school abstr not bel made after June 30, 2007 if the pro- 
posed charter school's proposed enrollment for all grades or the proposed charter school's proposed 
enrollment for all. grades in combination with any other charter school’s enrollment for all grades 
would equal or excéed ten percent of the total MEM of the school district in which the charter 
school will be geographically located and that school district has a total enrollment of not more 
than one thousand three hundred students. 

I. A state-chartered charter school shall not be approved for operation unless its ‘governing 
body has qualified to be a board of finance. 

J. The chartering authority shall receive and review all applications for charter schools sub- 
mitted to it. The chartering authority shall not charge application fees. 

K. The chartering authority shall hold at least one public hearing in the school district in which 
the charter school is proposed to be located to obtain information and community input to assist it 
in its decision whether to grant a charter school application. The chartering authority may desig- 
nate a subcommittee of no fewer than three members to hold the public hearing, and, if so, the hear- 
ing shall be transcribed for later review by other members of the chartering authority. Community 
input may include written or oral comments in favor of or in opposition to the application from the 
applicant, the local community and, for state-chartered charter schools, the local school board and 
school district in whose geographical boundaries the charter school is proposed to be located. 

L. ‘The chartering authority shall rule on the application for a charter school in a public meet- 
ing by September 1 of the year the application was received; provided, however, that prior to ruling 
on the application for which a designated subcommittee was used, any member of the chartering. 
authority who was not present at the public hearing shall receive the transcript of the public hear- 
ing together with documents submitted for the public hearing. If not ruled upon by that date, the 
charter application shall be automatically reviewed by the secretary in accordance with the provi- 
sions of Section 22-8B-7 NMSA 1978. The charter school applicant and the chartering authority 
may, however, jointly waive the deadlines set forth in this section. 

M. A chartering authority may approve, approve with conditions or deny an application. A 
chartering authority may deny an application if: 

(1) the application is incomplete or inadequate; 
(2) the application does not propose to offer an educational program consistent with the, 
requirements and purposes of the Charter Schools Act; 
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(3) the proposed head administrator or other administrative or fiscal staff was involved 
with another charter school whose charter was denied or revoked for fiscal mismanagement or the 
proposed head administrator or other administrative.or isda staff was discharged front a public 
school for fiscal mismanagement; 

(4) for a proposed state-chartered charter school; it does not request to have the governing 
body of the charter school designated as a board of finance or the sweiiating body dacs: not qualify 
as a board of finance; 

(5). for a proposed charter school on tribal land, it fails to receive approval from the tribal 
government; or 

(6) the application is otherwise contrary to the bash interests of the charter school's pro- 
jected students, the local community or the school district in whose geographic boundaries the 
charter school applies to operate. 

N. Ifthe chartering authority denies a charter school application or approves the application 
with conditions, it shall state its reasons for the denial or conditions in writing within fourteen 
days of the meeting. If the chartering authority grants a charter, the approved charter shall be 
provided to the applicant together with any imposed conditions. 

O. Acharter school that has received a notice from the chartering authority denying approval 
of the charter shall have a iaeint to a héaribe by the secretary as Fioutded: in Section 22-8B-7 
NMSA 1978. 


History: Laws 1999, ch. 281, § 6; 2005, ch, 221, § 4;, after "June 1", deleted "and July 1", and after "provided 
2006, ch. 94, § 833; 2007, ch. 198, § 1; 2009, ch. 6, § 1; that the", deleted "July" and added "June". 


2009, ch. 12, § 1; 2011, ch. 69, § 3; 2015, ch. 108, § 9; The 2011 amendment, effective July 1, 2011, in Sub- 
2019, ch, 174, § 4; 2019, ch. 206, § 20; 2019, ch. 207, § 20. section E, required the director of the public school fa- 
2019 Multiple Amendments. — Laws 2019, ch. 174, cilities authority or the director's designee to review and 
§ 4 and Laws 2019, ch, 207, § 20, both effective June 14, approve requests by charter schools for capital outlay as- 
2019, enacted different amendments to this section that sistance within forty-five days. 
can be reconciled. Laws 2019, ch. 206, § 20 and Laws 2019, The 2009 amendment, effective June 19, 2009, in Sub- 
ch. 207, § 20, enacted identical amendments to this sec- section J, permitted a chartering authority to designate 
tion. Pursuant to 12-1-8 NMSA 1978, Laws 2019, ch. 207, a subcommittee to hold public hearings; and. in Subsec- 
§ 20 as the last act signed by the governor, is set out above tion K, provided that prior to ruling on an application for 
and incorporates all amendments. The amendments en- which a subcommittee was used, any member of a chart- 
acted by Laws 2019, ch, 174, § 4, Laws 2019, ch. 206, §.20 ing authority who was not present at the public hearing 
and Laws 2019, ch. 207, § 20 are described below. To view shall receive the transcript of the public hearing and doc- 
the session laws in their entirety, see the 2019 session uments submitted for the public hearing. 
laws on NMOneSource.com. The 2007 amendment, ‘effective April 2, 2007, pro- 
The nature of the difference between the eects a hibited the filing of an application for a charter school af- 
is that Laws 2019, ch. 174, § 4, authorized a chartering ter June 2007 if the school's proposed enrollment forall 
authority to deny an application for a proposed charter grades in combination with any other charter school's en- 
school on tribal land if-it fails to receive approval from rollment for all grades will equal or exceed ten percent of 
the tribal government, and Laws 2019, ch. 206, §,20 and the total MEM of the school district. 
Laws 2019, ch. 207, § 20, provided additional content The 2006 amendment, effective July 1, 2007, added 
requirements for an application to establish a charter Subsection B ‘to provide advance notice to the commis- 
school. sion and the school district of intent to establish a char- 
Laws 2019, ch. 207, § 20 and Laws 2019, ch. 206, ter school; in Subsection C provided that the chartering 
§ 20, both effective June 14, 2019, provided additional authority must process applications submitted to it and 
content requirements for an application to establish a changed "local school board" to "chartering authority"; 
charter school; added new Subsection E and redesignated added Subsection D to provide for the number of grades 
former Subsections E through N as Subsections F through of charter schools and changed the number of grades; 
O, respectively. . provided in Subsection E (formerly Subsection C) that 
Laws 2019, ch, 174, § 4, effective June 14, 2019, autho- the application shall include a detailed description of the 
rized ‘a chartering authority to deny an application for a projected capital outlay needs; provided’ in Subsection 
proposed charter school on tribal land if it fails to. receive F (formerly Subsection. D)-that.an application may be 
approval from the tribal government; and in Subsection L, made by a public post-secondary educational institution 
added new Paragraph L(5) and redesignated former Para- or nonprofit organization and that certain institutions 
graph L(5) as Paragraph L(6). and entities are not eligible to apply for or to receive a 
The 2015 amendment, effective July 1, 2015, speci- charter; added Subsection G to prohibit applications af- 
fied that each local school board has the authority to ap- ter June 30, 2007 under certain circumstances; added 
prove the establishment of a "locally chartered" charter Subsection H to require the charter school to qualify as 
school, and changed the date by when applications for a board of finance; deleted former Subsection E, which 
initial charters must be submitted; in Subsection A, af- provided for applications for conversion schools; in Sub- 
ter "establishment of a", added "locally chartered", after section I (formerly Subsection F) changed "local school 
"charter school within", deleted "the" and added "that lo- board" to "chartering authority" and deleted the provi- 
cal", after "school", added "board's"; and after "district", sion that if an ‘application is incomplete, the board shall 
deleted "in which it is located"; and in Subsection C, after request the necessary information from the applicant; 
"shall be submitted", deleted "between" and added "by", in Subsection J (formerly Subsection G), changed "local 
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school board" to "chartering authority", requires a public 
meeting in the school district in which the charter school 
is proposed to be located, and provides for community in- 
put; deleted former Subsection H, which provided for an 
appeal by an applicant to the secretary; added Subsection 
K to provide for the approval and denial of an application; 
in Subsection L (formerly Subsection I), changed "local 
school board" to "chartering authority", required written 
reasons within fourteen days after a meeting, deleted the 
requirement that a copy of the approved charter be sent 
within fifteen days after granting the charter and added 


CHARTER SCHOOLS 


22-8B-7 


the applicant together with any imposed conditions; and 
added Subsection M to provide for a hearing by the secre- 
tary if an application is denied. 

The 2005 amendment, effective July 1, 2005, changed 
the application deadline from October 1 to July 1 and 
changed "school year" to "fiscal year" in Subsection 'B; 
added Subsection C to provide that an application shall 
include a request for capital outlay funding; and provided 
in Subsection I that if the local school board approves the 
application with conditions, it shall state the reasons for 
the conditions. 


the provision that the approved:charter be provided to 


22-8B-7. Appeal of denial, nonrenewal, suspension or revocation; 
procedures. 


A. The secretary, upon receipt of a notice of appeal or upon the secretary's own motion, shall 
review decisions of a chartering authority concerning charter schools in accordance with the provi- 
sions of this section. 

B. A charter applicant or governing body that wishes to appeal a decision of the chartering 
authority concerning the denial, nonrenewal, suspension or revocation of a charter school or the 
imposition of conditions that are unacceptable to the charter school or charter school applicant 
shall provide the secretary with a notice of appeal within thirty days after the chartering author- 
ity's decision. The charter school applicant or governing body bringing the appeal shall limit the 
grounds of the appeal to the grounds for denial, nonrenewal, suspension or revocation or the impo- 
sition of conditions that were specified by the chartering authority. The notice shall include a brief 
statement of the reasons the charter school applicant or governing body contends the chartering 
authority's decision was in error. Except as provided in Subsection E of this section, the appeal and 
review process shall be as follows within sixty days after receipt of the notice of appeal, the secre- 
tary, at a public hearing that may be held in the school district in which the charter school is located 
or in which the proposed charter school has applied for a charter, shall review the decision of the 
chartering authority and make findings. If the secretary finds that the chartering authority acted 
arbitrarily or capriciously, rendered a decision not supported by substantial evidence or did not act 
in accordance with law, the secretary may reverse the decision of the chartering authority and order 
the approval of the charter with or without conditions. The decision of the secretary shall be final. 

C. The secretary, on the secretary's own motion, may review a chartering authority's decision 
to grant a charter. Within sixty days after the making of a motion to review by the secretary, the 
secretary, at a public hearing that may be held in the school district in which the proposed charter 
school that has applied for a charter will be located, shall review the decision of the chartering au- 
thority and determine whether the decision was arbitrary or capricious or whether the establish- 
ment or operation of the proposed charter school would: 

(1) violate any federal or state laws concerning civil rights; 
(2) violate any court order; or 
(3) threaten the health and safety of students within the school district. 

D. Ifthe secretary determines that the charter would violate the provisions set forth in Subsec- 
tion C of this section, the secretary shall deny the charter application. The secretary may extend 
the time lines established in this section for good cause. The decision of the secretary shall be final. 

“E. Ifa chartering authority denies an application or refuses to renew a charter because the 
public school capital outlay council has determined that the facilities do not meet the standards 
required by Section 22-8B-4.2 NMSA 1978, the charter school applicant or charter school may ap- 
peal the decision to the secretary as otherwise provided in this section; provided that the secretary 
shall reverse the decision of the chartering authority only if the secretary determines that the 
decision was.arbitrary, capricious, not supported by substantial evidence or otherwise not in ac- 
cordance with the law. . 

F. A person aggrieved by a final decision of the secretary may appeal the decision to the district 
court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. . 
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History: Laws 1999, ch. 281, § 7; 2005, ch. 221, § 5; 
2006, ch, 94, § 34. 

Cross references. — For the Public School Capital 
Outlay Council, see 22-24-6 NMSA 1978. 

For the secretary of public education, see 9-24-56 NMSA 
1978. 

For the secretary of public education, see 9-24-5 NMSA 
1978, 

For-appeals to the district pera see 1-074 NMRA. 

The 2006 amendment, effective July 1, 2007, changed 
"local school board" to "chartering authority" in Subsec- 
tions A through C and E; in Subsection B, deleted the 
provision which provided for remand of the decision of the 
local school board if the secretary finds the decision con- 
trary to the best interests of the students, school district or 
community with directions to approve the application and 
added a new provision which provides for the reversal of 
a decision of the chartering authority if the decision is ar- 
bitrary, capricious, not supported by. substantial evidence 
or not in accordance with the law; deleted the provision 
of former Paragraph (2) of Subsection B which provided 
that within thirty days after remand the application shall 


PUBLIC SCHOOLS 


22-8B-8 


be approved; deleted Paragraph (4) of Subsection C which 
provided for review to determine if the charter school 
would violate Section 22-8B-11 NMSA 1978; and added 
Subsection F to provide for an appeal to the district court. 

The 2005 amendment, effective July 1, 2005, changed 
"state board" to "secretary"; provided in Subsection B 
that the appellant shall limit the grounds of the appeal 
to grounds that include the imposition of conditions that 
were specified by the local school board, that’the notice 
shall include a statement of the reasons the governing 
board contends the local school board's decision was in 
error, and that except as provided in Subsection E, the 
appeal and review process shall consist of the procedure 
specified in Subsections B(1) and (2); provided in Sub- 
section B(1) that the hearing shall be held in the school 
district in which the charter school is located; and added 
Subsection E to provide for the appeal by a charter school 
of a decision to deny an application or to refuse to renew 
a charter because the public school capital outlay coun- 
cil has determine the facilities does not meet statutory 
standards and to prescribe a standard of review We the 
secretary. 


22-8B-8. Charter application; contents. 


The charter school application shall include: 


A. the mission statement of the charter school; 


B. > the goals, objectives and student performance outcomes to be achieved by the charter school: 

C. a description of the charter school's educational program, student performance standards 
and curriculum that must meet or exceed the department's educational standards and must be 
designed to enable each student to achieve those standards; ; 

D. a description of the way a charter school's educational program will meet the individual 
needs of the students, including those students determined to be at risk; 

K. a description of the charter school's plan for evaluating student performance, the types of 


assessments that will be used to measure student progress toward achievement of the state's 
standards and the school's student performance outcomes, the time line for achievement of the 
outcomes and the procedures for taking corrective action in the event that student Eater 
falls below the standards; 

F. evidence that the plan for the charter school is economically sound, including a proposed 
budget for the term of the charter and a description of the manner in which the annual audit of the 
financial and administrative operations of the charter school is to be conducted; 

G. evidence that the fiscal management of the charter school complies with all applicable 
federal and state laws and rules relative to fiscal procedures; 

H. evidence of a plan for the displacement of students, teachers and other employees who will 
not attend or be employed in the conversion school; 

I. a description of the governing body and operation of the charter school, including: 

(1) how the governing body will be selected; 

(2) qualification and terms of members, how vacancies on the governing body will be filled 
and procedures for changing governing body membership; and 

(3) the nature and extent of parental, professional educator and community involvement 
in the governance and operation of the school; 

J. an explanation of the relationship that will exist between the proposed charter school and 
its employees, including evidence that the terms and conditions of employment will be addressed 
with affected employees and their recognized representatives, if any; , 

K. the employment and student discipline policies of the proposed charter school; 

“L. an agreement between the charter school and the chartering authority regarding their re- 
spective legal liability and applicable insurance coverage; : 

M. a description of how the charter school plans to meet the transportation and food service 
needs of its students; 
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N. .a description of both the discretionary waivers and the waivers provided for in Section 22- 
8B-5 NMSA 1978 that the charter school is requesting or that will be provided from the local school 


board or the department and the charter ehdole plan for addressing and using these waiver re- 


quests; and 


O. a se a of the facilities the charter school plans to use. 


Fl akdatys tote 1999, ch. 281, § 8; 2006, ch. 94, 5 35; 
2011, ch, 14, § 2. 

Cross references, — For transfer of powers and du- 
ties of former state board of education, see 9-24-15 NMSA 
1978, 

For the Assessment and Accountability Act; see 22-2C-1 
NMSA 1978. 

For the Public School Finance Act, see 22-8-1 NMSA 


1978. npe tips tt 
For School Personnel Act, see 22-10A-1 NMSA 1978, 


For educational standards, see 22-13-1 to 22-13-27 ' 


NMSA 1978, 

»' The 2011 amendment, effective July 91, 2012, re- 
quired that the applications.of all charter schools contain 
the information specified in this section; required that 
applications contain a statement of student performance 
outcomes to tobe achieved by the school, an agreement 


' between the charter school and the chartering authority 


regarding legal liability and insurance coverage, and a 
description of discretionary waivers and waivers under 
Section 22-8B-5 NMSA 1978 that will be provided and 
the school's planned use of the waivers. 

The 2006 amendment, effective July 1, 2007, changed 
"local school board" to “chartering authority": deleted con- 
version schools in Subsection A; in Subsection C, changed 
"state board of education" to "department"; added Para- 
graph (2) of Subsection I to require inclusion of qualifica- 
tions and terms of members, the method of filling vacancies 
and procedures for changing membership; in Paragraph 
(3) of Subsection I, deleted a statement of the relationship 
between the governing body and the local school board; in 
Subsection L, added the qualification referring to a locally 


‘chartered charter school; and in Subsection P, changed 


"local school-board" to "chartering authority": 


22-8B-9. CRarter school contract; contents; rules. 


A. The chartering authority shall enter into a contract with the governing body of the appli- 
cant charter school within thirty days of approval of the charter application. The charter contract 
shall be the final authorization for the charter school and shall be part of the charter. If the char- 
tering authority and the applicant charter school fail to agree upon the terms of or enter into a 
contract within thirty days of the approval of the charter application, either party may appeal to 
the secretary to finalize the terms of the contract; provided that'such appeal must be provided in 
writing to the secretary within forty-five days of the approval of the charter application. Failure 
to enter into a charter contract or appeal to the secretary pursuant to this section precludes the 
chartering authority from chartering the school. 

B, The charter contract shall include: 

(1) all agreements regarding the release of the charter school from department and local 
school board rules and policies, including discretionary waivers provided for in Section 22-8B-5 
NMSA 1978; + | 

(2) any material term of the charter application as determined by the parties to the contract; 

(3) the mission statement of the charter school and how the charter school will report on 
implementation of its mission; 

(4) the chartering authority's duties to the charter school and liabilities of the chartering 
authority as provided in Section 22-8B-5. 3 NMSA 1978; 

(5) astatement of admission policies and procedures; 

(6): signed assurances from the charter school's governing body members regarding com- 
pliance with all federal and state laws governing organizational, programmatic and fimancial 
requirements applicable to charter schools; 

(7) the criteria, processes and procedures that the ddsteting authority will use for ongo- 
ing oversight of operational, financial and academic performance of the charter school; 

(8) a detailed description of how the chartering authority will use the withheld two per- 
cent of the school-generated program cost as provided in Section 22-8B-13 NMSA 1978; 

(9) the types and amounts of insurance liability coverage to be obtained by the charter school; 

(10) the term of the contract; 

(11) the process and criteria that the chartering authority intends to use to annually mon- 
itor and evaluate the fiscal, overall governance and student performance of the charter school, 
including the method that the chartering authority intends to use to conduct the evaluation as 
required by Section 22-8B-12 NMSA 1978; 
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(12) the dispute resolution processes agreed upon by the chartering authority and the 
charter school, provided thatthe processes shall, at a minimum, include: : 

(a) written notice of the intent to invoke the dispute resolution process, seni notice 
shall include a description of the matter in dispute; 

(b) atime limit for response to the notice and cure of the matter in ieathieal 

(ec) a procedure for selection of a neutral third party to assist in resolving the dispute; 

(d) a process for apportionment of all costs related to the dispute resolution process; and 

(e) a process for final resolution of the issue reviewed under the dispute resolution 
process; 

(18) the criteria, procedures and time lines, agreed upon by the charter school and the 
chartering authority, addressing charter revocation and deficiencies found in the annual status 
report pursuant to the provisions of Section 22-8B-12 NMSA 1978; 

(14) ifthe charter school contracts with a third-party provider, the criteria and procedures 
for the chartering authority to review the provider's contract and the charter school's financial 
independence from the provider; 

(15) all requests for release of the charter school from department rules or the Public 
School Code. Within ten days after the contract is approved by the local school board, any request 
for release from department rules or the Public School Code shall be delivered by the local school 
board to the department. If the department grants the request, it shall notify the local school board 
and the charter school of its decision. If the department denies the request, it shall notify the local 
school board and the charter school that the request is denied and specify the reasons for denial; 


(16) an agreement that the charter school will participate in the public school insurance 


authority; 


(17). if the charter school is a state-chartered charter school, a process for aah ner 
of and review of the school as a qualified board of finance and provisions for assurance that the 
school has satisfied any conditions imposed by the commission; 

(18) ..a listing of the charter school's nondiscretionary waivers; and 
(19). any other information reasonably required by either party to the contract. 
C. .The process for revision or amendment to the terms of the charter contract shall be made 
only with the approval of the chartering authority and the governing body of the charter school. 
If they cannot agree, either party may appeal to the secretary as pronidedt in Subsection A of this 


section. 


History: Laws 1999, ch. 281, § 9; 2006, ch. 94, § 36; 
2011, ch. 14, § 3; 2015, ch. 108, § 10. 

Cross references. — For transfer of powers and du- 
ties of former state board of education, see 9-24-15 NMSA 
1978. 

The 2015 amendment, effective July 1, 2015, required 
that each charter school contract contain a listing of the 
charter school's nondiscretionary waivers; in Paragraph 
(1) of Subsection B, after "discretionary waivers", deleted 
"and waivers’; in Paragraph (4) of Subsection B, after "Sec- 
tion", deleted "8 of this 2011 act" and added "22-8B-5.3 
NMSA 1978"; and added new Paragraph (18) of Subsection 
B and redesignated the succeeding subsection accordingly, 

The 2011 amendment, effective July 1, 2012, required 
that a chartering authority and a charter school enter into 
a contract as a condition to chartering the school; provided 
a procedure for finalizing a contract if the parties fail to 
timely enter into a contract and for amending a contract if 
the parties cannot agree upon amendments; and specified 
the minimum required contents of a contract. 


The 2006 amendment, effective July 1, 2007, changed 
"local school board" to "chartering authority" in Subsec- 
tion A; in Subsection B, deleted the reference to a contract 
between the charter school and the local:school board and 
changed "school district" to "department", in Subsection 
C; added the qualification for locally chartered charter 
schools at the beginning of the first sentence and changed 
"state board" to "department"; deleted former Subsec- 
tion D, which provided for waiver of certain Public School 
Code requirements for charter schools; in Subsection E 
(formerly Subsection F), changed "local school board" to 


"chartering authority"; and in Subsection F (formerly Sub- 


section G), added the qualification for locally chartered 
charter schools at the beginning of the first sentence. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity, construction, and application of statute or regulation 
governing charter schools, 78 A.L.R.5th 533. 


22-8B-9.1. Performance framework. 


A. The performance provisions in the charter contract shall be based on a framework that 
clearly sets forth the academic and operations performance indicators and performance targets 
that will guide the chartering authority's evaluation of each charter school. The performance 
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framework shall be a material'term of the charter school contract and shall include performance 
indicators and performance targets for, at a minimum: 

(1) student academic performance; 

(2) student academic growth; . 

(3) achievement gaps in both proficiency anid Lait between sittin subgroups; 

(4) attendance; 

(5) recurrent enrollment from year to year; 

(6) ifthe charter school is‘a high school, post-secondary readiness; 

(7) ifthe charter school is a high school, graduation rate; 

(8) financial performance and sustainability; and 

(9) governing body performance, including compliance with all applicable laws, rules and 
terms of the charter contract. 

B. Annual performance targets shall be set by each chartering authority in consultation with 
its charter schools and shall be designed to help each charter school meet applicable federal, state 
and chartering authority Sper as set forth in the charter contracts to which the authority 
is a party. 

C. The performance aioe shall allow for the inclusion of additional rigorous, valid and 
reliable indicators proposed by a charter school to augment external evaluations of its perfor- 
mance, provided that the chartering authority shall approve the quality and rigor of such proposed 
indicators and the indicators are consistent with the purposes of the Charter Schools Act. 

D. The performance framework shall require the disaggregation of all student performance 
data collected in compliance with this section by student subgroup, including gender, race, poverty 
status, special education or gifted status and English language learner. 

EK. The chartering authority shall collect, analyze and report all data from state assessment 
tests in accordance with the performance framework set forth inthe charter contract for each 
cheater school overseen by that chartering clo 


History: Laws 2011, ch, 14, § 4; 2015, ch. 108,§ 11, “mmetiies" and added "performance targets", after "perfor- 


The 2015 amendment, effective July 1, 2015; amended mance framework shall", added "bea material term of the 
the performance framework that must be included i in each charter school contract and shall", after "include", added 
charter school contract; in the introductory paragraph "performance", after "indicators", deleted "measures", and 
of Subsection A; after "performance indicators", deleted after the fourth occurrence of "and", deleted "metrics" and 
"measures", after the second occurrence of "and", deleted added "performance targets". 


22-8B-10. Charter schools; employees. 


A: A charter school shall hire its own employees. The provisions of the School Personnel Act 
[Chapter 22, Article 10A NMSA 1978] shall apply to such employees. The head administrator of 
the charter school ‘shall employ, fix ai salaries of, assign, terminate and discharge all employees 
of the charter school. 

B... The head administrator of a charter school shall not initially siniildy or approve the initial 
employment in any capacity of a person who is the spouse, father, father-in-law, mother, mother- 
in-law, son, son-in-law, daughter, daughter-in-law, brother, brother-in-law, sister or sister-in-law 
of a member of the governing body or the head administrator. The i inti body may waive the 
nepotism rule for family members of a head administrator. 

C. Nothing in this section cite Er snes continued ‘employment of a ope tn employed on or 
before July 1,:2008. of 


History: Laws'1999, ch. 281, § 10; 2006, ch. 94, § 37; ' The 2007 amendment, effective June 15, 2007, pro- 


2007, ch. 259, § 1; 2008, ch.-5, § 2;.2009, ch..195, § 2. vided for employment decisions to be made by the head 
Cross referencés, — For the Educational Retirement administrator and prohibits the head administrator from 

Act, see 22-11-1 NMSA 1978. ~ jnitially employing a person who is related to a member of 
The 2009 amendment, effective June 19, 2009, in’ —_ the governing body or the head administrator. 

Subsection .B, after "daughter-in-law", added "brother, ;.,, The 2006 amendment, effective July 1, 2007, in Sub- 

brother-in-law, sister or sister-in-law". section A, deleted the qualification "notwithstanding the 
The 2008 amendment, effective February 13, 2008, provisions of Section 22-5-4 NMSA 1978" at the begin- 

deleted the authorization of charter schools to authorize ning of the first sentence and added the provision regard- 

the governing board to make employment decisions. -ing employment decisions; deleted former Subsection B, 
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which provided for leave of absence for employees. of a 
school district who are employed by a conversion school; 


deleted former Subsection C, which provided for longevity ~ 


credit for employees on leave of absence; deleted former 
Subsection D, which provided retirement benefits for em- 
ployees on leave of absence; deleted former Subsection E, 
which provided that a leave of absence is not a break of 


PUBLIC SCHOOLS 


22-8B-12 


service with a school district; deleted former Subsection 


F, which provided for the return of employees to a school 
district; deleted former Subsection G, which provided for 
the effect of discharge or termination by a charter school; 
added a new Subsection B to prohibit nepotism; and added 
a new Subsection C to provide for continued employment 
of persons employed on or before July 1, 2007. 


22-8B-11. Charter schools; maximum number established. 


A. The commission shall authorize the approval of start- -up charter schools; 

B. Nomore than fifteen start-up schools may be established per year statewide. The number of 
charter school slots remaining in that year shall be transferred to succeeding years up to a maxi- | 
mum of seventy-five start-up schools in any five-year period. 


History: Laws 1999, ch. 281, § 11; 2006, ch. 94, § 38. 

Cross references, — For transfer of powers and 
duties of former state board of education, see 9-24-15 
NMSA 1978. 


and in Subsection B, deleted the references to conversion 
schools and the provision that the state board notify the 
local school board when the limits set in this section are 
reached, 


The 2006 amendment, effective July 1, 2007, in Sub- 
section A, changed "local school boards" to "commission" 


22-8B-12. Charter schools; term; oversight and corrective actions; | 
site visits; renewal a charter; grounds for nonrenewal or 
revocation. 


A. Acharter school may be apiontieed for an initial term of six years; provided that the first year 
shall be used exclusively for planning and not for-completing the application. A charter may be 
renewed for successive periods of five years each. Approvals of less than five years may be agreed 
to between the charter school and the chartering authority. 

B. During the planning year, the charter school shall file a minimum of three status reports 
with the chartering authority and the department for the purpose of demonstrating that the char- 
ter school's implementation progress is consistent with the conditions, standards and procedures 
of its approved charter. The report content, format and schedule for submission’ shall be agreed‘to 
by the chartering authority and the charter school and become part of the charter contract. 

C. Prior to the end of the planning year, the charter school shall demonstrate that its facilities 
meet the requirements of Section 22-8B-4.2 NMSA 1978. 

D. Achartering authority shall monitor the fiscal, overall governance and student performance 
and legal compliance of the charter schools that it oversees, including reviewing the data provided 
by the charter school to support ongoing evaluation according to the charter contract. Every char- 
tering authority may conduct or require oversight activities that allow the chartering authority 
to fulfill its responsibilities under the Charter Schools Act, including conducting appropriate in- 
quiries and investigations; provided that the chartering authority complies with the provisions 
of the Charter Schools Act and the terms of the charter contract and does not unduly inhibit the 
autonomy granted to the charter schools that it governs. 

E. As part of its performance review of a charter school, a chartering sutbowiy shall visit a 
charter school under its authority at least once annually to provide technical assistance to the 
charter school and to determine the status of the charter school and the progress:of the charter 
school toward the performance framework goals in its charter contract. 

F. If, based on the performance review conducted by the chartering authority pursuant to Sub- 
section D of this section, a charter‘school's fiscal, overall governance or student performance or 
legal compliance appears unsatisfactory, the chartering authority shall promptly notify the gov- 
erning body of the charter school of the unsatisfactory review and provide reasonable opportunity 
for the governing body to remedy the problem; provided that if the unsatisfactory review warrants 
revocation, the revocation procedures set forth in this section shall apply. A chartering authority 
may take appropriate corrective actions or exercise sanctions, as long as such sanctions do not 
constitute revocation, in response to the unsatisfactory review. Such actions or sanctions by the 
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chartering authority may include requiring a governing body to develop and execute a corrective 
action plan with the chartering authority that sets forth time frames for compliance. 

G.. Every chartering authority shall submit an annual report to the division, including a perfor- 
mance report for each charter school that it oversees, in accordance with the performance frame- 
work set forth in the charter contract. 

H. The department shall review the annual report received from the chartering authority to 
determine if the department or local school board rules and policies from which the charter school 
was released pursuant to the provisions of Section 22-8B-5 NMSA 1978 assisted or impeded the 
charter school in meeting its stated goals and objectives. The department shall use the annual 
reports received from the chartering authorities as part of its report to the governor, the legisla- 
tive finance committee and the legislative education study committee as required by the Charter 
Schools Act. 

I. No later than two hundred seventy days prior to the date in which the charter expires, the 
governing body may submit a renewal application to the chartering authority. A charter school 
may apply to a different chartering authority for renewal. The chartering authority shall rule in 
a public hearing on the renewal application no later than one hundred eighty days prior to the 
expiration of the charter. 

J. Acharter school renewal application submitted to the chartering authority shall contain: 

(1) a report on the progress of meeting the academic performance, financial compliance 
and governance responsibilities of the charter school, including achieving the goals, objectives, 
student performance outcomes, state standards of excellence and other terms of the charter con- 
tract, including the accountability requirements set forth in the Assessment and Accountability 
Act [Chapter 22, Article 2C NMSA 1978]; 

(2). a financial statement that discloses the costs of administration, instruction and other 
spending categories for the charter school that is understandable to the general public, that allows 
comparison of costs to other schools or comparable organizations and that is in a format required 
by the department; 

(3) acopy of the charter Bdneeaict executed in compliance with the provisions of Section 22- 
8B-9 NMSA 1978; 

(4) a petition in support of the charter school renewing its charter status signed by not less 
than sixty-five percent of the employees in the charter school; 

(5). a petition in support of the charter school renewing its charter status signed by at least 
seventy-five percent of the households whose children are enrolled in the charter school; 

(6) a description of the charter school facilities and assurances that the facilities are in 
compliance with the requirements of Section 22-8B-4.2 NMSA 1978; and 

(7) for charter schools located on tribal land, documentation of ongoing consultation pur- 
suant to the Indian Education Act [Chapter 22, Article 23A NMSA 1978]. 

K. A charter may be suspended, revoked or not renewed by the chartering authority if the 
chartering authority determines that the charter school did any of the following: 

(1) committed a material violation of any of the aa PR 9 standards or procedures set 
forth in the charter contract; 

(2) failed to meet or make substantial progress toward achievement of the department's 
standards of excellence or student performance standards identified in the charter contract; 

(8) failed to meet generally accepted standards of fiscal management; 

(4) for a charter school located on tribal land, failed to comply with ongoing consultations 
pursuant to the Indian Education Act; or 

(5) violated any provision of law from which the charter school was not specifically exempted. 

~L. The chartering authority shall develop processes for suspension, revocation or nonrenewal 
of a charter that: 

(1) provide the charter school with timely notification of the prospect of suspension, revo- 
cation or nonrenewal of the charter and the reasons for such action; 

(2) allow the charter school a reasonable amount of time to prepare and submit a response 
to the chartering authority's action; and 

(3) require the final determination made by the chartering authority to be submitted to 
the department. 
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PUBLIC SCHOOLS 


22-8B-12.1 


M. Ifachartering authority suspends, revokes or does not renew a charter, the chartering au- 
thority shall state in writing its reasons for the suspension, revocation or nonrenewal. its 

N.. Ifa chartering authority suspends, revokes or does not renew the charter of a charter school 
located on tribal land, the chartering authority and charter school shall consult with the tribe pur- 
suant to Subsections C and D of Section 3 of this 2019 act. 

O. A decision to suspend, revoke or not to renew a charter may be appealett by the etter 


body pursuant to Section 22-8B-7 NMSA 1978. 


History: Laws 1999, ch. 281, § 12; 2005, ch. 221, $6; 
2006, ch. 94, § 39; 2010, ch. 48, § 1; 2011, ch. 14, § 5; 
2015, ch. 108, § 12; 2019, ch. 174, § 5. 

Cross references, — For transfer of powers and du- 
ties of former state board of education, see 9-24-15 NMSA 
1978. 

The 2019 amendment, effective June 14, 2019, re- 
quired charter school renewal applications, for charter 
schools on tribal land, to contain documentation of ongo- 
ing consultation pursuant to the Indian Education Act; 
in Paragraph J, added Paragraph J(7); in Subsection K, 
added a new Paragraph K(4) and redesignated former 
Paragraph K(4) as Paragraph K(5); and added a new Sub- 
section N and redesignated former Subsection N as Sub- 
section O. 

The 2015 amendment, effective July 1, 2015, amended 
the required contents of a charter school renewal applica- 
tion; in Paragraph (1) of Subsection J, after "state", de- 
leted "minimum educational", after "standards", added of 
"excellence"; and in Paragraph (2) of Subsection K, after 
“department's”, deleted "minimum educational", and after 
"standards", added "of excellence". 

The 2011 amendment, effective July 1, 2012, required 
a chartering authority to monitor the performance of the 
charter schools it oversees, including visits to the school; 
permitted a chartering authority. to take corrective ac- 
tions and impose sanctions if a school's performance is un- 
satisfactory; required chartering authorities to submit an 
annual report to the charter school division that includes 
a performance report; required the department to review 
the annual report to determine how waivers of require- 
ments affected the school's performance;'and required 
chartering authorities to develop processes for suspen- 
sion, revocation or nonrenewal of charters. 

The 2010 amendment, effective May 19, 2010, added 
Subsection B and relettered succeeding subsections ac- 
cordingly. 

The 2006 amendment, effective July 1, 2007, in Sub- 
section A, provided that the first year shall be used exclu- 
sively for planning and not for completing the application 


and changed "local school board" to "chartering author- 
ity"; added a new Subsection C to require demonstration 
of qualification as a board of finance and satisfaction of 

conditions imposed by the commission and to provide for — 
the issuance of an authorization to commence operations; 
in Subsection D (formerly Subsection C), changed "Janu- 
ary 1 of the year prior to the year the charter expires" to 


"two hundred seventy days prior to the date the charter 


expires"; changed "local school board" to "chartering au- 
thority", added the provision that a charter school, may 
apply to a different chartering authority for renewal, 
and changed the date for ruling on a renewal application’ 
from March 1 of the fiscal year in which the charter ex- 
pires to one hundred eighty days prior to the expiration 
of the charter; in Subsection E (formerly Subsection D), 
changed “local school board" to "chartering authority"; 
in Paragraph (5) of Subsection E (formerly Subsection - 
D), changed "majority" to."at least seventy-five percent"; 
in Subsection F (formerly Subsection E), provided. that 
a charter may be suspended and changes "local school 
board" to "chartering authority"; in Paragraph (2) of Sub- 
section F (formerly Subsection E), changed "state board" 
to "department"; in Subsection G (formerly Subsection F), 
changed "local school board" to "chartering authority" and 
required written reasons for suspension of a charter; and 
in Subsection H (formerly Subsection G), provided for the 
appeal of the suspension of a charter. 

The 2005 amendment, effective July 1, 2005, changed 
the initial term from five to six years and provided that 
the first year shall be used for planning; added Subsection. 
B to provide that prior to the end of the planning year, the 
charter school shall demonstrate that its facilities meet 
statutory standards; provided in Subsection’ D(1) that 
an application for renewal shall contain a report on the 
progress in meeting the accountability requirements of 
the Assessment and Accountability Act; and added Sub- 
section D(6) to provide that an application for renewal 
shall contain a description of the charter school facilities 
and assurances that the facilities comply with statutory 
standards. 


22-8B-12.1. Charter school closure; chartering authority protocols; 


chartering authority duties; distribution of assets. 


A. Prior to any charter school closure decision, the chartering authority shall develop a charter 
school closure protocol to ensure timely notification to parents, orderly transition of students and 
student records to new schools and proper disposition of school funds, property.and assets in. ac- 
cordance with the provisions of Subsection C of this section. The protocol shall specify tasks, time 
lines and responsible parties, including delineating the.respective duties of the charter school, ie 
governing body and the chartering authority. 

B.. Ifacharter school is ordered closed for any reason, prior to closure, the chartering rma 
shall oversee and work with the closing school to ensure,a smooth and orderly closure and. transi- 
tion for students and parents according to the closure protocol. 

C. When a charter school is closed, the assets of the school shall be distributed first ss satisfy 
outstanding payroll obligations for employees of the school, then to creditors of the. school and 
then to the state treasury to the credit of the current school fund. If the assets of the school are 
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insufficient to pay all parties to whom the schools owes compensation, the prioritization of the 
distribution of assets may be determined by decree of a court of law. 


History: Laws 2011, ch. 14, § 6. Effective dates. — Laws 2011, ch. 14, § 10 made Laws 
03 2011, ch. 14, § 6 effective July 1, 2012. 


22-8B-12.2. Charter schools; proposals to open or close a public 
school on tribal land; consultation with tribal leaders and 
members and families of students. 


A. Ifacharter school applicant wants to open a charter school on tribal land, it shall negotiate 
with and receive the tribal government's approval for the public school before the charter school 
authorizer acts on the application. The applicant shall also consult with tribal leaders and mem- 
bers and families of students who will be eligible to attend the public school. 

/B. Consultation shall include, among other actions, meetings in which the charter school 
applicant shall explain: 

(1) how and why the applicant reached the decision to approach the tribe about opening a 
public school on tribal land; and 
(2) the level of the charter school fob ant s commitment to improving educational outcomes 
for Indian students by opening a public school and how that commitment will be manifested through: 
(a) culturally and linguistically responsive school policies; 
(b) rigorous and culturally meaningful curricula and instructional materials; 
(c) sensitivity to the tribe's calendar of religious and tribal obligations when making 
the school calendar; and 
(d) professional development for school personnel at the public school to ensure that 
the best practices used in teaching, mentoring, counseling and administration are culturally and 
linguistically responsive to students. 

C. Whenever a charter school authorizer is contemplating closing a charter school on tribal 
land, for any reason, it shall consult with tribal leaders and members and families of students at- 
tending the charter school. 

D. Consultation shall include, among other actions, open meetings in which the charter school 
authorizer and the head administrator of the charter school explain: 

(1) the reasons for closing the charter school; 
(2) the reasons why the charter school has not or cannot provide additional resources to 
keep the charter school open; 
(3) locations of other public schools in the vicinity to which students will be sent and the 
plan to transport students to those schools; 
(4) how the public school receiving new students will consult with tribal leaders and 
members and families of students attending the public school related to: 
(a) culturally and linguistically responsive school policies; 
(b) rigorous and culturally meaningful curricula and instructional materials; 
(ec) sensitivity to the tribe's calendar of religious and other tribal obligations when 
making the school calendar; and 
(d) professional development for school personnel at the public school to ensure that 
the best practices used in teaching, mentoring, counseling and administration are culturally and 
linguistically responsive to students; 
(5). how the educational outcomes for the Indian students will be improved by attending 
another public school; 
(6) plans for the public school buildings that will be left empty by the closure; and 
(7) any other matters the charter school governing body and head, administrator believe 
provide an adequate explanation of the reasons for closing the charter school. 


History: Laws 2019, ch. 174, § 3. IV, § 23, was effective June 14, 2019; 90 days after the 
Effective dates. — Laws 2019, ch. 174 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
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22-8B-13. Charter school financing. 


A. The amount of funding allocated to a charter school shall be not less than ninety-eight per- 
cent of the school-generated program cost. The school district or division may withhold and use 
two percent of the school-generated program cost for its administrative support of a charter school. 

B. That portion of money from state or federal programs generated by students enrolled in a lo- 
cally chartered charter school shall be allocated to that charter school serving students eligible for 
that.aid. Any other public school program not offered.by the locally chartered charter school shall 
not be entitled to the share of money generated by a charter school program. 

C. When a state-chartered charter school is designated as a board of finance pursuant to Sec- 
tion 22-8-38 NMSA 1978, it shall receive state and federal funds for which it is eligible. 

D. Charter schools may apply for all federal funds for which they are eligible. 

E. All services centrally or otherwise provided by a local school district, including custodial, 
maintenance and media services, libraries and warehousing shall be subject to negotiation be- 
tween the charter school and the school district. Any services for which a charter school contracts 
with a school district shall be provided by the district at a reasonable cost. 


History: Laws 1999, ch. 281, § 13; 2006, ch. 94, § 40. school" to "locally chartered charter school"; added Sub- 


The 2006 amendment, effective July 1, 2007, provided section C to provide for the receipt of state and federal 
in Subsection A for the withholding and use of two percent funds by state-chartered charter schools that are desig- 
of school-generated program cost for administrative sup- nated as a board of finance; and added Subsection D to 
port of a charter school; in Subsection B, changed "charter provide that charter schools may apply for federal funds. 


22-8B-14. Charter schools stimulus fund created. 


A. The "charter schools stimulus fund" is created in the state treasury. Money in the fund is 
appropriated to the department of education [public education department] to provide financial 
support to charter schools, whether start-up or conversion, for initial start-up costs and initial 
costs associated with renovating or remodeling existing buildings and structures for expenditure 
in fiscal year 2000 and subsequent fiscal years. The fund shall consist of money appropriated by 
the legislature and grants, gifts, devises and donations from any public or private source. The de- 
partment of education [public education department] shall administer the fund in accordance with 
rules adopted by the state board [department]. The department of education [public education 
department] may use up to three percent of the fund for administrative costs. Money in the fund 
shall not revert to the general fund at the end of a fiscal year. 

B. If the charter school receives an initial grant and fails to begin operating ; a charter school 
within the next eighteen months, the charter school shall immediately reimburse the fund. 


History: Laws 1999, ch. 281, § 14. references to the secretary of public education and all 

Bracketed material. — The bracketed material was references to the former state board of education or state 
inserted by the compiler and is not part of the law. department of education shall be deemed references to 

Laws 2004, ch, 25, § 27, provided.that all references to the public education department, See 9-24-15 NMSA 
the superintendent of public instruction shall be deemed 1978. 


22-8B-14.1. Repealed. 


Repeals. — Laws 2007, ch. 214, § 4 repealed 22-8B- Laws 2007, ch. 214, § 4 also provided that upon repeal, 
14.1, as enacted by Laws: 2007, ch..214, § 3, relating to the proportion of the unencumbered balance of the char- 
charter school cpaital outlay fund, effective July 1, 2012. ter school capital outlay fund attributable to proceeds 
For provisions of former section, see the 2011 NMSA 1978 of severance tax bonds shall revert to the severance tax 
on NMOneSource.com, bonding fund, and the remaining unencumbered balance 


shall revert to the general fund. 


22-8B-15. Repealed. 


Repeals. — Laws 2006, ch. 94, § 60 repealed 22-8B- provisions of Minas section, see the 2005 NMSA 1978 on 
15 NMSA 1978, as enacted by Laws 1999, ch. 281, § 15, NMOneSource.com. 
relating to charter extensions, effective July 1, 2007. For 
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22-8B-16. Public education commission; powers and duties. 


The commission shall receive applications for initial chartering and renewals of charters 
for charter schools that want to be chartered by the state and approve or disapprove those 
charter applications. The commission may approve, deny, suspend or revoke the charter of a 
state-chartered charter school in accordance with the provisions of the Charter Schools Act. 
The chartering authority for a charter school existing on July 1, 2007 may be transferred to the 
commission; provided, however, that if a school chartered under a previous chartering author- 
ity chooses to transfer its chartering authority, it shall continue to operate under the provisions 
of that charter until its renewal date unless it is suspended or revoked by the commission. 
An application for a charter school filed with a local school board prior to July 1, 2007, but not 
approved, may be transferred to the commission on July 1, 2007. 


History: Laws 2006, ch. 94, § 29. Effective dates. — Laws 2006, ch. 94, § 61 made Laws 
Cross references. — For the public education commis- 2006, ch. 94, § 29 effective July 1, 2007. 
sion, see 9-24-9 NMSA 1978 and N.M. Const., art. XII, § 6. 


22-8B-17. Charter schools division; duties. 


The "charter schools division" is created in the department. The division shall: 

A. provide staff support to the commission; 

B. provide technical support to all charter schools; 

C. review and approve state-chartered charter school budget matters; and 

D. make recommendations to the commission regarding the approval, denial, suspension or 
revocation of the charter of a state-chartered charter school. 


History: Laws 2006, ch. 94, § 30. | . Effective dates. — Laws 2006, ch. 94, § 61 made Laws 
Cross references. — For divisions of the public educa- 2006, ch. 94, § 30 effective July 1, 2007. 
tion department, see 9-24-4 NMSA 1978. 


22-8B-17.1. Division; annual report. 


By December 1 annually, the division shall issue to the governor, the legislative finance com- 
mittee and the legislative education study committee a report on the state's charter schools for 
the school year ending in the preceding calendar year, drawing from the annual reports submitted 
by every chartering authority as well as any relevant data compiled by the division. The annual 
report shall include a comparison of the performance of charter school,students with the perfor- 
mance of academically, ethnically and economically comparable groups of students in noncharter 
public schools. The report shall also include an assessment of the successes, challenges and areas 
for improvement in meeting the purposes of the Charter Schools Act, including the division's as- 
sessment of the sufficiency of funding for charter schools, the efficacy of the state formula for char- 
tering authority funding and any suggested changes to state law or policy necessary to strengthen 
the state's charter schools. The annual report shall be published on the department's web site. 


History: Laws 2011, ch. 14, § 9. iat « Effective dates. — Laws 2011, ch. 14,.§ 10 made Laws 
ba 2011, ch. 14, § 9 effective July 1, 2012. 
Charter School Districts 
Sec. . ath y | ‘Sec. 
22-8C-1. Repealed. 22-8C-6. Repealed. 
22-8C-2, Repealed. 22-8C-7, Repealed. 
22-8C-3. Repealed. 22-8C-8. Charter school student participation in a. public 
22-8C-4. Repealed. school extracurricular activities. 
22-8C-5. Repealed. 
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22-8C-1. Repealed. 


Repeals. — Laws 2005, ch. 292, § 9 repealed 22-8C-1 
NMSA 1978, as enacted by Laws 1999, ch. 293, § 1, the 
short title for the Charter School District Act, effective 


22-8C-2. Repealed. 


Repeals. — Laws 2005, ch. 292, § 9 repealed 29-8C-2 
NMSA 1978, as enacted by Laws 1999, ch. 293, § 2, relat- 
ing to definitions, effective July:1, 2005. For provisions 


22-8C-3. Repealed. 


Repeals. — Laws 2005, ch. 292, § 9 repealed 22-8C-3 
NMSA 1978, as enacted by Laws 1999, ch. 293, § 3, relat- 
ing to creation of charter school districts, effective July 1, 


22-8C-4. Repealed. 


Repeals. — Laws 2005, ch. 292, § 9 repealed 22-8C-4 
NMSA 1978, as enacted by Laws 1999, ch. 293, § 4, re- 
lating to charter school district application requirements, 


22-8C-5. Repealed. 


Repeals, — Laws 2005, ch. 292, § 9 repealed 22-8C-5 
NMSA 1978, as enacted by Laws 1999, ch. 293, § 5, re- 
lating to charter school district contracts, effective July 1, 


22-8C-6. Repealed. 


Repeals. — Laws 2005, ch. 292, § 9 repealed 22-8C-6 
NMSA 1978, as enacted by Laws 1999, ch. 293, § 6, re- 
lating to charter renewals, effective July 1, 2005. For 


22-8C-7. Repealed. 


Repeals. — Laws 2005,'ch. 292, § 9 repealed 22-8C-7 
NMSA 1978, as enacted by Laws 1999, ch. 293, § 7, re- 
lating to report to legislature, effective July 1, 2005. For 


July 1, 2005. For provisions of former section, see.the 2004 
NMSA 1978 on New Mexico Source of Law. For compa- 
rable provisions, see 22-8E-1 NMSA 1978. ~~ 


of former section, see the 2004 NMSA pe 8 on NMOne- 
Source.com. 


2005. For provisions of former section, see the 2004 spice 
1978 on NMOneSource.com. 


effective July 1, 2005. For provisions of former section, see 
the 2004 NMSA 1978 on NMOneSource.com, 


2005. For provisions of former section, see the 2004 NMSA 
1978 on NMOneSource.com. 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2004 NMSA 1976 on 
NMOneSource.com. 


22-8C-8. Charter school student, participation in public school 


extracurricular activities. 


A. The New Mexico activities association and the local school board in the school district in 
-which a charter school is located shall allow charter school students in grades seven through 
twelve to participate in school district extracurricular activities sanctioned by the New Mexico 
activities association if they meet eligibility requirements other than enrollment in a particular 
public school and if the charter school does not offer such activities sanctioned by the New Mexico 
activities association or any other association. 

B. Acharter school student otherwise eligible to participate in an extracurricular activity shall 
participate in the public school in the attendance zone in which the student lives, provided, how- 
ever, that the student may choose only one public school in which to participate. 
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22-8D-1 


History: Laws 2005, ch. 97, § 1. 
Effective dates. — Laws 2005, ch. 97 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


SPECIAL URBAN SCHOOL DISTRICT 


22-8D-7 


IV, § 23, was effective June 17, 2005, 90 days after ad- 
journment of the legislature. 


ARTICLE 8D 
Special Urban School District 


Sec. 

22-8D-1. Repealed. 
22-8D-2. Repealed. 
22-8D-3. Repealed. 
22-8D-4. Repealed. 


22-8D-1. Repealed. 
Repeals. — Laws 2005, ch. 292, § 9 repealed 22-8D-1 


NMSA 1978, as enacted by Laws 2003, ch, 434, § 1, the 
short title for Special Urban School District Act, effective 


22-8D-2. Repealed. 
Repeals. — Laws 2005, ch. 292, § 9 repealed 22-8D-2 


NMSA 1978, as enacted by Laws 2008, ch. 434, § 2, relat- 
ing to definitions, effective July 1, 2005. For provisions 


22-8D-3. Repealed. 


Repeals, — Laws 2005, ch. 292, § 9 repealed 22-8D-3 
NMSA 1978, as enacted by Laws 2003, ch. 434, § 3, relating 
to special urban school district application requirements, 


22-8D-4. Repealed. 


Repeals. — Laws 2005, ch;.292, §.9 repealed 22-8D-4- 


NMSA 1978, as enacted by Laws 2008, ch. 434, § 4, relat- 
ing to special urban school district requirements, effective 


22-8D-5. Repealed. 
Repeals. — Laws 2005, ch. 292, § 9 repealed 22-8D-5 


NMSA 1978, as enacted by Laws 2008, ch, 434, § 5, relat- 
ing to district responsibilities, effective July 1, 2005. For 


22-8D-6. Repealed. 


Repeals. — Laws 2005, ch. 292, § 9 repealed 22-8D-6 
NMSA 1978, as enacted by Laws 2003, ch. 434, § 6, re- 
lating to grounds for nonrenewal, probation or revocation 


22-8D-7. Repealed. 


Repeals. — Laws 2005, ch. 292, § 9 repealed 22-8D-7: 


NMSA 1978, as enacted by Laws 2003, ch. 484, § 7, relat- 
ing to report to legislature and governor, effective July 1, 


Sec. 

22-8D-5. Repealed. 
22-8D-6. Repealed. 
22-8D-7, Repealed. 


July 1, 2005. For provisions of former section, see the 2004 
NMSA 1978 on NMOneSource.com. 


of former section, see the 2004 NMSA 1978 on NMOne- 
Source.com. 


effective July 1, 2005. For provisions of former section, see 
the 2004 NMSA 1978 on NMOneSource.com. 


July 1, 2005. For provisions of former section, see the 2004 
NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource,com. 


of charter, effective July 1, 2005. For provisions of former 
section, see the 2004.NMSA 1978 on NMOneSource.com. 


2005. For provisions of former section, see the 2004 NMSA 
1978 on NM OneSource.com. 
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ARTICLE 8E 
Charter School District Act of 2005 

Sec, Sec. 
22-8E-1. Short title. 22-8E-6. Renewal of charter. 
22-8E-2. Definition. 22-8E-7. Evaluation; grounds for nonrenewal, probation 
22-8E-3. Charter school district application requirements; or revocation of charter. 

process. 22-8E-8. Report to the legislative education study com- 
22-8H-4, Charter contract. mittee and the governor. 

E-5. Charter school district responsibilities; exemp- 


tions from Public School Code. 


22-8E-1. Short title. 


Sections 1 through 8 [22-8H-1 through 22-8E-8 NMSA 1978] of this-act may be cited as the 
"Charter School District Act of 2005". 


History: Laws 2005, ch. 292, § 1. Effective dates, — Laws 2005, ch. 292, § 10 made the 


Cross references. — For the 1999 Charter Schools Act act effective July 1, 2005. 
and the Charter Schools Act as amended in 2007, see 22- 
8B-1 NMSA 1978. f eyes rq 


22-8E-2. Definition. 


As used in the Charter School District Act of 2005, "charter school district" means an existing 
school district that operates under a charter approved by the department, that is nonreligious, 
that does not charge tuition and that does not have admission requirements in addition to those 
found in the Public School Code [Chapter 22 [except Article 5A] N MSA 1978]. 


History: Laws 2005, ch. 292, § 2. Effective dates. — Laws 2005, ch. 292, § 10 madé the 
Cross references, — For the Public Education Depart- act effective July 1, 2005. 
ment Act, see 9-24-1 NMSA 1978. 


22-8E-3. Charter school district application requirements; process. 


A. Before a school district applies for a charter from the department, the local school board shall 
adopt a resolution approving the application plan and hold at least two public hearings on the mat- 
ter. The school district shall advertise the charter school district application plan in the same man- 
ner as other legal notices of the school district. In addition, the school district shall send a notice to 
the principal of each school in the district, with instructions that each school distribute the notice to 
the families whose children are enrolled in the school. The local school board may amend the char-. 
ter school district application after the public hearings. The local school board shall vote to approve 
the final application before the school district submits it to the department. . 

B. Not less than sixty-five percent of the employees of the school district must signa petition 
in support of the school district becoming a charter school district. 

C. The department shall establish’ by rule the process and requirements for applying for charter 
school district status and the process and requirements for renewing charter school district status. : 
In each case, the department shall hold a public hearing. 

D. The department shall approve no more than nine charter school districts altogether, three 
small, three medium and three large districts as determined by the department. 

EK. The department:shall disapprove an initial application or application for renewal of charter 
school district status when it determines, after a hearing, that the application is not in the best 
interests of the students, the school district or the community. : 


History: Laws 2005, ch. 292, § 3. Effective dates. — Laws 2005, ch. 292, § 10 made the 
Cross references, — For the Public Education Depart- act effective July 1, 2005. 
ment Act, see 9-24-1 NMSA 1978. 
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22-8E-4. Charter contract. 


A. The local school board of a school district that meets the requirements for a charter school 
district shall enter into a contract with the department establishing its charter to operate as a 
charter school district for five years. 

B. The contract shall reflect all agreements regarding the operation of the charter school dis- 
trict. The terms of the contract may be revised at any time with the approval of both the depart- 
ment and the charter school district. 

C. The charter shall include: 

(1) assurances that the charter school district shall comply with state laws pte. 
ing to accreditation, state educational standards, assessment and accountability and financial 
requirements; 

(2) astatement of mission and purpose for the operation of the charter school district, in- 
cluding the charter school district's goals and objectives; 

(3) evidence that the charter school district's educational and Asda plans are eco- 
nomically sound and comply with all state and federal laws and rules; 

(4) a description of the charter school district's educational programs and student perfor- 
mance standards and curriculum that must meet or exceed department standards and must be 
designed to enable each student to achieve those standards; . 

_ (6). adescription of the way the charter school district's educational program will meet the 
individual needs of the students, including students with disabilities and students. determined to 
be at risk; 

(6) an explanation of the relationship that will exist between the charter school district 
and its employees and a description of the way the terms and conditions of employment will be 
addressed with affected employees; and 

(7) adescription of all waivers from department rules Pe eaiae and granted. 

D. The charter school district shall: 

(1) continue to operate as a public, nonsectarian public school district and: operate in 
the same geographic boundaries that existed for the school district prior to becoming a’ charter 
school district; 

(2) receive state money as provided in the Public School Code [Chapter 22 NMSA 1978]; 

(3) provide special education services as required by state and federal law; 

(4) be liable for timely payment on its bonded indebtedness and subject to the same bonded 

indebtedness limitations as it was before becoming a charter school district; and 

(5) be subject to all state and federal laws and constitutional provisions prohibiting dis- 
crimination on the basis of disability, race, creed, color, gender, national origin, religion, ancestry or 
need for special education services. 

. The charter school district shall be accountable to the department for ensuring compliance 
with its charter and applicable state and federal laws and rules. _ 

F. Employees of a charter school district shall be considered continuous employees without 
interruption of employment pursuant to the School Personnel Act [Chapter 22, Article 10A NMSA 
1978] and shall be afforded procedural due process rights and protection. 

G. The governing body of the charter school district shall continue to be the local school 
board. 


History: Laws 2005, ch. 292, § 4. For courses of instruction and school programs, see 22- 


~ Cross references, — For the Public Education Depart- 13-1 to 22-13-27 NMSA 1978. 

ment Act, see 9-24-1 NMSA 1978. Effective dates. — Laws 2005, ch, 292, § 10 made the 
For the public education department, see 9-24-4 NMSA act effective July 1, 2005. 

1978. 
For the Assessment and Accountability Act, see 22-2C-1 

NMSA 1978. 


For the Human Rights Act, see 28-1- i NMSA 1978. 
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22-8E-5. Charter school district responsibilities; exemptions from 
Public School Code. 


A. The charter school district ‘shall promulgate policies to ensure that the individual needs of 
students and schools in the district are met. 

B.- The charter school district is exempt from provisions of the Public School Code [Chapter 22 
NMSA 1978] and rules adopted pursuant to that act pertaining to the length of the school day, 
staffing patterns, subject areas and instructional materials. 

C. The department may waive other requirements the secretary deems appropriate. 


History: Laws 2005, ch. 292, § 5. Effective dates. — Laws 2005, ch. 292, § 10 made the 
act effective July 1, 2005. 


22-8E-6. Renewal of charter. 


A. Accharter for a charter sige district may be renewed for successive periods of five years 
each. 
B. Before it submits an dpvninslicn for renewal to the department, the local school board shall 
hold a public hearing to adopt a resolution approving the application for renewal. 
C. Acharter school district renewal application submitted to the department shall contain: 
(1) >a report on the progress that the charter school district has made toward achieving the 
goals of its charter; 
(2) a petition in support of the charter school district renewing its charter school district 
status signed by not less than sixty-five percent of the employees in the charter school district; 
(3) aresolution by the local school board requesting renewal of the charter; and 
(4) any other information that the department deems appropriate. 


History: Laws 2005, ch: 292, § 6; 2015, ch. 58, § 12. and in Subsection C, deleted former Paragraphs (2) and 

Cross references. — For the Public Education Depart- _. (3), relating to lists of schools that have made adequate 
ment Act, see 9-24-1 NMSA 1978. yearly progress and lists of schools that have not made 

The 2015 amendment, effective June 19, 2015, re- adequate yearly progress, and redesignated the succeed- 
moved provisions relating to adequate yearly progress; ing paragraphs accordingly. 


22-8E-7. Evaluation; grounds for nonrenewal, probation or revocation 
of charter. 


A. The department shall provide ongoing evaluation of the charter school district's compli- 
ance with accreditation and state laws pertaining to state educational standards, assessment and 
accountability and financial requirements. Department staff shall visit the charter school district 
at least once each year to provide technical assistance and to determine the status of the charter 
school district and the progress of the charter school district toward the goals of its charter. 

B. Ifthe department finds that the charter school district is not in compliance with its charter 
or with any applicable state or federal law or rules, or is not in the best interests of the students, 
the school district or the community, the department may deny renewal, revoke the charter or 
place the charter school district on probationary status. 


History: Laws 2005, ch. 292, § 7. Effective dates. — Laws 2005, ch. 292, § 10 made the 
Cross references. — For the public education depart- act effective July 1, 2005. 
ment, see 9-24-4 NMSA 1978. 


22-8E-8. Report to the legislative education study committee and bats 
governor. 


Each December, the department and each charter school district shall report to the legislative 
education study committee and the governor regarding the progress that each charter school 
district has made toward achieving the goals of its charter. 
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History: Laws 2005, ch. 292, § 8. + For legislative education study committee, see 2-10-1 

Cross references. — For the public education fren NMSA 1978. 
ment, see e 9- 24-4 NMSA 1978. Effective dates. — Laws 2005, ch, 292, § 10 made the 

1 Oo act effective July 1, 2005. 
ARTICLE 8F 
Family Income Index 
Sec. ' Sec, 
22-8F-1. Short title. - 22-8F-4, Threshold for funding distribution; distribution 
22-8F-2. Definitions, of family income index funds; allocations 
22-8F-3. Family income index; income categories; calcu- to eligible public schools. 
lation; information-sharing agreements. 22-8F-5. Uses of family income index distributions. 


22-8F-6. Educational plan to include allowable’uses for 
each public school; distributions; reporting, 


22- 8F-1. Short title. 
This act Ue 8F-1 to 22-8F-6 NMSA 197 78] may rive cited as ors "Family Ir foodie Index Act". 


History: Laws 2021, ch. 18,81. | Effective dates, — Laws 2021; ch. 18, § 7 made Laws 
A 2021, ch, 18, § 1 effective July 1, 2021. 


22-8F-2. Definitions. 


As used in the Family Income Index Act: 

A. "above average income" means a household income of two hundred twenty-five percent or a 
higher, percentage of the federal poverty level; 

B. "extremely low income" means a household i income of up to seventy-five percent of the fed- 
eral poverty level; 

C. ."low income" means a household income of at least one hundred thirty percent but less than 
one hundred eighty-five percent of the federal poverty level; 

D. "moderate income" means a household income of at least one hundred eighty-five percent 
but less than two hundred twenty-five percent of the federal poverty level; 

EK. school district" includes a state-chartered charter school; and 

F. "very low income" means a household income greater than seventy-five percent but less 
than one hundred thirty percent of the federal poverty. level. 


History: Laws 2021, ch. 18, § 2. ; Effective dates. — Laws 2021, ch. 18, § 7 made Laws 
2021, ch. 18, § 2 effective July 1, 2021. 


22-8F-3. Family income index; income categories; calculation: 
information-sharing agreements. | 


A. The department shall calculate a family income index for each public school, using the fol- 
lowing information: 

(1) the department chat obtain family i income information sufficient to identify the total 
number of households in each public school in each of the income categories in Subsection C of 
this section, based on tax return data of families of students enrolled in that public school and for 
whose households the taxation and revenue department is able to locate tax return information; 

(2). for students whose families the taxation and revenue department is unable to identify 
tax return data for pursuant to Paragraph (1) of this subsection, family income information suffi- 
cient to identify the total number of households in each public school in each of the income catego- 
ries in Subsection C of this section, based on income information provided to the human.services 
department by families applying for benefits; and 
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(3) for a student whose family income is not available to the taxation and revenue depart- 
ment or the human services department, the department shall use income statistics from the most 
current census information for the reported address of the student to determine to which income 
category in Subsection C of this section the student is assigned. 

B. The taxation and revenue department and the human services department shall enter into 
information-sharing agreements with the department to provide the information requested by the 
department pursuant to Subsection A of this section. 

C. Pursuant to Subsection D of this section, the department thall calculate the percentage of 
student households for each public school in each of the following income categories using infor- 
mation obtained as provided in Subsection A of this section: 

(1) extremely low income; 

(2) very low income; 

(83). low income; 

(4) moderate income; and 

(5) above average income. 

D. The number of students from each public school in each category shall be divided by the 
public school's total enrollment to determine the percentage of students in each category. The fam- 
ily income index for each public school is as follows: 

(1) for fiscal year 2022, the sum of the percentages of the public school's students in the 
extremely low and very low income categories during the preceding fiscal year; 

(2) for fiscal year 2023, the average of the sum of the percentages of the public sciea's 
students in the extremely low and very low income categories during the immediately preceding 
two fiscal years; and 

(3) for fiscal year 2024 and each subsequent fiscal year, the average of the sum of the per- 
centages of the public school's students in the extremely low and very low income categories dur- 
ing the immediately preceding three fiscal years. 

E. The department shall rank all public schools in the state from lowest family income index to 
highest family income index by October 31 of each year. 

F. The department shall provide the percentage of students at each public school in each in- 
come category to the legislative education study committee and the legislative finance committee 
by November 15 of each year. 


History: Laws 2021, ch. 18, § 3. Effective dates. — Laws 2021, ch. 18, § 7 made Laws 
2021, ch. 18, § 3 effective July 1, 2021. 


22-8F-4. Threshold for funding distribution; distribution of family 
income index funds; allocations to eligible public schools. 


A. Except as provided in Subsection E of this section, each year, to determine the number of 
public schools that are eligible for family income index allocations through their respective school 
districts, the department shall: 

(1) identify the school districts that have public schools within the fifty pSncont of public 
schools on the department's ranked list pursuant to Subsection E of Section 3 [22-8F-3 NMSA 
1978] of the Family Income Index Act with the highest family income indices; and 

(2) multiply the total number of public schools within each of the school districts that are 
identified in Paragraph (1) of this subsection by one-tenth, and if the product is: 

(a) less than one, the product shall be rounded to one; and 
(b) more than one, the product shall be rounded to the nearest whole number. 

B. The number of eligible public schools within a school district identified in Paragraph (1) of 
Subsection A of this section for which funding may be allocated pursuant to this section is equal to 
the rounded product determined pursuant to Paragraph (2) of Subsection A of this section. Each 
year, the public schools that are eligible for an allocation are those public schools within cocks 
school district that have the highest family income indices. 
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C. An allocation for an eligible public school is limited to the greater of that public school's pro- 
ena share as determined pursuant to Subsection D of this section or twenty thousand dollars 
($20,000). 

D. To determine the proportional share of funding that the department distributes to a school 
district for each eligible public school, the number of eligible students in each eligible public school 
shall be divided by the total number of eligible students at all eligible public schools. Hach eligible 
public school's proportional share shall be multiplied by the total amount appropriated for distri- 
bution pursuant to the Family Income Index Act. 

E. The legislature may establish a different pieanilags of public schools to be considered pur- 
suant to Paragraphs (1) and (2) of Subsection A of this section. . 

F. A family income index distribution to a school district for allocation to an eligible public 
school shall be used exclusively at that public school for the interventions specified in Section 5 
[22-8F-5 NMSA 1978] of the Family Income Index Act. 

G. For the purposes of this section, "eligible students" means students with household incomes 
in the extremely low income or very low income categories. 


History: Laws 2021, ch. 18, § 4. Effective dates. — Laws 2021, ch. 18, § 7 made Laws 
2021, ch. 18, § 4 effective July 1, 2021. 


22-8F-5. Uses of family income index distributions. 


A. Except as provided in Subsection B of this section, a public school shall use its family in- 
come index allocation as follows: 

(1) ‘at least one-third for evidence-based, structured literacy interventions that have been 
shown to improve reading and writing achievement of students; 

(2) at least one-third for evidence-based mathematics instruction and interventions, in- 
cluding educational programming intended to improve career and college readiness of at-risk stu- 
dents, dual or concurrent enrollment, and career and technical education; and 

(3) no more than one-third on the following interventions: 

(a) case management, tutoring and after-school and summer enrichment programs 
that are delivered by social workers, counselors, teachers or other professional staff; 

(b) culturally relevant professional and curriculum development, including those nec- 
essary to support language acquisition and bilingual and multicultural education; 

(ce) whole school interventions, including social and emotional learning programs, 
multi-layered systems of support, student nutrition programs, school-based health centers and 
community schools; 

(d) instructional resources and materials; 

(e) services to engage and support parents and families in the education of students; 
and 

“(f) services to engage and support tribal communities in the education of Native 
American students. 

B. A public school that receives an allocation that is less than forty thousand dollars ($40,000) 
may use any portion of that allocation on any of the uses specified in Subsection A of this section. 

C. Aschool district shall use distributions received for allowable uses specified in Subsection A 
of this section to expand or improve services provided as part of a public school's existing academic 
program, but not to replace existing services. 


History: Laws 2021, ch. 18, § 5. Effective dates. — Laws 2021, ch. 18, § 7 made Laws 
2021, ch. 18, § 5 effective July 1, 2021. 


22-8F-6. Educational plan to include allowable uses for each public 
school; distributions; reporting. 


A. A school district shall establish, within its department-approved educational plan, the in- 
terventions identified in Section 5 [22-8F-5 NMSA 1978] of the Family Income Index Act that will 
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be used in each of its eligible public schools. Each school district that receives a distribution shall 
provide a report to the department by August 1 after the fiscal year in which it receives a distri- 


bution that includes a description of the services the school district has provided for each public’ 


school that received an allocation to improve the academic success of students. The report shallin- 
clude a detailed description of how each public school has used its allocation and the ar in which 
the additional funding has impacted student academic outcomes. 


B. \The department shall evaluate how each public school used its pagauteos and the way in. 


which each allocation impacted student academic outcomes and report its findings and recom- 
mendations to the legislative finance committee and the legislative education study committee by 
October 15 of each year beatae in fiscal year 2022. ) (iu 


History: Laws 2021, ch. 18, § 6. tf Effective dates. — Laws 2021, ch. 18, § 7 sia Laws 
2021, ch, 18; § 6 effective July 1, 2021. 


al 


ARTICLE 9 
Federal Aid to Education 


Sec. Sec. 
22-9-1. Repealed. 22-9-11, School facility. construction grants-in-aid; en- 
22-9-2. Federal aid to education; state educational agency. forcement of labor standards, 
22-9-3, State educational agency; powers; duties. 22-9-12, Official notice of acceptance of federal acts for 
22-9-4, Limitation on accepting grants and gifts. education and library service. 
22-9-5. Custody of funds; budgets; disbursements. 22-9-18. Superintendent of public instruction’ declared 
22-9-6. Authorization to receive federal grants.and .to sole agency for administration of federal 
submit a state plan. aid to education. 
22-9-7. Federal grant-in-aid funds; custody; deposit; dis- ‘“99-9-14, Promulgation of standards and procedures; sale 
{ bursement, ': of obligations; purposes for which pay- 
22-9-8, State educational authorities for federal grant ments may be used. 
administration. 22-9-15. Accounting, budgeting and other fiscal. methods 
22-9-9. Agencies for grants-in-aid; powers; duties. to be prescribed by Super invencent. 
22-9-10. Reports; federal funds; federal agencies; legis- 22-9-16, © raisin 
lature, 


22-9-1. Repealed. 


Repeals. —, Laws.2011, ch. 35, § 6 repealed,22-9-1 2011. For provisions of former section, see’ the 2010 NMSA 
NMSA 1978, as enacted by Laws 1967, ch. 16, § 101, re- 1978 on NMOneSource.com. 
lating to gifts and grants for education, effective June 17, . 


22-9-2.. Federal aid to education; state educational agency. 


The department shall be the sole educational agency of the state for the administration or for 
the supervision of the administration of any state plan established or funds received by the state 
by virtue of any federal statute relating to aid for education, school construction or school break- 
fast or lunch programs, except as is provided in Section 21-1-26 NMSA 1978 and as may otherwise 
be provided by law. 


History: 1953 Comp., § 77-7-2, enacted by Laws For the public education department, see 9-24-4 NMSA 
1967, ch. 16, § 102; 2004, ch. 27, § 22; 2011, ch. 35, § 2. 1978. 

Cross references. — For designation of the state edu- For the higher education department, see 9-25-4 N MSA 
cational authorities for administration of federal grants, 1978. 
see 22-9-8 NMSA 1978, The 2011 amendment, effective June i Wr 2011, added 

For designation of higher education department to ad- breakfast programs to the list of programs that are ad- 
minister funds furnished under acts of congress to state ministered and supervised by the department. 
educational institutions, see 21-1-26 NMSA 1978. The 2004 amendment, effective May 19, 2004, changed 

For designation of the public education commission for "state department" to "department" and changed a 1953 
vocational education programs, see 22-14-2 NMSA 1978; _ statutory reference to the NMSA 1978 section number, 
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22-9-3. State educational agency; powers; duties. 


‘Whenever the department is the sole educational agency of the state penal to the provisions 
of Section 22-9-2 NMSA 1978, it may: 

A. enter into an agreement with the proper federal agency to procure for the state the benefits 
of the federal statute; 

B. establish a state plan, if required by the federal statute, which meets the requirements of 
the federal statute to qualify the state forithe benefits of the federal statute; 

C. provide for reports to be made to the federal agency as may be required; 

- D. ‘provide for reports to be Rade, to the department or its se apa un pasa from agencies receiv- 
ing federal funds; x 
--E. make surveys and stuilies i in mpopareeann with ptlmein agencies to determine the needs of the 
state in the areas where the federal funds are to be applied; 

F. establish standards to which agencies must conform‘in receiving federal funds; and 

‘G. give technical advice and assistance to ay local educational agency in connection with that 
agency Bbiaing federal funds. 


History: 1953 Comp., § 77-7-3, enacted by Laws For the public education department, see 9-24-4 NMSA 
1967, ch. 16, § 103; 2004, ch. 27, § 23. 1978. 

Cross references, — For designation of the depart- The 2004 amendment, effective May 19, 2004, changed 
ment for submission of state plan for federal grants under "state department" to "department" and changed a 1953 
Public Law 93-380, see 22-9-6 NMSA 1978. statutory reference to the NMSA 1978 section number. 


22-9-4. Limitation on accepting grants and gifts. 


Federal funds, gifts or grants relating to aid for education, school construction or school break- 
fast or lunch programs may be accepted by the state only if supervision and control of courses of 
instruction and the personnel of public schools is reserved to the state or its local subdivisions. 


History: 1953 Comp., § 77-7-4, enacted by Laws The 2011 amendment, effective June 17, 2011, added 
1967, ch. 16, § 104; 2011, ch. 35, § 3. breakfast programs to the list of programs for which fed- 
eral funds, gifts or grants may be accepted. 


22-9-5. Custody of funds; budgets; disbursements. 


A. The state treasurer shall be the custodian of all funds received by the state by virtue of a 
federal statute, gift or grant relating to aid for education, school construction or school breakfast 
or lunch programs. The state treasurer shallihold these funds in separate accounts according to 
the purpose of the grant or gift. | 

B. All federal funds, gifts or grants administered by the department shall be budgeted, ac- 
counted for and disbursed as provided by law and by the rules of the department of finance and 
administration. | 


History: 1953 Comp., § 77-7-5, enacted by Laws The 2011 amendment, effective June 17, 2011, added 
1967, ch. 16, § 105; 2011, ch. 35, § 4. federal funds for breakfast programs to the list of funds 
within the custody of the state treasurer. 


22-9-6. Authorization to receive federal grants and to submit.a state 
plan. | 


For purposes of receiving federal grants pursuant to Section 842. of Public Law 93-380, Assis- 
tance to States for State Equalization Plans, the state department of public education [depart- 
ment] is designated the state agency and is authorized to submit a state plan to the United States 
secretary of go egnune | 
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History: 1953 Comp., § 77-7-6, enacted by Laws 
1976, ch. 21, § 1; 1977, ch. 246, § 64; 1980, ch. 151, § 50; 
1988, ch. 64, § 39. 

Cross references, — For references to the former state 
department of public education, see 9-24-15 NMSA 1978, 


For Section 842 of Public Law 93-380, see 20 U.S.C. § 246. 
The 1988 amendment, effective May 18, 1988, substi- 
tuted: "state department of public education" for "public 
school finance division of the department of finance and 


administration". 
For state equalization guarantee distributions gener- 
ally, see 22-8-25 NMSA 1978. 


22-9-7. Federal grant-in-aid funds; custody; deposit; disbursement. 


The state treasurer is the trustee for all funds apportioned to the state under any act of congress 
and he is directed to enter into agreements with, and to comply with the*rules and regulations of, 
such agencies of the federal government as are necessary to procure for the state grants of federal 
aid to education. Any funds received under any act of congress shall be held by the state treasurer 
in special funds designated in accordance with the purposes of the grant made and shall be paid 
out by him only on warrant of the secretary of finance and administration. Warrants shall be is- 
sued only upon voucher of the superintendent of public instruction for disbursements other than 
for rural library service. Disbursements made for rural library service shall be made only upon 
voucher issued by the state librarian. 


History: Laws 1939, ch. 162, § 2; 1941 Comp., § 55- 
519; 1953 Comp., § 73-6-32; Laws 1961, ch. 126, § 8; 
1977, ch. 247, § 192. 


22-9-8. State educational authorities for federal grant administration. 


The superintendent of public instruction [secretary] shall be the state educational authority to 
represent the state in administration of any funds received under any act of congress to authorize 
grants to states in aid of education other than grants for aid to rural library service and, as to such 
grants and funds received thereunder, the state librarian shall be the authority to represent the 
state in the administration of the funds. 


History: Laws 1939, ch. 162, § 3; 1941 Comp., § 55- 
520; 1953 Comp., § 73-6-33; Laws 1961, ch. 126, § 9. 

Cross references. — For designation and powers of 
public education department as educational agency of 
state for administration of state plans established for 
funds received pursuant to federal statutes, see 22-9-2 and 
22-9-3 NMSA 1978. 

For references to the former superintendent of public 
instruction, see 9-24-15 NMSA 1978. 


For designation of higher education department to ad- 
minister funds furnished under acts of congress to state 
educational institutions, see 21-1-26 NMSA 1978. 


ANNOTATIONS 


Grants under Title I, Public Law 815, 81st Cong. 
(2d sess.), may properly be applied for and administered 
by the superintendent of public instruction. 1951-52 Op. 
Att'y Gen. No. 51-5344. See also 1951-52 Op. Att'y Gen. 
No. 51-5365. 


22-9-9. Agencies for grants-in-aid; powers; duties. 


Whenever, under any act of the congress of the United States, federal aid to education is made 


available to the states: 


A. the superintendent of public instruction [secretary] shall: 
(1) enter into any agreements with the proper federal agency or agencies necessary to pro- 
cure for this state all benefits which may be available under any such act of congress; 
(2) provide for and install an adequate system of auditing for the expenditure of funds to 


be received through the provisions of any such act of congress and to be apportioned to local school 
jurisdictions and teacher-training institutions, to educational agencies and institutions, conduct- 
ing adult education, and to the state educational authority for any other purpose or purposes; 

(3) provide an adequate system of reports to be made to such superintendent from local 
school jurisdictions and teacher-preparation institutions, from educational agencies and institu- 
tions conducting adult education, and from such other jurisdictions, institutions and agencies as 
may be required; 
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(4) develop and provide a plan of apportioning among local school jurisdictions any funds 
received for expenditure within such jurisdictions in such manner as to assist effectively in equal- 
izing educational opportunities in public elementary and secondary schools within the state, such 
plan to conform as near as may be to any requirements of the act of congress and rules and regula- 
tions issued thereunder; 

(5) develop and provide a plan of apportioning any * fahidls received for expenditures in eli- 
gible institutions based on recommendations of the board of educational finance; 

(6) develop and provide a plan for apportioning funds received for expenditure for adult 
education among public educational agencies and institutions in this state in such manner as will 
effectively contribute to the development of an economical, effective and comprehensive program 
of adult education; and » 

(7) make surveys and prepare and maintain state tahdatds for the develbtiméns of im- 
proved administrative units and attendance areas for the public elementary and secondary schools 
in anticipation of the availability of funds for the construction or alteration of buildings in connec- 
tion with the public elementary and secondary schools, and for,such purpose the superintendent 
may cooperate with any other public agency which he may designate; and 

B.. the state librarian of this state is hereby authorized and directed to: 

(1) enter into any and all agreements with the proper federal agency or agencies necessary 
to procure for this state all benefits for rural or other. vachaag service which may be available under 
any such act of congress; 

(2) -make and administer. all plans which may be necessary He on tat any provisions of 
any such act of congress which offers aid to library service; 

(3) provide for and install ancadequate system of auditing of the expenditure of funds to be 
received through the provisions of any such act of congress and to be apportioned to libraries and 
library services; 

(4) «provide for an adequate iskchoul of reports to be made to him from libraries and library 
services; and 

(5) develop and provide a plan for apportioning any funds received for expenditure for 
library service which will provide for maintenance of a cooperative and integrated system of li- 
brary service throughout the state, for suitable cooperative arrangements with)school systems, 
cooperative agricultural extension services, and other appropriate agencies, and in such manner 
of apportioning as will ae. lessen neque of eae for library service. 


History: Laws 1939, ch. 162, § 4; 1941 Comp., § 55- >. For powers of public education department when desig- 
521; 1953 Comp., § 73- 6-34; Laws 1961,, ch. 126, § 10; ‘nated as sole educational agency, of state for administra- 
1961, ch. 217, § 1; 1977, ch. 246, § 48. tion of state plans established for funds received pursuant 

Cross toferences: — For referénces to the former - to federal statutes, see 22-9-3 NMSA 1978. 
state superintendent, see 9-24-15 NMSA 1978. | For disbursement by state librarian of federal funds for 

For the state librarian, see 18-2-3, NMSA 1978... rural library services, see 22-9-7 NMSA 1978. 


22-9-10. Reports; federal funds; federal agencies; legislature, 


A. Whenever required by any act of congress authorizing federal aid to education or any rules 
issued pursuant thereto: 

(1) the state superintendent [secretary] shall make reports with respect to expenditure 
of funds received’ and progress‘of education‘ generally, progress of adult education generally or 
any other matters in the form-and containing information required by the appropriate federal 
agencies; and 

(2) the state librarian shall make reports with respect to expenditure'of funds received 
and progress of library service in the form and containing information required: by the appropriate 
federal agencies. 

B. Annually, by November 1, the state superintendent [secretary] shall submit to the legisla- 
tive education study committee, the legislative finance committee and the library of the legislative 
council service a detailed report of all federal funds distributed to the state department of public 
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22-9-13 


education in the federal fiscal year ending September 30, one year prior to the date of the report, 
with a description of the purpose for which the state received the money and a detailed accounting 


of how the funds were expended. 


History: Laws 1939, ch. 162, § 5; 1941 Comp., § 55- 
522; 1953 Comp., § 73-6-35; Laws 1961, ch. 126, § 11; 
2001, ch. 313, § 2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 
references to the secretary of public education and all 
references to the former state board of education or state 


department of education shall be deemed references to the: 
public education department. See 9-24-15 NMSA 1978. 

Cross references. — For the state librarian, see 18-2-3 
NMSA 1978. 

For powers of public education department when desig- 
nated as sole educational agency of state for administra- 
tion of state plans established for funds received pursuant 
to federal statutes, see 22-9-3 NMSA 1978. 

The 2001 amendment, effective June 15, 2001, added 
Subsection B and made stylistic changes. 


22-9-11. [School facility construction grants-in-aid; enforcement of 


labor standards. | 


In the event that the state shall accept any provision of any such act of congress which autho- 
rizes and grants aid in the construction of school facilities, the superintendent of public instruction 
[secretary] shall, by contract or otherwise, enforce labor standards not less beneficial to employees 
on such projects than those required under Sections 1 and 2 of the act of August 30, 1935 (49. Stat. 
1011, ch. 825), as amended; provided, that the act of congress authorizing such aid shall so require. 


History: Laws 1939, ch. 162, § 6; 1941 Comp., § 55- 
523; 1953.Comp., § 73-6-36. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 


references to the former state board of education or state 

department of education shall be deemed references to. the 

public education department. See 9-24-15 NMSA 1978. 
Cross references. — For Sections 1 and 2 of the Con- 


’ gressional Act of August 30, 1935, as amended, see 40 


U.S.C. §§ 276a and 276a-1. See 40 U.S.C.S. § 3141 et seq. 


references to the secretary of public education and all 


22-9-12. Official notice of acceptance of federal acts for education and 
library service. 


The superintendent of public instruction [secretary] shall transmit to the proper federal agency 
designated in any act of congress authorizing federal aid to education, official notice of acceptance 
of any parts and titles of the act and transmit therewith certified copies of this act [22-9-7 to 22-9- 
12 NMSA 1978] and apportionment plans required in connection with the granting of any funds 
by any act of congress. In the case of aid to rural or other library service authorized in any act of 
congress, the official notice with the necessary certified copies as relate to library service shall be 
transmitted by the state librarian. 


Cross references. — For transfer of powers and duties 
of the former superintendent of public instruction, see 9- 
24-15 NMSA 1978. 


History: Laws 1939, ch. 162, § 9; 1941 Comp,, § 55- 
524; 1953 Comp., § 73-6-37; Laws 1961, ch. 126, § 12. 


ii 


22-9-13. [Superintendent of public instruction declared sole agency for 
administration of federal aid to education.] | 


The superintendent of public instruction [secretary] is hereby designated as the sole agency of 
the state of New Mexico for the administration of any and all plans which may be established or 
funds which may be available to the state, or for which the state may be eligible by virtue of.any 
legislation enacted by the federal government, to authorize federal assistance to states and com- 
munities to enable them to increase public elementary and secondary school construction. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: 1953 Comp., § 73-6-37.1, enacted by Laws 
1955, ch. 135, § 1. 
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Laws 2004, ch. 25, § 27, provided that all references to Cross references. — For designation of the educa- 
the superintendent of public instruction shall be deemed tional agency for administration of state plans established 
references to the secretary of public education and all ref- for funds received pursuant to federal statutes, see 22-9-2 
erences to the former state board of education or state de- NMSA 1978. 
partment of education shall be deemed references to the For enforcement of labor standards relating to school fa- 
public education department. See 9-24-15 NMSA 1978. cility construction grants-in-aid, see 22-9-11 NMSA 1978. 


22-9-14, [Promulgation of standards and procedures; sale of 
obligations; purposes for which payments may be used.] 


Said superintendent [secretary] shall, as required or necessary for such eligibility, set forth and 
promulgate standards and procedures, conforming to federal requirements, for determining eligi- 
bility of local educational agencies for payment under such federal legislation, and the amounts 
thereof, and the need for the facilities to be constructed, which standards and procedures shall 
provide reasonable assurance that: 

A. such payments will be made only if, and to the extent, necessary to enable any local educa- 
tional agency: 

(1) to sell to the federal government or such agency as may be designated for such purpose 
obligation [obligations] in the amounts needed by such agency to construct the school facilities 
with respect to which the payments are made; or 

(2) if such agency is legally unable to sell such obligations, to rent such facilities from 
a state school-building agency at rentals which the federal government or its designated agent 
determines to be comparable to those charged by state school-building agencies pursuant to agree- 
ments with the federal government or its designated agent; and, 

B. such payments will be made only with respect to the construction of school facilities needed 
to relieve or prevent extreme overcrowding, double shifts or unhealthful or hazardous conditions. 


History: 1953 Comp., § 73-6-37.2, enacted by Laws references to the secretary of public education and all 
1955, ch. 135, § 2. references to the former state board of education or state 
Bracketed material. — The bracketed material was department of education shall be deemed references to 
inserted by the compiler and is not part of the law. the public education department. See 9-24-15 NMSA 
Laws 2004, ch. 25, § 27, provided that all references to 1978, 


the superintendent of public instruction shall be deemed 


22-9-15. [Accounting, budgeting and other fiscal methods to be 
prescribed by superintendent. | 


Said superintendent [secretary] shall provide and require such accounting, budgeting and other 
fiscal methods and procedures as are necessary for the proper and efficient administration of such 
federal plan or plans. 


History: 1953 Comp., § 73-6-37.3, enacted by Laws references to the secretary of public education and all 
1955, ch. 135, § 3. references to the former state board of education or state 
Bracketed material. — The bracketed material was department of education shall be deemed references to 
inserted by the compiler and is not part of the law. the public education department, See 9-24-15 NMSA 
Laws 2004, ch. 25, § 27, provided that all references to 1978. 


the superintendent of public instruction shall be deemed 


22-9-16. [Reports. |] 


Said superintendent [secretary] shall provide for the making of such reports, in such form and 
containing such information as the federal government or its designated agent may from time to 
time reasonably require to carry. out the provisions of applicable legislation, and for compliance 
with such provisions as may from time to time be necessary to assure the correctness and verifica- 
tion of such reports. 
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History: 1953 Comp., § 73-6-37.4, enacted by Laws 
1955, ch.135,§4. | 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws’ 2004, ch: 25, §:27, provided that all references to 
the superintendent of public instruction shall be deemed 


PUBLIC SCHOOLS 


22-10-3:3 


references to the secretary of public education and all 
references to the former state board of education or state 
department of education shall be deemed references to 
the public education department: See 9-24-15 NMSA 
1978. . 


.. ARTICLE 10 


‘Certified School Personnel ~ 


Sec. re) 
22-10-1. Recompiled, 
22-10-2. Recompiled. 
22-10-38. Repealed. — 
22-10-3.1. Repealed. 
22-10-3.2, Recompiled. 
22-10-3:3. Recompiled. 
22-10-3.4. Repealed. 
22-10-3.5. Repealed. 
22-10-3.6. Repealed. 
22-10-4. Repealed. 
22-10-4.1. Recompiled. 
22-10-5. Repealed. 
22-10-6. , Repealed. 
22-10-7. Repealed. 
22-10-8. Repealed. 
22-10-9. Repealed. 
22-10-10. Recompiled. 
22-10-11. Recompiled. 


22-10-1.. Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 33 recom- 
piled and amended former 22-10-1 NMSA 1978, relating 


22-10-2. Recompiled. 
Recompilations. — Laws 2003, ch. 153, § 72 recom- 


piled former 22-10-2 NMSA 1978, relating to definitions, 
as 22-10A-2 NMSA 1978, effective April 4, 2003. 


22-10-3. Repealed. 
Repeals, — Laws 2003, ch. 153, § 73 repealed 22-10-3 


NMSA 1978, as enacted by Laws 1975, ch. 306, § 3, relating 
to certificate requirements, types of certificates, forfeiture 


22-10-3.1. Repealed. 
Repeals. — Laws 2003, ch. 153, § 73 repealed 22-10- 


3.1 NMSA 1978, as enacted by Laws 1986, ch. 33, § 18, 
relating to certified school administrators, evaluation 


22-10-3.2.. Recompiled. 


Recompilations. — Laws 2008, ch. 153, § 53 recom- 
piled and amended former 22-10-3.2 NMSA 1978, relating 


22-10-3.3. Recompiled. 


Recompilations. — Laws 20038, ch. 153, § 36 recom- 
piled and amended former 22-10-3.8 NMSA 1978, relating 
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Sec. 

22-10-12, Recompiled. 
22-10-13. Recompiled. 
22-10-14, Recompiled. ~ 
22-10-14,1. Recompiled: : 
22-10-15. Repealed. 
22-10-16, Recompiled. 
22-10-17, Recompiled. 
22-10-17.1, Recompiled. 
22-10-18, Recompiled, 
22-10-19, Repealed, 
22-10-20. Repealed. 
22-10-21. Recompiled. 
22-10-22. .Recompiled. 
22-10-28. Recompiled. 
22-10-24. Recompiled. 
22-10-25. Recompiled. 
22-10-26. Recompiled, 
22-10-27, Recompiled. 


to the School. Personnel Act; as 22-10A-1 NMSA 1978, ef- 
fective April 4, 2003. 


of claims, exceptions, and administrator apprenticeships, 
effective April 4, 2003. For provisions of former section, see 
the 2002 NMSA 1978 on NMOneSource.com, 


and improvement training, effective April 4, 2008. For 
provisions of former section, see the 2002 NMSA 1978 on 
NMOneSource.com. 


to certified school personnel and school nurses, as 22-10A- 
32 NMSA 1978, effective April 4, 2003. 


to background checks, as 22-10A-5 NMSA 1978, effective 
April 4, 2003. 
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22-10-3.4. Repealed. 
Repeals. — Laws 2003, ch. 153, § 73 repealed 22-10-3.4 


NMSA 1978, as enacted by Laws 1997, ch. 238, § 2, relat- 
ing to known convictions, reporting requirements, limited 


22-10-3.5. Repealed. 
Repeals. — Laws 2003, ch. 153, § 73 repealed 22-10-3.5 


NMSA 1978, as enacted by Laws 1999, ch. 249, § 1, relat- 
ing to issuance of alternative certificates, effective April 4, 


22-10-3.6. Repealed. 
Repeals. — Laws 2003, ch. 153, § 73 repealed 22-10- 


3.6 NMSA 1978, as enacted by Laws 1999, ch, 249, § 2, 
relating to alternative certificates, employment, and 


22-10-4. Repealed. 
Repeals. — Laws 2003, ch. 153, § 73 repealed 22-10-4 


NMSA 1978, as enacted by Laws 1967, ch. 16, § 107, 
relating to certificate fees, effective April 4, 2003. For 


22-10-4.1. Recompiled. 


Recompilations, — Laws 2003, ch. 153, § 31 recom- 
piled and amended 22-10-4.1 NMSA 1978, relating to the 


22-10-5. Repealed. 


Repeals, — Laws 2003, ch. 153, § 73 repealed 22-10-5 
NMSA 1978, as enacted by Laws 1967, ch. 16, § 108, re- 
lating to the duties of certified school personnel, effective 


22-10-6. Repealed. 


Repeals, — Laws 2003, ch. 153, § 73 repealed 22-10-6 
NMSA 1978, as enacted by Laws 1973, .ch. 135, § 1, re- 
lating to additional duties of school principals, effective 


22-10-7. Repealed. 


Repeals. — Laws 2003, ch. 153, § 73 repealed 22-10-7 
NMSA 1978, as enacted by Laws 1967, ch. 16, § 109, relat- 
ing to certified school personnel salaries, effective April 4, 


22-10-8. Repealed. 


Repeals. — Laws 2003, ch. 153, § 73 repealed 22-10-8 
NMSA 1978, as enacted by Laws 1967, ch. 16, § 110, re- 
lating to compensation for educational meetings, effective 


22-10-9. Repealed. 


Repeals. — Laws 2003, ch. 153, § 73 repealed 22-10-9 
NMSA 1978, as enacted by Laws 1967, ch. 16, § 111, re- 
lating to professional status, effective April 4, 2003, For 
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22-10-9 


immunity from liability and penalty for failure to report, 
effective April 4, 2003. For provisions of former section, see 
the 2002 NMSA 1978 on NMOneSource.com. 


2003. For provisions of former section, see the 2002 NMSA 
1978 on NMOneSource.com. 


discrimination, effective ‘April 4, 2003. For provisions 
of former section, see the 2002 NMSA 1978 on NMOne 
Source.com. 


provisions of former section; see the 2002 NMSA 1978 on 
NMOneSource.com. : 


distribution and appropriation of educator certification 
funds, as 22-8-44 NMSA 1978, effective April 4, 2003. 


April 4, 2003. For provisions of former section, see the 
2002 NMSA 1978 on NMOneSource.com. 


April 4, 2003. For provisions of former section, see the 
2002 NMSA 1978 on NMOneSource.com. 


N 


2003. For provisions of former section, see the 2002 NMSA 
1978 on NMOneSource.com. 


April 4, 2003. For provisions of former section, see the 
2002 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2002 NMSA 1978 on 
NMOneSource.com. 
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22-10-10. Recompiled. 


Recompilations, — Laws 2003, ch. 153, § 72 recom- 
piled former 22-10-10 NMSA 1978 as 22-10A-34 NMSA 
1978, effective April 4, 2003. 


22-10-11. Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 72 recom- 
piled former 22-10-11 NMSA 1978 as 22-10A-21 NMSA 
1978, effective April 4, 2003. 


22-10-12. Recompiled. 


Recompilations. — Laws 2003, ch: 153, § 72 recom- 
piled former 22-10-12 NMSA 1978 as 22-10A-22 NMSA 
1978, effective April 4, 2003. 


22-10-13. Recompiled. 


Recompilations. —. Laws 2003, ch. 153, § 72 recom- 
piled former 22-10-18 NMSA 1978 as 22-10A-23 NMSA 
1978, effective April 4, 2003. 


22-10-14. Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 72 recom- 
piled former 22-10-14 NMSA 1978 as 22-10A-24 NMSA 
1978, effective April 4, 2003. 


22-10-14.1. Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 72 recom- 
piled former 22-10-14.1 NMSA 1978 as 22-10A-25 NMSA 
1978, effective April 4, 2003. 


22-10-15. Repealed. 


Repeals. — Laws 1986, ch. 33, § 33 repealed 22-10- 
15 NMSA 1978, as amended by Laws 1975, ch. 306, 
§ 11, relating to the procedure to be followed by a local 
school board or the governing body of a state agency in 


22-10-16. Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 72 recom- 
piled former 22-10-16 NMSA 1978 as 22-10A-26 NMSA 
1978, effective April 4, 2003. 


22-10-17. Recompiled. 


Recompilations. — Laws 2003, ch. 158, § 72 recom- 
piled former 22-10-17 NMSA 1978 as 22-10A-27 NMSA 
1978, effective April 4, 2003. 


22-10-17.1. Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 72 recom- 
piled former 22-10-17.1 NMSA 1978 as 22-10A-28 NMSA 
1978, effective April 4, 2003. 
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22-10-17.1 


' Laws 2017, ch. 87, § 31 repealed 22-10A-34 NMSA 1978, 
effective June 16, 2017. For provisions of former section, 
see the 2016 NMSA 1978 on NMOneSource.com. 


refusing to reemploy’a certified school instructor with ten- 
ure rights. For present comparable provisions, see 22-10A- 
24 and 22-10A-25 NMSA 1978. 
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22-10-18. Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 72 recom- 


CERTIFIED SCHOOL PERSONNEL 


piled former 22-10-18 NMSA 1978 as 22-10A-29 NMSA ° 


1978, effective April 4, 2003. 


22-10-19. Repealed. 


Repeals. — Laws 1986, ch. 33, $ 33 repealed 22-10- 
19 NMSA 1978, as amended by Laws 1975, ch. 306, § 14, 


22-10-20. Repealed. 


Repeals. — Laws 1986, ch. 33, $33 repealed 22-10- 
20 NMSA 1978, as amended by Laws 1975, ch. 306, § 15, 


22-10-21. Recompiled. 
Recompilations. — Laws 2003, ch. 153, § 72 recom- 


piled former 22-10-21 NMSA 1978 as 22-10A-30 NMSA 
1978, effective April 4, 2003. 


22-10-22. Recompiled. 


~Recompilations. — Laws 2003, ch. 153, § 52 recom- 
piled and amended former 22-10-22 NMSA 1978, relating 


22-10-23. Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 72 recom- 
piled former 22-10-23. NMSA 1978 as 22-10A-35 NMSA 
1978, effective April 4, 2003. 


22-10-24. Recompiled. 


Recompilations. — Laws 2003, .ch. 153; 72 recom- 
piled former 22-10-24 NMSA 1978 as.22-10A-36 NMSA 
1978, effective April 4, 2003. 


22-10-25. Recompiled. | 


Recompilations. — Laws 2003, ch. 153, $ 72 recom- 
piled former 22-10-25 NMSA 1978 as 22-10A-37 NMSA 
1978, effective April 4, 2003. 


22-10-26. Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 72 recom- 
piled former 22-10-26 NMSA 1978 as 22-10A-38 NMSA 
1978, effective April 4, 2003. 


22-10-27. Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 72 recom- 
piled former 22-10-27 NMSA 1978 as 22-10A-39 NMSA 
1978, effective April 4, 2003. 


963 


22-10-27 


effective May 21, 1986. For present comparable provi- 
sions, see 22-10A-24 NMSA 1978. 


effective May 21, 1986. For present comparable provi- 
sions, see 22-10A-25 NMSA 1978. 


to suspension and revocation of teaching certificates, as 
22-10A-31 NMSA 1978, effective April 4, 2003. 
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ARTICLE 10A 


School Personnel Act 


22-10A-1 

Sec. 

22-10A-1. Short title. 

22-10A-2. Definitions. 

22-10A-3. License or certificate required; application fee; 
general duties. 

22-10A-4. Teachers and school administrators; profes- 


sional status; licensure levels; salary 


alignment, 


22-10A-5. Background checks; known convictions; al- 
leged ethical misconduct; reporting re- 
quired; penalty for failure to report. 

22-10A-6. Educational requirements for licensure. 

22-10A-7. Level one licensure. 

22-10A-8. Alternative level one license. 


22-10A-8.1. Saving clause. 


22-10A-9. 


22-10A-10. 
22-10A-11. 


Teacher mentorship program for beginning 
teachers; purpose; department duties. 
Level two licensure. 
Level three licensure; tracks for teachers. 


22-10A-11.1. Alternative level two or level three license. 
22-10A-11,2. Deaf and hard-of-hearing teachers; alterna- 


tive licensure assessment; saving provision. 


22-10A-11.8. Level three-B provisional licensure for 


22-10A-11.4. Level 
22-10A-12, 


school principals. 

three-B administrator's license; 
tracks for school administrator licensure. 

Limited reciprocity. 


22-10A-12.1. Expedited licensure; military service mem- 


bers; spouses and dependents; waiver of 
fees; veterans. 


22-10A-13, Native American language and culture cer- 
tificates. 

22-10A-14. Certificates of waiver. 

22-10A-15, Substitute teacher certificate. 

22-10A-16, Parental notification. 

22-10A-17. Instructional support provider licenses. 


22-10A-17.1. Educational assistants; licensing frame- 


work; qualifications; minimum salaries, 


22-10A-17.2. Alternative level three-B licensure; track 


22-10A-18. 


for instructional support providers. 
School principals; duties. 


22-10A-19. Teachers and school principals; accountabil- 
ity; evaluations; sick leave; professional de- 
velopment; peer intervention; mentoring. 


22-10A-1. Short title. 
Chapter 22, Article 10A NMSA 1978 may be 


History: 1953 Comp., § 77-8-1, enacted by Laws 
1975, ch. 306, § 1; 1991, ch. 187, § 2; 1978 Comp., § 22- 
10-1, recompiled and amended as § 22-10A-1 by Laws 
2008, ch. 153, § 33. 

Recompilations. — Laws 2003, ch. 1538, § 33 recom- 
piled and amended former 22-10-1 NMSA 1978 as 22- 
10A-1 NMSA 1978, effective April 4, 2003. 

Repeals and reenactments. — Laws 1975, ch. 306, 
§ 1, repealed 77-8-1, 1953 Comp., as enacted by Laws 
1967, ch. 16, § 106, relating to requirements for certifi- 
cates, and enacted a new section. 

The 2003 amendment,effective April 4, 2008, substi- 
tuted "10A" for "10" following "Article" near the beginning 
of the section. 

The 1991 amendment, effective June 14, 1991, re- 
wrote this section which read "Sections 77-8-1 through 


Sec. 

22-10A-19.1. Professional development; systemic frame- 
work; requirements; department duties. 

22-10A-19.2.. Educator accountability report. 

22-10A-19.3. Anti-racism and racial sensitivity training 
and professional development. 

22-10A-20. Staffing patterns; class load; teaching load. 

22-10A-20.1. Repealed. 


22-10A-21. Licensed school employees; employment con- 
tracts; duration. 

22-10A-22. Licensed school employees; notice of reem- 
ployment; termination. 

22-10A-23. Licensed school employees; reemployment; 
acceptance; rejection; binding contract. 

22-10A-24. Termination decisions; local school board; 
governing authority of a state agency; pro- 
cedures. 

22-10A-25. Appeals; independent arbitrator; qualifica- 
tions; procedure; binding decision. 

22-10A-26. Excepted from provisions, 

22-10A-27. Discharge hearing; licensed school employees; 
procedures. 

22-10A-28. Discharge appeals; licensed school employees; 
independent arbitrator; qualifications; Pro 
cedure; binding decision. 

22-10A-29. Compensation payments to discharged per- 
sonnel, 

22-10A-30. Supervision and correction procedures. 

22-10A-31. Denial, suspension and revocation of licenses. 

22-10A-32; School district personnel, school .employees, 
school volunteers, contractors and contrac- 
tors' employees; required training program. 

22-10A-33. Repealed. 

22-10A-34. Repealed. 

22-10A-35. Local sabbatical leave program authorized. 

22-10A-36. Approved program required: for sabbatical 
leave, 

22-10A-37. Minimum conditions for sabbatical Wave.’ 

22-10A-38. Pay for sabbatical leave. 

22-10A-39, Noncertified school personnel; salaiiae 

22-10A-40. 


School security personnel; definitions; re- 
quired training. 
22-10A-40.1. Construction. 


cited as the "School Personnel Act’. 


964 


77-8-24 NMSA 1953 may be cited as the ‘Certified School 
Personne! Act'." 


ANNOTATIONS 


Purpose of provisions. — The purpose of the Certi- 
fied School Personnel Act (now School Personnel Act) is 
to protect the public against incompetent teachers and to 
insure proper educational qualifications, personal fitness 
and a high standard of teaching performance. N.M. State 
Bd. of Educ. v. Stoudt, 1977-NMSC-099, 91 N.M. 1838, 571 
P.2d 1186. 

By statute, teachers are assured an indefinite ten- 
ure of position during satisfactory performance of their 
duties, Atencio v. Board of Educ., 1982-NMSC-140, 99 
N.M. 168, 655 P.2d 1012, superseded by statute, Naranjo 
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vs Board of Educ., 1995-NMSC-015, 119 N.M. 401, 891 Drugs and narcotics: use of illegal drugs as ground for 

P.2d 542. dismissal of teacher, or denial or cancellation of teacher's 
‘Public school instructors and administrators are certificate, 47 A.L.R.3d 754. 

state employees within the constraints of the prohibi- Sexual conduct as ground for dismissal of teacher or de- 

tion against serving in the legislature while receiving , nial or revocation of teaching certificate, 78 A.L.R.3d 19, 

compensation as an employee of the state. 1988 Op. Att'y _ Student's right to compel school officials to issue degree, 

Gen. No. 88-20, overruled by State ex rel. Stratton v, Ro- diploma, or the like, 11 A.L.R.4th 1182. 

_ swell Indep. Sch., 1991-NMCA-018, 111 N.M. 495, 806 Validity, construction, and effect of municipal residency 

P.2d 1085, requirements for teachers, principals, and other school 
Am. Jur. 2d, A.L.R. and C.J.S. references. — Tests employees, 75 A.L.R.4th 272. 

of moral character or fitness as requisite to issuance of 78 C.J.S. Schools and School Districts § 197. 


teacher's license or certificate, 96 A.L.R.2d 536. 


22-10A-2. Definitions. 


As used in the School Personnel Act: 

A. "child abuse" means a child: 

(1) who has suffered or who is at risk of suffering serious harm because of the action or 
inaction of the child's parent, guardian, custodian or other adult; 

(2) who has suffered physical abuse, emotional abuse or psychological abuse inflicted or 
caused by the child's parent, guardian, custodian or other adult; 

(3) who has suffered sexual abuse or sexual exploitation inflicted by the child's parent, 
guardian, custodian or other adult; 

(4) -whose parent, guardian, custodian or other adult has knowingly, intentionally or negli- 
gently placed the child in a situation that may endanger the child's life or health; or. 

(5) whose parent, guardian, custodian or other adult has knowingly or intentionally tor- 
tured, cruelly confined or cruelly punished the child; 

B. "constitutional special school" means the New Mexico military institute, New Mexico school 
for the deaf and New Mexico school for the blind and visually impaired; 

C. "contractor" means an individual who is under contract with a public school and is hired 
to provide services tothe public school, but does not include a general contractor or a building or 
maintenance contractor who is supervised and has no access to students at the public school; 

D, "discharge’ means the act of severing the employment relationship with a licensed school 
employee prior to the expiration of the current employment contract; 

E. "employed for three consecutive school years" means a licensed school employee has been 
offered and accepted in writing a notice of reemployment for the third consecutive school year; 

F. "ethical misconduct" means the following behavior or conduct by school district personnel, 
school employees, school volunteers, contractors or contractors' employees: 

(1) discriminatory practice based on race, age, color, national origin, ethnicity, sex, preg- 
nancy, sexual orientation, gender identity, mental or physical disability, marital status, religion, 
citizenship, domestic. abuse reporting status or serious medical condition; 

(2) sexual misconduct or any sexual offense prohibited by Chapter 30, Article 6A or 9 
NMSA 1978 involving an adult or child, regardless of a child's enrollment status; 

(3) fondling a child or student, including touching private body parts, such as breasts, but- 
tocks, genitals, inner thighs, groin or anus; or 

(4) any other behavior, including licentious, enticing or solicitous behavior, that is reason- 
ably apparent to result in inappropriate sexual contact with a child or student or to induce a child 
or student into engaging in illegal, immoral or other prohibited behavior; 

G. "governing authority" means the policy-setting body of a school district, charter school, con- 
stitutional special school or regional education cooperative, or the final decision maker of another 
state agency; 

H. heer UBER)? support provider" means a person who is employed to support the -in- 
structional program of a public school, including educational assistant, school counselor, social 
worker, school nurse, speech-language pathologist, psychologist, physical therapist, occupational 
therapist, recreational therapist, marriage and family therapist, interpreter for the deaf and 
diagnostician; 
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I. "just cause" means a reason that is rationally related to a school employee's competence or 
turpitude or the proper performance of the school employee's duties and that is not in violation of 
the.school. employee's civil or constitutional rights; ee | tte 

J. "military service member" means a person whois: . ot) 

(1) serving in the armed forces of the United States as an active wey’ ‘ig ABE or in 
an active reserve component of the armed forces of the United. States, including the national 
guard; 

(2) the spouse of a person who is serving in the armed forces of the United he ently as an 
active duty member or in an active reserve component of the armed forces of the United States, 
including the national guard; or a surviving spouse of a member who at the time of death was serv- 
ing on active duty; or 

(8) the child of a person who is serving in the armed forces of the United States as an 
active duty member or in an active reserve component of the armed forces of the United States, 
including the national guard; pee that child is also a dependent of that person for federal 
income tax purposes; 

K. "moral turpitude" means an act or epee that gravely violates the accepted standanis of 
moral conduct, justice or honesty and may include ethical misconduct; 

L. "public school" means a school district, charter school, constitutional spat school, regional 
education cooperative or the educational program of another state agency; 

M. "responsibility factor" means a value of 1.20 for an elementary school principal, 1.40 for a 
middle school or junior high school principal, 1.60 for a high school principal, 1/10 for an assistant 
elementary school principal, 1.15 for an assistant middle school or assistant cee high school 
principal and 1.25 for an assistant high school principal; 

N. "sabbatical leave" means leave of absence with pay as approved by the governing author- 
ity during all or part of a regular school term for purposes of study or travel eee toa licensed 
school employee’ s duties and of direct benefit to the instructional program; 

OQ. "school administrator" means a person licensed to administer in a school district, charter 
school, constitutional special school or regional education cooperative or a person employed with 
another state agency who administers an educational program and includes local superintendents, 
school principals, central district administrators, business managers, charter school head admin- 
istrators and state agency education supervisors; 

P. "school employee" includes licensed and unlicensed eniclivuds of a ss school; 

Q. "school premises" means: 

(1) the buildings and grounds, including playgrounds, playing fields and parking areas 
and a school bus of a public school, in or on which school or school-related activities are being oper- 
ated under the supervision of a local school board, charter school or state agency; or 

(2) ° any other public buildings or grounds, including playing fields and parking areas that 
are not public school property, in or on which public school-related and -sanctioned activities are 
being performed; 

R. "school volunteer" means a person, including a relative of a student, who commits to serve 
on a regular basis at a school district, charter school or other educational entity without wee 
sation; 

S. "state agency" means a regional education cooperative or state institutions 

T. "state institution" means the New Mexico boys’ school, girls' welfare home, New Mexico 
youth diagnostic and development center, Sequoyah adolescent treatment center, Carrie Tingley 
crippled children's hospital, New Mexico behavioral health institute at Las Vegas and con oem 
state agency responsible for educating resident children; 

U. "substitute teacher" means a person who holds a certificate to substitute for a eetichisied in a the 
classroom; 

V. ‘aGfoeriritendent! means a local superintendent, head wiliniridtrethd of a charter school or 
regional education cooperative, superintendent or commandant of a igen school or head ae 
istrator of the educational program of a state agency; 

W. "teacher" means a person who holds a level one, level two or level eee A license and ovine 
primary job is classroom instruction or the supervision, below the school principal level, of an 
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instructional program or whose duties include curriculum development, peer intervention, peer 
coaching or mentoring or serving as a resource teacher for other teachers; _. ) 

X. "terminate" means the act of severing the employment relationship with a school em- 
ployee; 

Y. "unsupervised bebinta et t with children or students" means access to or contact with; or the 
opportunity to have access to or contact with, a child or student for any length of time in the 
absence of: 

(1). alicensed staff person fonts the same school or institution; 
(2). a school volunteer who has undergone a background check pursuant to Section 
22-10A-5 NMSA 1978; or 
(3) any adult relative or guardian of the child or student; 
» Z. "veteran" means a person who has received an honorable discharge or separation from mili- 
tary service in the armed forces of the United States or in an active reserve component of the 
armed forces of the United States, including the national guard; and 

AA. "working day" means every school calendar day, excluding Saturdays, Suanklioe and legal 

ne 


.. History: 1953 rosea: § 77-8-1.1, budictant by Laws Subsections D and E, respectively; added a new Subsec- 
1975, ch. 306, § 2; 1990, ch. 90, § 1; 1991, ch. 187, §,3; tion F and redesignated former Subsections D through 
1994, ch, 110, § 1; 1978 Comp., § 22- 10-2, recompiled F as Subsections G through I, respectively; added a new 


as § 22-10A-2 by Laws 2003, ch. 153, § 72; 2007, ch. Subsection J and redesignated former Subsections G 
304, § 1; repealed and reenacted by Laws 2019, ch. through’ L as Subsections K through P, respectively; added 
238, $1; 2021, ch. 92, § 1; 2021, ch. 94, § 4. a new Subsection Q and redesignated former Subsections 

Repeals and reenactments. — Laws 2019, ch. 238, M through R as Subsections R through W, respectively; 
§ 1 repealed and reenacted 22-10A-2 NMSA 1978, effec- and added a new Subsection X and redesignated former 
tive June 14, 2019, Subsection S as Subsection Y. 

Recompilations, — Laws 2003, ch. 153, § 72 recom- The 2007 amendment, effective June 15, 2007, added 
piled former 22-10-2 NMSA 1978, as 22-10A-2 NMSA Subsection B. 

1978, effective April 4, 2003. The 1994 amendment, effective May 18, 1994, substi- 

Cross references. — For sabbatical leave programs tuted "with a certified school employee" for! with an em- 
generally, see 22-10A-35 NMSA 1978, ployee" in Subsection A, and rewrote Subsection D, which 

2021 Multiple Amendments. — Laws 2021, ch. 94, § 4 read "'terminate' the act of not reemploying an employee 
and Laws 2021, ch. 92, § 1, both effective June 18, 2021, for the ensuing school year." 
enacted different amendments to this section that can be The 1991 amendment, effective June 14, 1991, de- 
reconciled, Pursuant to 12-1-8 NMSA 1978, Laws 2021, leted:"Certified" preceding "School Personnel Act" in the 
ch, 94, § 4 as the last act signed by the governor is set out introductory phrase; added Subsection F; and made a re- 
above and incorporates both amendments. The amend- lated stylistic change. 
ments enacted by Laws 2021, ch. 92, § 1 and Laws 2021, The 1990 amendment, effective May 16, 1990, added 
ch, 94, § 4 are described below. To view the session laws in present Subsections A, D and E, redesignated former Sub- 
their entirety, see the 2021 session laws on NMOneSource sections A and B as present Subsections B and C, and 
Teom.| bj oe made a minor stylistic change. 

The nature of the difference between the amendments 
is that Laws 2021, ch. 92, § 1, defined "military service ANNOTATIONS 
member" and "veteran", as used in the School Personnel Definition of "just cause". — Legislature intended 
Act, and eis 2021, ch. 94, $4, defined "child abuse", "con- to codify and incorporate the rule in Swisher v. Darden 
tractor", “ethical misconduct’, "moral turpitude’, “school when it defined "just cause" in 1991 amendment. Aguilera 
volunteer", and “unsupervised contact with children or |, Hatch Valley Schs., 2006-NMSC-015, 139 N.M. 330, 132 
students", as used in the School Personnel Act. P3d 587. : : 

Laws 2021, ch. 92, § 1, effective June 18, 2021, de- Reduction in force as just cause. — Statutory "just 
fined "military service member" and 'veteran', as used cause" allows for discharge of a teacher when exigent 
in the School Personnel Act; added a new Subsection G fiscal circumstances justify a reduction in force, but the 
and redesignated former Subsections G through Ras teacher's competence, turpitude and performance do not. 


bubeectiane. H. throneh e-xesRectivelah and adied 8. paw ilera v. Hatch Valley Schs,; 2006-NMSC-015, 139 N.M 
Subsection T and redesignated former Subsection S as ig 182 PSd B87. alley Scns., ; 


Subsection U. "Just cause" for termination. — Evidence of teach- 
_ Laws 2021, ch, 94, § 4 , effective June 18, 2021, defined er's arrest for driving under the influence and charges 
child abuse", "contractor", "ethical misconduct’, "moral of resisting an officer and battery did not show conduct 
turpitude", "school volunteer" , and unsupervised contact that had any relationship to his competence as an em- 
with children or students", as used in the School Person- » ployee or to the proper performance of his duties. Kibbe 
nel Act; added a new Subsection A and redesignated for- v. Elida Sch. Dist., 2000- NMSC- 006, 128 N.M. 629, 996 
mer Subsection A as Subsection B; added a new. Subsec- P.2d 419. 


tion C and redesignated former Subsections B and C as 
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22-10A-3. License or certificate required; application fee; general 
duties. | 


A. Except as otherwise provided in this subsection, any person teaching, supervising an in- 
structional program or providing instructional support services in a public school; any person 
administering in a public school; and any person providing health care and administering medica- 
tions or performing medical procedures in a public school shall hold a valid license or certificate 
from the department authorizing the person to perform that function. This subsection does not 
apply to a person performing the functions of a practice teacher or teaching intern as defined by 
the department. , 

B. Except as provided in Subsection C of this section, the department shall charge a reason- 
able fee for each application for or the renewal ofa license or certificate. The application fee may 
be waived if the applicant meets a:standard of indigency established by the department. 

C. No licensing or certificate fee shall be charged for the first three years a license or certificate 
required by this section is valid if the licensee or certificate holder is a military service member or 
a veteran. a 

D. A person performing the duties of a licensed school employee who does not hold a valid li- 
cense or certificate or has not submitted a complete application for licensure or certification within 
the first three months from beginning employment duties shall not be compensated thereafter for 
services rendered until the person demonstrates that the person holds a valid license or certifi- 
cate. This section does not apply to practice teachers or teaching interns as defined by rules of the 


department. 
E. Each licensed school employee shall: 


(1) enforce all laws and rules applicable to the employee's public school; 
(2) if teaching, teach the prescribed courses of instruction; 
(3) exercise supervision over students on public school premises and while the students 


are under the control of the public school; and 
(4) furnish reports as required. 


History: 1978 Comp., § 22-10A-3, enacted by Laws 
2003, ch, 153, § 34; 2019, ch. 238, § 2; 2020, ch. 6, § 1; 
2021, ch, 92, § 2. 

The 2021 amendment, effective June 18, 2021, 
amended the existing provision that waives certain li- 
cense fees for military members and veterans to include 
the waiver of certain certificate fees, and removed the 
definitions of terms; in Subsection C, after "No licensing", 
added "or certificate", after "three years a license", added 
"or certificate", and after "valid if the license", added "or 
certificate holder"; and deleted former Subsection F, which 
defined "military service member" and "veteran". 

The 2020 amendment, effective July 1, 2020, provided 
a waiver of licensing fees for the first three years of a 
valid license for military service members and veterans, 
and defined "military service member" and "veteran" for 
purposes of this section; in Subsection B, added "Except 
as provided in Subsection C of this section"; added a new 
Subsection C and redesignated former Subsections C and 
D as Subsections D and E, respectively; and added Sub- 
section F. 

The 2019 amendment, effective June 14, 2019, ex- 
empted teaching interns from certain provisions of this 


section; in Subsection A, after "public school"; deleted "or 
state agency", after "practice teacher", added "or teaching 
intern", and after "defined by the", deleted "state board" 
and added "department"; in Subsection B, after "The", de- 
leted "state board" and added "department"; in Subsection 
C, after "practice teachers", added "or teaching interns", 
and after "rules of the", deleted "state board" and added 
"department"; and in Subsection D, in Paragraph D(1), after 
"public school", deleted "and school district or to the educa- 
tional program of the state agency", and in Paragraph D(3), 
after "students on", deleted "property belonging to the", and 
after the first occurrence of "public school", deleted "or state 
agency" and added "premises", and after the second occur- 
rence of "public school", deleted "or state agency". 


ANNOTATIONS 


Certified school personnel defined. — A "certified" 
school employee is one who holds a certificate from the 
state board of education (now public education depart- 
ment) and includes both instructors and administra- 
tors. Naranjo v. Board of Educ. of Espanola Pub. Schs., 
1995-NMSC-015, 119 N.M. 401, 891 P.2d 542. 


22-10A-4. Teachers and school administrators; professional status; 


licensure levels; salary alignment. 


A. Teaching and school administration are recognized as professions, with all the rights, re- 
sponsibilities and privileges accorded professions, having their first responsibility to the public 
they serve. The primary responsibilities of the teaching and school administration professions are 
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to educate the children of this state and to improve the professional practices and ethical conduct 
of their members. 

B.: The New Mexico licensure framework for teachers and school adinkithtrstora is a progres- 
sive career system in which licensees are required to demonstrate increased: competencies and 
undertake increased duties: as they progress through the licensure levels. The minimum salary 
provided as part of the career system shall not take effect until the department has adopted in- 
creased competencies for the ee level of sition and a highly objective uniform statewide 
standard of evaluation. 

‘C..A level one license is‘a ale! git etee that gives a beginning teacher the opportunity; 
through a formal mentorship program, for additional preparation to be a quality teacher. A level 
two license is given to a teacher who is a fully qualified professional who is primarily responsible 
for ensuring that students meet:and‘exceed department-adopted academic content and perfor- 
mance standards; a teacher may choose to remain at level two for the remainder of the teacher's 
career. A level three-A license is the highest: level of teaching licensure for those teachers who 
choose'to advance as instructional leaders in the teaching profession and undertake greater re- 
sponsibilities such as curriculum development, peer intervention and mentoring. A level three-B 
license is for teachers who commence a new career path in schoo! administration by becoming 
school:administrators. 

D: “All teacher and school administrator valley dyetdhnaw shall be aligned with the licensure 
framework in a'professional educator licensing and salary system. 

EK. All teachers and school administrators who hold teaching or administrator certificates on 
the effective date of the 2003 act shall meet the Seen for their level of licensure by Sep- 
simile’ 1, 2006 and shall be issued licenses, 


Biitoxy: 1978 Comp., § 22-10A-4, enacted by Laws 
2008, ch. 153, § 35; 2005, ch, 315, § 4; 2005, ch. 316, § 1. 

Cross references. — For the public education depart- 
ment, see 9-24-4 NMSA 1978. 


The 2005 amendment; éffective April 7, 2005, deleted 


's license shall be issued for the first three years of teach- 
ing. Laws 2005, ch. 315, § 4 and Laws 2005, ch. 316, § 1 


enacted identical amendments. The section was set out 
as amended by Laws 2005, ch. 316, 8 1. See 12-1-8 NMSS 
1978. 


the former provision in Subsection C that a level one 


22-10A-5. Background checks; known convictions; alleged ethical 
misconduct; reporting required; penalty for failure to 
report. 


A. An applicant for initial licensure shall be fingerprinted only upon initial licensure and 
shall provide two fingerprint cards or the equivalent electronic fingerprints to the department 
or. superintendent to obtain the applicant's federal bureau of investigation record. Convictions 
of felonies or misdemeanors contained in the federal bureau of investigation record shall be 
used in accordance, with the Criminal Offender Employment Act [Chapter 28, Article 2 NMSA 
1978]. Other information contained in the federal bureau of investigation record, if supported by 
independent evidence, may form the basis for the denial, suspension or revocation of a license 
for just cause. Records and related information shall be privileged and shall not be disclosed to 
a person not directly involved in the licensure or employment decisions affecting the specific ap- 
plicant. The applicant for initial licensure shall pay for the cost of obtaining the federal bureau 
of investigation record. 

_B... Governing authorities shall develop policies and procedures to require background checks 
on an applicant who has been offered employment or who applies to be a school volunteer or works 
for the public school as a contractor or a contractor's employee and who may have unsupervised 
contact with children or students on school premises. 

C. An applicant who has been offered employment or a school volunteer, contractor or contrac- 
tor's employee shall provide two fingerprint cards or the equivalent electronic fingerprints to the 
superintendent to obtain the applicant's, school volunteer's, contractor's or contractor's employee's 
federal bureau of investigation record. The public school shall pay for an applicant's background 
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check. A school volunteer, contractor or contractor's employee may be required to pay for the cost 
of obtaining a background check. 

D. Convictions of felonies or misdemeanors contained in the federal bureau of fibedti caticH re- 
cord shall.be used in accordance with the Criminal Offender Employment Act; provided that other: 
information. contained in the federal bureau of investigation record; if supported by. pei we 
evidence, may form the basis for the employment decisions for just-:cause. ») ) 

E. Records and related information shall be privileged and shall not be didelostad to a person 
not directly involved in the employment, volunteering or contracting decision affecting the specific 
applicant, school volunteer, contractor or contractor's employee who has been offered employment, 
a school volunteer position or a contract and will have wobupemgsed contact with children or stu- 
dents on school premises. 

F,. A superintendent shall report immediately to the department any known conviction of any 
felony or misdemeanor involving moral turpitude of school district personnel, a school employee, a 
school volunteer, a contractor or a contractor's employee. 

G. A superintendent may appoint a designated representative to act on the sieeckatodaenat 
behalf. The superintendent or the designated representative shall investigate all allegations 
of ethical misconduct about any school district. personnel, school employee, school, volunteer, 
contractor or contractor's employee who resigns, is being discharged or terminated or otherwise 
leaves employment after an allegation has been made. If the investigation results in a finding 
of ethical misconduct by a licensed school employee, the superintendent or the superintendent's 
designated representative shall report the identity of the licensed school employee and atten- 
dant circumstances of the ethical misconduct on a standardized form to the department and the 
licensed school employee within thirty days following the separation from employment or im- 
mediately if the finding of ethical misconduct is sexual misconduct with an adult or child. The 
superintendent or the superintendent's designated representative shall also report allegations 
of sexual assault or sexual abuse involving any school district: personnel, school employee, school 
volunteer, contractor or a contractor's employee to the appropriate law enforcement agency. No 
agreement between a departing school employee and the governing authority or superintendent 
shall diminish or eliminate the responsibility of investigating and reporting the alleged ethical 
misconduct to the department or, if legally mandated, to law enforcement, and any such agree- 
ment to the contrary is void. 

H. Unless the department has commenced its own investigation of a licensed school employee 
prior to receipt of the form, the department shall serve the licensed school employee with a notice 
of investigation and a notice of contemplated action pursuant to the Uniform Licensing Act [61-1-1 
to 61-1-31 NMSA 1978] within sixty days of receipt of the form. 

I. The department shall maintain a list of the names of persons reported to the department, 
as required by Subsection F of this section, who have been convicted of a felony or misdemeanor 
involving moral turpitude and, as required by Subsection G of this section and Section 1 [22-10A- 
5,1 NMSA 1978] of this 2021 act, who have been found to have committed ethical misconduct. The 
department shall update that list each month. The department shall provide that list to a govern- 
ing authority upon request. 

J. The secretary may initiate action to suspend, revoke or refuse to renew the license of: © 

(1) asuperintendent who fails to report as required by Subsections F and G of this section 
or Section 1 of this 2021 act; 

(2) any licensed school district personnel or licensed school employee who fails to report 
child abuse or neglect pursuant to Section 32A-4-3 NMSA 1978; or 

(3) any licensed school district personnel or school employee who fails to report ethical 
misconduct pursuant to Subsection G of this section or Section 1 of this 2021 act. 

K. As used in this section, "designated representative" means a representative chosen by a 
superintendent and may include the staff of a regional education cooperative. 


History: Laws 1997, ch. 238, § 1; 1998, ch. 60, § ‘1; ~  Recompilations. — Laws 2003, ch. 153, § 36 recom- 
1999, ch. 281, § 24; 2001, ch. 293, § 6; 1978 Comp., § 22- piled and amended former 22-10-3.8 NMSA‘1978 as 22- 
10-3.3, recompiled and amended: as § 22-10A-5 by 10A-5 NMSA 1978, effective April 4, 2003. 


Laws 2008, ch. 153, § 36; 2007, ch. 263, § 1; 2019, ch. 
209, § 2; 2019, ch. 238, § 3; 2021, ch. 94, § 5. 
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Cross references. — For transfer of powers and du- 
ties of former state board of education, see 9-24-15 NMSA 
1978. 

The 2021 amendment, effective June 18, 2021, re- 
vised duties of school personnel related to reports of eth- 
ical misconduct, required the public education depart- 
ment to maintain a list of reports involving child abuse 
or ethical misconduct, and made conforming changes 
due to newly enacted definitions of terms used in the 
School Personnel Act; deleted former Subsection A and 
redesignated former Subsections B through I as Subsec- 
tions A through H, respectively; in Subsection B, after 
"unsupervised", deleted "access to students" and added 
"contact with children or students"; in Subsection BH, 
after "unsupervised", deleted "access to students" and 
added "contact with children or students"; in Subsec- 
tion F, after "report", added "immediately", after "moral 
turpitude of", deleted "school district personnel", after 
"school employee", deleted "that results in any type of 
action against the licensed school employee" and added 
"a school volunteer, a contractor or a contractor's em- 
ployee"; in Subsection G, after "misconduct about any", 
added "school district personnel", after "school em- 
ployee", added "school volunteer, contractor or contrac- 
tor's employee", after. "misconduct with an adult or 
child", deleted "Copies of that form shall not be main- 
tained in the school employee's personnel file", after "in- 
volving any", added "school district personnel"; in Sub- 
section H, deleted "If a notice of contemplated action is 
not served on the licensed.school employee within ninety 
days of receipt of the form, the form, together with any 
documents related to the alleged ethical misconduct, 
shall be expunged from the licensed school employee's 
records"; added a new Subsection I; in Subsection J, 
Paragraph J(1), after "Subsections", added "F and", after 
"G", deleted "and H", and after "section", added "or Sec- 
tion 1 of this 2021 act", and added Paragraphs J(2) and 
J(3); and added Subsection K 

2019 Amendments, — Laws 2019, ch. 209, § 2, effective 
July 1, 2020, provided that applicants for licensure shall 
be fingerprinted only upon initial licensure, and removed 
a provision that provided limited immunity for any per- 
son who in good faith makes reports pursuant to this sec- 
tion; in the section heading, deleted "limited immunity"; 
in Subsection B, after "fingerprinted", added "only upon 
initial licensure"; and deleted former Subsection H, which 
provided "A person who in good faith reports as provided 
in Subsections E and F of this section shall not be held li- 
able for civil damages as a result of the report. The person 
being aecused shall have the right to sue for any damages 
sustained as a result of negligent or intentional reporting 
of inaccurate information or the disclosure of any infor- 
mation to an unauthorized person." 

Laws 2019, ch. 288, § 3, effective June 14, 2019, re- 
vised the definition of "ethical misconduct" as used in this 
section, required governing authorities to require back- 
ground checks on an applicant who applies to be a volun- 
teer or works for the public school as a contractor or.con- 
tractor employee and who may have unsupervised access 
to students on school premises, required school volun- 
teers to provide two fingerprint cards to the superinten- 
dent, required a superintendent to report immediately to 
the department conduct constituting sexual harassment 
or sexual abuse, and required a superintendent to report 
allegations of sexual assault or sexual abuse involving 
any school employee, volunteer or contractor to the ap- 
propriate law enforcement agency; in Subsection A, after 
"school employee", added "school volunteer; contractor 
or contractor's employee", and after "includes", deleted 
"inappropriate touching, sexual harassment, discrimina- 
tion" and added "unlawful discriminatory practice; sex- 
ual harassment, sexual assault or sexual abuse involv- 
ing an adult or child, regardless of a child's enrollment 


SCHOOL PERSONNEL ACT 


971 


22-10A-5 


status"; in Subsection C, deleted "Local school boards and 
regional education cooperatives" and added "Governing 
authorities", after "offered employment", added "or who 
applies to be a volunteer or works for the public school 
as", and after "access to students", deleted "at a public 
school" and added "on school premises"; in Subsection D, 
deleted "An applicant for employment who has been ini- 
tially licensed within twenty-four months of applying for 
employment with a local school board, regional education 
cooperative or a charter school shall not be required to 
submit to another background check if the department 
has copies of the applicant's federal bureau of investiga- 
tion record on file.", after "offered employment", deleted 
"a" and added "or a school volunteer", after "contractor's 
employee", deleted "with unsupervised access to students 
at a public school", after "obtain the applicant's", added 
"school volunteer's, contractor's or contractor's employ- 
ee's", after "The", deleted "applicant" and added "public 
school shall pay for an applicant's background check. A 
school volunteer", after "contractor's. employee", deleted 
"who has been offered employment by a regional educa- 
tion cooperative or at a public school", and deleted the 
last sentence, which related to releasing copies of FBI 
records that are on file with the department; added new 
subsection designations "HE." and "F." and redesignated 
former Subsections E and F as Subsections G and H, 
respectively; in Subsection F, after "involved in employ- 
ment", added "volunteering or contracting", after "specific 
applicant”, added "volunteer, contractor or contractor's 
employee", after "offered employment", deleted "contrac- 
tor or contractor's employee with" and added "a volun- 
teer position or a contract and will have", after "access 
to students", deleted "at a public school" and added "on 
school premises"; in Subsection G, after "superintendent", 
deleted "charter school, administrator or regional edu- 
cation cooperative"; in Subsection H, after "superinten- 
dent", deleted "charter school administrator or director of 
a regional education cooperative or their respective desig- 
nee" and added "or the superintendent's designated rep- 
resentative", after "finding of", deleted "wrongdoing" and 
added "ethical misconduct by a licensed school employee", 
after "superintendent", deleted "charter school admin- 
istrator or director of a regional education cooperative", 
after "separation from employment", added "or imme- 
diately if knowledge of the ethical misconduct is sexual 
harassment, or sexual abuse of an adult or child", after 
"maintained in", deleted "public school, school district or 
regional education cooperative records" and added "the 
school employee's personnel file. The superintendent 
shall also report allegations of sexual assault or sexual 
abuse involving any school employee, volunteer, contrac- 
tor or a contractor's employee to the appropriate law 
enforcement agency", after "school employee and. the", 
deleted "local school board school district, charter school 
or regional education cooperative" and added ‘governing 
authority or superintendent", and after "alleged ethical 
misconduct", added ‘to the department or, if legally man- 
dated, to law enforcement"; in Subsection I, after "notice 
of", deleted "contemplated action involving that em- 
ployee's license" and added "investigation and a notice of 
contemplated action pursuant to the Uniform Licensing 
Act", after "within", deleted "ninety" and added "sixty", 
and after "employee's records", deleted "with the depart- 
ment and shall not be subject to. public inspection"; in 
Subsection J, after "superintendent", deleted "charter 
school administrator or regional education cooperative 
director", and after "Subsections", deleted "E" and added 
"G", and after "and", deleted "F" and added "H"; and in 
Subsection K, after "Subsections", deleted "E" and added 
"G", and after "and", deleted "F" and added "H". 

The 2007 amendment, effective June 15, 2007, de- 
leted former subsections and added new Subsections A, F 
and G. 
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The 2003 amendment, effective April 4, 2003, in Sub- 
section A, Substituted "licensure" for "certification" three 
times, deleted "of education" following "the department" 
near the beginning, and substituted "license" for "certifi- 
cate" near the middle; divided former Subsection B into 
present Subsections B and C and deleted former Subsec- 
tion C; deleted "including a charter school" at the end of 
present Subsection B; in present Subsection C substituted 
"licensed" for "certified" following "been initially’ near 
the beginning of the first sentence, substituted "twenty- 
four" for "twelve" following "within" near the beginning 
of the first sentence, deleted “of education" following "the 
department" near the end of the first sentence, deleted 
"including a charter school" near the middle of the second 
sentence, inserted "or charter school" following "education 
cooperative" near the end of the second sentence, deleted 
"including a charter school" following "public school" near 
the middle of the third sentence, deleted "of education" 
following "the department" twice in the fourth sentence, 
substituted "twenty-four" for "twelve" following "not more 
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"including’a charter school” at the end; and added present 
Subsections D, E and F. 

The 2001 amendment, effective June 15, 2001, in Sub- 
section B, added "regional education cooperative" to each 
of the first five sentences and added "contractor:or con- 
tractor's employee" to the fourth sentence. 

The 1999 amendment, effective June 18, 1999, in- 
serted "at a public school, including a charter school" and 
"or a charter school" throughout Subsection B. 

The 1998 amendment, effective May 20, 1998, rewrote 
this section to the extent that a pee comparison is im- 
practicable, 


ANNOTATIONS 


Liability of licensing officials. — Student who alleg- 
edly suffered inappropriate touching by a teacher estab- 
lished no cause of action against a state licensing official 
for injury inflicted by the teacher based on the theory that 
the license-related investigation of the teacher was reck- 
lessly deficient. B:T: v. Davis, 557 F. Supp.2d 1262 (D.N.M. 


than" near the end of the fourth sentence, and deleted 2007). 


22-10A-5.1. Duty to report ethical misconduct; responsibility to 
investigate ethical misconduct; ethical misconduct Be aN 
coordination. 


A. School district personnel, a school employee,’a contractor or a contractor's eaiplopes who 
knows or has a reasonable suspicion that a child or student has been subject to ethical misconduct 
by school district personnel, a school employee, a school volunteer, a contractor or a contractor's 
employee shall report the matter immediately to: 

(1) the superintendent; or 
(2) the.department. 

B. Ifa superintendent receives a report pursuant to Subsection A of this section, the superin- 
tendent shall immediately transmit to the department by telephone the facts of the report and the 
name, address and telephone number of the reporter. The superintendent shall transmit the same 
information in writing within forty-eight hours. 

C. Ifdepartment staff receives a report pursuant to Subsection A of this section, dBpartitel 
staff shall immediately transmit to the superintendent by telephone the facts of the report and the 
name, address and telephone number of the reporter. Department staff shall transmit the same 
information in writing within forty-eight hours. 

D. ..A written report shall contain the name, address and age of the child or student; the child's 
or student's parents, guardians or custodians; the school district personnel, school employee;school 
volunteer, contractor or contractor's employee who is alleged to have committed ethical miscon- 
duct; and any evidence of ethical misconduct, including the nature and extent of any injuries and 
other information that the maker of the report believes might be helpful to investigate a report of 
ethical misconduct. The written report shall be submitted upon a standardized form developed by 
the department. 

E. Upon receipt of a report of ethical misconduct puiawAnt to Subsection A of this section, the 
department shall immediately notify law enforcement if the allegation of ethical misconduct is 
criminal in nature; provided that the department shall notify a tribal law sensoeudecaanepsite or social 
services agency for any Indian child residing in Indian country. 

F. The recipient of a report pursuant to Subsection A of this section shall tales immediate bar 
to ensure prompt investigation of the report. The investigation shall ensure that immediate steps 
are taken to protect the health or welfare of a student or child who is the subject of a report under ~ 
Subsection A of this section, A school shall take immediate steps to ensure the safety of enrolled 
students. 

G. After a report of dispectea ethical misconduct against a student or ‘attild is rads or a Tay 
enforcement agency, the department or a superintendent pursuant to this section, the office receiv- 
ing the report shall notify the person making the report within five days after the report was made 
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that the office receiving the report is investigating the matter. Mailing a notice within five days 
shall constitute compliance with this subsection. 

H. A law enforcement agency, the department or a superintendent shall have access to any of 
the records pertaining to an ethical misconduct case maintained by any of the persons enumerated 
in Subsection A of this section. 

I. A local school board.shall adopt pbliciak providing for the coordination and internal tracking 
of reports made pursuant to this section. Such policies shall include measures to protect the iden- 
tity of any alleged victims. No policy shall relieve any person having a duty to ag pursuant to 
this section from that duty. 


History: Laws 2021, ch. 94; § 1. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch, 94 contained no ef: journment of the legislature, . 
fective date provision, but, pursuant to N.M. Const., art. 


22-10A-5.2.: Applicants for school employment, contracts or volunteer 
positions; requirements for work history and other 
information. 


A. A public school shall require an applicant for employment to provide: 

(1) a list of the applicant's current and former! employers that were schools or that em- 
ployed the applicant in a position involving unsupervised contact with children or students. The 
list shall include the name, address, telephone number and other relevant contact information for 
each of the applicant's listed employers; 

(2) awritten statement describing whether the applicant: 

(a) has ever been under investigation for, or has been found to have violated, any 
state or federal statute relating to child abuse or neglect, sexual misconduct or any sexual offense, 
including those offenses prohibited in Chapter 30, Article 3, 3A, 4, 6, 6A, 9, 37, 387A or 52 NMSA 
1978, unless the allegations were false or dnsubstanated: 

(b) has.ever been under investigation for, or found to have violated, any ethical rule or 
policy approved by a former employer that previously employed the applicant, unless, the allega- 
tions were false or unsubstantiated; or 

(c) has ever had a professional license or certificate denied, suspended, surrendered 
or revoked due to a finding of child abuse or ethical misconduct or while allegations of child abuse 
or ethical misconduct were pending or under investigation; and 

(3) awritten authorization that authorizes disclosure of information requested ee Sub- 
section B or D of this section and the release of related records by the applicant's previous employ- 
ers, releasing the applicant's previous employers from any liability related to the disclosure; or 
release of records. 

B... A public school shall. eet a review of the applicant's employment history and contact the 
applicant's current.and former employers listed under Subsection A of this section and request: 

(1) the applicant's dates of employment; and 

(2) awritten statement describing whether the applicant: 

(a). has.ever been under investigation for, or has. been found to ace violated, any 
state or federal statute relating to child abuse or neglect, sexual misconduct or any sexual offense, 
including those offenses prohibited in Chapter 30, Article 3, 3A, 4, 6, 6A, 9, 37, 37A or 52 NMSA 
1978, unless the allegations were false or unsubstantiated; 

(b) has ever been under investigation for, or found to have violated, any ethical rule or 
policy approved by a former employer that previously employed the applicant, unless the allega- 
tions were false or unsubstantiated; or 

(c) has ever had a professional license or certificate denied, suspended, surrendered 
or revoked due to a finding of child abuse or ethical misconduct or while allegations of child abuse 
or ethical misconduct were pending or under investigation. 

C. An applicant's current or former employer shall disclose the information requested under 
Subsection B of this section within thirty days of receiving the request. 
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D. During the course of a public school's review of the applicant's employment history, an ap- 
plicant's current or former employer may disclose any other information the applicant's current 
or former employer deems pertinent and substantive to the prospective employee's suitability for 
employment in a position that includes unsupervised contact with children or students. 

E. A public school shall make and document efforts to: 

(1). verify the information provided under Subsections A and B of this section; and 
(2) obtain from an applicant's current or former out-of-state vig the information re- 
quired under Subsection B of this section. 

F. A public school may terminate an individual's employment or contract or rescind an appli- 
cant's offer of employment or offer of a contract if the applicant is offered or commences employ- 
ment with a public school after the effective date of this 2021 act and information regarding the 
applicant's history of child abuse or ethical misconduct that is determined to disqualify the appli- 
cant from employment or a contract is subsequently obtained by the public school. 

G. When a reference on a former or current employee, contractor or volunteer is requested, the 
employer shall respond and provide the requested information pursuant to Subsection B of this 
section. 

H. An applicant who provides false information or willfully neglects to disclose information re- 
quired under this section shall be subject to discipline including termination or denial of employ- 
ment or action to deny, suspend or revoke a:license. 

I. For the purposes of this section, "applicant" means an applicant for employment, an indi- 
vidual who is being considered as a contractor, a contractor's employee or an inelivitiyapt who wants 
to be a school volunteer. . 


History: Laws 2021, ch. 94, § 2. IV, § 23, was effective June 18, 2021, 90 days after ad- 
_Effective dates. — Laws 2021, ch. 94 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


22-10A-6. Educational requirements for licensure. 


A. The department shall require a person seeking licensure or reciprocity in elementary, spe- 
cial, early childhood or secondary education to have completed ree following minimum fakes iss: 
ments in the college of arts and sciences: 

(1) nine semester hours in communication; 

(2) six semester hours in mathematics; 

(3) eight semester hours in laboratory science; 

(4) nine semester hours in social and behavioral science; and 
(5) nine semester hours in humanities and fine arts. 

B. In addition to the requirements specified in Subsections A and C of this section, the depart- 
ment shall require that a person seeking standard or alternative elementary licensure shall have 
completed six hours of reading courses, and a person seeking standard or alternative secondary 
licensure shall have completed three hours of reading courses in subject matter content. The de- 
partment shall establish requirements that provide a reasonable period of time to comply with the 
provisions of this subsection. 

C. Except for licensure by reciprocity, the department shall require, prior to initial licensure, 
no less than sixteen weeks of student teaching, a portion of which shall occur in the first thirty 
credit hours taken in the college of education and shall be under the direct supervision of a teacher 
and a portion of which shall occur in the student's senior year with the student teacher being di- 
rectly responsible for the classroom. 

D. Nothing in this section shall preclude the department from establishing or accepting equiv- 
alent requirements for purposes of reciprocal licensure or minimum requirements for alternative 
licensure. 

KE. Vocational teacher preparatory programs may be exempt from Subsections A through C of 
this section upon a determination by the department that other licensure a Meee jad are more 
appropriate for vocational teacher Eg apie cat programs. 
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F. Before December 31, 2021, the department shall create a license endorsement ‘in sec- 
ondary computer science available to all teachers who hold a valid license and demonstrate 
sufficient content knowledge in computer science as determined by the department. The de- 
partment shall consult with computer science education experts with experience in creating 
or supporting computer ‘science endorsement pathways when developing eer age) science en- 
dorsement requirements. 


History: 1978 Comp., § 22-2-8.7, enacted by Laws | sentence, added ‘nine hours in mathematics for elemen- 
1986, ch. 33, § 8; 1987, ch. 225, § 1; 2001, ch. 255, § 1; tary education and” and after “six hours in mathematics”, 
2001, ch. 261, § 1; recompiled and amended as § 22- added “for secondary education”. 
10A-6 by Laws 2003, ch. 153, § 37; 2009, ch. 272, § 1; The 2003 amendment, effective April 4, 2003, substi- 
2015, ch. 97, § 1; 2021, ch, 102, § 1. tuted "Educational requirements for licensure" for "Certi- 

Recompilations. — Laws 2003, ch. 158, § 37 recom- fication requirements" in the section heading; substituted 
piled and amended former 22-2-8.7 NMSA 1978 as 22- "licensure or reciprocity" for "certification" following "per- 
10A-6 NMSA 1978, effective April 4, 2003. son seeking" near the beginning of Subsection A; in Sub- 

Cross references. — For student achievement, see 22- section B substituted "licensure" for "certification" twice 
2C-1 NMSA 1978 et seq. in the first sentence, and inserted "The state board shall 

For transfer of powers and duties of former state board establish requirements that provide a reasonable period 
of education, see 9-24-15 NMSA 1978. of time to comply with the provisions of this subsection." 

The 2021 amendment, effective June 18, 2021, pro- at the end; in Subsection C inserted "Except for licensure 
vided for a license endorsement for secondary computer by reciprocity," at the beginning, substituted "initial 1i- 
science for all teachers who hold a valid license and dem- censure" for "certification" following "prior to" near the 
onstrate sufficient content knowledge in computer science beginning, and substituted "teacher" for "certified school 
as determined by the public education department; and instructor" following "supervision of a" near the middle; 
added Subsection F. substituted "licensure" for "certification" twice in Sub- 

The 2015 amendment, effective July 1, 2016, in- section D; deleted former Subsection EK and redesignated 
creased the minimum requirements for persons seek- former Subsection F as present Subsection E; and substi- 
ing licensure or reciprocity in elementary special early tuted "licensure" for "certification" following "that other" 
childhood or secondary education; in Subsection A, after near the middle of present Subsection E. 

"elementary", added "special early childhood", deleted The 2001 amendment, effective June 15, 2001, added 
Paragraphs (1) through (6), and added new Paragraphs Subsection B and redesignated the remaining Fubsed: 
(1) through (5); and in Subsection C, after "no less than", tions accordingly; substituted "Subsections A and C" for 
deleted "fourteen" and added "sixteen", "Subsections A and B" in Subsection E; and substituted 

The 2009 amendment, effective June 19, 2009, in "Subsections A through C" for "Subsections A and B" in 

Paragraph (3) of Subsection A, at the beginning of the Subsection F. 


22- 10A-7. Level one ‘licensure. 


A. A level one livedse't isa provisional five-year Licenses for beginning teachers: that requires as a 
condition of licensure that the licensee undergo a formal mentorship program for at least one full 
school year and an annual intensive performance evaluation by a school administrator for at least 
three full school years before applying for a level two license. 

B. Each school district, in accordance with department rules, shall provide for the mentor- 
ship and evaluation of level one teachers. At the end of each year and at the end of the license 
period, the level one teacher shall be evaluated for competency. If the teacher fails to demon- 
strate satisfactory progress and competence ‘annually, the teacher may be terminated as pro- 
vided in Section 22-10A-24 NMSA 1978. If the teacher has not demonstrated satisfactory prog- 
ress and competence by the end of the five- -year period, the teacher shall not be granted a level 
two license. ; 

C. Except in exigent circumstances defined by department rule, a level one license shall not be 
extended beyond the initial period. 

D. The department shall issue a standard level one license to an applicant whois at least eigh- 
teen years of age who: 

~ (1) holds a baccalaureate degree from an accredited educational institution; 
(2) has successfully completed a department- approved teacher preparation program from 
a nationally aceredited or state-approved educational institution; 
(3) has passed the New Mexico teacher assessments examination, including for elemen- 
tary licensure beginning January 1, 2013, a rigorous assessment of the candidate's knowledge of 
the science of teaching reading; and © 
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(4) meets other qualifications for level one licensure, including clearance of the required 
background check, 

E. The department shall issue an alternative level one license to an applicant who meets the 
requirements of Section 22-10A-8 NMSA 1978. 

F, The department shall establish competencies and qualifications for specific grade levels; 
types and subject areas of level one licensure, including early childhood, elementary, middle school, 
secondary, special and vocational education. 

G. The minimum salary for a level one teacher is fifty thousand dollars ($50,000) for a stan- 
dard nine and one-half month contract; provided that teachers in an extended learning time pro- 
gram or K-5 plus program shall receive additional salary at the same rate as their base salary for 
that teaching time. 


History: 1978 Comp., § 22-10A-7, enacted by Laws extended learning program or K-5 plus program shall 
2008, ch. 153, § 38; 2005, ch. 315, § 5; 2005, ch. 316, § 2; receive additional salary at the same rate as their base 
2010, ch. 113, § 1; 2011, ch. 95, § 1; 2018, ch. 72, § 1; salary for that teaching time". 

2019, ch. 206, § 21; 2019, ch. 207, § 21; 2022, ch. 28, § 1. Applicability. — Laws 2019, ch. 206, § 29 and Laws 

Cross references. — For the public education depart- 2019, ch. 207, § 29 provided that the provisions of Sec- 
ment, see 9-24-4 NMSA 1978. tions 21 through 24 of this act apply to school personnel 

The 2022 amendment, effective July 1, 2022, in- contracted to provide services for summer 2019 K-5 plus 
creased the minimum salary for a level one teacher; and programs in fiscal year 2019 and to all school personnel in 
in Subsection G, after "a level one teacher is", deleted fiscal year 2020 and subsequent fiscal years, 

"forty thousand dollars ($40,000)" and added "fifty thou- The 2018 amendment, effective May 16, 2018, in- 
sand dollars ($50,000)". creased the statutory minimum salaries for teachers with 

2019 Amendments, — Laws 2019, ch. 207, § 21, effec- a level one license; in Subsection G, deleted "Beginning", 
tive June 14, 2019, provided that teachers in an extended after "With the", deleted "2003-2004 school year, with 
learning program or K-5 plus program shall receive addi- the", after "teacher shall be", deleted "thirty thousand 
tional salary for that teaching time; in Subsection G, after dollars ($30,000)" and added "thirty-six thousand dollars 
the subsection designation, deleted "With the adoption by ($36,000)", and deleted Subsection H, which related to the 
the department of a highly objective uniform statewide requirement that teachers be evaluated by the 2006-2007 
standard of evaluation for level one teachers", after "level school year. 
one teacher", deleted "shall be thirty-six thousand dol- The 2011 amendment, effective June 17, 2011, in Sub- 
lars ($36,000)" and added "is provided that teachers in section D, required that knowledge of the science of teach- 
an extended learning program or K-5 plus program shall ing reading be included in the assessment examination 
receive additional salary at the same rate as their base for elementary licensure beginning on January 1, 20138. 
salary for that teaching time". The 2010 amendment, effective May 19, 2010, in Sub- 

Laws 2019, ch. 206, § 21, effective June 14, 2019, in- section A, after "formal mentorship program", added "for 
creased minimum salary levels for level one teachers, and at least one full school year". 
provided that teachers in an extended learning program The 2005 amendment, effective April 7, 2005, changed 
or K-5 plus program shall receive additional salary for the level one license from a three-year license to a five- 
that teaching time; in Subsection G, deleted "With the year license in Subsection A; required at least three full 
adoption by the department of a highly objective uniform school years of formal mentorship and intensive perfor- 
statewide standard of evaluation for level one teachers", mance evaluation before a person may apply for a level 
after "level one teacher", deleted "shall be thirty-six thou- two license in Subsection A; and changed-the period of 
sand dollars ($36,000)" and added "is forty thousand dol- _ time within which to demonstrate progress and compe- 
lars ($40,000)", and added "provided that teachers in an tence from three years to five years, 


22-10A-8. Alternative level one licemnee 


A. Except as provided i in Subsection B of this section, the department shall issue an alterna- 
tive level one license to a person who is at least eighteen years of age and who: 

(1). has completed a baccalaureate degree at an accredited institution of higher education 
and has received a passing score on a state-approved subject-area examination in the subject area 
of instruction for which the person is applying for a license; or 

(2) has completed a master's degree at an accredited institution of higher Sean in- 
cluding completion of a minimum of twelve graduate credit hours in the subject area of instruction 
for which the person is applying for a license; or . hens 

(3) has completed a doctoral or law degree at an accredited institution of higher education; 
and 

(4) has passed the New Mexico teacher assessments examination, including for elemen- 
tary licensure beginning January 1, 2013, a rigorous assessment of the candidate's knowledge of 
the science of teaching reading; and 


976 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


22-10A-8.1 SCHOOL PERSONNEL ACT 22-10A-8.1 


(5) within two years of beginning teaching, completes a minimum of twelve semester hours 
of instruction in teaching principles in a program approved by the department; or 

(6) demonstrates to the department, in conjunction with the school district or state agency, 
that the person has met the department-approved competencies for level one teachers that corre- 
spond to the grade level that will be taught. 

B. A person seeking: an alternative level one special education icense to teach students 
with disabilities shall be at least eighteen years of age and meet the educational and assess- 
ment requirements of Paragraphs (1) through (4) of Subsection A of this section, as applicable. 
In addition, the person shall serve a fifteen-week apprenticeship under a level two or three-A 
special education teacher while taking related and interwoven coursework at a post-secondary 
educational institution that is sii tal to i She pedagogical theory with teaching practice, 
including: ‘i 

(1) lesson planning; 

(2) classroom and behavior management for students with special needs; 
(3) learning theory; 

(4) foundations of special education; and 

(5) culturally and linguistically relevant teaching techniques. 

C. A degree or examination referred to in Subsection A of this section shall correspond to the 
subject area of instruction and the particular grade level that will enable the applicant to teach in 
a competent manner as determined by the department. 

D. An alternative level one or alternative level one special ee IB teacher shall participate 
in the same mentorship, evaluation and other professional development requirements as other 
level one teachers. 

E. A school district or site agency shall not discriminate ageimey a teacher on the basis that 
the teacher holds an alternative level one license. 

F. The department shall provide by rule for training and other requirements to support the use 
of unlicensed content area experts as resources in classrooms, team teaching, on-line instruction, 
curriculum development and other purposes. 


History: 1978 Comp., § 22-10A-8, enacted by Laws level one", added "or alternative level one special educa- 
2003, ch. 153, § 39;.2007, ch. 264, § 1; 2011, ch. 36, § 1; tion", 
2011, ch. 95, § 2; 2021, ch. 129, § 1. 2011 Amendments, — Laws 2011, ch. 95, § 2, effec- 
Cross references. — For the public education depart- tive June 17, 2011, required that knowledge of the science 
ment, see 9-24-4 NMSA 1978. of teaching reading be included in the assessment exami- 
_The 2021 amendment, effective July 1, 2022, changed nation for elementary licensure beginning on January 1, 
the requirements for an alternative level one teaching li- 2013. 
cense for special education teachers; in Subsection A, in Laws 2011, ch. 36, § 1, effective June 17, 2011, allowed 
the introductory clause, after the subsection designation, a license to be issued based on a subject-area examination 
added "Except as provided in Subsection B of this. sec- _in the subject area for which the license will be issued and 
tion"; added new Subsection B and redesignated former required the completion of instruction in teaching prin- 
Subsections B through E as Subsections C through F, ciples within two years of beginning teaching. 
respectively; and in Subsection D, after "An alternative The 2007 amendment, effective June 15, 2007, added 


Subsection EH. 


22-10A-8.1. Saving clause. 


Persons holding alternative level one special education licenses on July 1, 2022 are not required 
to apply for a new license. 


: 


History: Laws 2021, ch. 129, § 2. Effective dates. — Laws 2021, ch. 129, § 3 made Laws 
Compiler's notes, — Laws 2021, ch. 129, § 2 was not 2021, ch. 129, § 2 effective July 1, 2022. 

enacted as part of the School Personnel Act, but was com- 

piled there for the convenience of the user. 
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22-10A-9. Teacher mentorship program for beginning: ee 
purpose; department duties. 


A.» The mustiose of the teacher icesiahiiin program is to a Gelginantne Sa with an 
effective transition into the teaching field, to build on their initial preparation and to ensure their 
success in teaching; to improve the achievement of students; and to retain edpiahle teachers in the 
classroom and to remove teachers who show little promise of success. . 

B. . The department shall develop.a framework for a teacher mentorship identi Sai all begins 
ning teachers. The program shall provide mentorship services by level two or level three mentors 
to the beginning teacher for the full school year. 

C.,. The department shall work with licensed school en phhoelsis! representatives fiom deashie 
preparation programs and the higher education department to establish the framework. © os) 50) 

D. The framework shall include: 

(1) individual support: and assistance for each beginning teacher from a. danienated men- 
tor; 

(2) structured training for mentors; 

(8) an ongoing, formative evaluation that is ibd for the improvernent of teaching practice; 
(4) procedures for a summative evaluation of beginning teachers’ performance during at 
least the first three years of teaching, including:annual assessment of suitability for license re-. 
newal, and for final assessment of beginning teachers seeking level two licensure; 

(5) support from local school boards or governing bodies of charter schools, school ickeaii a 
trators and other school district or charter school personnel; and ) 

(6) regular review and evaluation of the teacher mentorship program. 

E. . The department shall: 

(1) require annual submission and Spprines of each school district's emi charter school's 
teacher mentorship program; 

(2) provide technical assistance to school districts and charter schools that dé not have a 
well-developed teacher mentorship program in place; 

(3) encourage school districts and charter schools to colepaeats with eerie preparation 
program administrators at institutions of higher education, career educators, educational organi- 
zations, regional educational cooperatives and other state and community leaders in the teacher 
mentorship program; and 

(4) distribute up to two thousand dollars ($2,000) per year per beginning Aeackien fice 
the beginning teacher mentorship fund for mentorship programs to school districts and charter 
schools; provided that no less than fifty percent of available funds shall be distributed on or before, 
September 15 of each fiscal year according to the estimated number of teachers eligible to par’ 
ticipate in their mentorship programs and, on or before January '15 of each fiscal year, distribute 
funding based on the actual number of eligible teachers participating in a mentorship program on 
the first reporting date of the school year, adjusted for any over- or under-estimation made in the 
first allocation. 

F. Each school district and charter school shall submit as part of its teacher mentorship 
program submission: 

(1) the number of teachers that have completed each of thas te Patteenis programs the 
previous spring or summer and have been hired by the school district or charter school for the fol- 
lowing school year; and 

(2) adescription of the mentorship services that will be provided to each of its foptherat in- 
cluding the name of the teacher; the grade level the teacher has been hired to teach and the name 
of the public school and, if applicable, school district where the teacher has been hired. 


History: 1978 Comp., § 22-10A-9, enacted by Laws For the public education department, see 9-24-4 NMSA 


2003, ch, 158, § 40; 2005, ch. 315, § 6; 2005, ch. 316, § 3; 1978. 

2007, ch, 264, § 3; 2009, ch. 119, § 1; 2010, ch. 113, § 2; The 2020 amendment, effective May 20, 2020, re- 

2020, ch, 24, § 2. quired schoo! districts and charter schools to have formal 
Cross references. — For references to the former com- teacher mentorship programs that are approved annually 

mission on higher education, see 9-25-4,1 NMSA 1978. by the public education department, required the public 


education department to provide funding for mentorship 
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programs from the beginning teacher mentorship fund; in in Paragraph F(1), deleted "an annual report to the de- 
Subsection B, substituted each occurrence of "first-year" partment of", and after "hired by", deleted "public high 
with "beginning", and deleted the ‘remainder of the sub- schools, including charter schools" and added "the school 
section, which provided for certain funding for mentorship district or charter school", and in Paragraph’ F(2), deleted 
services; in Subsection D, Paragraph D(5), after "school "am annual report providing", 

boards", added "or governing bodies of charter schools" The 2010 amendment, effective May 19, 2010, in the 
and, after "school district", added. "or. charter school"; in catchline, after "program for", deleted "level one" and 
Subsection E, after "school district’s", added, "and charter added "beginning"; in Subsection B, in the first sentence, 
school’s" throughout the subsection, in Paragraph E(1), after "program for all", deleted "level one" and added 
after "require", added "annual", in! Paragraph K(3), after "first-year" and added the second and third sentences; and 
"regional", deleted "service, centers" and. added. "educa- in Subsection E(4), after "estimated number of", changed 
tional cooperatives", and in Paragraph E(4), after "distrib- "beginning teachers on the fortieth day" to "teachers eli- 
ute", deleted'"no less than fifty percent of available funds" gible to participate in a mentorship program on the forti- 
and added!"up to two thousand dollars ($2,000) per year eth day" and after "actual number of", changed "beginning 
per beginning teacher from the» beginning teacher’ men- teachers on the fortieth day" to "eligible teachers partici- 
torship fund", after "school districts", added "and charter pating in a mentorship program on the fortieth day". 
schools; provided that no less than fifty»percént of avail- The 2009 amendment, effective June 19, 2009, in 
able funds shall be distributed", after "their mentorship", Paragraph (4) of Subsection E, after "distribute", added 
deleted "program on the fortieth day.of the school year" "no less than fifty percent of"; after "school district", de- 
and added "programs", after "distribute", deleted "the bal- leted "annually on a per-teacher basis" and added "on or 
ance of available funds" and added "funding", and after before September 15 of each fiscal year"; after "according 
"program on the", deleted "fortieth day’ and added "first... to the", added "estimated"; and after "school year", added 
reporting date"; in Subsection F, deleted the introductory the remainder of the sentence. 

clause, which provided for developing a model for mentor- The 2007 amendment, effective June 15, 2007, added 
ship services, and added "Each school district and char- Paragraph (4) of Subsection D and Subsection E. 

ter school shall submit as part of its teacher mentorship The 2005 amendment, effective April 7, 2005, pro- 
program .submission;", deleted. former Paragraph K(1) vided in Subsection C(4) that the framework shall include 
and redesignated the succeeding paragraphs accordingly, evaluation during at least the first three years of teaching. 


22-10A+10. ak two ‘chk ee 


A.. A level two.license is a nine-year.license granted to a teacher who meets the qualifications 
for that level and who.annually demonstrates essential competency to teach. If a level two teacher 
does not demonstrate essential competency in a given school year, the school district shall provide 
the teacher with additional professional development: and peer intervention during the following 
school year, If by the end of that school year the teacher fails to demonstrate essential competency, 
a school district may choose not to contract with the teacher to teach in the classroom, 

_.B,. The department shall issue a level two license to an applicant who has successfully. taught 
at least three, but no, more than five, years as.a level one teacher or an alternative level one 
teacher, or a combination of the two, or is granted reciprocity as provided by department rules. An 
applicant for. a level two license shall: 

(1).. demonstrate essential competency required by the department as verified by the local 
superintendent through the highly objective uniform statewide standard of evaluation; and 

(2) meet other qualifications as required by the department. 

C. The department shall provide for qualifications for specific grade levels, types and subject 
areas of level two licensure, including early childhood, elementary, middle, secondary, special and 
vocational education. 

D. The minimum salary fora level two teacher is sixty thousand dollars ($60,000) for. a stan- 
dard nine and one-half month contract; provided that teachers in an extended learning time pro- 
gram or K-5 plus program shall receive additional salary at the same rate as their base salary for 
that teaching time. : 


History: 1978 Coilib., § 22-10A-10, enacted ‘by Laws additional salary for that teaching time; in Subsection D, 
2008, ch. 153, § 41; 2005, ch. 315, § 7; 2005, ch. 316, § 4; after the subsection designation, deleted "With the adop- 
2018, ch, 72, § 2; 2019, ch. 191, § 1; 2019, ch. 206, § 22; tion by the department of the statewide objective perfor- 


2019, ch. 207, § 22; 2022, ch, 28, § 2. mance evaluation for level two teachers", after "level two 
The 2022 faiiendient, effective July 1, 2022, in- teacher", deleted "for a standard nine and one-half month 
creased the minimum salary for a level two teacher; and contract shall be forty-four thousand dollars ($44,000)" 
in Subsection D, after "a level two teacher is", deleted and added "is provided that teachers in an extended 
"fifty thousand dollars ($50,000)" and added "sixty thou- learning program or K-5 plus program shall receive ad- 
sand dollars ($60,000)", ditional salary at the same rate as their base salary for 
2019 Amendments. — Laws 2019, ch. 207, § 22, effec- that teaching time". 
tive June 14, 2019, provided that teachers in an extended ‘Laws 2019, ch. 206, § 22, effective June 14, 2019, in- 
learning program or K-5 plus program shall receive creased minimum salary levels for level two teachers; in 
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Subsection D, after the subsection designation, deleted teacher, or a combination of the two, or is granted  reci- 
"With the adoption by the department of the statewide procity as provided by department rules. An applicant for 
objective performance evaluation for level two teachers", a level two license shall", and added new paragraph desig- 
after "level two teacher", deleted "for a standard: nine nations "(1)" and "(2)". 
and one-half month contract shall be forty-four thou- Applicability. — Laws 2019, ch. 206, § 29 and Laws 
sand dollars ($44,000)" and added "is fifty thousand dol- 2019, ch. 207, § 29 provided that the’ provisions of Sec- 
lars ($50,000) for a standard nine and one-half month tions 21 through 24 apply to school personnel contracted 
contract; provided that teachers in an extended learning to provide services for summer 2019 K-5 plus programs in 
program or K-5 plus program shall receive additional sal- fiscal year 2019 and to all school personnel in fiscal year 
ary at the same rate as their base salary for that teaching 2020 and subsequent fiscal years. 
time", The 2018 amendment, effective May 16, 2018, in- 
Laws 2019, ch. 191, § 1, effective June 14, 2019, permit- creased the statutory minimum salaries for teachers with 
ted alternative level one teachers to obtain level two li- a level two license; and in Subsection D, after "contract. 
censes after meeting certain requirements; in Subsection shall be", deleted "as follows", deleted former Paragraphs 
B, after "applicant who", deleted "successfully completes D(1) through D(3) and added “forty-four thousand dollars 
the level one license or is granted reciprocity'as provided ($44,000)". 
by department rules; demonstrates" and»added "has suc- The 2005 amendment, effective April 7%, 2005, deleted 
cessfully taught at least three, but no more than ‘five, the former provision that an applicant complete the three 


years as a level one teacher or an alternative level one year level one license. 


22-10A-11. Level three licensure; tracks for teachers. 


A. A level three-A license is a nine-year license granted to a teacher who meets the qualifica- 
tions for that level and who annually demonstrates instructional leader competencies. If a level 
three-A teacher does not demonstrate essential competency in a given school year, the school dis- 
trict shall provide the teacher with additional professional development and peer intervention 
during the following school year. If by the end of that school year the teacher fails to demonstrate 
essential competency, a school district may choose not to contract with the teacher to teach in the 
classroom. 

B. The department shall grant a level three-A license to an applicant who has been a level two 
teacher for at least three years and holds a post-baccalaureate degree or national board for profes- 
sional teaching standards certification; demonstrates instructional leader competence as required 
by the department and verified by the local superintendent through the highly objective ate oi 
statewide standard of evaluation; and meets other qualifications for the license. 

C. The minimum salary for a level three-A teacher is seventy thousand dollars ($7 0,000) for a 
standard nine and one-half month contract; provided that teachers in an extended learning time 
program or K-5 plus program shall receive additional salary at the same rate as their base salary 
for that teaching time. | 

D. The minimum salary for a counselor who holds a level three or three-A license as provided 
in the School Personnel Act and rules promulgated by the department shall be ee same as pro- 
vided for level three-A teachers pursuant to Fae a Cof atm section. 


History: 1978-Comp., § 22-10A-11, enacted by Laws plus program shall receive additional salary at the same 
2008, ch. 153, § 42; 2005, ch. 315, § 8; Laws 2005, ch. rate as their base salary for that teaching time". 
316, § 5; 2007, ch. 303, § 1; 2007, ch. 304, § 2; 2009, ch. Laws 2019, ch. 207, § 23, effective June 14, 2019, provided 
117, § 1; 2015, ch. 74, § 1; 2015, ch. 108, § 1; 2018, ch, that teachers in an extended learning program or K-5 plus 
72, § 3; 2019, ch. 206, § 23; 2019, ch. 207, § 23; 2022, ch, program shall receive additional salary for that teaching 
28, § 3. time; in Subsection C, after the subsection designation, de- 

The 2022 amendment, effective July 1, 2022, in- leted "With the adoption by the department of a highly ob- 
creased the minimum salary for a level three-A teacher; jective uniform statewide standard of evaluation for level 
and in Subsection C, after "a level three-A teacher is", de- three-A teachers", after "level three-A teacher", deleted "for 
leted "sixty thousand dollars ($60,000)" and added "sev- a standard nine and one-half month contract shall be fifty- 
enty thousand dollars ($70,000)". four thousand dollars ($54,000)" and added "is provided 

2019 Amendments. — Laws 2019, ch. 206, § 23, ef- that teachers in an extended learning program or K-5 plus 
fective June 14, 2019, increased minimum salary levels program shall receive additional salary at the same rate as 
for level three-A teachers; in Subsection C, after the sub- their base salary for that teaching time". 
section designation, deleted "With the adoption by the Applicability. — Laws 2019, ch. 206, § 29 and Laws 
department of a highly objective uniform statewide stan- 2019, ch. 207, § 29 provided that the provisions of Sec- 
dard of evaluation for level.three-A teachers", after "level tions 21 through 24 apply to school personnel contracted 
three-A teacher", deleted "for a standard nine and one- to provide services for summer 2019 K-5 plus programs in 
half month contract shall be fifty-four thousand dollars fiscal year 2019 and to all school personne! in fiscal year 
($54,000)" and added "is sixty thousand dollars ($60,000) 2020 and subsequent fiscal years. 
for a standard nine and one-half month contract; provided The 2018 amendment, effective May 16, 2018, in- 
that teachers in an extended learning program or K-5 creased the statutory minimum salaries for teachers with 
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a level three-A license; and in Subsection C, after :"con- 
tract shall be", deleted "fifty thousand dollars ($50,000)" 
and added "fifty-four thousand dollars ($54,000)". 

2015 Amendments. — Laws 2015, ch. 108, § 1, effec- 
tive June 19, 2015, added a new Subsection D. 

Laws 2015, ch. 74, § 1, effective July 1, 2015, in the 
catchline, after "teachers", deleted "counselors and school 
administrators"; in Subsection C, after "one-half month 
contract shall be",deleted "as follows", deleted Paragraphs 
(1) through (4) and the designation from Paragraph (5), 


and deleted "for the 2007-2008 school year", and deleted , 


former Subsections D through G. 

The 2009 amendment, effective June 19, 2009, in 
Paragraph (1) of Subsection EK, deleted "has been a level 
three-A teacher for at least one year"; added "holds a level 


SCHOOL PERSONNEL ACT 


22-10A-11.2 


two license and meets the requirements fora: level three- 
A license"; and added Paragraph (2) of Subsection E. 

The 2007 amendment, effective June 15, 2007, 
amended Subsections F and’G to sles acon the 2007 
amendment of 22-10A-2 NMSA: 1978: . 

The 2005 amendment, effective April 7, 2005, pro- 
vided in Subsection A that if a level three-A teacher does 
not demonstrate competency in a school year, the school 
district shall provide the teacher with professional de- 
velopment and peer intervention during the following 
school year and that if by the end of that school year the 
teacher fails to demonstrate competency, the school district 
may choose not to contract with the teacher to teach in the 
classroom; and in Subsection F, provided that the minimum 


_ salary requirements apply to the 2007-2008 school year. 


22-10A-11.1. Alternative level two or level three license. 


A. At the end of an internship of at least: one full etthool: year, the Fiarafaatiertien may issue an 
alternative level two license to a person who is at least eighteen years of age and'who has a 
post-baccalaureate degree and at least five years' experience teaching at the:post-secondary level 
if the person demonstrates to the department, in conjunction with the school district, charter 
school, private school or state agency, that the person has met other department-approved compe- 
tencies for issuance of a level two license that SL pad te to the grade level pad Soar area that 
the person will teach. 

B. At the end of an internship ofiat least: one full Echibel year; the Necameceich may issue’an al- 
ternative level three-A or level three-B license to a person who is at least eighteen years of age and 
who has a post-baccalaureate degree and at least six years' experience teaching or administering 
at the post-secondary level if the person demonstrates to the department, in conjunction with 
the school district, charter school, private school or state agency, that the person has met other 
department-approved competencies for issuance of a level three-A license that correspond. to the 
grade level and subject area that the person will teach or for issuance of a level three-B license for 
administration. 


History: Laws 2007, ch. 146, § 1. 
Effective dates. — Laws 2007, ch. 146, contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


22-10A-11.2. Deaf and hard- of-hearing teachers; alternative lieendure 
_assessment; saving provision. 


A. A person who has a degree from an accredited teacher education program and who is deaf or 
hard of hearing may elect to demonstrate competency for a level one, two or three license through 
a portfolio assessment in lieu of all or part of the New Mexico teacher assessment. A person who 
is deaf or hard of hearing may apply for a lower level of licensure if the person's portfolio assess- 
ment does not qualify the person for a higher level. The department shall promulgate rules on the 
requirements for the portfolio assessment and for who is eligible for licensure pursuant to this 
section. The department shall provide a ae for portfolio review y that includes the designation 
of a review committee consisting of: 

(1) a teacher of deaf and hard-of-hearing students; 
(2) asign language interpreter; 
~~ (8) aschool administrator from the New Mexico school for the deaf; ° 
(4) the parent of a deaf or hard-of-hearing student; | 
(5) a deaf or hard-of-hearing teacher, if one is available; and 
(6). other appropriate persons as determined by the department. 

B. Until the rules have been effective for'a period deemed sufficient by the department fora 

deaf or hard-of-hearing person to submit a portfolio, any eligible deaf or hard-of-hearing person 
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who has a degree from an accredited teacher education program shall be granted a temporary 
teaching license for the level of licensure for which the person will likely qualify when the person's 
portfolio is submitted to the department. The temporary vepshing license shall be effective for no 
longer than two school years. 


History: Laws 2009, ch. 10, § 1. = Effective dates. — Laws 2009, ch. 10 contained an 
emergency clause and was approved March 18, 2009. 


22-10A-11.3. Level three-B provisional licensure for school principals. 


A. A school district that has a shortage of qualified school principal candidates may request 
that the department issue a provisional three-B license to a level two teacher whom the school 
district believes has the potential to be an effective school principal. 

B. To qualify for a provisional three-B license, the candidate shall: 

(1) meet the requirements for a level three-A license; 

(2) be enrolled: in a department-approved induction and pega: program in the school 
district; and 

(3) sbe accepted into a department-approved school administrator preparation program. 

C. The provisional license isa four-year license and is not renewable. To maintain the provi- 
sional license, the licensee must receive satisfactory evaluations each year from the:school district's 
mentoring program and from the school administrator preparation program. At the end of the four 
years, the provisional license may be converted to a regular level three-B license if the candidate: 

(1) satisfactorily completes the school district's mentoring program; and 
(2) a aay: agree completes the department-approved school administrator preparation 
program. 


History: Laws 2009, ch. 117, § 2. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 117 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


22-10A-11.4. Level three-B administrator's license; tracks for school 
administrator licensure. 


A. A level three-B administrator's license is a five-year license granted to an applicant who 
meets the qualifications for that license. Licenses may be renewed upon satisfactory annual dem- 
onstration of instructional leader and administrative competency. 

B. The department shall grant a level three-B administrator's license to an applicant who: 

(1) has completed a department-approved administrator preparation program; 

(2) holds a current level two or level three teacher's license; and 

(3) -holds a post-baccalaureate degree or national board for professional teaching stan- 
dards certification. : . 

C. The minimum annual salary for a licensed school principal or assistant school principal is 
the minimum salary for a level three-A teacher multiplied by the applicable responsibility factor. 

D. The department shall adopt a highly objective uniform statewide standard of evaluation, 
including data sources linked to student achievement and an educational plan for student success 
progress, for school principals and assistant school principals and rules for the implementation of 
that evaluation system linked to the level.of responsibility at each school level. 

E. As used in this section, "level three-B administrator's license" means a five-year license 
granted to an applicant who meets the qualifications pursuant to this section and department rules. 


History: Laws 2015, ch. 74, § 2; 2019, ch. 206, § 24; ($50,000)" and added "is the minimum salary for a level 
2019, ch. 207, § 24. three-A teacher". 

The 2019 amendment, effective June 14, 2019, in- Laws 2019, ch. 206, §- 24 and Laws 2019, ch. 207, § 24, 
creased minimum salary levels for a licensed school prin- both effective June 14, 2019, enacted identical amend- 
cipal or assistant school principal; in Subsection C, after ments to this section, The section is set out as amended 
"school principal", deleted "shall be fifty thousand dollars by Laws 2019, ch. 207, § 24. See 12-1-8 NMSA 1978. 

982. 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


22-10A-12 SCHOOL PERSONNEL ACT 22-10A-12.1 


Applicability. — Laws 2019, ch: 206, § 29 provided for summer 2019 K-5 plus programs in fiscal year 2019 
that the provisions of Sections 21 through 24 of this act and to all school personne! in fiscal year 2020 and subse- 
apply to school personne! contracted to provide services quent fiscal years. 


22-10A-12, Limited reciprocity. 


A. A teacher or school principal licensed in another state may be granted a level two or level 
three license if the teacher or school principal has teaching experience, demonstrates the re- 
quired competencies and meets other requirements and qualifications for the license for which 
the teacher or school principal applies, including clearance of the required background check. 
The local superintendent may require a mentorship period for the licensee if the superintendent 
deems it necessary. A teacher or school principal who holds an out-of-state license may apply for'a 
lower level license if the teacher or school principal does not meet the requirements for the higher 
level. 

B. The department may grant a.level three-B license to a candidate who does not meet the 
other requirements and qualifications of that license if the candidate has a school administrator 
license issued in another state and has worked as a school administrator in good standing for at 
least six years, 


History: 1978 Comp., § 22-10A-12, enacted by Laws adding administrator-specific licensing and experience for 


2003, ch. 153, § 43; 2019, ch. 80, § 1. | candidates who do not meet the other requirements and 
The 2019 amendment, effective June 14, 2019, cre- qualifications of that license; and added new subsection 


ated separate qualifications for the level 3B license, designation "A." and Subsection B. 


22-10A-12.1. Expedited licensure; military service members, spouses 
and dependents; waiver of fees; veterans. 


A. The department shall, no later than thirty days after a military service member or a vet- 
eran with a valid and current or an expired license from another jurisdiction files an application, 
and provides a background check if required, for a license or a substitute teacher certificate: 

(1) process the application; and 

(2) issue a license prima facie to a qualified applicant who submits satisfactory evidence 
that demonstrates the required competencies and meets other requirements and qualifications for 
the license for which the teacher or school employee applies, including clearance of the required 
background check. The local superintendent may require'a mentorship period for the licensee or 
certificate holder if the local superintendent deems it necessary. A teacher or school employee who 
holds an out-of-state license may apply for a lower level license if the teacher or school employee 
does not meet the requirements for the higher level. 

B. A license or a substitute teacher certificate issued pursuant to this section shall not be re- 
newed unless the license or certificate holder satisfies the requirements for the issuance and the 
renewal of the license or certificate for which the teacher applies. Upon the issuance of a license or 
certificate pursuant'to this section, the department shall notify the license or certificate holder of 
the requirements for renewing the license or certificate in writing. 

C. A military service member or a veteran who is issued a license or certificate pursuant to 
this section shall not be charged a licensing or certificate fee for the are three years a license or 
certificate issued pursuant to this section is valid. 

_D. A license or certificate issued pursuant to this section to an Se Leint with.an fe li- 
cense or certificate shall not be valid for more than one year. 

E. Each entity that issues a license or certificate pursuant to the Public School Code, upon the 
conclusion of the state fiscal year, shall prepare a report on the number and type of licenses or 
certificates that were issued during the fiscal year under this section. The report shall be provided 
to the director of the office of military base planning and support not later than ninety days after 
the end of the fiscal year. 
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History: Laws 2018, ch. 8, § 1; 2020, ch. 6, § 2; 2021, The 2020 amendment, effective July 1, 2020, required 


ch, 92, § 3. the public education department to process and issue a li- 

The 2021 amendment, effective June 18, 2021, cense to qualified military service members and veterans. 
amended the existing provision that waives license fees within thirty days of application, waived the licensing fees 
for military members and veterans to include the waiver for the first three years of a valid license for military ser- 
of certain substitute teacher certificate fees, and removed vice members and veterans, and amended the definition of 
the definitions of terms; in Subsection A, after "provides", "military service member" as used in this section; in the 
deleted "all of the documents required for the application" section heading, added "and dependents; waiver of fees; vet- 
and added "a background check if required", and after "for erans"; in Subsection A, in the introductory paragraph, af- 
a license", added "or a substitute teacher certificate", in ter "department shall", deleted "as soon as practicable" and 
Paragraph A(2), after "issue a license", added."prima fa- ... added "no later than thirty days", after "military service 
cie", after "the teacher", added "or school employee", after member", deleted "the spouse of a military service mem- 
"period for thé licensee", added "or-certificate holder", af- ber", and after "files an application," added "and provides 
ter "A teacher", added. "or school employee"; after eachioc- alll of the:documents required for the application"; added a 
currence of "license", added "or certificate" throughout; de-.: new Subsection C and redesignated former Subsections C, 
leted former Subsection E, which defined "military service and D as Subsections D and E, respectively; and in Subsec- 
member" and "veteran", and added a new Subsection E. tion E, added Subparagraphs E(D(b) and E(1)(e). 


22-10A-13. Native American language and culture certificates. 


The department shall issue a Native American language and culture certificate to a person 
proficient in a Native American language and culture of a New Mexico tribe or pueblo who meéts 
criteria established through a memorandum of agreement between the tribe or pueblo and the 
public education department. A baccalaureate degree is not required for the person applying for 
this certificate. The Native American language and culture certificate shall be issued and renew- 
able in accordance with procedures established by the department based on the agreement made 
with the tribe or pueblo. The minimum annual salary for a person holding a Native American 
language and culture certificate and working full time in an instructional gees shall be equal 
to the minimum annual salary for a level one licensed teacher. 


History: 1978 Comp., § 22-10A-13, enacted by Laws teacher; and after "The", deleted "state board may" and 


2003, ch. 153, § 44; 2022, ch. 40, § 1. added "department shall", after "criteria established", de- 

The 2022 ‘amendment, effective May 18, 2022, re- leted "by the state board" and added "through a memo- 
quired the; public education department to issue a Na- randum of agreement between the-tribe or pueblo and the 
tive American: language and culture certificate to a per- public education department", and after "with procedures 
son meeting Native American language and culture established by the", deleted "state board" and added "de- 
proficiency criteria established through a memorandum of partment based on the agreement made with the tribe or 
agreement between a tribe or pueblo and the public edu- pueblo, The minimum annual salary for a person hold- 
cation department, and provided that the minimum sal- ing a Native American language and culture. certificate 
ary for a person holding a Native American language and and working full time in an instructional capacity. shall 
culture certificate and working full time in an instruc- be equal to the minimum annual salary for a level one 


tional capacity shall be the same as a level one licensed licensed teacher", 


22-10A-14. Certificates of waiver. 


A. If a local superintendent or governing authority of a state agency certifies to'the depart- 
ment that’ an’ ‘emergency exists in the hiring of a qualified ae the piacere ok may issue a 
certificate of teaching waiver or assignment waiver.’ 

‘B. The department may issue a certificate of teaching waiver to a person wlio holds a baccalau- 
reate degree but does not meet other requirements for licensure as a level‘one teacher. Certificates 
of teaching waivers are one-year waivers and may be renewed only if the Boge provides satisfac- 
tory evidence of continued progress toward a level one license. 

C. At the request of a local superintendent,’the department may issue a certificate of as- 
signment waiver to a licensed teacher who is assigned to teach outside the teacher's teaching 
endorsement area. A certificate of assignment waiver’ may be renewed each school year if the 
teacher provides satisfactory evidence of continued progress toward start the requirements 
for eridorsement: 


i pave VW IBS ee 


- History: 1978 Comp., § 22-10A-14, enacted by Laws added "the teacher's"; and deleted Subsection D, which 

2008, ch. 153, § 45; 2015, ch. 58, § 18. prohibited certain teachers from being assigned to schools 

The 2015 amendment, effective June 19, 2015, re- that have not made adequate yearly progress for two con- 
moved a provision relating to adequate yearly progress; secutive years. 


in Subsection C, after "teach outside", deleted "his" and 
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22-10A-15. Substitute teacher certificate. 


The Leer site shall provide by rule for the qualificatigne for a substitute teacher certificate. 
Substitute teacher certificates shall be issued by the department, 


History: 1978 Comp., § 22-10A-15, enacted by Laws "A local school board may provide for additional qualifica- 
2008, ch. 153, § 46; 2004, ch, 92, § 1, tions or requirements as it deems necessary", 
The 2004 amendment, effective J ruly 1, 2004, changed 
"state board" to "department" in two places and deleted 


22-10A-16. Parental notification. | 


A. Within sixty calendar days from the beginning of each school year, every school district shall 
issue a notice to parents that they may obtain information regarding the professional qualifica- 
tions of their children's teachers, instructional support providers and school principals, At a mini- 
mum, the information shall include: 

(1) whether the teacher has met state qualifications for licensure for the grade level and 
subjects being taught by the teacher; __ 

(2) whether the teacher is teaching under a beri or. assignment waiver; 

(3) the teacher's degree major, and any other license or graduate degree held by the 
teacher; and 

(4) the qualifications of any instructional support providers if the student is served by 
educational assistants or other instructional support providers. 

B, A local superintendent shall give written notice to the parents of those students who are 
being taught for longer than four consecutive weeks by a substitute teacher or by a person who is 
not qualified to teach the grade or subject. 

C. The local superintendent shall: 

(1) ensure that the notice required by this section is provided by the end of the four-week 
period following the assignment of that person to the classroom; 

(2) ensure that the notice required by this section is provided in a bilingual form to a par- 
ent whose primary language is not English; 

(3) retain a copy of the notice required aire to this section; and 

(4) ensure that information relating to teacher licensure is available to the public upon 
request. 


History: 1978 Comp., § 22. 10A-16, enacted by Laws Emergency clauses, — Laws 2003, ch, 153, § 74 con- 


2003, ch. 153, § 47. tained an emergency clause and was approved April 4, 
ft 2003, 


22-10A-17. Instructional support provider licenses. 


A. . The department shall license instructional support providers, including. educational assis- 
tants, school counselors; school social: workers, school nurses, speech-language pathologists, psy- 
chologists, physical therapists, physical therapy assistants, occupational therapists, occupational 
therapy assistants, recreational therapists, marriage and family therapists, interpreters for the 
deaf, diagnosticians and other service providers. The department may provide a professional li- 
censing framework in which licensees can advance in their careers through the demonstration of 
increased competencies and the undertaking of increased duties. 

B. ‘The department shall provide by rule for the requirements for licensure of types of instruc- 
tional support providers. If an instructional support provider practices a licensed profession, the 
provider shall provide evidence satisfactory to the department that the provider holds a current, 
unsuspended license inthe profession for which the provider is applying to provide instructional 
support services. The instructional support provider shall notify the school district and depart- 
ment immediately if the provider's professional license is suspended, revoked or denied. Suspen- 
sion, revocation or denial of a professional license shall be just cause for discharge or termination 
and suspension, revocation or denial of the instructional support provider license. 
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History: 1978 Comp., § 22-10A-17, enacted by Laws 
2008, ch. 158, § 48; 2004, ch. 27, § 24.; 2009, ch. 217, § 2. 

The 2009 amendment, effective June 19, 2009, in Sub- 
section A, in the first sentence, after "recreational thera- 
pist", added "marriage and family therapist". 


The 2004 amendment, effective May 19, 2004, 
changed "state department" to "department". 


22-10A-17.1. Educational assistants; licensing framework; 
qualifications; minimum salaries. 


A. All persons who perform services as educational assistants in public schools or in those spe- 
cial state-supported schools within state agencies shall hold valid, educational assistant licensure 
issued by the department. Educational assistants shall be assigned, and serve as assistants, to 
school staff licensed by the department. While there may be brief periods when educational assis- 
tants are alone with and in control of a classroom of students, their primary use shall be to work 
alongside or under the direct supervision of licensed staff. 

B. The department shall, through appropriate rules, institute a licensure system for educa- 
tional assistants. The highest level of license shall ensure that educational assistants who hold 
that level of licensure meet the standard for paraprofessionals established in federal statute and 
regulation for employment in a Title 1 program. 

C. A licensed educational assistant who is a resident of New Mexico, who is authorized to work 
in the United States, who has been employed by a public school in a position that works directly 
with students for at least two years and is in good standing with the school district and who is en- 
rolled in or accepted by an undergraduate teacher preparation program at a regionally accredited 
public post-secondary educational institution in New Mexico shall be granted professional leave by 
that public school to attend a teacher preparation program in New Mexico; provided that the public 
school may require that the professional leave minimizes disruption to the school day and may re- 
quire an educational assistant to make up hours in exchange for hours missed from the school day. 

D. The minimum annual salary for licensed educational assistants shall be twelve thousand 
dollars ($12,000) effective in the 2004-2005 school year. 

E. The minimum salaries specified in Subsection D of this section may be adjusted in accor- 
dance with appropriations for that purpose in each school year as established by the secretary. 

F. School districts shall initiate the implementation of a career salary framework that sup- 
ports the licensure system in department rules in fiscal year 2005. ) 

G. As used in this section, "teacher preparation program" means a program that has been for- 
mally approved as meeting the requirements of the department and that leads to level one teacher 
licensure, including a program in a two-year post-secondary educational institution that meets 
the requirements for a teacher education transfer module established pursuant to Subsection C of 
Section 21-1B-4 NMSA 1978. 


History: Laws 2004, ch. 30, § 1; 2021, ch. 11, § 8. 
Cross references. — For Title 1, see 20 U.S.C, 6301. 


instructional support in a Title 1 program, must meet the 
qualifications for the highest level of licensure on the ef- 


The 2021 amendment, effective July 1, 2021, granted ’ 


educational assistants professional leave to attend teacher 
preparation programs in New Mexico if the educational 
assistants meet certain conditions, defined "teacher prep- 
aration program" for purposes of this section, and made 
technical changes; in Subsection B, deleted "Educational 
assistants hired on or after January. 8, 2002, who provide 


fective date of this statute. Paraprofessionals hired prior 
to January 8, 2002 must meet the qualifications for the 
highest level of licensure by January 8, 2006"; added a 
new Subsection C and redesignated former Subsections C 
through E as Subsections D eater F, respectively; and 
added Subsection G, 


22-10A-17.2. Alternative level three-B licensure; track for instructional 
support providers. 


A. An alternative level three-B license is a five-year license granted to a school administrator 
applicant who meets the qualifications for that level. Licenses may be renewed upon satisfactory 
annual demonstration of instructional leader and administrative competency. 

B. The department shall grant an alternative level three-B license to an applicant who is li- 
censed by the department as a school counselor, school social worker, school nurse, speech-language 
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pathologist, psychologist, physical therapist, physical therapy assistant, occupational therapist, 
occupational therapy assistant, recreational isithelies Fag and family be ge ae 
for the deaf or diagnostician and who: | 

(1) holds a post-baccalaureate degree; fle is 

(2) has satisfactorily completed Hie painittiortiegialennds courses in. administration and a 
department-approved administration apprenticeship program; and 

(3) demonstrates instructional leader competence required by the departrnent and veri- 
fied by the local hi ge through the highly objective uniform statewide standard of 
evaluation. 

C,. The minimum annual daldty for an rare level three-B licensed school principal or 

assistant school principal shall be ne so scab ht remand 000) donee by the applicable 
responsibility factor. 


History: Laws 2017, ch. 68, § 1.: te ally 1 § 23, was effective June 16, 2017, 90 see after the 
Effective dates. — Laws. 2017, ch, 68 caiiiced no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


22-10A-18. School principals; duties. 


In addition to other duties prescribed by law, a school principal shall: 

A. under the general supervision of the local superintendent; assume administrative responsi- 
bility and overall instructional leadership for the public school to which he is assigned, including 
the discipline of students and the planning, peration; aU BExNLBION and evaluation of the educa- 
tional program of the school; 

‘B.” recommend to the local’ sos vteceal date the employifignt, promotion, transfer, discties and 
termination. of school employees in his school; 

C.» evaluate the performance of school employees: and houship professional development plans 
or job improvement plans to assist school employees to improve; 

D. . take disciplinary action against school employees; 

E. develop a proposed budget for the public school, with in from the school council, and 
submit it to the local superintendent; and 

F. perform other duties assigned to.him by the local aiden vanaeRe to implement the Bottidug 
of the local school board. . 


History: 1978 Comp. «/§ 22-10A-18, enacted by Laws Emergency clauses, — Laws 2003, ch. 1538, § 74 con- 


2003, ch. 153, § 49. 6 hato tained an  gmergenicy clause and was approved April 4, 
2008. 


22-10A-19. Teachers and school principals; accountability; evaluations; 
sick leave; professional development; peer intervention; — 
mentoring. 


A. The department shall adopt, criteria and minimum. highly objective uniform statewide 
standards of evaluation for the annual performance evaluation of licensed school employees. The 
professional development plan for teachers shall include documentation on how a teacher who 
receives professional development that has been required or offered by the state or a school dis- 
trict or charter school incorporates the results of that professional development in the classroom. 

B. The local superintendent shall adopt policies, guidelines and procedures for the perfor- 
mance evaluation process. Evaluation by other school employees shall be one component of the 
evaluation tool for school administrators. A teacher's use of personal leave and. up to ten days of 
sick leave shall not affect that teacher's annual performance evaluation; provided that the leave 
is used: consistently with the policy of the local school board or the governing body of the charter 
school that employs that teacher. An annual performance evaluation may reflect the lowest score 
with respect to teacher attendance for a teacher who is determined by a school district or charter 
school to be using sick leave days in a manner inconsistent with a local school board policy, charter 
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school governing council policy, administrative Roeylasiqn or an applicable patticiotsate bargaining 
agreement. 

C. As part of the highly Bi fea Aaa statewide sitindbed of auiihihtin for teachers, the 
school principal shall observe each teacher's classroom practice to determine the teacher's ability 
to demonstrate state-adopted competencies. 

D. At the beginning of each school:year, teachers and school principals shall devise professional 
development plans for the coming year, and performance evaluations aire) be based:in part on po 
well the professional development plan was carried out. 

E. Ifa level two or three-A teacher's performance evaluation indicates less than catnetactins 
performance and competency, the school:principal may require the teacher to undergo peer inter- 
vention, including mentoring, for a period the school principal deems necessary. If the teacher is 
unable to demonstrate satisfactory performance and competency by the end of the period, the peer 
interveners may recommend termination of the teacher. 

F. At least every two years, school principals shall attend a training program approved: by the 


department to improve their evaluation, administrative and instructional leadership skills. 


History: 1978 Comp., § 22-10A-19, enacted by Laws 
2003, ch. 153, § 50; 2010, ch. 107, § 1; 2019, ch. 12, § 1. 

Cross references. — For references of the former state 
board of education, see 9-24-15 NMSA 1978. 

The 2019 amendment, effective June 14, 2019, pro- 
vided that a teacher's use of persona! leave and up to ten» 
days of sick leave shall not. affect the teacher's annual 
performance evaluation, provided that the leave is used 
consistently with policies of the local school board or char- 
ter school governing body; after "evaluations", added "sick 
leave"; and in Subsection B, added the last two sentences, 

The 2010 amendment, effective May 19, 2010, in Sub- 
section A, after "The", changed "state board" to "depart- 
ment", and added the second sentence; designated the 
former second paragraph of Subsection A as Subsection 
B; and relettered the succeeding subsections accordingly. 


ANNOTATIONS 


Structure for teacher evaluation program is 
within the discretion of the secretary of public ed- 
ucation department. — The legislature has delegated 
broad authority to the secretary of public education to de- 
fine how teachers will be evaluated, so long as evaluations 
are highly objective and uniform statewide. State ex rel. 
Stapleton v. Skandera, 2015-NMCA-044, 

Where the secretary of the public education department 
(secretary) implemented new regulations governing the 
evaluation of teachers in public schools, and where Sub- 
section A of this section requires the public education de- 
partment to adopt criteria and minimum highly objective 
uniform statewide standards of evaluation for the annual 
performance evaluation of licensed school employees, the 


secretary was acting within her statutory authority and 
exercising her discretion under the statute as long as the 
teacher evaluation program was ‘objective and uniform; 
the district court did not err in denying the petition for 
a writ of mandamus, State ex rel. Stapleton v. Skandera, 
2015-NMCA-044, 

Department regulation does not violate the pub- 
lic school code. — Where Subsection A of this section 
requires the department to adopt uniform statewide stan- 
dards of evaluation for the annual performance evalua- 


tion of licensed school employees, and where the public 
education department's regulation for evaluation of 


teachers exempted district-authorized charter schools, 
the department's regulation did not violate this section 
because under Section 22-8B-5 NMSA 1978, of the pub- 
lic school code, the legislature expressly exempted charter 
schools from the public school code's provisions related to 
teacher evaluations, State ex rel. Stapleton v. Skandera, 
2015-NMCA-044. 

Where Subsection C of this section requires principals 
to observe each teacher in the classroom as part of the 
highly objective uniform statewide standard of evaluation 
for teachers, and where the public education department's 
regulation for evaluation of teachers required "school 
leaders" to observe instructional practice of teachers as 
part of a teacher evaluation program ‘and where "school 
leaders" includes both principals and assistant princi- 
pals, the department's regulation did not violate Sub- 
section C of this section because the regulation did not 
relieve principals of their statutory duty to observe each 
teacher's performance. State ex rel. Stapleton v. Skandera, 
2015-NMCA-044, 


22-10A-19.1. Professional development; systemic framework; 
requirements; department duties. 


A. The department shall develop:a systemic bealc ties tei for sriiectat Ti eine icing tek that 
provides training to ensure quality teachers, school principals and instructional support: pro- 
viders and that improves and enhances student achievement. The department shall work with 
licensed school employees, the higher education department and institutions of higher sharpness 
to establish the framework. | 

B. The framework shall include: 

(1) the criteria for school districts to apply for professional development funds, including 
an evaluation component that will be used by se department in maa school district profes- 
sional development ne . 
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(2) guidelines for developing extensive professional development activities for school dis- 


tricts that: 


(a) improve teachers’ knowledge of the subjects they teach and their ability to teach 


those subjects to all of their students; 


‘(b) are an integral part of the public school and school district plans for improving 


student achievement; 


(ec) provide teachers; school administrators and instructional support providers with 
the strategies, support, knowledge and skills to help all students meet New Mexico academic 


standards; 


(d) are high quality, sustained, intensive wea focused on the classroom; and 
(e) are developed and evaluated regularly with extensive participation of school em- 
ployees, parents and organizations with specific subject-area expertise or professional development; 
(3) guidelines for integrating career-technical education content into academic instruc- 
tional practices, including training on best practices to understand state and regional workforce 
needs and transitions to post-secondary education and the workforce; and 
(4) guidelines for funding rigorous professional development for career-technical teachers 
and educational assistants in the same manner as for teachers and educational assistants of other 
subjects for which the department has promulgated standards and benchmarks. 
C. The department and school districts shall use all available funding sources, including fed- 
eral Every Student Succeeds Act Title 2 funding, to provide professional development for career- 


technical teachers and educational assistants. 


_ History: Laws 2004, ch. 27, § 2; 2019, ch. 2, § 1. 
Cross references. — For references to the former com- 
mission on higher education, see 9-25-4.1 NMSA 1978. 
The 2019 amendment, effective June 14, 2019, re- 
quired professional development for career-technical 
teachers and educational assistants in the same man- 
ner as teachers of other subjects for which the Public 


Education Department has promulgated standards and 
benchmarks, and required the use of federal Every Stu- 
dent Succeeds Act Title II funding for career-technical 
professional development; in Subparagraph B(2)(e), after 
"parents", added "and organizations with specific subject- 
area expertise or professional development;"; added new 
Paragraphs B(3) and B(4); and added Subsection C. 


22-10A-19.2. Educator accountability report. 


A. The department shall: 

. (1) design a uniform statewide educator accountability reporting system to measure and 
track teacher and administrator education candidates from pre-entry to post-graduation in order 
to benchmark the productivity and accountability of New Mexico's educator work force; provided 
that the system shall be designed in collaboration with: 

(a) all public post-secondary teacher and administrator preparation programs in New 
Mexico, including those programs that issue alternative or provisional licenses; 

(b) the teacher and administrator preparation programs’ respective public post- 

secondary educational institutions; and 
(c) the higher éducation department; 

(2) require all public post-secondary teacher and administrator preparation programs 
to submit the data required for the uniform statewide educator accountability reporting system 
through the department's student teacher accountability reporting system; 

(3) use the uniform statewide educator accountability reporting system, in conjunction 
with the department's student teacher education accountability reporting system, to assess the 
status of the state's efforts to establish and maintain a seamless»pre-kindergarten through post- 
graduate system of education; 

(4) adopt the format for reporting the ontcomé measures of each teacher and administra- 
tor preparation program in the state; and 

(5) issue an annual statewide educator accountability report. 

B.. The annual educator accountability report format shall be clear, concise and understand- 
able to the legislature and the general public. All annual program and statewide accountability 
reports shall ensure that the privacy of individual students is protected. 
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C. Each teacher and administrator preparation*program's annual educator accountability re- 
port shall include the demographic GUAT ACEH EEES of the students and the following indicators of 
program success! — Ie 

(1) the standards for entering ind exiting the program; ) 
(2) the number of hours required for field experience and for student teaching 0 or droite 


trator internship; 1 
(8) the number and percentage of sbatherite needing Pong EP EET course wool ‘apork en- 
tering the program; 


(4) the number and percentage of nities completing each program; 

(5) the number and types of degrees received by students who complete each program; 

(6) the number and percentage of students who pass the New Mexico teacher or adminis- 
trator assessments for initial licensure on the first attempt; 

(7) a description of each program's placement practices; and 

(8) the number and percentage of students hired by New Mexico sites districts: 

D. The educator accountability report shall include an evaluation plan that includes high per- 
formance objectives. The plan shall include objectives and measures for: 

(1) increasing student achievement for all students; 

(2) increasing teacher and administrator retention, Joie in the first three years of 
a teacher's or administrator's career; 

(3) inereasing the percentage of students who pass the New Mexico ig or administra- 
tor assessments for initial licensure on the first attempt; 

(4) increasing the percentage of secondary school classes Aries in core sb vi gla subject 
areas by teachers who demonstrate by means of rigorous content area'assessments a high level of 
subject area mastery and a thorough knowledge of the state's academic content and performance 
standards; vl’) 

(5) increasing the percentage of elementary school classes taught by teachers who demon= 
strate by means of a high level of performance in core academic subject areas their mastery of the 
state academic content and performance standards; and 

(6) increasing the number of teachers trained in math, science and technology. 

E. In addition to the specifications in Subsections Cand D of this section, the annual-educator 
accountability report shall also include itemized information on program revenues and expendi- 
tures, including staff salaries and benefits and the operational cost per credit hour. 

F. The annual educator accountability report shall be adopted by each public post-secondary 
educational institution, reported in accordance with guidelines established by the department 
to ensure effective communication with the public and disseminated to the governor, legislators 
and other policymakers and business ands economic development organizations by November 1 of 
each year. 


History: Laws 2007, ch. 264, § 2; 2009, ch. 20, § 1. statewide educator accountability reporting system and 
The 2009 amendment, effective June 19, 2009, included administrators in the uniform statewide educa- 
changed the name of the uniform statewide teacher ed- tor aceountability reporting system, 


ucation accountability reporting system to. the uniform 


22- 10A- 19.3. Anti-racism coed ratiddi sensitivity ce vercipind and 
professional development. | 


‘Each year, all school personnel shall shaceiaialiva sdeenleics an ales or in-person anti-racism, 
racial awareness and sensitivity training or professional development’ approved by the depart- 
ment that addresses race, racism and.racialized aggression and demonstrates how to create and 
foster an equitable and culturally responsive pase oes environment for racial minority students. 


History: Laws 2021, ch. 51, § 9. dil _ + IV, § 23, was efflective June 18, 2021, 90 days after ag? 
Effective dates, — Toms 2021, ch. 51 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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22-10A-20. Staffing patterns; class load; teaching load. 


A. The individual class load for elementary school teachers shall not exceed twenty students 
for kindergarten; provided that any teacher in kindergarten with a class load of fifteen to twenty 
students shall be entitled to the assistance of an educational assistant. 

B. The average class load for elementary school teachers at an individual school shall not 
exceed twenty-two students when averaged among grades one, two and three; provided that. any 
teacher in grade one with a class load-of twenty-one or more shall be entitled to the full- time as- 
sistance of an educational assistant. 

C.. The average class load, for,an elementary school teacher at an 1 individual school shall. not 
exceed twenty-four students when averaged among grades four, five and six. 

D. The daily teaching load per teacher for grades seven through twelve shall not exceed one 
hundred sixty students, except the daily teaching load for teachers of required English courses in 
grades seven and eight shall not exceed one hundred thirty-five with a maximum of twenty-seven 
students per class and the daily teaching load for teachers of required English courses in grades 
nine through twelve shall not exceed one hundred fifty, students with a maximum of thirty stu- 
dents per class: 

E. Students receiving special sduealidy services Avera At ath a asi nie classroom for any 
part of the day shall be counted in the calculation of class load averages. Students receiving spe- 
cial education services not integrated into the regular classroom shall not be counted in the calcu- 
lation of class load averages. Only classroom teachers charged with responsibility for the regular 
classroom instructional program shall be counted in determining average class loads. In elemen- 
tary schools offering only one grade level, average class loads may be calculated by averaging ap- 
propriate grade levels between schools in the school district. _ 

F._. Class load limits provided for in this section do not.apply to band or music classes or athletic 
electives. 

G. The state sapenntannen? neeratat may waive the individual ate, class load require- 
ments established in this section. Waivers shall be applied for annually and a waiver shall not 
be granted for'more than two consecutive ‘years. Waivers may only be granted if a school district 
demonstrates that: 

(1) no portable classrooms. are available; 
(2) ‘no other available sources’ of funding exist'to meet its need for additional classrooms; 
(3) the school district is planning alternatives to increase neo ny capacity for implemen- 
tation. within one year; and 
(4) the parents of all children affected by the waiver have been notified ; in writing: 
(a) of the statutory class load requirements; 
(b) that the school district has made a decision to deviate from these class load re- 
quirements; and 
(c) ofthe school district plan to achieve compliance with the class load requirements. 

H._ If a waiver is granted pursuant to Subsection G of this section to an individual school, the 
average class load for elementary school teachers at that school shall not’exceed twenty students 
in grade one and shall not exceed wea yt students when averaged among grades two, three, 
four, five and six. 

I, .Each school district shall a eaatt to.the,department the size’ and eonipasitidn of classes sub- 
sequent to the fortieth day andthe December 1 count. Failure to meet class load requirements 
within two years shall be justification for the disapprasial of the school district's budget by the 
state superintendent [secretary]. 

J. The department shall report to the legislative education study dt nit tae by November 30 of 
each year regarding each school district's ability to meet class load requirements imposed by law. 

K. Notwithstanding the provisions of Subsection G of this section, the state board [depart- 
ment] may waive the individual class load and teaching load requirements established in this sec- 
tion upon a demonstration of a viable alternative curricular plan and a finding by the state board 
that the plan is in the best interest of the school district and that, on an annual basis, the plan has 
been presented to and is supported by the affected teaching staff: The department shall evaluate 
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the impact of each alternative curricular plan annually. Annual reports shall be made to the legis- 


lative education study committee. 


L. Teachers shall not be required to perform noninstructional duties except in emergency 
situations as defined by the state board [department]. For purposes of this subsection, "nonin- 
structional duties" means noon hall duty, noon ground duty and noon cafeteria duty. 


History: 1978 Comp., § 22-2-8.2, enacted by Laws 
1986, ch. 33, § 3; 1987, ch. 320, § 1; 1988, ch. 105, § 1; 
1990 (1st S.S.), ch. 3, § 1; 1991, ch..85, § 1; 1992, ch. 86, 
§ 1; 1993, ch. 226, § 5; 1993, ch. 228, § 1; 1994, ch. 109, 
§ 1; recompiled and amended as § 22-10A-20 by Laws 
2003, ch. 158, § 51. 

Recompilations,; — Laws 2003, ch, 153,.§ 51 recom- 
piled and amended former 22-2-8.2 NMSA 1978 as 22- 
10A-20 NMSA 1978, effective April, 4, 2003. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law... 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 
references to the secretary of public education and all ref- 
erences to the former state board of education or state de- 


partment of education shall be deemed references to the - 


public education department. See 9-24-15 NMSA 1978. 

Cross references. — For student achievement, see 22- 
2C-1 NMSA 1978 et seq. 

The 2003 amendment, effective April, 4, 2003, sub- 
stituted "educational" for "instructional" following "assis- 
tance of an" near the end of Subsection A; and near the 
end of Subsection B; deleted "Effective with the 1994-1995 
school year" at the beginning of Subsection C; inserted 
present Subsection F and redesignated the subsequent 
paragraphs accordingly; substituted "G" for "F" following 
"Subsection" near the beginning of present Subsection H; 
and substituted "Teachers" for "Effective with the 1987-88 
school year, certified school instructors" at the beginning 
of present Subsection L. 

The 1994 amendment, effective May 18, 1994, sub- 
stituted the last sentence in Subsection K for the former 
last two sentences, which read; "For purposes of this sub- 
section, "noninstructional duties" means noon hall duty, 
cafeteria duty, ground duty and bus duty. It is the intent 
of the legislature to maintain the provision of this subsec- 
tion; provided, however, that for the 1993-94 school year, 


"noninstructional duties" shall mean only noon hall duty, , 


noon ground duty and noon cafeteria duty"; and made mi- 
nor stylistic changes throughout the section. 

The 1998 amendment, effective June 18, 1993, deleted 
"and grade one" following "kindergarten" in two places 
and "twenty-two students for grade two; twenty-four stu- 
dents for grade three; and twenty-five students for grades 
four through six" in Subsection A; added the provisions 
of current Subsections B, C, E:and G to I; deleted former 
Subsections C to F, pertaining to the dates for phasing in 
the provisions of Subsection A, the effective date of the 
provisions of former Subsection B and the authority of the 
state superintendent to waive class load.requirements in 
certain cases; redesignated former Subsections B, G, H 
and I as Subsections E, F, J and K; rewrote Subsection F; 
added "Notwithstanding the provisions of Subsection F of 
this section" at the beginning of Subsection J; substituted 


"1993-94" for "1992-93" in the third sentence of Subsec- 


tion K; and made minor stylistic changes. 


22-10A-20.1. Repealed.. 


Repeals. — Laws 2016, ch. 22, § 2 repealed 22-10A-20.1 
NMSA 1978, as enacted by Laws 2014, ch. 77, § 1, relat- 
ing to individual class load:and teaching load, three-year 


992 


The 1992 amendment, effective May 20, 1992, substi- 
tuted "four hundred" for "400" in Subsection F and "1993- 
94 school year" for "1992-93 school. year" several times 
throughout the section. 


The 1991 amendment, effective June 14, 1991, in 


Subsection C, deleted "and instructional assistant entitle- 
ment" following "class load" in Paragraph (2), added pres- 
ent Paragraph (3), redesignated former Paragraphs (3) 
to (7) as Paragraphs (4) to (8) and‘substituted "1993-94" 
for "1992-93" in Paragraph (4), "1994-95" for "1993-94" in 
Paragraph (5), "1995-96" for "1994-95" in Paragraph (6), 
"1996-97" for "1995-96" in Paragraph (7), and "1997-98" 
for "1996-97" in Paragraph (8); substituted "1992-93" for 
"1991-92" in Paragraph (2) of Subsection D; and substi- 
tuted."1991-92" for "1990-91" in Subsection I. 

The 1990 (1st S.S.) amendment, effective July 1, 
1990, in Subsection C, updated the school year dates, 
made changes in the grade level references, and added 
Paragraphs (5) to (7); rewrote Subsection D; in Subsection 
F, substituted "with a membership of four hundred or less" 
for "with an ADM of four hundred or less"; in Subsection 
G, deleted "for a period not to exceed two years" following 
"in Subsection A of this section" near the beginning; sub- 
stituted present Subsection H for the former subsection 
which read "The state superintendent may waive the indi- 
vidual class load requirements established in Subsection 
B of this section for a period not to exceed two years upon 
a demonstration of necessary alternative curricular plan- 
ning or a temporary shortage of classroom facilities"; and, 
in Subsection 1, substituted "for the 1990-91 school year" 
for "for the 1987-88 school year and the 1988-89 school 
year" in the last sentence. | 

The 1988 amendment, effective May 18, 1988, substi- 
tuted "instructional assistant" for "aide" in Subsections 
A, C(1), D(1), D(2), and D(4); substituted "twenty-two" for 
"twenty-three" in Subsection D(2); added present Sub- 
section D(3) and redesignated former Subsection D(8) 
as present Subsection D(4); substituted "grades three 
through six" for "grades two through six" in Subsection 
4; added present Subsection H and redesignated former 
Subsection H as present Subsection I; and inserted "and 


the 1988-89 school year" in present Subsection I. 


ANNOTATIONS 


Amendments to section made in General Appro- 
priations Act were not proper. — Amendments to this 
section made in the General Appropriations Act, of 1989 
were not proper, where the 1989 appropriations measure 
changed the effective dates for various actions under the 
statute and enlarged the authority of the state superin- 
tendent to waive class load requirements. The amend- 
ments constituted general legislation which, though nec- 
essary or desirable, could not constitutionally be included 
in an appropriations bill, 1989 Op. Att'y Gen. No. 89-26. 


phase-in, effective May 18, 2016. For provisions of former 
section, see the 2015 NMSA 1978 on NMOneSource.com; 
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22-10A-21. Licensed school employees; employment contracts; duration. 


A. All employment contracts between superintendents and licensed school employees shall be 
in writing on forms approved by the department. These forms shall contain and specify the term of 
service, the salary to be paid, the method of payment, the causes for discharge during the term of 
the contract and other provisions required by the rules of the department. 

B. | All employment contracts between superintendents and licensed. school employees meal be 
for a period of one school year except: 

(1) contracts for less than one school year are permitted to fill personnel vacancies that 
occur during the school year; 

(2) contracts for the remainder of a school year are permitted to staff programs when the 
availability of funds for the programs is not known until after the beginning: of the school year; 

(3) contracts for less than one school year are permitted to staff summer school programs 
and to staff federally funded programs in which ihe federally approved pingrams, are specified to 
be conducted for less than one school year; 

(4) contracts not to exceed three years 2 are allowed at the discretion of the governing au- 
thority for superintendents; and 

- (5) contracts not to exceed three years are allowed at the discretion of the governing au- 

thority for licensed school employees in pobliy schools who have been employed for three consecu- 
tive school years. 

C.- Persons employed under contracts for periods of less than one school’ year as provided in 
Paragraphs'(1) and (2) of Subsection B of this section shall be accorded all the duties, rights and 
privileges of the School Personnel Act. . 

D. In determination of eligibility for unemployment compensation rights and benefits for li- 
censed school employees where those rights and benefits are claimed to arise from the employ- 
ment relationship between governing authorities and licensed school employees, that period of a 
year not covered by a school year shall not be considered an unemployment period. 

EK. Except as provided in Section 22-10A-22 NMSA 1978, a licensed school employee employed 
by contract pursuant to this section has no. legitimate objective expectancy of reemployment, and 
no contract entered into pursuant to this section shall be construed as an 1 implied promise of con- 
tinued employment pursuant to a subsequent contract. 


History: 1953 Comps § 77-8-8, enacted by Laws administrators in public schools who are engaged in ad- 
1967, ch. 16, § 113; 1975, ch.'306, § 7; 1986, ch. 33, § 19; ministrative functions for:more than one-half of their 
1999, ch: 214, § 1; 1978 Comp., § 22-10-11, recompiled employment time" and added "allowed at the discretion 
as § 22-10A-21 by Laws: eoe® ch. 153, § "72s 2019, ch. of the governing authority for superintendents", and in 
238, § 4. Subsection E, after "Section", changed "22-10-12" to."22- 

Recompilations. — tows 2008, ch. 153,'$ 712. recom- 10A-22", 
piled former 22-10-11°.NMSA 1978, as 22- 10A- 21 NMSA The 1999 amendment, effective June 18,1999, sub- 
1978, effective April 4;2003.' | privet "three years" for "two years" in Paragraph B(4). 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed ANNOTATIONS 
references to the secretary of public education and all ref- Covenant of good faith and fair dealing. — Where 
erences to the former state board of education or state de- a school teacher alleged that school administrators 
partment of education shall be'deemed references to the breached the covenant of good faith and fair dealing by 
public education department. See 9-24-15 NMSA 1978.: acting in bad faith in evaluating her job performance for 

The 2019 amendment, effective June 14, 2019, re- the purpose of driving the teacher from her job, and the 
vised the required content of licensed school employee teacher was’ not demoted; did not suffer a reduction’ in 
contracts, clarified certain terms and provisions related pay or loss'of employment benefits; and was not disquali- 
to licensed school employee contracts, and made techni- fied for Level III licensure or denied a Level III license, 
cal amendments; added "licensed school employees"; in the teacher's claim failed as’a matter of law. Henning v. 
Subsection A, after "Licensed school", deleted "person- Rounds, 2007-NMCA-139, 142 N.M; 803, 171 P.3d 317. 
nel and between governing authorities of state agencies Statutory claims beyond contract term: —‘Subsec- 
and certified school instructors" and added "employees',’ —_ tion E of Section 22-10A-22 NMSA 1978 did not-preclude 
after "causes for’, deleted "termination of and added former assistant superintendent of a'school district from 
"discharge during the term of", and after required by pursuing damage claims under Title VII, Americans With 
the", deleted "regulations of the board" and added "rules Disabilities Act, Age Discrimination in Employment Act 
of the department"; in Subsection B, after "licensed and New Mexico Human Rights Act beyond the. term of 
school", deleted "personnel and between governing au- the assistant superintendent's written contract. Keller 
thorities of state agencies and certified school instruc- v. Board of Educ. of City of spice Seti 182 F. Supp.2d 
tors" and added "employees", in Paragraph B(4), after 1148 (D.N.M. 2001), 


"three years are", deleted "permitted for certified school 
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Contracts governed by ordinary rules of contract Words "for any other good and just cause" in em- 
law. — Contracts for employment made by a school dis- ployment contract did not allow the state board of 
trict and its employees are governed by the ordinary rules education to revoke a teacher's certificate for. any rea- 
of contract law, except where expressly restricted by stat- son that was not related to the purposes of the Certified 
ute. Board of Educ. v. Jennings, jai eck ie 1385, 98 N.M. School Personnel Act. N.M. State Bd. of Educ. v. Stoudt, 
602, 651 P.2d 10387. 1977-NMSC-099, 91 N.M. 183, 571 P.2d 1186. 

Subsection A is directory only. — — Because Subsec- Extension of two-year contract. — A two-year con- 
tion A does not prescribe the result that will follow if a con- tract between a local school board and a certified school 
tract is not on a form approved by the state board, it is di- administrator may not be extended for an additional year, 
rectory only. Board of Educ. v. Jennings, 1982-NMCA-135, in light of this section, which states that a school admin- 
98 N.M. 602, 651 P.2d 1037. istrator's contract may not exceed two years (now three 


years). 1988 Op. Att'y Gen. No. 88-55. 


22-10A-22. Licensed school employees; notice of neerploymeant 
termination... — 


On or before fifteen working days prior to the last day of the school year, the superintendent 
shall serve written notice of reemployment or termination on each licensed school employee em- 
ployed by the public school. A notice of reemployment shall be an offer of employment for the 
ensuing school year. A notice of termination shall be a notice of intention not to reemploy for the 
ensuing school year. Failure of the superintendent to serve a written notice of reemployment or 
termination on a licensed school employee shall be construed to mean that notice of reemployment 
has been served upon the licensed school employee for the ensuing school year according to the 
terms of the existing employment contract but subject to any additional compensation allowed 
other licensed school employees of like qualifications and experience. Nothing in this section shall 
be construed to mean that failure of a superintendent to serve a written notice of reemployment 
or termination shall automatically extend a licensed school employee's employment contract for a 
period in excess.of one school year. 


History: 1953 Comp., §.77-8-9, enacted by Laws with this section, complied with the law. Giangreco v. Murl- 
1967, ch. 16, § 114; 1975, ch. 306, § 8; 1986, ch. 33, § 20; Jess, 1997-NMCA-061, 123 N.M. 498, 943 P.2d 532. 
1978 Comp., § 22-10-12, recompiled as § 22-10A-22 by Reemployment offer to come from school board. 
Laws 2003, ch. 153, § 72; 2019, ch. 238, § 5. — An official offer to reemploy can come only from the 
Recompilations. — Laws 2003, ch. 153, § 72 recom- school board; thus, a teacher's purported acceptance of 
piled former 22-10-12 NMSA 1978, as 22-10A-22 NMSA employment based on a memorandum from his supervi- 
1978, effective April 4, 2003. sors of their intent to recommend his reemployment did 
Cross references. — For grounds and procedure for not form an employment contract. Giangreco v. Murlless, 
refusal of reemployment of certified school instructors 1997-NMCA-061, 123 N.M, 498, 943 P.2d 532. 
with tenure rights, see 22-10A-24 NMSA 1978. Administrators have no tenure rights. — While 
For applicability of provisions of section, see 22-10A-26 certified school instructors have procedural due process 
NMSA 1978. and certain other rights under the School Personnel 
The 2019 amendment, effective June 14, 2019, Act, administrators have no tenure rights and therefore 
changed certain requirements for notice of reemployment have no expectation of continued employment. Swinney 
or termination, and clarified certain terms and provisions v. Deming Bd. of Educ., 1994-NMSC-039, 117 N.M. 492, 
related to notice of reemployment or termination; added 873 P.2d,.238. 
"Licensed school employees"; and after "On or before", Mandatory construction. — Statutes requiring giv- 
added "fifteen working days prior to". ing of notice of reemployment or dismissal are generally 


construed as mandatory, and in the absence of the giving 


ANNOTATIONS of such notice reemployment is usually held to be effected. 
Failure to serve required notice upon nontenured 1961-62 Op. Att'y Gen. No. 62-129. ; 
teacher. — Because appeal to the state board was avail- Law reviews. — For annual survey of New Mexico law 
able only to tenured teachers for a local board's failure to relating to administrative law, see 12 N.M.L. Rev. 1 (1982). 
serve the required notice, the failure of the local board to Am. Jur, 2d, A.L.R. and C.J.S. references. — 68 Am. 
give a nontenured teacher the written notice required by Jur. 2d Schools 8§ 204 et seq.; 231 to 233. 
the regulation 14 days before the end of the school year Right to dismiss public- schoolteacher on ground that 
did not require that the court order her re-employment for BETWEE ES ATH longer needed, 100 A.L.R.2d 1141. 
an additional year..Provoda v. Maxwell, 1991-NMSC-022, What constitutes "incompetency" or "inefficiency" asa 
111 N.M. 578, 808 P.2d 28. ground for dismissal or demotion of public achoalteacher, 
Failure to comply with regulation requiring no- 4 A.L.R.3d 1090. 
tice, — A regulation of the state board of education requir- Sufficiency of notice of intention to discharge or not to 
ing that notice of reemployment or termination be served rehire teacher, under statutes requiring suche notice, 52 
no later than 14 days before the end of the school year did A.L.R.4th 301, 
not give a nontenured teacher an enforceable right to notice _ Liability of school authorities for hiring or retain- 
before the end of the school year, and therefore the board's ing incompetent or otherwise unsuitable teacher, 60 
notice of intent not to employ, timely served‘in accordance A.L.R.4th 260. 
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Right to unemployment compensation or social se- 
curity benefits of teacher. or other school employee, 33 
A.L.R.5th 643. 


78 C.J.S. Schools and School Districts § 214 et seq, 


22-10A-23. Licensed school employees; reemployment; Jil tata 
rejection; binding contract. 


A. Each licensed school employee shall deliver to the superintendent a written acceptance or 
rejection of reemployment for the ensuing school year within fifteen days from the following: 
(1) the date written notice of reemployment is served upon the licensed school employee; or 
(2) the last day of the school year when no written notice of reemployment or termination 
is served upon the licensed school employee on or before fifteen working days prior to the last day 
of the school year. 

._B. Delivery of the written acceptance of reemployment by a licensed school employee creates a 
binding employment contract between the licensed school employee and the superintendent until 
the parties enter into a formal written employment contract. Written employment contracts be- 
tween the superintendent and licensed school employees shall be executed by the parties not later 
than ten days before the first day of a school year. 


History: 1953 Comp., § 77-8-10, enacted by Laws 
1967, ch. 16, § 115; 1975, ch. 306, § 9; 1986, ch. 33, § 21; 
1978 Comp., § 22-10-13, recompiled as § 22-10A-28 by 
Laws 2008, ch. 153, § 72; 2019, ch. 288,§ 6. ~ 

Recompilations. — Laws 20038, ch. 153, § 72 recom- 
piled former 22-10-13 NMSA 1978, as 22-10A-23 NMSA 
1978, effective April 4, 2003. 

The 2019 amendment, effective June 14, 2019, clari- 
fied certain terms throughout the section; added "Li- 
censed school employees"; and in Subsection A, in Para- 
graph A(2), after "on or before" added "fifteen working 
days prior to", 


ANNOTATIONS 


Failure to serve required notice upon nontenured 
teacher. — A regulation of the state board of education 
requiring that notice of reemployment or termination be 
served no later than 14 days before the end of the school 


right to notice before the end of the school year, and there- 
fore the board's notice of intent not to employ, timely 
served in accordance with Section 22-10-12 NMSA 1978 
(now Section 22-10A-22 NMSA 1978) , complied with-the 
law,. Giangreco v, Murlless, 1997-NMCA-061, 123 N.M. 


498, 943 P.2d 532. 


Necessity for acceptance. — Where teacher did not 
deliver an acceptance to school board within statutory 
period, there was no binding contract of employment, 
This is the case even if the teacher did not receive notice 
of termination of employment. Hyde v. Taos Mun. Sch., 
1972-NMSC-061, 84 N.M. 206, 501 P.2d 194. 

Time requirement for acceptance. — This. section 
does not authorize written acceptance within 15 days of 
the end of school, but from the end of school; moreover, 
the entirety of the section indicates that acceptance is 
contemplated only after school has ended without the 
teacher having received any notice, Provoda v. Maxwell, 
1991-NMSC-022, 111 N.M. 578, 808 P.2d 28. 


year did not give a nontenured teacher an enforceable 


22-10A-24. Termination decisions; local school board; governing | 
authority of a state agency; procedures. 


A. A local school board or governing authority of a state agency may terminate a licensed school 
employee, excluding licensed educational assistants who: have not been offered and accepted the 
third consecutive contract, for any reason it deems sufficient. A local. school board or governing 
authority of a state agency may terminate a nonlicensed school employee or a licensed educational 
assistant with less than one year of employment for any reason it deems sufficient. Upon request 
of the employee, the local superintendent or state agency administrator shall provide written rea- 
sons for the decision to terminate. The reasons shall be provided within ten working days of the 
request. The reasons shall not provide a basis for contesting the decision under the School Person- 
nel Act. 

B. Before terminating a donitieaaaed school employee or a licensed educational assistant, the 
local school board or governing authority shall serve the employee or assistant with a written no- 
tice of termination. 

C. A licensed school employee who has been employed by a school district or state agency for 
more than two consecutive years or a nonlicensed: school employee or licensed educational as- 
sistant who has been employed for more than one year and who receives a notice of termination 
pursuant to either Section 22-10A-22 NMSA 1978 or this section may request an opportunity to 
make.a statement to the local school board or governing authority on the decision to terminate the 
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employee or assistant by submitting a written request to the local superintendent or state agency 
administrator within five working days from the date written notice of termination is served upon 
the employee or assistant. The employee or assistant may also request in writing the reasons for 
the termination action. The local superintendent or state agency administrator shall provide writ- 
ten reasons for’the notice of termination to the:employee or assistant within five working days 
from the date the written request for a meeting and. the written request for the reasons were re- 
ceived by the local superintendent or state agency administrator. 

D. ‘A local school board or governing authority may not terminate a licensed school employee 
who has been offered and accepted a third-year contract or a nonlicensed school employee or li- 
censed educational assistant who has been employed-by a school district or state agency for more 
than one year without just cause. 

E. The employee's request pursuant to Subsection C of this section shall be granted if the 
employee responds to the local superintendent's or state agency administrator's written reasons 
as provided in Subsection C of this section by submitting in writing to the local superintendent 
or state agency administrator a contention that the decision to terminate was made without just 
cause. The written contention shall specify the grounds on which it is contended that the decision 
was without just cause and shall include a statement of the facts that the employee believes sup- 
port the employee's contention. This written statement shall be submitted within ten working 
days from the date the employee receives the written reasons from the local superintendent or 
state agency administrator. The submission of this statement constitutes a representation on the 
part of the employee that, the employee can support the employee's contentions and an acknowl- 
edgment that the local school board or governing authority may offer the causes for its decision 
and any relevant data in its possession’ in rebuttal of the employee's contentions. 

F. A local school board or governing authority shall meet to hear the employee's statement in 
no less than five or more than fifteen working days after the local school board or governing au- 
thority receives the statement. The hearing shall be conducted informally in accordance with the 
provisions of the Open Meetings Act [Chapter 10, Article 15 NMSA 1978]. The employee and the 
local superintendent or state agency administrator may each be accompanied by a person of the 
employee's and the local superintendent's or state agency administrator's choice. First, the local 
superintendent shall present the factual basis for the determination that just cause exists for the 
termination of the employee, limited to those reasons provided to the employee pursuant to Sub- 
section C of this section. Then, the employee shall present the employee's contentions, limited to 
those grounds specified in Subsection E of this section. The local school board or governing author- 
ity may offer such rebuttal testimony as it deems relevant. All witnesses may be questioned by the 
local school board or governing authority, the employee or the employee's representative and the 
local superintendent.or state agency administrator or the local superintendent's or state agency 
administrator's representative. The local school. board or governing. authority, may consider only 
such evidence as is presented at the hearing and need consider only such evidence as it considers 
reliable, The local school board or governing authority shall notify the employee and the local su- 
perintendent or state agency administrator of its decision in writing within five working days from 
the conclusion of the meeting. . 


History: 1953 5 cemiph § 77-8-11, enacted by Laws = school board or governing authority"; and in Subsection C, 
1967, ch. 16,.§ 116; 1975, ch. 306, § 10; 1979, ch. 86, deleted "Neither the local superintendent or state agency 
§ 1; 1983, ch, 1038, § 1; reenacted by Laws 1986, ch. 33, administrator nor the local school board or governing 
§ 22; 1987, ch. 320, § 5; 1990, ch. '90, § 2; 1991, ch. 187, authority shall publicly disclose its reasons for termina- 
§ 4; 1993, ch. 226, § 27; 1994, ch. 110, § 2; 1978 Comp., tion.". 
§ 22-10-14, recompiled as § 22-10A-24 by Laws 2003, The 2019 amendment, statis June 14, 2019, clari- 
ch, 153, § 72; 2019, ch. 232, § 1; 2021, ch.94,§6. _ fied that local school boards and governing authorities 

Recompilations. — Laws 2003, ch. 153, § 72 recom- may terminate any licensed school employee, with certain 
piled former’ 22-10-14 NMSA 1978, as 22-10A-24 NMSA /‘°. exceptions, for any reason deemed sufficient, and clari- 
1978, effective April 4, 2003. fied that licensed school employees who have been offered 

The 2021 amendment, effective June 18, 2021, al- and are accepting a third-year contract, and nonlicensed 
lowed termination of school employment or school volun-’ school employees or licensed educational! assistants em- 
teer position decisions to be made public; in Subsection ployed more than one year, cannot’)be terminated with- 
A, deleted "The reasons shall not be publicly disclosed by. .-. out just cause; in Subsection A, after "state agency may 
the local superintendent, state agency administrator, local terminate", deleted "an employee with fewer than three 
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years of consecutive service" and added "a licensed school 
employee, excluding licensed educational assistants who 
have not been offered and accepted the third consecutive 
contract,", after "deems sufficient.", added "A local school 
board or governing authority of a state agency may ter- 
minate a nonlicensed school employee or a licensed edu- 
cational assistant with less than one year of employment 
for any reason it deems sufficient", after, "superintendent 
or", added "state agency", and after "superintendent,", 
added "state agency"; in Subsection B, after "terminating 
a", deleted "noncertified" and added "nonlicensed", after 
"school employee", added "or a licensed educational as- 
sistant", and after "serve the employee", added "or assis- 
tant"; in Subsection C, after the subsection designation, 
deleted "An" and added "A licensed school", after "district 
or state agency for", deleted "three" and added "more than 
two", after "consecutive years", added."or a nonlicensed 
school employee or licensed educational assistant who has 
been employed for more than one year", after "Section", 
changed "22-10-12" to "22-10A-22", after "superintendent 
or", added "state agency", after "served upon", deleted 
"him" and added "the employee or assistant", after each 
occurrence of "employee", added "or assistant", after each 
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occurrence of "superintendent or", added "state agency"; ° 


in Subsection D, after "may not terminate", deleted "an 
employee who has been employed by a:school district or 
state agency for three consecutive years" and added "a li- 
_censed school employee who has been offered and accepted 
a third-year contract or a nonlicensed school employee or 
licensed educational assistant who has been employed by 
a school district or state agency for more than one year"; 
in Subsection E, after each occurrence of ' ‘superintendent 
or", added "state agency’; and in Subsection F, after each 
occurrence of ' ‘superintendent or", added "state agency", 
and after "accompanied by a person of", deleted "his” and 
added "the employee's and the local superintendent's or 
state agency administrator's". 

The 1994 amendment, effective May, 18, 1994, sub- 
stituted "employee" for "certified. school instructor" 
throughout the section, rewrote the first sentence of Sub- 
section A, added Subsection B and redesignated. former 
Subsections B through E as Subsections C through F 
and made related changes, substituted "or this section" 
for "or Subsection A of this section" in Subsection C, and 
substituted "terminate" for "refuse to reemploy" in Sub- 
section D, 

The 1993 amendment, effective July 1, 1998, substi- 
tuted "Subsection A" for "Subsection B" in the first sen- 
tence and "were received" for "was received" in the third 
sentence of Subsection B; substituted "Subsection B" for 
"Subsection C" in two places in the first sentence of Sub- 
section D and in the fourth sentence of Subsection E; and 
substituted "Subsection D" for "Subsection E" in the fifth 
sentence of Subsection E. 

The 1991 amendment, effective June.14, 1991, -re- 
wrote this section to the extent that a detailed comparison 
would be impracticable, 

The 1990 amendment, effective May 16, 1990, in- 
serted "governing authority of a state agency" in the 
catchline and in the first sentence of Subsection A apd 
"or governing authority" following "local school board", "o 
state agency" following "school district", and "local" oe 
"superintendent" throughout the section; added the final 
four sentences in Subsection A; in Subsection B, substi- 
tuted "five working days" for five calendar days" in two 
places and deleted."local school board's" preceding "action 
to terminate him" at the end of the second sentence; in 
Subsection C, inserted "state agency" in Subparagraph (c) 
of Paragraph (2); substituted "ten working days" for "five 
calendar days" in the third sentence of Subsection D; and, 
in Subsection EH, substituted "in no less than five or more 
than fifteen working days" for "within ten calendar days" 
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in the first sentence and "five working days" for "five cal- 
endar days" in the final sentence. 


ANNOTATIONS 
I. GENERAL CONSIDERATION: 
Il. TENURE RIGHTS. 


A. GENERALLY. 
B. . PROCEDURE FOR REFUSAL TO REEMPLOY. 
C. HEARINGS. 


I. GENERAL CONSIDERATION. 


Effect of 1994 amendment. — The 1994 amendment 
to this section and Section 22-10-14.1 NMSA 1978 (now 
Section 22-10A-25 NMSA 1978) does not protect a non- 
certified public school employee who was terminated a 
few days after the effective date of the amendment when 
the termination was authorized by the terms of a contract 
that predated the effective date of the amendment. Gads- 
den Fed'n of Teachers v. Board of Educ., 1996-NMCA-069, 
122 N.M. 98, 920 P.2d 1052. 


IL TENURE RIGHTS. 
A. GENERALLY. 


Compiler's notes. — Most of the cases cited in the 
notes below were decided under this section as it existed 
prior to the 1986 reenactment. Prior to the reenactment, 
the section provided for tenure rights for certified school 
instructors employed for three consecutive school years 
and having entered into an employment contract for a 
fourth consecutive school year. See now 22-10-11E NMSA 
1978 [now 22-10A-21 NMSA 1978], which provides that, 
except as provided in 22-10-12 NMSA 1978 [now 22-10A- 
22 NMSA 1978], no person employed by contract pursu- 
ant to 22-10-11 NMSA 1978 [now 22-10A-21 NMSA 1978] 
shall have a legitimate objective expectancy of reemploy- 
ment, and Subsection F of this section. 

Drawing on facts predating statute not retroactive 
application. — The supreme court has held that teacher 
tenure laws are prospective in application. However, a stat- 
ute is not applied retroactively merely because it draws 
upon antecedent facts for its operation. Lucero v. Board of 
Regents, 1978-NMSC-054, 91 N.M. 770, 581 P.2d 458. 

Persons to whom applicable, — Only certified school 
instructors with three or more years of service are entitled 
to procedural due process prior to nonrenewal; the statu- 
tory scheme does not give similar protection to administra- 
tors at the expiration and nonrenewal of their contracts. 
Cole v, Ruidoso Mun. Sch., 9477 F.2d 908 (10th Cir, 1991). 

Tenure rights of administrators, — While certified 
school instructors have procedural due process and cer- 
tain other rights under the School Personne! Act, adminis- 
trators have no tenure rights and therefore have no expec- 
tation of continued employment. Swinney v. Deming Bd. of 
Educ., 1994-NMSC-039, 117 N.M. 492, 873 P.2d 238. 

The legislature purposely excluded school administra- 
tors from the protections afforded certified school instruc- 
tors. Naranjo v. Board of Educ, of Espafiola Pub. Schs., 
1995-NMSC-015, 119 N.M. 401, 891 P.2d 542. 

Teacher at state school held entitled to tenure. — 
Where a certified teacher seeking recognition as a tenured 
teacher had been employed for three consecutive years prior 
to the effective date of the 1975 amendment making this 
section applicable to state agencies, and had entered into 
a contract for the fourth consecutive year after the amend- 
ment became effective, his years of service prior to that date 
could be counted towards the required number of years of 
employment, since a contract had been entered into after 
the effective date of the amendment. Lucero v. Board of 
Regents, 1978-NMSC-054, 91 N.M. 770, 581 P.2d 458. 

Section required only that a certified school in- 
structor be employed by a school district; it did not 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


22-10A-24 


limit that employment to teaching positions or to employ- 
ment in a single school within that district. Penasco Indep. 
Sch. Dist. No. 4 v. Lucero, 1974-NMCA-099, 86 N.M. 683, 
526 P.2d 825. 

Instructor lost tenure rights upon employment 
as administrator. — A certified school instructor who 
had previously acquired tenure rights as a certified school 
instructor with a public school district lost those tenure 
rights as a result of being reemployed for the next consec- 
utive school year as a certified school administrator. Aten- 
cio v, Board of Educ., 1982-NMSC-140, 99°N.M. 168, 655 
P.2d 1012 (decided prior to 1983 amendment adding last 
sentence of Subsection B), superseded by statute. Naranjo 
v. Board of Educ. of Espariola Pub. Schs., 1995-NMSC-015, 
119 N.M. 401, 891 P.2d 542. 

An individual who voluntarily changed his teacher 
status to become a certified school administrator did not 
retain a property interest as a tenured certified school in- 
structor entitled to protection by due process. Atencio v. 
Board of Educ:, 1982-NMSC-140, 99 N.M. 168, 655 P.2d 
1012 (decided prior to 1983 amendment), superseded by 
statute. Naranjo v. Board of Educ. of Espanola Pub. Schs., 
1995-NMSC-015, 119 N.M. 401, 891 P.2d 542, 

Reduction in force or staff realignment. — A ten- 
ured teacher subject to termination under a reduction- 
in-force plan is entitled to bump a non-tenured teacher 
holding a position for which both are certified, or take pri- 
ority over a non-tenured teacher in obtaining the neces- 
sary certification for a vacant position for which neither 
is presently certified. However, a tenured teacher can be 
terminated and a non-tenured teacher retained as an al- 
ternative to a staff realignment which would seriously af- 
fect the educational program. N.M, State Bd. of Educ. v, 
Abeyta, 1988-NMSC-017, 107 N.M. 1, 751 P.2d 685. 

Reemployment offer to come from school board. 
— An official offer to reemploy can come only from the 
school board; thus, a teacher's purported acceptance of 
employment based on a memorandum from his supervi- 
sors of their intent to recommend his reemployment did 
not form an employment contract. Giangreco v. Murlless, 
1997-NMCA-061,; 123 N.M. 498, 943 P.2d 532. 


B. PROCEDURE FOR REFUSAL TO REEMPLOY. 


Service of notice of termination during third year 
of employment, — A certified teacher who is served dur- 
ing, but prior to the completion of, the teacher's third year 
of teaching with notice of the school board's intent not to 
renew the teacher's contract may be terminated only af- 
ter a hearing and based upon good. cause. Weiss v. Board 
of Educ, of Santa Fe Pub. Sch.; 2014-NMCA-100, cert. de- 
nied, 2014-NMCERT-009, 

Where plaintiff, who was a certified teacher, received 
notice that the school board would not renew plaintiff's 
teaching contract for a fourth year; the notice was given 
to plaintiff two. weeks before plaintiff had completed 
plaintiffs third consecutive year of teaching; and the 
school board denied plaintiff's request for a hearing, the 
school board could terminate plaintiff only after a hear- 
ing and based upon good cause. Weiss v. Board of Educ. 
of Santa Fe Pub. Sch., 2014-NMCA-100, cert. denied, 
2014-NMCERT-009. 

Sufficiency of notice of termination. — Where 
teacher with tenure rights was only given two days no- 
tice - excluding the date of service - before the end of the 
school year, and under the regulations prescribed by the 
state board she was entitled to no less than 14 days no- 
tice before the end of the school year, the conduct of the 
local board in failing to follow the regulation amounted 
to unfairness, and although teacher may have known her 
principal was. going to recommend to the local board that 
she not be reemployed, this placed no burden upon her to 
employ an attorney, or to otherwise begin the preparation 
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of her defense, in anticipation of the ruling of the local 
board. She was entitled, insofar as the section and the 
rule permitted, to a timely notice, pursuant to the require- 
ments of the rule. Brininstool v. N.M. State Bd. of Educ., 
1970-NMCA-034, 81 N.M. 319, 466 P.2d 885. ° 
'Formality of notice of termination. — Evaluation 
reports by a school principal and a supervisor addressed 
"To Whom It May Concern," copies of which were sent to 
counsel for teacher; did not constitute the written state- 
ment of the cause or causes for his dismissal even though 
the letter by which these evaluation reports were trans- 
mitted referred to them as formal charges on file with the 
local board, and also advised of complaints and observa- 
tions made against teacher by school patrons and parents. 
Belen Mun. Bd. of Educ, v. Sanchez, 1965-NMSC-088, 75 
N.M. 386, 405 P.2d 229. 

Grounds for termination. — Absent grounds per- 
sonal to a teacher, to terminate his services it is neces- 
sary to show affirmatively that there is no position avail- 
able which he is qualified to teach, and where a local 
board asserts no grounds personal to the teacher, it is up 
to them to prove that no position is available for which 
he is qualified. Penasco Indep. Sch. Dist. No. 4 v. Lucero, 
1974-NMCA-099, 86 N.M. 683, 526 P.2d 825; Fort Sumner 
Mun, Sch. Bd. v. Parsons, 1971-NMCA-066, 82: N.M: 610, 
485 P.2d 366, cert. denied, 82 N.M. 601, 485 P.2d 357. 


C, HEARINGS, 


Due process required. — Exhaustion of administra- 
tive remedies as a precursor to plaintiff's suit for wrongful 
termination was not required where school district did not 
inform plaintiff of his right to attend the board meeting 
where his termination would be discussed, and thereby 
deprived plaintiff of his due process right to employ the 
administrative process mandated by this section. Franco 
v. Carlsbad Mun. Schs., 2001-NMCA-042, 180 N.M. 548, 
28 P.3d 531, 

Hearing prerequisite to appeal. — It is well settled 
that a teacher must first seek a hearing before the local 
board and, if dissatisfied there, appeal from an adverse 
decision of the local board to the state board of educa- 
tion. Shepard v. Board of Educ., 1970-NMSC-067, 81 N.M. 
585, 470 P.2d 306; (decided under former Section 22-10-19 
NMSA 1978, repealed in 1986). © 

The right to appeal to the state board, affirmatively 
authorized, is from a decision of the local board "after a 
hearing." The negative implication is that where no hear- 
ing has been held, an appeal to the state board is not au- 
thorized, Absent a hearing before the local board, neither 
the state board nor the court of appeals has jurisdiction 
over any matter presented. Quintana v. State Bd. of Educ., 
1970-NMCA-074, 81 N.M. 671, 472 P.2d 385, cert. denied, 
81 N.M, 668; 472 P.2d 382 (decided under former Sec- 
tion 22-10-19 NMSA 1978, repealed in 1986). 

A teacher whose contract was not renewed and who so 
desired had an obligation to call for a hearing before the 
local school board, to be followed by an appeal to state 
board of education in event decision of the local board 
was unsatisfactory, before resorting to the courts for re- 
lief. Jones v. Board of Sch. Dirs, , 1951-NMSC-025, 55 N.M. 
195, 230 P.2d 231 (decided under former Section 22-10-19 
NMSA 1978, repealed in 1986). 

Local board's decision must rest on its conclusion 
of law and the conclusion must in turn be supported by 
one or more findings of fact. Morgan v. N.M. State Bd. of 
Educ., 1971-NMCA-102, 83 N.M. 106, 488 P.2d 1210, cert. 
denied, 83 N.M. 105, 488 P.2d 1209 (decided under former 
Section 22-10-19 NMSA 1978, repealed in 1986), 

Admission of hearsay evidence. — Where dis- 
charged school principal, appealing from his discharge 
for insubordination, complained of the admission of four 
written exhibits at the local board hearing on the basis 
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that the documents were hearsay and prejudicial to his by a leave of absence for one year. 1968 Op. Att'y Gen. 
interest, and where none of the four exhibits contained No. 68-70. L 
evidence of insubordination during the term of the cur- Policy behind tenure statute. — The legislature rec- 
rent contract, but each tended to establish that principal's’ | ognized the sound public’ policy of retaining in the pub- 
insubordination during the current contract was willful, lic school:system teachers who had become increasingly 
admission of the written hearsay was not error, since it valuable by reason of their experience and had by statute 
could not have said that principal's right to a fair hear- assured these public servants an indefinite tenure of posi- 
ing, or his interests, was substantially prejudiced thereby. tion during satisfactory performance of their duties. 1963- 
McAlister v. N.M. State Bd. of Educ,, 1971-NMCA-088, 82 64 Op; Att'y Gen. No, 63-152, 
N.M. 731, 487 P.2d 159 (decided under fofmer Section 22- Law reviews, — For 1984-88 survey of New Mexico ad-, 
10-19 NMSA 1978, repealed in 1986). ministrative law, 19 N.M.L. Rev. 575 (1990). 
Constitutionality. — The procedures in this’ section, Am. Jur. 2d, A.L.R. and C.J.8. references. — Re- 
22-10-14,1 (now 22-10A-25 NMSA 1978), 22-10-17 (now quest: for hearing, sufficiency under statute requiring 
22-10A-27 NMSA 1978), and 22-10-17,1 NMSA 1978 (now __. _ hearing on request before discharge, 89 A.L.R.2d 1018. 
22-10A-28 NMSA 1978) satisfy the requirements of the due Who is "teacher" for purposes of tenure statute, 94 
process clause of the fourteenth amendment to'the consti- A.L.R.3d 141. 
tution of the United States. 1988 Op. Att'y Gen. No. 88-05: ».:\.. Termination of teacher's tenure status by resignation, 
"Employed" required that a contract be entered into 9 A.L.R.4th 729. . 
for four consecutive years and services be rendered. 1968 _ Validity and construction of statutes, ordinances, or 
Op. Att'y Gen. No. 68-70. - regulations requiring competency tests of schoolteachers, 
Teacher did not acquire tenure where the three 64 A:L.R.4th 642; (oO -b 


years of service were not consecutive, being interrupted 
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AL bik employee who is still aggrieved by a nileeibion of a local school. buand or governing author- 
ity rendered pursuant to Section ’22-10A-24 NMSA 1978 may appeal the decision to an arbitra- 
tor. A written appeal shall be submitted to the local superintendent or administrator within five 
working days from the receipt of the local school board's or governing authority's written decision 
or the refusal of the board or authority to grant a hearing. The appeal shall be accompanied by 
a statement of particulars specifying the grounds on which it is contended that the decision was 
impermissible pursuant to Subsection E’ of Section 22-10A-24 NMSA 1978 and including a state- 
ment of facts supporting the contentions, Failure’of the employee to submit a timely appeal or a 
statement of particulars with the appeal shall disqualify the employee for. any appeal and render 
the local school board's or governing authority's decision’ final. 

B. The local school board or governing authority and the employee shall meet within ten work- 
ing’ days from the réeceipt'of the request for an appeal and select an independent arbitrator to 
conduct the appeal. Ifthe parties fail'to agree on an independent arbitrator, they shall request 
the presiding judge in the judicial district in which the employee's public school is located to select 
one. The presiding judge shall select the independent arbitrator within five working days shee the 
date of the parties' request. 

C. A qualified independent arbitrator shall be appointed who is versed in employment prac- 
tices and school procedures and who preferably has experience in the practice of law. No person 
shall be appointed to serve as the independent arbitrator who has any direct or indirect financial 
interest in the outcome of the proceeding, has any relationship to any party in the proceeding, is 
employed by the local school board or governing authority or is a member of or employed by any 
professional or labor organization of which the employee is a member. 

D. Appeals from the decision of the local school board or governing authority shall be decided 
after a de novo hearing before the independent arbitrator. The issue to be decided by the indepen- 
dent arbitrator is whether there was just cause for the decision of the local school board or govern- 
ing authority to terminate the employee. 

E. The de novo hearing shall be held within thirty working days from the selection of the in- 
dependent arbitrator. The arbitrator shall give written notice of the date, time and place of the 
hearing, and such notice shall be sent to the employee and ne local school board or governing 
authority. 

F. Each party has the right to be represented by counsel at the hearing before the independent 
arbitrator. 
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G. Discovery shall be limited to depositions and requests for production of documents ona time 
schedule to be established by the independent arbitrator. 

H. The independent arbitrator may issue subpoenas for the attendance of witnesses and for 
the production of books, records, documents and other evidence and shall have the power to ad- 
minister oaths. Subpoenas so issued shall be served and enforced in the manner provided by law 
for the service and enforcement of subpoenas in a civil action, 

I. The rules of civil procedure shall not.apply to the de novo hearing, but it shali be conducted 
so that both contentions and responses are amply and fairly presented. To this end, the indepen- 
dent arbitrator shall permit either party to call and examine witnesses, cross-examine witnesses 
and introduce exhibits: The technical rules of evidence shall not apply, but, in ruling on the admis- 
sibility of evidence, the independent arbitrator shall require reasonable substantiation of state- 
ments or records tendered, the accuracy or truth of which is.in reasonable doubt. 

J. The local school board or governing authority has the burden of proof and shall prove by a 
preponderance of the evidence that, at the time the notice of termination was served on the em- 
ployee, the local school board or governing authority had just cause to terminate the employee. 
If the local school board or governing authority proves by a preponderance of the evidence’ that 
there was just cause for its action, then the burden shifts to the employee to rebut the evidence 
presented by the local school board or governing authority. 

K. The independent arbitrator shall, uphold the local school board's or governing authority's 
decision only if it proves by a preponderance of the evidence that, at the time the notice of termina- 
tion was served on the employee, the local school board or governing authority had just cause to 
terminate the employee. If the local school board or governing authority fails to meet its burden of 
proof or if the employee rebuts the proof offered by the local school board or governing authority, 
the arbitrator shall reverse the decision of the local school board or governing authority. 

L.. Either party desiring a record of the arbitration proceedings may, at the party's own ex- 
pense, record or otherwise provide for a transcript of the proceedings; provided, however, that the 
record so provided shall not imply any right of automatic appeal or review. 

M. The independent arbitrator shall render a written decision affirming or reversing the ac- 
tion of the local school board or governing authority. The decision shall contain findings of fact and 
conclusions of law. The parties shall receive actual written notice of the decision of the indepen- 
dent arbitrator within ten working days from the conclusion of the de novo hearing.., 

N. The sole remedies available under this section shall be reinstatement or payment of com- 
pensation reinstated in full but subject to any additional compensation:allowed other employees 
of like qualifications and experience employed by the school district or state agency and includ- 
ing reimbursement for compensation during the entire period for which compensation was termi- 
nated, or both, less an offset for any compensation received by the employee during the period the 
compensation was terminated. 

O. Unless a party can demonstrate prejudice arising from a departure from the procedures es- 
tablished in this section and,in Section 22-10A-24 NMSA 1978, such departure shall be presumed 
to be harmless error. | 

P. The decision of the independent arbitrator shall be binding on.both parties and shall be final 
and nonappealable except where the decision was procured by corruption, fraud, deception or col- 
lusion, in which case it shall be appealed to the district court in the judicial district in which the 
public school or state agency is located. 

Q. Each party shall bear its own costs and expenses. The Fd daiaeendact arbitrator's fees and 
other expenses incurred in the conduct of the arbitration shall be assigned at the discretion of the 
independent arbitrator. 

R. School districts shall file a. record with the department of all teens and all actions 
arising from terminations annually. 


History: 1978 Comp., § 22-10-14.1, enacted by Laws Recompilations. — Laws 2008, ch. 153, § 72 recom- 


1986, ch. 33, § 23; 1990, ch, 90, § 3; 1991, ch. 187, § 5; piled former 22-10-14.1 NMSA 1978, as 22-10A-25 NMSA 
1994, ch. 110, § 3; recompiled as § 22-10A-25 by Laws 1978, effective April 4, 2003. 
2003, ch. 1538, § 72; 2021, ch. 94, § 7. The 2021 amendment, effective June 18, 2021, 


amended references to a recompiled section of law, and 
removed provisions related to official transcripts of school 
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personnel appeals hearings; changed each occurrence of 
"22-10-14" to "22-10A-24" throughout; in Subsection L; de- 
leted "No official record shall be made of the hearing", and 
after "shall not", deleted "be deemed an official transcript 
of the proceedings nor shall it"; and in Bubseetion R, de- 
leted "Local". 

The 1994 amendment, effective May 18, 1994, substi- 
tuted "employee" for ' ‘certified school instructor" through- 
out the section, substituted "Subsection E of Section 22- 
10-14 NMSa 1978" for "Subsection D of Section 22-10-14 
NMSA 1978" in Subsection A, and substituted "profes- 
sional or labor organization" for "teachers' organization" 
in Subsection C, 

The 1991 amendment, effective June 14, 1991, re- 
wrote this section to the extent that a detailed comparison 
would be impracticable. 

The 1990. amendment, affactee May 16, 1990, in- 
serted "or governing authority" following "local school 
board" throughout the section; in Subsection A, deleted 
“who has been employed by a school district for three 
consecutive years and" following "school instructor", re- 
wrote the second sentence which read "A written request 
for an appeal shall be submitted to the local superinten- 
dent within five calendar days from the receipt of the lo- 
cal school board's written decision or the refusal of the 
board to grant a hearing"; in Subsection B, substituted 
"ten working days" for "ten calendar days" in the first sen- 
tence and "five working days" for "five calendar days" in 
the third sentence; substituted "thirty working days" for 
"thirty calendar days" in Subsection E; substituted "ten 
working days" for "ten calendar days" in the third sen- 
tence of Subsection M; inserted "or state agency" following 
"school district" in two places in Subsection N and follow- 
ing "public school" near the end of Subsection P; and, in 


Subsection Q, substituted "assigned at the discretion of 


the arbitrator" for "borne by the school district; provided 
that if the certified school instructor does not prevail in 
the proceeding, he shall be responsible for reimbursing 
the school district for the costs incurred in the conduct of 
the arbitration proceedings and the arbitrator's fees" at 
the end thereof. 


ANNOTATIONS 


Effect of 1994 amendment. — The 1994 ripe ast 
to this section and Section 22-10-14. NMSA 1978 (now 
Sections 22-10A-24 NMSA 1978) does not protect a non- 
certified public school employee who was terminated a 
few days after the effective date of the amendment when 
the termination was authorized by the terms of a contract 
that predated the effective date of the amendment. Gads- 
den Fed'n of Teachers v. Board of Educ., 1996-NMCA-069, 
122 N.M. 98, 920 P.2d 1052, 

Adequate review necessary for reversal. — Before 
the state board opts to reject the decision of its hearing of- 
ficer, particularly when the credibility of the witnesses is at 
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issue, at the very least it must review so much of the tran- 
script of the proceedings before the hearing officer as is nec- 
essary to support its decision. Board of Educ. v. New Mexico 
State Bd. of Educ., 1987-NMCA-084, 106 N.M. 129, 740 P.2d 
123 (decided under former Section 22-10-20 NMSA 1978). 

Arbitration not required. — Plaintiff was not re- 
quired to appeal his termination by a school district to an 
independent arbitrator before filing suit for wrongful ter- 
mination, where the district's own procedures successfully 
thwarted any possible effort by plaintiff to utilize avail- 
able administrative procedures. Franco v. Carlsbad Mun. 
Schs., 2001-NMCA-042, 130 N.M. 543, 28 P.3d 531. 

Board's reversal of hearing officer held errone- 
ous. — The state board improvidently found that the local 
board did not establish sufficient cause for its discharge of 
a teacher by a preponderance of the evidence, in light of 
the number of witnesses testifying before the local board 
as to the teacher's sexual advances and the nature of 
their testimony. Board of Educ. v. N.M. State Bd. of Educ., 
1987-NMCA-084, 106 N.M. 129, 740 P.2d 123 (decided un- 
der former Section 22-10-20 NMSA 1978). 

Appeals to state board under former Section 22- 
10-20 NMSA 1978. Board of Educ. v. State Bd. of Educ., 
1968-NMCA-040, 79 N.M. 332; 443 P.2d 502; Morgan v. 
State Bd. of Educ., 1969-NMCA-104, 80 N.M. 754, 461 
P.2d 2386, cert. denied, 81 N.M. 41, 462 P.2d 626 (1970); 
Wickersham v. N.M, State Bd. of Educ:, 1970-NMCA-012, 
81 N.M. 188, 464 P.2d 918; Shepard v. Board of Educ., 
1970-NMSC-067, 81 N.M. 585, 470 P.2d 306; Quintana v. 
State Bd. of Educ., 1970-NMCA-074, 81 N.M. 671, 472 P.2d 
385, cert. denied, 81 N.M. 668, 472 P.2d 382; Fort Sum- 
ner Mun. Sch. Bd. v. Parsons, 1971-NMCA-066, 82 N.M. 
610, 485 P.2d 366, cert. denied, 82 N.M. 601, 485 P.2d 357; 
McAlister v. N.M. State Bd. of Educ., 1971-NMCA-088, 82 
N.M. 731, 487 P.2d 159; Brown v, N.M. State Bd. of Educ., 
1971-NMSC-089, 83 N.M. 99, 488 P.2d 734; Morgan v. N.M. 
State Bd. of Educ., 1971-NMCA-102, 83 N.M. 106, 488 
P.2d 1210, cert. denied, 83 N.M. 105, 488 P.2d 1209; Board 
of Educ. v. N.M. State Bd. of Educ., 1975-NMCA-057, 88 
N.M. 10, 536 P.2d 274; Bertrand v. N.M. State Bd. of Educ., 
1975-NMCA-145, 88 N.M. 611, 544 P.2d 1176, cert. denied, 
89 N.M. 5, 546 P.2d 70 (1976); N.M. State Bd. of Educ. 
v, Stoudt, 1977-NMSC-099, 91 N.M. 183, 571 P.2d 1186; 


. Board of Educ. v. Jennings, 1982-NMCA-135, 98 N.M. 602, 


651 P.2d 1037 (specially concurring opinion); Redman v. 


‘Board of Regents, 1984-NMCA-117, 102 N.M. 234, 693 


P.2d 1266. 

Constitutionality. — The procedures in Section 22-10- 
14 [now Section 22-10A-24 NMSA 1978], these sections, 
22-10-17 (now 22-10A-27 NMSA 1978), and 22-10-17.1 
NMSA 1978 (now 22-10A-28 NMSA 1978) satisfy the re- 
quirements of the due process clause of the fourteenth 
amendment to the constitution of the United States. 1988 
Op. Att'y Gen. No. 88-05. 


Sections 22-10A-22 through 22-10A-25 NMSA 1978 do not apply to the following: 
A. a licensed school employee employed to fill the position of a licensed school employee enter- 


ing military service; 


B. a licensed school administrator who is employed as a licensed school administrator; 
C. an unlicensed school employee employed to perform primarily district-wide management 


functions; or 


D. a person who does not hold a valid license or has not submitted a complete application for 
licensure within the first three months from beginning employment duties pursuant to Subsection 


C of Section 22-10A-3 NMSA 1978. 
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History: 1953 Comp., § 77-8-13, enacted: by Laws The 1998 amendment; effective July 1, 1993, deleted 
1967, ch, 16, § 118; 1975, ch. 191, § 1; 1983, ch. 103, § 2; former Subsection C, which read "a person attaining sev- 
1991, ch. 187, § 6; 1993, ch. 226, § 28; 1994, ch. 110, § 4; enty years of age prior to the last day of the school year"; 
1978 Comp., § 22-10-16, recompiled as § 22-10A-26 by redesignated former Subsection D as Subsection C; and: 


Laws 2003, ch. 158, § 72.; 2019, ch. 238, § 7. made a minor stylistic change. : 
Cross references. — For the Rules of Civil Procedure, The 1991 amendment, attention June’ Ad, | 1991, 
see 1-001 NMRA. substituted "seventy —— for "sixty-five at in Sub- 
For service of subpoenas in the district:court, see 1-045 section C, 
Compiler’ ) notes. — Sections 22-10-12 through 22-10- ANNOTATIONS. 
14.1 NMSA 1978 were recompiled by Laws 2003, ch. 153, er exceptions constriied: Periasto Inde School 
§ 72 as 22-10A-22, 22-10A-23, 22-10A-24 and 22-10A-28 pvp arey® pe shat Nitcnied 86 NM. 683, 526 
NMSA 1978, respectively, effective April 4, 2003. P.2d 825; Atencio v. Board of Educ., 1982-NMSC-140, 99 
_Recompilations, — Laws 2003, ch. 153, § 72 recom- NM. 168, 655 P.2d 1012, superseded by statute Naranjo 
piled former 22-10-16 NMSA 1978 as 22-10A-26 NMSA v, Board of Educ. of Espatiola Pub. Schs., 1995-NMSC-015, 
1978, effective April 4, 2003, 119 N.M. 401, 891 P2d 542. 
' The 2019 amendment, effective June 14; 2019, clari- (Adintnisthatere have no tenure rights. — While 
fied certain terms and provisions throughout the section" certified school instructors have procedural due process 
deleted: "certified" and added "licensed" preceding each and certain other rights under the School Personnel 
occurrence of "school employee" throughout the section; Act, administrators have no tenure rights and therefore 
after "Sections", changed "22-10-12 through 22-10-14.1"to have no expectation of continued employment. Swinney 


"22-10A-22 through 22-10A-25"; in Subsection ©, deleted v. Deming Bad. of Educ., 1994-NMSC-039, 117 N.M. 492, 
"a non-certified" and added "am unlicensed" preceding 873 P-2d 238. j 


"school employee"; and added new Subsection D. No property interest in position of principal. — 
The 1994 amendment, effective May 18, 1994, sub- Where plaintif's one-year contract to serve as a principal 
stituted "Sections 22-10-12 through 22-10-14,1" for 'Sec- of a middle school was not renewed due to budgetary re- 
tions 22-10-12 through 22-10-15" near the beginning of straints and plaintiff was reassigned to a teaching posi- 
the section, deleted former Subsection A, which read "a tion, plaintiff did not have a property ae awake Hetty 
person not holding a standard certificate", redesignated subject to federal constitutional guarantees. Cole’ v. Rw- 
former Subsection B as Subsection A, added present Sub- idoso Mun. Schs., 947 F2d 903 (10th Cir, 1991). 
section B, and rewrote Subsection C, which read " a person 
not qualified to teach". 


22-10A-27. Discharge hearing; licensed school employees; procedures. | 


A. A superintendent may recommend to the governing authority the discharge of a licensed 
school employee during the term of a contract authorized pursuant to Section 22- 10A-21 NMSA 
1978 only for just cause according to the following procedure: 

(1).. the superintendent shall serve a written notice of intent to recommend discharge on 
the licensed school employee in accordance with the law for service of process in civil actions; and 

(2) the superintendent shall state in the notice of intent to recommend: discharge the 
cause for the recommendation and shall advise the licensed school employee of the licensed school 
employee's right to a discharge hearing before the governing authority as provided in this section. 
If the licensed school employee does not exercise thst right to hearing, the Superintendent shall 
discharge the licensed school employee. 

B. A licensed school employee who receives a notice of intent to recommend discharge pursu- 
ant to Subsection A of this section may exercise the licensed school employee's right to a hearing 
before the governing authority by giving the superintendent written notice of that election within 
ten working days of the licensed school employee's receipt of the notice of intent to recommend 
discharge. 

C. The governing authority shall hold a discharge hearing no less than twenty and no more 
than forty working days after the superintendent receives the written election from the licensed 
school employee and shall give the licensed school employee at least ten days written notice of the 
date, time and place of the discharge hearing. 

D. Each party, the superintendent and the licensed school employee, may each be accompanied 
by a person of the party's choice. 

EK. The parties shall complete and respond to discovery by deposition and production of docu- 
ments prior to the discharge hearing. 

F. The governing authority shall have the authority to issue subpoenas for the attendance of 
witnesses and to produce books, records, documents and other evidence at the request of either 
party and shall have the power to administer oaths. _ ; 
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G. The superintendent shall have the burden of proving by a preponderance of the evidence 
that, at the time of the notice of intent to recommend discharge, the superintendent had just cause 
to recommend discharge of the licensed school employee. 

H. Thesuperintendent shall present evidence first, with the licensed school employee present- 
ing evidence thereafter. The governing authority shall permit either party to call, examine and 
cross-examine witnesses and to introduce documentary evidence. 

I. An official record shall be made of the hearing. Hither party may have one copy of the record 


at the expense of the governing authority. 


J. The governing authority shall render its written decision within twenty days of the pinchlt 


sion of the discharge hearing: 


History: 1953 Comp., § 71-8-14, enacted by Laws 
1967, ch. 16, § 119; 1975, ch. 306, § 12; reenacted by 
Laws 1986, ch. 33, § 24; 1989, ch. 281, § 1; 1990, ch. 90, 
§ 4; 1991, chr 187, § 7; 1978 Comp., § 22- 10- 17, recom- 
piled as § 22-10A-27 by Laws 2008, ch. 153, § 72; 2019, 
ch, 238, § 8. 

Recompilations, — Laws 2003, ch. 153, § 72 recom- 
piled former 22-10-17 NMSA 1978, as 22- 10A-27 NMSA 
1978, effective April 4, 2003. 

The 2019 amendment, effective June 14, 2019, pro- 
vided that the superintendent shall discharge a licensed 
school employee who does not exercise the licensed school 
employee's right to a discharge hearing, and clarified cer- 
tain terms in the section; in the section heading, added "li- 
censed school employees"; in Subsection A, after "licensed 
school employee", added "during the term of a contract 
authorized pursuant to Section 22-10A-21 NMSA 1978", 
and in Paragraph A(2), after "provided in this section,", 
added "if the licensed school employee does not. exercise 
that right to hearing, the superintendent shall discharge 
the licensed school employee.", 

The 1991 amendment, effective June 14, 1991, re- 
wrote this section to the extent that a detailed comparison 
would be impracticable. 

. The 1990 amendment, effective May 16, 1990, in- 
partes. ‘or governing authority" following "local school 
board" and "or administrator" following "superintendent" 
throughout the section; substituted "ten working days" for 
"five calendar days" near the end of Subsection B; substi- 
tuted "in no less than five and no more than fifteen work- 
ing days" for "within ten calendar days" in the fourth sen- 
tence and "five working days" for "five calendar days" in 
the final sentence of Subsection C; and, near the middle 
of Subsection D substituted "five. working days" for "five 
calendar days." 

The 1989 amendment, effective June 16, 1989, 
inserted references to "eertified schoo! instructor" and 
"certified school administrator" throughout the section 
and added the last sentence.in Subsection C. 


ANNOTATIONS * 
I, GENERAL:CONSIDERATION. 
I 


DISCHARGE PROCEDURE. 
4 f ft -# 
I, GENERAL CONSIDERATION, 


Constitutionality. — Considered together, the pre- 
and post-termination procedures of the School Personnel 
Act, Sections 22-10A-27 to -28 NMSA 1978, comport with 
due process requirements. West v. San Jon Bd. of Educ., 
2003-NMCA-130, 134 N.M, 498,79 P.3d 842, cert. denied, 
2003-NMCERT-002, 134 N.M. 723, 82 P.3d 533. 

Arbitration decision acts as collateral estoppel. 
— Where plaintiff was a certified teacher; defendant gave 
plaintiff notice of intent to discharge; plaintiff did not re- 
quest a hearing before the school board; after defendant 
discharged plaintiff, plaintiff requested a hearing before 
the school board or before an arbitrator; defendant sub- 
sequently filed an action in district court for breach of 
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contract and violation of due process; the district court or- 
dered arbitration and stayed the proceedings pending the 
outcome of the arbitration; plaintiff was afforded an arbi- 
tration hearing before an independent arbitrator; the par- 
ties to the arbitration and the district court hearing were 
the same; the issue in the arbitration and the district 
court was the same; in the arbitration, plaintiff had notice 
of the allegations against plaintiff, was represented by 
counsel, and presented evidence and cross-examined wit- 
nesses; and the arbitrator upheld plaintiff's discharge and 
concluded that the procedural errors concerning plaintiffs 
request for a hearing before the school board were mooted 
by the district court's ruling requiring arbitration, plain- 
tiffs claim for-damages in district court was determined 
by the arbitrator and was barred by collateral estoppel. 
Larsen v. Farmington’Mun. Sch,, 2010-NMCA-094, 148 
N.M. 926, 242 P.3d 498, cert. denied, 2010-NMCERT-009, 
149 N.M. 49, 243 P.3d 753. 

The legislature can constitutionally prescribe the 
methods for adjudicating a dispute over termination 
of a certified school employee's right to continued em- 
ployment’ because that right is a public right created by 
statute. Board of Educ, of Carlsbad Mun. Schs. v, Harrell, 
1994-NMSC-096, 118 N.M. 470, 882 P.2d°611. 

"Discharge" includes temporary or permanent re- 
moval, — "Discharge," as used in this section, prohibiting 
the discharge of certified instructors without an opportu- 
nity for notice and hearing, includes removing the teacher 
either ‘temporarily or permanently from employment, 
Board of Educ, v. Singleton, .1985-NMCA-112; 103 N.M. 
722,712 P.2d 1384. . 

Reduction in force as just cause. — Statutory "just 
cause" allows for discharge of a teacher when exigent 
fiscal circumstances justify a reduction in force, but the 
teacher's competence, turpitude and performance do not. 
Aguilera v. Board of Educ., 2006-NMSC-015, 139 N.M. 
330, 132 P.3d 587. 

Standard for reduction in force discharge. — When 
a school board is forced to reduce its teaching staff by way 
of a reduction in force, it must prove that there is no other 
position for which the teacher, who is to be discharged, is 
qualified consistent with the academic necessities of the 
district. Aguilera v. Board of Educ., 2006-NMSC-015, 139 
N.M. 830, 182 P.3d 587. 

Justification for discharge for reduction in force. 
— Unlike termination, which applies to the coming year, 
discharge results in a teacher losing his or her job in the 
middle of the school year when there may be no opportu- 
nity to find other employment. Given the extreme hard- 
ship to the teacher, the justifications must be substantial 
to allow a school board to lay off a qualified teacher in the 
middle of a school year pursuant to a reduction in force. 
The school board has to show not just projected financial 
burdens in the future, but that it cannot survive finan- 
cially in the present year, which is already underway. Agu- 
ilera v. Board of Educ., 2006-NMSC-015, 1389 N.M. 330, 
132 P.3d 587. 
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II, DISCHARGE PROCEDURE. 


Adequate notice. — Where plaintiff, who was a certi- 
fied teacher, was discharged; the notice of intent to rec- 
ommend discharge alleged that plaintiff proposed. to a 
student that the student pose for lewd photographs; the 
student at the arbitration hearing testified that plaintiff 
wanted the student to go with plaintiff somewhere in the 
woods after school to take pictures; the arbitrator found 
that defendant did not prove allegations that the pro- 
posed photographs were lewd; the arbitrator found only 
that plaintiff suggested to a student that the student pose 
for pictures outside the classroom and outside the pres- 
ence of anyone else and that the photography was not 
part of a school project; and the arbitrator concluded that 
this suggestion alone constituted just cause for termina- 
tion of plaintiff, plaintiff was not denied due process: be- 
cause the notice was sufficient to apprise plaintiff of the 
charges against plaintiff and the arbitrator's decision was 
not based on new charges but on information presented 
at the arbitration hearing which did not differ from the 
allegations contained in the notice. Larsen v. Bd. of Educ, 
of the Farmington Mun. Sch., 2010-NMCA-093, 148 N.M, 
926, 242 P.3d 487, cert. denied, 2010-NMCERT-009, 149 
N.M,. 49, 243 P.3d 753. 

The school board is required to conduct discharge 
hearings. — Where the Albuquerque public school dis- 
trict (APS) sought to discharge a teacher by providing the 
teacher a: discharge hearing before the superintendent 
and where the school board asserted that changes made to 
the Public School Code in 2003 divested school boards of 
all authority to act on any personnel matters and vested 
exclusive authority to act on all personnel matters in the 
local school superintendent, the district court did not err 
in issuing a permanent writ of mandamus to APS and 
its superintendent, directing that a proposed discharge 
hearing be conducted by the APS school board, because 
APS had a clear, legal duty under this section to provide 
the teacher with a discharge hearing before the school 
board, Alarcon »v. Albuquerque Pub, Schs. Bd. of Educ., 
2018-NMCA-021, cert. denied. 

Reduction in force. — A school: board cannot dis- 
charge a certified school teacher before her current em- 
ployment contract expires solely because of a reduction 
in force. Aguilera v. Board of Educ,, 2005-NMCA-069, 137 
N.M, 642, 114 P.8d 322, cert. granted, 2005-NMCERT-006, 
137 N.M. 767,115 P.3d 230. 

Preponderance of evidence, — It is incumbent upon 
a-School board to demonstrate by a preponderance of the 
evidence that teacher's. "discharge" was based upon her 
performance, competence, or turpitude. Aguilera v. Board 
of Educ., 2005-NMCA-069, 187 N.M. 642, 114 P.3d 322, 
cert. granted, 2005-NMCERT-006, 187 N.M. 767, 115 P.38d 
230. 

Construction of this section and Section 22-10-21 
NMSA 1978 (now Section 22-10A-30 NMSA 1978). Mor- 
gan v. New Mexico State Bd. of Educ,, 1971-NMCA-102, 88 
N.M, 106, 488 P.2d 1210, cert. denied, 83 N.M. 105, 488 
P.2d 1209 (decided prior to 1986 reenactment). 

Section inapplicable to suspensions with pay for 
duration of contract, — School board's action in sus- 
pending school superintendent with pay for the dura- 
tion of his contract period did not amount to a discharge 
and was not protected by the statutory requirements for 
a hearing. Black v. Board of Educ., 1974-NMSC-095, 87 
N.M. 45, 529 P.2d 271 (decided prior to 1986 reenactment), 

Neutral tribunal not required at pre-termination 
hearing, because the statutory framework of the School 
Personnel Act, Sections 22-10A-27 to -28 NMSA 1978, 
provides for the opportunity to appeal the board's deci- 
sion to an independent arbitrator in a post-termination 
hearing, followed by meaningful district court (now 
court of appeals) review. West v. San Jon Bd. of Educ., 
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20038-NMCA-130, 134 N.M. 498, 79 P.3d 842, cert. denied, 
2003-NMCERT-002, 134 N.M..723, 82 P.3d 533. , 

Exhaustion of administrative remedies required. 
~ By not-completing her appeal of the board's decision to 
an independent arbitrator, a discharged teacher failed to 
exhaust her administrative remedies under the proce- 
dures set forth by the School Personnel Act, Sections 22- 
10A-27 to -28 NMSA 1978. West v. San Jon Bd. of Educ., 
2003-NMCA-130, 1384 N.M. 498, 79 P.3d 842, cert. denied, 
2003-NMCERT-002, 134 N,.M. 723, 82 P.3d 533. 

Whether discharged teacher was entitled to pre- 
discharge work conferences was a factual question 
where allegations against her were based on insubordina- - 
tion and willful misconduct. West v. San Jon Bd. of Educ., 
2003-NMCA-130, 134 N.M. 498, 79 P.3d 842, cert. denied, 
2003-NMCERT-002, 134 N.M. 723, 82 P.3d 533. 

Determination as to good cause for discharge. — 
In the absence of a statutory definition of the term, it is 
the function of the state board of education in the exercise 
of its sound discretion to determine the question of "good 
cause," and its determination is conclusive unless the 
evidence discloses that it acted unlawfully, arbitrarily or 
capriciously. Lopez v. State Bd. of Educ., 1962-NMSC-070, 
70 N.M. 166, 372 P.2d 121 (decided prior to enactment of 
Section 22-10A-2 NMSA 1978). 

School boards may discharge superintendent 
without interim appointment. — The school board 
may discharge those employees of the school district that 
it directly employs, specifically superintendents, and is 
not required to hire an interim employee to fulfill this 
task or wait for the superintendent to recommend his own 
discharge. Stanley v. Raton Bd. of Educ., 1994-NMSC-059, 
117 N.M. 717, 876 P.2d 232. ; 

Assault while intoxicated. — State board of educa- 
tion did not act unlawfully, arbitrarily or capriciously in 
finding good cause for the termination of a teacher's con- 
tract where teacher assaulted a woman in a bar while in- 
toxicated. Lopez v. State Bd. of Educ,, 1962-NMSC-070, 70 
N.M. 166, 372 P.2d 121. 

Insubordination. — A principal's permitting a read- 
ing program which departed from the self-contained class- 
room basis established in the school system constituted 
insubordination. McAlister v. N.M. State Bd. of Educ., 
1971-NMCA-088, 82 N.M. 731, 487 P.2d 159. 

Harmless error applies to untimely request for 
discharge hearing. — The explicit application of the 
harmless error provision in 22-10A-28(L) NMSA 1978 to 
this section's provision for requesting a discharge hearing 
unambiguously expresses the legislature's intent that fail- 
ure to comply with the five-day time limit, 22-10A-27(B) 
NMSA 1978, is deemed harmless error, absent a showing 
of prejudice. National Educ. Ass'n of N.M. v. Santa Fe Pub. 
Sch., 2016-NMCA-009. 

Where petitioner, who received notice of the Santa Fe 
public schools' intent to. discharge him from his teach- 
ing and coaching positions, filed a request for hearing 
two days after the five-day time limit had passed, peti- 
tioner's departure from the five-day time requirement, 
22-10A-27(B) NMSA 1978, was harmless error where re- 
spondent failed to demonstrate prejudice. National Educ, 
Ass'n of N.M. v. Santa Fe Pub. Sch., 2016-NMCA-009. 

Timing of hearing mandatory. — The time speci- 
fied for conducting a dismissal hearing pursuant to this 
section is mandatory, unless waived by the parties or un- 
less a continuance is sought and obtained for good cause. 
Board of Educ. v. Singleton, 1985-NMCA-112, 103 N.M. 
722, 712 P.2d 1384. 

Appeal limited to issues urged at hearing. — A 
school board's delay in according a dismissed teacher a 
timely hearing under this section and the provisions of 
her contract could not be urged as a basis for dismissal 
of the board's appeal, where this ground was not initially 
argued in the administrative hearing below. Board of 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


22-10A-28 SCHOOL PERSONNEL ACT 22-10A-28 


Educ, v. Singleton, 1985-NMCA-112, 108 N.M. 722, 712 Elements and measure of damages in action by school- 
P,2d 1384. teacher for wrongful discharge, 22 A.L.R.3d 1047, 
Constitutionality. — The procedures in Section 22- Use of illegal drugs as grounds for dismissal of teacher, 
10-14 (now Section 22-10A-24), Section 22-10-14:1 (now or denial or cancellation of teacher's eaplearveaan 47 
Section 22-10A-25), this» section; and:Section:22-10-17.1. »««, A.L.R.3d.764. 
NMSA 1978 (now Section 22-10A-28 NMSA 1978) sat- Appearance: dismissal of, or cyanate a action er ot 
isfy the requirements of the due process clause of the public schoolteachers for violation of regulation as to dress 
fourteenth amendment to the constitution of the Hates or personal appearance of teachers, 58 A.L.R.3d 1227. 
States, 1988 Op. Att'y Gen. No. 88-05. o.)» Sexual conduct as ground for dismissal of teacher or de- 
Law reviews. — For annual survey of New Mexico em- nial or revocation of teaching certificate, 78 A.L.R.3d 19. 
ployment law, see 16 N.MLL. Rev. 39 (1986). ‘Insubordination: what constitutes "insubordination" as 
For 1984-88 survey of New Mexico administrative law, ground for dismissal of public schoolteacher, 78 A.L.R:3d 83. 
19. N.M.L. Rev. 575 (1990). . -Tardiness: dismissal of public schoolteacher because of 
Am. Jur. 2d, A.L.R. and C.J.S, references. ~ 68 Am. _. unauthorized absence or tardiness, 78 A.L.R.3d 117. 
Jur, 2d Schools § 204 et seq. ' Sufficiency of notice of intention to discharge or not to 
Validity of governmental requirement of oath of alle- © rehire teacher, under statutes requiring such notice, 52 
giance or loyalty, 18 A.L.R.2d 268, . A.L.R.4th 301, 
Dismissal or rejection of public schoolteacher because of, Liability . of. school authorities for hiring or retain- 
disloyalty, 27 A.L.R.2d 487. ing incompetent or otherwise unsuitable teacher, 60 
Assertion of immunity as grounds for discharge of A.L.R.4th 260, © 
teacher, 44 A.L.R.2d 799. Maternity leave: mandatory ‘maternity shied rules or 
Right to dismiss public schoolteacher on the grounds policies for public schoolteachers as constituting violation 
that services are no longer needed, 100 A.L.R.2d 1141. — of equal protection clause of fourteenth amendment to 
Incompetency: what ‘constitutes "incompetency" or "in- - federal constitution, 17 A.L.R. Fed. 768. 


efficiency" as a ground for dismissal or demotion of a pub- 78 C.J.8, Schools and School Districts’§ 270 et seq. 
lic schoolteacher, 4 A.L,.R.3d.1090. , 


22- -10A-28. | Diacharce appeals; licensed school din Stoves tide pendent 
_ arbitrator; qualifications; procedure; binding decision. 


A. A licensed school employee aggrieved by a ‘decision of the governing authority to discharge 
the licensed school employee after a discharge hearing held pursuant to Section 22-10A-27 NMSA 
1978 may appeal the decision to an independent arbitrator. A written notice of appeal shall be 
submitted to the governing authority within ten working days from the receipt of the copy of the 
written decision of the governing authority. 

B. The governing authority may delegate responsibility for the arbitration to the superinten- 
dent. The superintendent as delegate of the governing authority and the licensed school employee 
shall meet within ten calendar days from the receipt of the notice of appeal and select an indepen- 
dent arbitrator to conduct the appeal, or, in the event the parties fail to agree on an independent 
arbitrator, they shall request the presiding judge in the judicial district in which the public school 
is located to select the independent arbitrator. The presiding judge shall select the independent 
arbitrator within five working days from the date of the parties’ request. 

C. A qualified independent arbitrator shall be appointed who is versed in employment prac- 
tices and school procedures. No person shall be appointed to serve as the independent arbitrator 
who has any direct or indirect financial interest in the outcome of the proceeding, has any rela- 
tionship to any party in the proceeding, is employed by the superintendent or is a member of or 
employed. by any professional organization of which the licensed school employee is a member. 

D. Appeals from the decision of the governing authority shall be decided after a de novo hear- 
ing before the independent arbitrator. The superintendent, as delegate of the governing authority, 
shall have the burden of proving by a preponderance of the evidence that, at the time of the notice 
of intent to recommend discharge, the superintendent had just cause to discharge the licensed 
school employee. The superintendent shall present evidence first, with the licensed school em- 
ployee presenting evidence thereafter. 

E. The hearing shall be held within thirty working days from the selection of the tindbeprents 
dent arbitrator. The independent arbitrator shall give written notice of the date, time and place 
of the hearing, and such notice shall be sent to the licensed school employee and the governing 
authority. 

F. Each party has the eight to be represented by counsel at the hearing before the independent 
arbitrator. 
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G. Discovery shall be limited to depositions and requests for production of documents.on a time 
schedule to be established by the independent arbitrator. 

H. The independent arbitrator may issue subpoenas for the attendance of witnesses and for the 
production of books, records, documents and other evidence and shall have the power to adminis- 
ter oaths. Subpoenas so issued shall be served and enforced in the manner provided by law for the 
service and enforcement of subpoenas in a civil action or in the manner provided by the American 
arbitration association's voluntary labor arbitration rules if that entity is used by the parties. 

I. The rules of civil procedure shall not apply to the hearing, but it shall be conducted so that 
both contentions and responses are amply and fairly presented. To this end, the independent 
arbitrator shall permit either party to call and examine witnesses, cross-examine witnesses and 
introduce exhibits. The technical rules of evidence shall not apply, but, in ruling on the admis- 
sibility of evidence, the independent arbitrator may require reasonable substantiation of state- 
ments or records tendered, the accuracy or truth of which is in reasonable doubt. 

J. An official record shall be made of the hearing. Either party may order a transcript of the 
record at the party's own expense. 

K. The independent arbitrator shall render a written Nesigiend affirming or reversing the action 
of the governing authority. The decision shall contain findings of fact and conclusions of law. The 
parties shall receive the written decision of the independent arbitrator within thirty working days 
from the conclusion of the hearing. 

L. Unless a party can demonstrate prejudice arising from a aspartate from the procedures es- 
tablished in this section and in Section 22- 10A-27 NMSA 1978, such departure shall be presumed 
to be harmless error. 

M. The decision of the independent arbitrator shall be Gnal and Ratkne on both parties and 
shall be nonappealable except where the decision was procured by corruption, fraud, deception or 
collusion, in which case it may be appealed to the court of appeals by filing a notice of appeal as 
provided by the New Mexico rules of appellate procedure. 

N. Each party shall bear its own costs and expenses. The independent arbitrator's fees and 
other expenses incurred in the conduct of the arbitration shall be assigned at the discretion of the 
independent arbitrator. 


History: 1978 Comp., § 22-10-17,1, enacted by Laws "teachers' or administrators’ organization"; in Subsection 


1986, ch. 33, § 25; 1990, ch. 90, § 5; 1991, ch. 187, § 8; D, inserted "de novo" in the first sentence and substituted 
recompiled as § 22-10A-28 by Laws 2008, ch. 153, the second and third sentences for the former second sen- 
§ 72; 2019, ch. 238, § 9. tence which read "The issue to be decided by the indepen- 
Recompilations. — Laws 2003, ch. 153, §-72 recom- dent arbitrator is whether the board's decision to discharge 
piled former 22-10-17.1 NMSA 1978, as 22-10A-28 NMSA the certified school instructor or certified school adminis- 
1978, effective April 4, 2003. trator was based on good and just cause"; and made minor 
Cross references. — For New Mexico Rules of Appel- stylistic changes throughout the section. 
late Procedure, see 12-101. NMRA. The 1990 amendment, effective May 16, 1990, inserted 
For issuance of subpoenas in civil actions, see 1-045 “or governing authority" following "local school board" 
NMRA. throughout the section; in Subsection A, in the first sen- 
The 2019 amendment, effective June 14, 2019, provided tence, inserted "local school" preceding "board" the second 
that the governing authority may delegate responsibility for time the reference appears and substituted "may appeal 
the arbitration to the superintendent, and clarified certain the decision" for "may request an appeal", in the second 
terms and provisions in the section; added "Discharge" pre- sentence, inserted "or administrator" and substituted "five 
ceding "appeals", and after "appeals", added "licensed school working days" for "five calendar days" and, in the third sen- 
employees"; in Subsection B, after "governing authority", tence, substituted '"The appeal shall be" for "The request 
added "may delegate responsibility for the arbitration to for an appeal to an independent arbitrator shall be"; sub- 
the superintendent. The superintendent as delegate of the stituted "five working days" for "five calendar days" in the 
governing authority"; and in Subsection L,. after "Section", final sentence of Subsection B; in Subsection E, substituted 
changed "22-10-17" to "22-10A-27". "thirty working days" for "thirty calendar days" in the first 
The 1991 amendment, effective June 14, 1991, sub- sentence and inserted "or certified school administrator" in 
stituted "employee" for "instructor or certified school ad- the second sentence; substituted "labor arbitration rules" 
ministrator" throughout the section; substituted "notice of for "rules for arbitration" near the end of Subsection H; 
appeal" for "request for an appeal" in the second sentence substituted "thirty working days" for "thirty calendar days" 
in Subsection A and in the first sentence in Subsection B; in the third sentence of Subsection K; in Subsection N, sub- 
in Subsection A, substituted "a discharge hearing held" for stituted "Each party" for "Either party" at the beginning of 
"his statement to the local school board presented" in the the first sentence and rewrote the second sentence which 
first sentence and deleted the former third sentence which read "The arbitrator's fees and other expenses incurred in 
read "The appeal shall be accompanied by a statement of the conduct of the arbitration shall be borne by the school 
particulars specifying the grounds on which it is contended districts; provided that if the certified school instructor or 
that the decision was not based on good and just cause"; administrator does not prevail in the proceeding, he shall 
in Subsection C substituted "professional organization" for be responsible for reimbursing the school district for the 
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costs incurred in the conduct of the arbitration proceeding 
and the arbitrator's fees"; and deleted former Subsection O 
relating to compliance with the American arbitration as- 
sociation's rules, 


ANNOTATIONS 


Considered together, the pre- and post- 
termination procedures of the School Personnel 
Act, 22-10A-27 and 22-10A-28 NMSA 1978, comport with 
due process requirements. West v. San Jon Bd. of Educ., 
2003-NMCA-130, 134 N.M. 498, 79 P.3d 842, cert. denied, 
2003-NMCERT-002, 134 N.M. 723, 82 P.3d 533. 

Neutral tribunal not required at pre-termination 
hearing, because the statutory framework of the School 
Personnel Act, 22-10A-27 and 22-10A-28 NMSA 1978, 
provides for the opportunity to appeal the board's deci- 
sion to an independent arbitrator in a post-termination 
hearing, followed by meaningful district court (now 
court of appeals) review. West v. San Jon Bd. of Educ., 
2003-NMCA-130, 134 N.M. 498, 79 P.38d 842, cert. denied, 
2003-NMCERT-002, 134 N.M. 728, 82 P.3d 533. 

Exhaustion of administrative remedies re- 
quired. — By not completing her appeal of the board's 
decision to an independent arbitrator, a discharged 


teacher failed to exhaust her administrative remedies : 


under the procedures set forth in this section. West v. 
San Jon Bd. of Educ., 2008-NMCA-130, 184 N.M. 498, 
79 P.3d 842, cert. denied, 2003-NMCERT-002, 134 N.M. 
723, 82 P.3d 533. 

Compulsory arbitration is constitutional and the 
procedures used in judicial tribunals need not be used 
in compulsory arbitration, so long as the arbitration 
procedures are sufficient to guarantee a fair proceeding. 
Therefore, the provisions of this section mandating com- 
pulsory arbitration of the grievances of discharged school 
employees do not violate an employee's right of access to 
the courts, or right to jury trial; nor do these provisions 
unconstitutionally delegate power to a nonjudicial tri- 
bunal. Board of Educ. of Carlsbad Mun. Schs. v. Harrell, 
1994-NMSC-096, 118 N.M. 470, 882 P.2d 511 (1994), 
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Unconstitutional limit on judicial review. — Be- 
cause due process and the separation of powers principle 
requires that parties to statutorily mandated arbitration 
be offered meaningful review of the arbitrator's decision, 
the provision of Subsection M limiting judicial review 
of the arbitrator's decision to cases "where the decision 
was procured by corruption, fraud, deception or collusion" 
must be stricken as a violation of due process and as an 
unconstitutional delegation of judicial power. Board of 
Educ. of Carlsbad Mun. Schs. v. Harrell, 1994-NMSC-096, 
118 N.M. 470, 882 P.2d 511. 

Standard of review. — Subsection D requires the re- 
viewing entity to determine whether the alleged miscon- 
duct actually occurred and constitutes just cause for dis- 
charge. Santa Fe Pub. Schs. v. Romero, 2001-NMCA-108, 
131 N.M. 383, 37 P.3d 100. 

Harmless error applies to untimely request for 
discharge hearing. — The explicit application of the 
harmless error provision in 22-10A-28(L) NMSA 1978 
to 22-10A-27 NMSA 1978, the provision for requesting a 
discharge hearing, unambiguously expresses the legisla- 
ture's intent that failure to comply with the five-day time 
limit, 22-10A-27(B), is deemed harmless error, absent 
a showing of prejudice. National Educ. Ass'n of N.M. v. 
Santa Fe Pub. Sch., 2016-NMCA-009, 

Where petitioner, who received notice of the Santa Fe 
public schools' intent to discharge him from his teach- 
ing and coaching positions, filed a request for hearing 
two days after the five-day time limit had passed, peti- 
tioner's departure from the five-day time requirement, 
22-10A-27(B) NMSA 1978, was harmless error where re- 
spondent failed to demonstrate prejudice. National Educ. 
Ass'n of N.M. v. Santa Fe Pub. Sch,, 2016-NMCA-009. 

Constitutionality. — The procedures in Section 22-10- 
14 (now Section 22-10A-24 NMSA 1978), Section 22-10- 
14.1 (now Section 22-10A-25 NMSA 1978), Section 22-10- 
17 (now Section 22-10A-27 NMSA 1978), and this section 
satisfy the requirements of the due process clause of the 
fourteenth amendment to the constitution of the United 
States. 1988 Op. Att'y Gen. No. 88-05. 


22-10A-29. ite a hehe payments to discharged personnel. 


A. Payment of compensation to a licensed school employee employed by a public school and 
payment of compensation to a superintendent employed by a governing authority shall terminate 
as of the date, after a hearing, that a written copy of the decision of the governing authority to dis- 
charge the licensed school employee or superintendents served on the licensed school employee or 
superintendent. If the compensation of the licensed school employee or superintendent discharged 
during the term of a written employment contract is to be paid monthly during a twelve-month 
period for services to be performed during a period less than’ twelve months, the licensed school 
employee or superintendent shall be entitled to a pro rata share of the compensation payments 
due for the period during the twelve months in which no services were to be performed, 

B. In the event the action of the governing authority in discharging a licensed school em- 
ployee or superintendent is reversed on appeal, payment of compensation to the licensed school 
employee or superintendent shall be reinstated in full but subject to any additional compensation 
allowed other licensed school employees or superintendents of like qualifications and experience 
employed by the public school and including reimbursement for compensation during the entire 
period the compensation was terminated less an offset for any compensation received by the 
licensed school employee or supersnbetid ett from the public school during the period the compen- 
sation was terminated. 


History: 1953..Comp., § 77-8-15, enacted by Laws 
1967, ch. 16, § 120; 1975, ch. 306, § 13; 1978 Comp., 
§ 22-10-18, recompiled as § 22-10A-29 by Laws 2003, 
ch. 158, § 72; 2019, ch. 238, § 10. 


Recompilations. — Laws 2003, ch. 153, § 72 recom- 
piled former 22-10-18 NMSA 1978 as 22- 10A- 29 NMSA 
1978, effective April 4, 2003. 
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The 2019 amendment, effective June 14, 2019, clari- employment because that right is a public right created 
fied certain terms in the section; replaced each occurrence by statute: Board of Educ. of Carlsbad Mun. Schs. v. Har- 
of "school instructor" with "licensed.school employee", and rell, 1994-NMSC-096, 118 N.M. 470, 882 P.2d 511. 
replaced each occurrence of "local school board" with "gov- Offset provision in Subsection B is not exclusive; 
erning authority". ; rather, a school district or state agency may offset an 

award by any compensation that a terminated employee 
ANNOTATIONS received from any source during his period of termination. 


Board. of Educ. v. Jennings, 1985-NMSC-054, 102 N.M. 


The legislature can constitutionally prescribe 762, 701 P.2d 361, 


the methods for adjudicating a dispute over termi- 
nation of a certified school employee's right to continued 


ak 


22-10A-30. Supervision and correction procedures. 


The state board [department] shall prescribe by regulations procedures to be followed by a local 
school board or the governing authority of a state agency in supervising and correcting unsatisfac- 
tory work performance of certified school personnel before notice of intent to discharge is served 
upon them and by the governing authority of a state agency in supervising and correcting unsat- 
isfactory work performance of certified school instructors before notice of intent to discharge is 
served upon them. These regulations shall provide that written records shall be kept on all action 
taken by a local school: board or the governing authority of a state agency to PRDEAYE any person's 
unsatisfactory work performance and all improvements made in the person's work performance. 
These written records shall be introduced as evidence at any hearing for the person conducted by 
the local school board or the governing authority of the state agency. 


History: 1953 Comp., § 77-8-18, enacted by Laws N.M. 106, 488 P.2d 1210, cert. denied, 83 N.M. 105, 488 


1967, ch. 16, § 123; 1975, ch. 306, § 16; 1986, ch. 33, P.2d 1209 (decided prior to 1986 changes to this section 


§ 26; 1978 Comp., § 22-10-21, recompiled as § 22-10A- and Section 22-10-17 NMSA 1978). 
30 by Laws 2008, ch. 153, § 72. Purpose of work conferences is to allow certified 
Recompilations. — Laws 2003, ch. 158, § 72 recom- schoo! personnel to work harmoniously with a supervisor 
piled former 22-10-21 NMSA 1978 as 22-10A-30 NMSA to perform appointed tasks adequately. Board of Educ. v. 
1978, effective April-4, 2003, Jennings, 1982-NMCA-135, 98 N.M. 602, 651 P.2d 1037 
Bracketed material. — The bracketed material was (specially concurring opinion), 
inserted by the compiler and is not part of the law. Meaning of “unsatisfactory work performance". 
Laws 2004, ch, 25, § 27, provided that all references Punishment inflicted by a teacher imposed upon children 
to the superintendent of public instruction shall be under the teacher's supervision and control and while the 
deemed references to the secretary of public education teacher was acting as a classroom teacher inflicted in viola- 
and all references to the former state board of education tion of school policy as set forth in the local board handbook 
or state department of education shall be deemed refer- comes within unsatisfactory work performance. Morgan’v, 
ences to the public education department. See 9-24-15 N.M. State Bd. of Educ., 1971-NMCA-102, 83 N.M. 106, 488 
NMSA 1978. P.2d 1210, cert. denied, 83 N.M. 105, 488 P,2d.1209, 
Sexual harassment constitutes "unsatisfactory work 
ANNOTATIONS performance," therefore requiring work conferences. 


Section is consistent with Section 22-10-17 NMSA Board of Educ. v. Jennings, 1982-NMCA-135, 98 N.M. 602, 


1978, — Under this section the notice of discharge pro- 651 P.2d 1037, 

vided for in Section 22-10-17 NMSA 1978 [now Section 22- Am. Jur. 2d, A.L.R. and C.J.S. references. — 
10A-27 NMSA 1978] is not to be served until the proce- Validity and construction of statutes, ordinances, or regu- 
dures of the state board regulations have been followed. ° lations requiring competency tests of schoolteachers, 64 


Morgan v. N.M. State Bd. of Educ., 1971-NMCA-102, 83 A.L.R.4th 642. 


22-10A-31. Denial, suspension and revocation of licenses. 


In accordance with the procedures provided in the Uniform Licensing Act [61-1-1 to 61-1-31 
NMSA 1978], the department may deny, suspend or revoke a department-issued license for incom- 
petency, moral turpitude, ethical misconduct or any other good and just cause. 


’ History: 1953 Comp., § 77-8-19, enacted by Laws ' The 2021 amendment, effective June 18, 2021, added 
1967; ch. 16, § 124; 1973, ch. 124, § 3; 1997, ch. 238, » ethical misconduct: to the list of reasons for-which the 
§ 4; 1998, ch. 55, § 31; 1999, ch. 265, § 33; 1978 Comp., department may deny, suspend or revoke a department- 
§ 22-10-22, recompiled and amended as § 22-10A-31 issued license; and after "Uniform Licensing Act, the", 
by Laws 2008, ch. 158, § 52; 2021, ch. 94, § 8. deleted "state board" and added "department", and after 

Recompilations. — Laws 2003, ch. 153, § 52:recom- "moral turpitude", added "ethical misconduct". 
piled and amended former 22-10-22 NMSA 1978 as 22- The 2008 amendment, effective April 4, 2003, rewrote 
10A-31 NMSA 1978, effective April 4, 2003. this section to the extent that a sea apne is im- 
practicable. 
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The 1999 amendment, effective July 1, 1999, substituted 
"Section 39-3-1.1" for "Section 12-8A-1" in ‘Subsection D. 


~The 1998 amendment, effective September 1, 1998, 


rewrote Subsection D and made minor stylistic changes. 
. The 1997 amendment, effective June 20, 1997, de- 
leted "for" following "immorality or" in Subsection A, in 


Paragraph B(1), substituted "describe the rights of the” 


person holding the certificate and include instructions for 
requesting a hearing" for "also designate a place, time and 
date, not less than thirty days from the date of the service 
of the notice of the suspension or revocation, for a hear- 
ing" in the second sentence, and added the last two sen- 
tences in that paragraph, added Subsection C and redes- 
ignated the following subsection accordingly, and made 
minor stylistic changes. 


ANNOTATIONS 
Authority of secretary of public education to re- 


voke teachers’ licenses. — Article XII, Section 6 of the _ 
New Mexico Constitution, the Uniform Licensing Act, ~ 


Sections 61-1-1 et seq. NMSA ‘1978, the Public Educa- 
tion Department Act, Chapter 9, Article 24 NMSA 1978, 
the Public School Code, Chapter 22 NMSA 1978, and the 
School Personnel Act, Chapter 22, Article 10A NMSA 
1978, do not preclude the secretary of public education 
from having exclusive authority to make the final deci- 
sion to revoke a teacher's license. Skowronski v. N.M. Pub. 
Educ, Dep't, 2013-NMCA-034, 298 P.3d 469, cert. granted, 
2013-NMCERT-003. 

Secretary's authority to disregard hearing offi- 
cer's credibility determination. — Where plaintiff was 
charged with engaging in inappropriate and improper 
sexual behavior with a fourteen-year-old victim at a char- 
ter school; a hearing officer found that the charges against 
plaintiff had not been proven by a preponderance of the 
evidence and recommended that the disciplinary action 
against plaintiff be dismissed; the secretary of public edu- 
cation reviewed the record before the hearing officer, ad- 
opted some of the hearing officer's recommendations and 
rejected others, and concluded that a preponderance of 
the evidence warranted revocation and revoked plaintiff's 
license to teach; the essential difference between the hear- 
ing officer's view of the case and that of the secretary was 
how they viewed the credibility of plaintiff and the victim 
and the believability of their testimony; the regulations of 
the public education department provided that the hear- 
ing officer had the duty to make proposed findings and 
conclusions; the secretary was not an appellate reviewer 
of the hearing officer's findings and conclusions, the sec- 
retary had the authority, after reviewing the record, to 
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. modify the hearing officer's findings and conclusions; and 


the secretary was ultimately responsible for issuing,a fi- 
nal decision; and after reviewing the record, the secretary 
made independent findings of fact that were supported by 


. references to the hearing transcript, the secretary did not 


exceed the secretary's authority by making the secretary's 
own credibility or fact-based determinations. Skowronski 
v. N.M. Pub. Educ. Dep't,'2013-NMCA-034, 298 P.3d 469, 
cert. granted, 2013-NMCERT-008. 

Revocation of teacher's license did not violate 
due process. — Where plaintiff was charged with engag- 
ing in inappropriate and improper sexual behavior with a 
fourteen-year-old victim at a charter school; a hearing of- 
ficer found that the charges against plaintiff had not been 
proven by a preponderance of the evidence, based in part on 
the credibility of the witnesses, and recommended that the 
disciplinary action against plaintiff be dismissed; the secre- 
tary of public education reviewed the record and concluded 
that a preponderance of the evidence warranted revocation; 
the secretary's conclusions were supported by the record 
and were based on the secretary's analysis of the facts pre- 
sented by the witnesses, the contradictions in the facts, and 
the victim's written statement, plaintiff was not denied due 
process by the fact that the secretary failed to observe the 
witnesses' demeanor or by the secretary's failure to defer to 
the hearing officer's proposed findings of fact. Skowronski v, 
N.M. Pub. Educ. Dep't, 2013-NMCA-034, 298 P.3d 469, cert. 
granted, 2013-NMCERT-003. 

Revocation of teacher's license was supported by 
substantial evidence. — Where plaintiff was charged 
with engaging in inappropriate and improper sexual be- 
havior with a fourteen-year-old victim; the victim was 
considering attending the charter school; the owners and 
operators of the school, who were the godparents of the 
victim, hosted an event in their home; the victim and 
plaintiff stayed overnight and slept in the living room 
where the alleged contact occurred when the victim and 
plaintiff were alone, the decision of the secretary of public 
education to revoke plaintiff's teacher's license was sup- 
ported by substantial evidence. Skowronskhi v. N.M. Pub. 
Educ. Dep't, 2013-NMCA-034, 298 P.3d 469, cert. granted, 
2013-NMCERT-003. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Re- 
vocation of teacher's certificate for moral unfitness, 97 
A.L.R.2d 827. 

Drugs and narcotics: use of illegal drugs as ground for 
dismissal of teacher, or denial or cancellation of teacher’ s 
certificate, 47 A.L.R.3d 754. 

Sexual conduct as ground for dismissal of teacher or de- 
nial or revocation of teaching certificate, 78 A.L.R.3d 19. 


22-10A-32. School district personnel, school employees, school 


volunteers, contractors and contractors' employees; 
required training program. 


A. All school district personnel, school employees, school volunteers, contractors and contrac- 
tors' employees shall be required to complete training in the detection and reporting of child abuse 
and neglect, ethical misconduct, professional responsibilities, sexual abuse and assault and sub- 
stance abuse, Except as otherwise provided in this subsection, this requirement shall be completed 
within the school district employee's, school employee's, school volunteer's, contractor's or contrac- 
tor's employee's first year of employment. 

B. The department shall develop or adopt training programs, including training materials and 
necessary training staff, to meet the requirements of Subsection A of this section to make the train- 
ing available in every public school. The department shall promulgate rules for the administration 
of the training programs. The department shall coordinate the development of the programs with 
appropriate staff in school districts and at public schools, the human services department, the 
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department of health, the early childhood education and care department and the children, youth 
and families department. The department shall consult with the federal centers for disease con- 
trol and prevention when developing or adopting the evidence-based training component on child 
sexual abuse and ‘assault to include methods and materials that have proven to be effective. At a 
minimum, training required under this section shall include: 

(1) reporting requirements, including minimal standards triggering reporting; 

(2) trauma-informed instruction; 

(3) identification of circumstances and factors that are indicators of likely abuse or inap- 
propriate behaviors; 

(4) ethical misconduct; 

(5) professional responsibilities; 

(6) investigations and procedures; and 

(7) relevant legal and regulatory definitions. 

C. The training programs developed or adopted pursuant to this section shall be made avail- 

able by the department to the deans of every college of education in New Mexico for use in provid- 
ing such training to students seeking elementary and secondary education licensure. 


History: Laws 1988, ch. 48, § 1; 1993, ch. 226, § 25; The 2014 amendment, effective May 21, 2014, re- 
1978 Comp., § 22-10-3.2, recompiled and amended as quired licensed school employees to be trained in de- 
§ 22-10A-32 by Laws 2003, ch. 153, § 53; 2014, ch. 9, tecting and reporting child sexual abuse and assault; in 
§ 1; 2021, ch. 94, § 9. Subsection A, in the first sentence, after "neglect", added 

Recompilations, — Laws 2003, ch, 153, § 53 recom- "including sexual abuse and assault", in the second sen- 
piled and amended former 22-10-3.2 NMSA 1978 as 22- tence, added "Except as otherwise provided in this subsec- 
10A-32 NMSA 1978, effective April 4, 2003. tion", and added the third sentence; and in Subsection B, 

Cross references. — For references to the former state in the first sentence, deleted "Pursuant to the policy and 
board of education, see 9-24-15 NMSA 1978. rules adopted by the state board", in the second sentence, 

The 2021 amendment, effective June 18, 2021, added after "appropriate staff", added "in school districts and", 
the topics of "ethical misconduct" and “professional re- after "human services department" deleted "and", and af- 
sponsibilities" to school training programs, and made ter "department of health", added "and the children youth 
conforming changes; in the heading, deleted "Licensed" and families department", and added the third sentence. 
and added "School district personnel", after "school em- Applicability. — Laws 2014, ch. 9, § 4 provided that 
ployees", added "school volunteers, contractors and con- the provisions of Laws 2014, ch. 9, §$ 1 through 3 apply to 
tractors' employees"; in Subsection A, after "All", deleted the 2014-2015 school year and subsequent school years. 
"licensed" and added school district personnel", after The 2003 amendment, effective April 4, 2003, deleted 
"school. employees", added "school volunteers, contrac- "of education" following "the department" throughout the 
tors and contractors' employees", after "child abuse and section; substituted "Licensed school employees" for "Cer- 
neglect", deleted."including" and added "ethical miscon- tified school personnel and school nurses" in the section 
duct, professional responsibilities", after "within the", heading; in Subsection A, substituted “licensed school em- 
deleted "licensed" and added "school district employees", ployees" for "certified school personnel and school nurses" 


after "school employee's", added "school volunteer's, con- following "All" at the beginning, substituted "licensed 


tractor's or contractor's employee's", ", and after "first year school employees" for "person's" near the end and deleted 
of employment", deleted the remainder of the subsection; "in the state" at the end; in Subsection B, substituted 
in Subsection B, after "develop", deleted "a" and added "rules" for "regulations" following "the policy" near the be- 
"or adopt", after "available in every", deleted "school dis- ginning of the first sentence, deleted "in the state" at the 
trict" and added "public school. The department shall end of the first sentence; and substituted "licensure" for 
promulgate rules for the administration of the train- "certification" at the end of Subsection C. 
ing programs", after "department of health", added "the The 1993 amendment, effective July 1, 1993, deleted 
early childhood education:and care department", and af- "by July 1, 1991 or, after that date" following "completed" 
ter "proven to be effective", added "At a minimum, train- in the second sentence of Subsection A and substituted 
ing required under this section shall include", and added "department of health" for "health and environment de- 
Paragraphs B(1) through B(7); and in Subsection C, after: partment" at the end of Subsection B. 
"developed", added "or adopted". 
22-10A-33. Repealed. | 

Repeals. — Laws 2017, ch. 65, § 4 repealed 22-10A-33 2017. For provisions of former section, see the 2016 NMSA 
NMSA. 1978, as enacted by. Laws 1989, ch. 344; § 2, re- 1978 on NMOneSource.com. 


lating to violence, vandalism, reporting, effective June 16, 


22-10A-34. Repealed. 


Repeals. — Laws 2017, ch. 87, § 31 repealed 22-10A-34 _ penalty, effective June 16, 2017. For provisions of former 
NMSA 1978, as enacted by Laws 1967, ch. 16, § 112, re--’ section, see the 2016 NMSA 1978 on NMOneSource.com. 
lating to communicable diseases, prohibited employment, . ies 


1010 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


22-10A-35 SCHOOL PERSONNEL ACT 22-10A-37 


22-10A-35. Local sabbatical leave program authorized. 


~A local school board may provide as part of its compensation plan a program of sabbatical leave 
for its certified employees. The governing authority of a state agency may provide a EROED AS of 
hebbetical leave for its pertified school instructors. 


‘Histows 1953 Comp., § 77-8-20, ¢ Miacted by Laws Recompilations. — Laws 2003, ch: 153, § 72 recom- 


1969, ch. 116, § 1; 1975, ch, 306, § 17; 1978 Comp., § 22- piled former 22-10-23 NMSA 1978 as 22-10A-35 NMSA 
10-28, ‘recompiled as Ke 22- 10A-35 by Laws 2008, ch. —_——:1978, effective April 4, 2003. 


hes Cross references. — For definition of "sabbatical 
13; leave," see 22-10A-2 NMSA 1978. 


oe 


22-10A-36. Approved program required for sabbatical leave. 


‘Sabbatical leave may be granted only upon the presentation and approval by the state depart- 
ment of education [public education department] of a full program of study or travel related to the 
certified employee's duties and showing direct benefit to the instructional program. 


History: 1953 Comp., § 77-8-22, enacted by Laws Laws 2004, ch. 25, § 27, provided that all references 
1969, ch. 116, § 3; 1975, ch. 306, § 18; 1978 Comp., § 22- to. the superintendent of public instruction shall be 
10-24, recompiled as § 22. 10A-36 by Laws 2003, ch. deemed references to the secretary of public education 
153, § 72. and all references to the former state board of education 

Recompilations. — Laws 2003, ch. 153, § 712 recom- or state department of education shall be deemed refer- 
piled former 22-10-24 NMSA 1978 as 22- 10A-36 NMSA ences to the public education department. See 9-24-15 
1978, effective April 4, 2003. NMSA 1978. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


22-10A-37..Minimum conditions for sabbatical leave. 


Any sabbatical leave program adopted by a local school district or a state agency shall provide 
the following as minimum conditions: 

A. only those certified employees who have sbingiloted at least six yeans of continuous service 
in a certified capacity with the school district or.those certified school instructors who have com- 
pleted at least six years of continuous service in a certified capacity with the state agency are 
eligible. For purposes of this section, a leave of absence without pay shall not.be considered as an 
interruption of continuous service but the leave of absence without pay shall not be counted i in 
determining the six-year requirement; 

B. further sabbatical. leave may be granted in the hetien th year of, service following a period of 
sabbatical leave under the same conditions as other sabbatical leaves are granted; 

C. . sabbatical leave shall be granted only upon agreement by the employee:to return to the 
school system or state agency for at least two years following the leave or repayment to the school 
district or state agency of the salary received during the period of leave. Such agreement shall be 
placed.in a supplementary contract executed prior to authorization for the sabbatical leave; 

D.. the maximum term of any one period of sabbatical leave shall be one year; 

E. the employee shall be. guaranteed an  ggbeh or better ROHR MDH return to the school 
system or state agency; 

F. if regular salary increments: fae jengtin of service are eghtaitied 2 in the salary schedule, the 
period of leave shall be counted as period of service in the beieapaorce) of future length of:service 
increments; and 

G. the employee may continue his Pecaiananes in te aduettional retirement plan by odin 
appropriate contributions as agreed by the local:school board or the governing sonny of the 
state agency and the educational retirement board. 


History: 1953 Comp., § 77-8-23, enacted bi Laws eiabaapliniiesih — Laws 2003, ch. 153,.§ 72 recom- 


1969, ch. 116, § 4; 1975, ch. 306, § 19; 1978 Comp., § 22- piled former 22-10-25 NMSA 1978 as 22- 10A- 37 NMSA 
10-25, recompiled as § 22-10A-37 by Laws 2003, ch. 1978, effective April 4, 2003. 
158, § 72. Cross references. — For the educational retirement 


board, see 22-11-8 NMSA 1978. 
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22-10A-38. Pay for sabbatical leave. 


Sabbatical leave pay may be allowed in any amount up to one-half of the employee's regular 
salary for the year immediately preceding the leave and RAP shall be made by one of the two 
following methods: 

A. one-half to be paid at the end of the first year after retin and one-half at the end of the 
second year after return; or 

B. during the term of the leave upon the furnishing of security satisfactory to the local seHioll 
board or the governing authority of the state agency assuring the employee's remaining in the 
system for two years after the leave or repayment to the school district or state agency of the 
salary received during the period of leave. 


History: 1953 Comp., § 77-8-24, enacted by Laws Recompilations. — Laws 2003, ch. 153, § ‘72 recom- 
1969, ch. 119, § 5; 1975, ch. 306, § 20; 1978 Comp., § 22- piled former 22-10-26 NMSA 1978 as 22- 10A-38 NMSA 
10-26, recompiled as § 22- 10A-38 by Laws sh ch. 1978, effective on 4, 2003. . 

153, § 72. r 


22-10A-39. Noncertified school personnel]; salaries. 


Notwithstanding the provisions of Section 50-4-22 NMSA 1978, a local school district shall pay a 
minimum wage rate of six dollars ($6.00) per hour to all noncertified school personnel. 


History: Laws 1994, ch. 95, § 1; 1978 Comp., § 22- Recompilations. — Laws 2003, ch. 153, § 72 recom- 
10-27, recompiled as § 22-10A-39 by Laws 2003, ch. piled former 22-10-27 NMSA 1978 as 22- 10A-39 NMSA 
1538, § 72. 1978, effective April 4, 2003. 


22-10A-40. School security personnel]; definitions; required training. 


A. As used in this section: 

(1) "firearm" means a handgun recommended by the department of public pais and 
authorized by the public school insurance authority; 

(2) "local school board" includes governing bodies of charter schools: 

(3) . "school district" apclisies charter’ schools; 

(4) "school premises" means: 

(a) the buildings and grounds, including playgrounds, playing fields and parking ar- 
eas, and any school bus of a public school, whether owned by the school district or under contract, 
in or on which school or school-related activities are being conducted under the supervision of the 
local school board; or 

(b) any other public buildings or grounds, including playing fields and parking areas 
that are not public school property, in or on which school-related and school-sanctioned activities 
are being performed; and 

(5) "school security personnel" means retired or former certified and commissioned 
law enforcement officers who are employed by:a school district and authorized by department 
rules and local school board policy to carry a firearm on school premises. 

B. The department shall promulgate rules to carry out the purposes of this section. 
C. The department shall promulgate rules pertaining to persons who are prohibited from em- 
ployment as school security personnel, including: 

(1) the applicability of Paragraph (1) or (8) of Subsection A of Section 28-2-4 NMSA 1978 
for criminal offenders; 

(2) the commitment of a felony; a misdemeanor involving moral turpitude that has bear- 
ing on the job of school security personnel; formal discipline for the use of excessive force; or mis- 
conduct or crimes that include inappropriate touching, sexual harassment, sexual assault, sexual 
abuse, discrimination, behavior intended to induce a child into engaging in illegal, immoral or 
other prohibited behavior, crimes against children and dependents or sexual exploitation of chil- 
dren; and 
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22-10A-40.1 TEACHER RESIDENCY 22-10B-1 


(3) negligent or illegal use of a firearm. 

D. Prior to an offer of employment, the school district shall require for each potential school 
security personnel: 

(1) proof that the retired or former law enforcement officer was certified and commissioned 
for no less than three years and left law enforcement in good standing; 

(2) successful completion of school security personnel training; 

(3) proof of up-to-date firearms training; 

(4) a background check that indicates the person has not been convicted of a crime or en- 
gaged in behavior that violates the School Personnel Act; and 

(5) any other conditions required by law, department rule or school district policy. 

E. School security personnel shall not perform any other job in the school district, by title or 
duty, other than school security while carrying a firearm. 

F. Prior to school security personnel being allowed to carry firearms authorized by depart- 
ment rules and local school board policy, the school security personnel must successfully pass a 
physical and psychological evaluation as prescribed by the department in consultation with the 
public school insurance authority to determine suitability to carry a firearm. The school district 
shall pay the cost of the physical and arom ia evaluations for current and potential school 
security personnel. 

G. The department and the public school insurance authority shall approve one or more school 
security personnel and firearms training programs. Approved programs must include working 
with students with special needs, cultural competency and prohibited profiling practices. The 
department of public safety shall make recommendations for firearms training. 


History: Laws 2019, ch. 189, § 3. Effective dates. — Laws 2019, ch, 189, § 5 made Laws 
2019, ch. 189, § 3 effective July 1, 2020. 


22-10A-40.1. Construction. 


Nothing in this 2019 act shall be construed as: 

A. allowing an armed school security personnel to carry firearms on Sheol premises if doing so 
would be a violation of state or federal law; or 

B. applying to:school resource officers. 


History: Laws 2019, ch. 189, § 4. Compiler's notes. — The reference to "this 2019 act" 
Effective dates. — Laws 2019, ch. 189, § 5 made Laws refers to the provisions of Laws 2019, ch. 189. 
2019, ch. 189, § 4 effective July 1, 2020. 


: 3 
ARTICLE 10B 
Teacher Residency 
Sec, Sec. 
22-10B-1. Short title. 22-10B-6. Teacher residency program participant se- 
22-10B-2. Definitions. lection requirements. 
22-10B-3, Teacher residency program; created. 22-10B-7. Rulemaking authority. 
22-10B-4. Teacher residency program components. 22-10B-8. Teacher residency fund; created; purpose. 
22-10B-5. Teacher residency program eligibility. 22-10B-9. Reporting requirements. 


This act [22-10B-1 to 22-10B-9 NMSA 1978] may be cited as the "Teacher Residency Act". 


History: Laws 2020, ch. 25,§1.  — | IV, § 23, was effective May 20, 2020, 90 days after adjourn- 
Effective dates. — Laws 2020, ch. 25 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. ;, 
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22-10B-2. Definitions. 


As used in the Teacher Romamiy Act: 

A... "department-approved teacher preparation, program" means a department- Fone eae 
teacher preparation program at.a public post-secondary educational institution or tribal col- 
lege; : ' 

B. "program" means a teacher residency program created pursuant to the Teacher Residency 
Act that is designed:to result in teacher licensure;and ___ 

C. "teaching resident" means a participant in a epi Sy ga teacher residency PE: 
gram. | 
History: Laws 2020, ch. 25, § 2. IV, § 23, was effective May 20, 2020, 90 days after [siete 


Effective dates. — Laws 2020, ch. 25 contained no ef- ment of the Nt ali 
fective date provision, but, pursuant to N.M. Const., art. 


22-10B-3. Teacher residency program; created. 


A. On or before July 1 of each year, the secretary, in partnership with a départment-approved 
teacher preparation program, shall establish and maintain department-approved New Mexico 
teacher residency programs at public post-secondary educational institutions and tribal colleges 
that have a department-approved teacher preparation program and have developed a commit- 
ment to investing in teacher education. The secretary shall ensure that the department-approved 
New Mexico teacher residency programs include representation from rural, urban and suburban 
areas across the state. 

B. The public post-secondary educational institution or tribal college shall form a partnership 
with one or more school districts or charter schools to coadminister the teacher residency program 
and to provide employment to residents in the program following ronpletion: of all licensure re- 
quirements. ; 

C. The program shall be designed to: 

(1) diversify the teaching profession with teaching residents that reflect the diversity of 
students in the public schools in the state or the geographic area where the school is located; 

(2) fill high-need teaching positions within the state and ensure’'that teaching residents 
are prepared for a department-issued teaching license at the end of the program;and — 

(8) provide at least one full academic year of rigorous department-approved teacher prep- 
aration program coursework while concurrently providing a full academic year of guided appreh- 
ticeship in the classroom of a level two or level three teacher at the partner area school district or 
charter school. 

D. The public post-secondary educational institution,or tribal college shall ensure faculty or 
university supervisors who work with the teacher residency program visit residency sites no less 
than one time per month to monitor teacher residents’ programs. 


a 


History: Laws 2020, ch. 25, § 3; 2022, ch. 17, § 1. shall ensure that the department-approved New Mexico 

The 2022 amendment, effective May 18, 2022, re- teacher residency programs"; in Subsection B, after "in 
quired the public education department to partner with the program following", deleted "their graduation" and. 
department-approved teacher preparation programs to added "completion of all licensure requirements"; in Sub- 
establish residency programs; in Subsection A, after "the section C, in the introductory clause, after "The program", 
secretary", added "in partnership with a department- deleted "must" and added "shall", in Paragraph C(3), after 
approved teacher preparation program", after "shall", "program coursework", deleted "and provide" and added 
deleted "through a competitive selection process, pro- "while concurrently providing", and after "in the class- 
vide grants to", after "establish", added "and maintain room of", deleted "an expert" and added "a level two or 
department-approved", and deleted "In selecting grant re- level three" and in Subsection D, after "no less. ipan, de- 
cipients, the department shall ensure, to the extent prac- leted "three times" and added road time". 


ticable, that grant recipients" and added "The secretary 


22-10B-4. Teacher residency program components. 


A teacher residency program established pursuant to the Teacher Residency Act shall include: 
A. competitive admission requirements with multiple criteria; 
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22-10B-5 


B.. rigorous department-approved teacher preparation program coursework, which shall be 
offered while the teaching resident undertakes a full academic year of guided apprenticeship in 
the classroom of a level two or level three teacher at the partner area school district or charter 


school; 


C. aco- stedehifl approach to expose teaching residents to a variety of teaching methods, phi- 


losophies and classroom environments; 


D. clear criteria for the selection of level two and level three teachers based on measures of 
teacher effectiveness and the appropriate subject area knowledge; 

E. providing level two and level three teachers with ongoing evidence-based training in coach- 
ing and mentoring teaching residents and compensation for time and added responsibility; 

F. grouping teaching residents in cohorts to facilitate professional collaboration among resi- 
dents and placing teaching residents in teaching schools or professional development programs 
that are organized to support a high-quality teacher learning experience in a supportive work 


environment; 


G. measures of appropriate progress through the program; 
H. a stipend of no less than thirty-five thousand dollars ($35,000) per year for teaching resi- 


dents; 


I. astipend of no less than two thousand dollars ($2,000) per year for level two and level three 


teachers participating in the program; 


J. a stipend of no less than two thousand dollars ($2,000) per year for principals or head ad- 
ministrators at the partner school district or charter school; 

K. funding of no less than fifty thousand dollars ($50,000) per year for teacher residency pro- 
gram coordinators at each department-approved New Mexico teacher residency program; 

L. a,post-completion commitment. by teaching residents to serve a minimum of three years at 


schools in the sponsoring school district; 


M.. an expectation of employment for the te resident from the partner eehoal district or 


charter school; 


N. support for teaching residents for not less than one year swine the fsbieaity completion 
of the program through the provision of mentoring, professional development and networking op- 


portunities; and 


O. demonstration of the integral role and Pesponatbiliciee of the partner a area a bpoe district or 
charter school in fulfilling the purpose of the prograrss 


History: Laws 2020; ch. 25, § 4; 2022, ch. 17, § 2. 

The 2022 amendment, effective May 18, 2022, in- 
creased the stipend for teaching residents from twenty 
thousand dollars to thirty-five thousand dollars, pro- 
vided a two thousand dollar stipend to partnering class- 
room teachers, provided a two thousand dollar stipend 
to principals or head administrators at partner schools, 
and provided a minimum of fifty thousand dollars for 
teacher residency program coordinators at each teacher 
residency program; in Subsection B, after "apprentice- 
ship i in the classrooms of", deleted "an expert" and added 
"a level two or level three": ‘ in Subsection C, after "a", 


deleted "team mentorship" and added "co-teaching"; in 
Subsection D, after "for the selection of", deleted "expert" 


‘and added "level two and level three"; in Subsection E, 
-vafter "providing", deleted "expert" and added "level two 


and level three"; in Subsection H, after "no.less than", 
deleted "twenty thousand dollars ($20, 000)" and added 
"thirty-five thousand dollars ($35,000)"; added new Sub- 
sections I through K and redesignated former Subsec- 
tions I through L as Subsections L through O, respec- 
tively; and in Subsection L; after "residents to serve", 
added "a minimum", 


22-10B-5. Teacher residency program eligibility. 


To be eligible to be admitted and hired as a teaching resident under the program, an individual 
shall not hold'a level one, two or three-A teaching license and shall: | 
A. be in the final year of a department-approved undergraduate teacher preparation program; 


or 


B. hold a bachelor's degree, be a professional from outside the field of education and have 
strong content knowledge ora record of achievement. 


History: Laws 2020, ch. 25, § 5; 2022, ch..17, § 3. 
The 2022 amendment, effective May 18, 2022, clarified 
that candidates shall not hold a level one, two, or three-A 


teaching license, and provided that eligible candidates for 
a teacher residency may include undergraduate seniors 
who are in the final year of a department-approved teacher 
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preparation program; in the introductory clause, after "a a new Subsection A and redesignated former Subsection A 
individual", deleted "must" and added "shall not hold as Subsection B; and deleted former Subsection C. 
level one, two or three-A teaching license and shall"; added 


22-10B-6. Teacher residency program participant selection 
requirements. 


The public post-secondary educational institution or tribal college shall establish criteria for 
selection of individuals to participate in the program. The selection criteria shall include: 

A. ademonstration of comprehensive subject area knowledge or a record of accomplishment or 
professional experience in the field or subject. area to be taught; 

B. strong verbal and written communication skills, which may be demonstrated by perfor- 
mance on appropriate tests or performance assessments; 

C. other dispositions linked to effective teaching, which may be determined by interviews or 
performance assessments; and 

D. consideration given to a participant's ability to increase the racial, ethnic or linguistic diver- 
sity of the teacher workforce. 


History: Laws 2020, ch. 25, § 6. IV, § 23, was effective May 20, 2020, 90 days after adjourn- 
Effective dates. — Laws 2020, ch. 25 contained no ef- ment of the a obindie 
fective date provision, but, pursuant to:N.M. Const., art. 


22-10B-7. Rulemaking authority. 


The department shall adopt rules as necessary to implement the Teacher Suslabasit Act. 


History: Laws 2020, ch. 25,87. ~ IV, § 23, was effective May 20, 2020, 90 days after adjourn- 
Effective dates. — Laws 2020, ch. 25 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to:N.M. Const., art, 


22-10B-8. Teacher canlieney fund: created; purpose. 


The "teacher residency fund" is created as a nonreverting fund in the state treasury. The fund 
consists of appropriations, gifts, grants and donations to the fund. Money in the fund is subject to 
appropriation by the legislature to implement the provisions of the Teacher Residency Act. Dis- 
bursements from the fund shall be made by warrants of the secretary of finance and administra- 
tion pursuant to vouchers signed by the secretary of public education or the secretary's authorized 
representative. 


History: Laws 2020, ch. 25, § 8. IV, § 23, was effective May 20, 2020, 90 days after pine 
Effective dates. — Laws 2020, ch. 25 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


22-10B-9. Reporting requirements. 


Public post-secondary educational institutions and tribal colleges shall collaborate with their 
partner school district or charter school to submit data to the department no later than July 1 of 
each year. The department shall compile data from all residency sites and submit a report to the 
legislature no later than November of each year. The report shall include the following indicators 
of teacher residency program success: 

A. the standards for entering and exiting the program; 

B. the number of credit hours required to complete the program; 

C. the number and percentage of teaching residents completing the program; 

D. the number and types of teaching licenses teaching residents are obtaining, including en- 
dorsements; 
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E. the educator evaluation rating for teaching residents during their first five years of teach- 
ing; 

F. the educator eealuintion’ rating for level two cad level three teachers during their time sup- 
porting a teacher resident; 

G. the number’ and percentage of teaching residents who continue to teach in New Mexico 
school districts or charter schools after one, two, three, four and five years; 

“H. the percentage of teaching residents who are diverse candidates that reflect the diversity of 
the public schools in the state or the geographic area where the school is located; 

I. academic performance of pre-kindergarten through twelfth grade students in classes 
taught by residency graduates in comparison to students in classes taught by other trained 
teachers; 

J. ’ principal perception surveys of teaching resident and level two and level three teacher ef- 
fectiveness; 

K. state-student perception surveys; 

L. the residency program graduate achievement, as determined by first-time pass rates on the 
state teaching performance assessment; and 

M. other data as determined by the department. 


History: Laws 2020, ch. 25, § 9; 2022, ch. 17, § 4. surveys of level two and level three teacher effectiveness; 

The 2022 amendment, effective May 18,,2022, pro-.. in Subsection F, after "evaluation rating for", deleted “ex- 
vided that the data report required to be submitted by pert" and added "level two and level three"; and in Subsec- 
this section shall include the educator evaluation rating tion J, after "teaching resident and", deleted “expert” and 
for level two and level three teachers during their time added "level two and level three". 


supporting a teacher resident and principal perception 


ARTICLE 10C 
National Board Certification Scholarship 
Sec. Sec. 
22-10C-1. Short title. 22-10C-3. Scholarship program; department powers and 
22-10C-2. Definition. duties; qualifications; applications; prefer- 


ences; reports. 
22-10C-4. Fund created; method of payment. 


22-10C-1. Short title. 
This act [22-10C-1 to 22-10C-4 NMSA 1978] may be cited as the "National Board Certification 
Scholarship Act". 


History: Laws 2020, ch. 26, § 1. IV, § 23, was effective May 20, 2020, 90 days after adjourn- 
Effective dates, — Laws 2020, ch. 26 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


22-10C-2, Definition. 


As used in the National Board Certification Scholarship Act, "school principal” includes a isd 
ter school head administrator. 


[tir 


History: Laws 2020, ch: 26, F 2. E IV, 8 28, was effective May 20,2020, 90 days after adjourn- 
Effective dates, — Laws 2020, ch. 26 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


if 
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22-10C-3. Scholarship program; department powers and duties; 
qualifications; applications; preferences; reports. 


A. The department may award a "national board certification scholarship" to an eligible 
teacher seeking certification from the national board for professional teaching standards, 
which scholarship shall be equal to the certification fees assessed by the national board. A 
scholarship shall be for no longer than three years, paid annually upon notification that the 
teacher is still an active participant in the certification process, unless the department finds 
that exigent: circumstances prevent the teacher from finishing the certification process within 
three years. The department shall provide by rule what circumstances qualify as exigent cir- 
cumstances. 

B. A teacher is eligible to apply for a national board certification scholarship if the teacher: 

(1) is a New Mexico resident; 

(2) holds a valid level two or higher teaching license; 

(3) is teaching in a New Mexico public school; and 

(4) submits a reference letter from the teacher's school principal. - 

C. Applications shall be submitted to the department on forms and in a manner: provided by 
rule of the department. 

D. The department may provide by rule for scholarship contractual terms and: application 
evaluation and other criteria to implement the scholarship program, including subject matter and 
grade-level preferences if there are more applications than available funding. The department 
may interview applicants. 

E. The department shall provide an annual report on the national board certification scholar- 
ship program to the governor and the legislature, including the: 

(1) number of teachers who receive scholarships each year and the value of each scholar- 
ship; 

(2) number of teachers who receive national board certification each year through the 
scholarship program; 

(3) length of time each teacher takes to receive certification; 

(4) educator evaluation rating for scholarship recipients during their first five years of 
teaching as board-certified teachers; 

(5) name of the school district and public school where the scholarship recipient is em- 
ployed; and 

(6) performance of students in classes taught by scholarship-supported board-certified 
teachers in comparison to students taught by non-board-certified teachers in the school district or 
charter school. : 


History: Laws 2020, ch. 26, § 3. IV, § 23, was effective May 20, 2020, 90 days after adjourn- 
Effective dates. — Laws 2020, ch. 26 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


22-10C-4. Fund created; method of payment. 


The "national board certification scholarship fund" is created as a nonreverting fund in the 
state treasury. The fund consists of appropriations, gifts, grants and donations. The fund is 
subject to appropriation by the legislature. Money in the fund shall be expended solely for the 
purpose of awarding scholarships pursuant to the National Board Certification Scholarship 
Act. Payments from the fund shall be on warrant of the secretary of finance and administration 
pursuant to vouchers signed by the secretary of public education or the secretary: s, authorized 
representative. 


History: Laws 2020, ch. 26, § 4. IV, § 23, was effective May 20, 2020, 90 trees after adjourn- 
Effective dates. — Laws 2020, ch. 26 contained no ef- ment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 
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EDUCATIONAL RETIREMENT 


22-11-2 


ARTICLE 11 


Educational Retirement 


1-1;: Short title. 
22-11-2. Definitions. 
1-3. Educational retirement board; members; terms; 
vacancies, 

22-11-4. Board; regular and special meetings. 

22-11-5. Board; record; quorum; compensation. 

22-11-5.1. Restrictions on receipt of gifts. 

22-11-6. Board; powers; duties. 
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Chapter 22, Article 11 NMSA 1978 may be cited as the "Educational Retirement Act", 


History: 1953,Comp., § 77-9-1, enacted by Laws 
1967, ch. 16, § 125; 1991, ch. 118, § 2. 

The 1991 amendment, effective July 1, 1991, sub- 
stituted "Chapter 22, Article 11 NMSA 1978" for 
"Sections 77-9-1 through 77-9-45 New Mexico Statutes 
Annotated, 1953 Compilation". 


22-11-2. Definitions. 
As used in the Educational Retirement Act: 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 
C.J.S. Schools and School Districts § 338 et seq.. 
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22-1122 '} PUBLIC SCHOOLS 99.11.29 


A. "member" means an employee, except for a\participant or a retired member, coming within 
the provisions of the Educational Retirement Act; 

B. "regular member" means; t 

(1) a person regularly employed by a rotate educated institution, except for: 

(a) a participant; or 
(b) all employees of a general hospital or outpatient clinics thereof operated by a'state 
educational institution named in Article 12, Section 11 of the constitution of New Mexico; 

(2) a person regularly employed by a junior college or community SaaS created pursuant 
to Chapter 21, Article 18 NMSA 1978, except for a participant; S 

(3) a person regularly employed by a technical and vocational institute created pursuant 
to the Technical and Vocational Institute Act [Chapter 21, Article 16 NMSA 1978], except for a 
participant; 

(4) a person regularly employed by the New Mexico boys' school the girls' welfare home, 
the Los Lunas medical center or a school district or as a licensed school employee of a state institu- 
tion or agency providing an educational program and holding a license issued by the department, 
except fora participant; 

(5) aperson regularly employed by the department holding a license issued by the depart- 
ment at the time of commencement of such employment; 

(6), a member classified as.a regular member in accordance with the frlsg of the board; 

(7) aperson regularly employed by the New Mexico activities association holding a license 
issued by the department at the time of commencement of such employment; or 

(8) a person regularly employed by a regional education cooperative holding a license i is- 
sued by the department.at the time of commencement of such employment; _ 

C. "provisional member" means a person described in Section 22-11-17 NMSA 1978; 

D, "local administrative unit" means an employing agency however constituted that is directly 
responsible for the payment of compensation for the employment of members or participants; 

E... "beneficiary" means a person having an insurable interest in the life of a member or a par- 
ticipant designated by written instrument duly executed by the member or participant and filed 
with the director to receive a benefit pursuant to the Educational Retirement ph that may be 
received by someone other than the member or participant; 

F. "employment" means employment by a local administrative unit that qualified a person to 
be.a member or participant; 

G. "service employment" means employment that qualifies a person to be a regular member;. 

H. "provisional service employment" means employment that qualifies a person to be a provi- 
sional member; 

I, "prior employment" means employment performed prior to the effective date of the Edu- 
cational Retirement Act that would be service employment or provisional service employment if 
performed thereafter; 

J. "service credit" means that period of time with which a member is accredited fois the purpose 
of determining the member's eligibility for and computation of retirement or disability benefits; 

K. "earned service credit" means that period of time during which a member was engaged in 
employment or prior employment with which the member is accredited for ie aedace vs ae 
mining the member's eligibility for retirement or disability benefits; . 

L. "allowed service credit" means that period of time during which a mentor hes Severe 
certain nonservice employment with which the member may be accredited; as provided in the 
Educational Retirement Act, for the purpose of computing retirement or disability benefits; 

M. "retirement benefit" means an annuity paid monthly to members whose employment has 
been terminated by reason of their age; 

N. "disability benefit" means an annuity paid pean r= to members whose employment has 
been terminated by reason of a disability; 

O. "board" means the educational retirement ee: 

P. "fund" means the educational retirement fund; 

Q. "director" means the educational retirement director; 
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22-11-2 EDUCATIONAL RETIREMENT 22-11-2 


R.. "medical authority" means a medical doctor or medical review panel designated or employed 
by the board to examine medical records’ and report on the medical condition of applicants for or 
recipients of disability benefits; 

» S. "actuary" means a person trained and regularly engaged in the occupation of calculating 
present and projected monetary assets and liabilities under annuity or insurance programs; 

T. “actuarial equivalent" means a sum paid as a current or deferred benefit that is equal in 
value to a regular benefit, computed upon the basis of interest rates and mortality tables; 

U. "contributory employment" means employment for which contributions have been made by 
both a member and a local administrative unit pursuant to the Educational Retirement Act; 

V. "qualifying state educational institution" means the university of New Mexico, New Mexico 
state university, New Mexico institute of mining and technology, New Mexico highlands university, 
eastern, New Mexico university, western New Mexico university, central New Mexico community 
college, Clovis community college, Luna community college, Mesalands community college, New 
Mexico junior college, northern New Mexico state school, San Juan college and Santa Fe commu- 
nity college; | , 

W. "participant" means: 

(1) aperson regularly employed as a faculty or professional employee of the university of 
New Mexico, New Mexico state university, New Mexico institute of mining and technology, New 
Mexico highlands university, eastern New Mexico university or western New Mexico university 
who first becomes employed with such an educational institution on or after July 1, 1991, or 
a person regularly employed as a faculty or professional employee of the central New Mexico 
community college, Clovis community college, Luna community college, Mesalands community 
college, New Mexico junior college, northern New Mexico state school, San Juan college or Santa 
Fe community college who is first employed by the institution on or after July 1, 1999 and who 
elects, pursuant to Seckione 22-11-47 NMSA 1978, to participate in the alternative retirement 
plan; and 

(2) a person regularly Pee ere whe" performs research or other-services pursuant to a 
contract between a. qualifying state educational institution and the United States government 
or any of its agencies who elects, pursuant to Section 22-11-47 NMSA 1978, to participate in the 
alternative retirement plan; provided that the research or other services are performed. outside 
the state; 

X. "salary" means: the compensation or'wages paid to a member or participant by any local 
administrative unit for services rendered. "Salary" includes payments made for annual or sick 
leave and payments for additional service provided to related activities, but does not include 
payments for sick leave not taken unless the payment for the unused sick leave is made through 
continuation of the member on the regular payroll for the period represented by that payment 
and does not include allowances or reimbursements for travel, housing, food, equipment or simi- 
lar items; 

Y. "alternative retirement plan" means the retirement plan provided for in Sections 22-11-47 
through 22-11-52 NMSA 1978;and 

Z. "retired member" means a person whose employment has ea terminated by reason of age 
and who is receiving or is eligible to receive retirement benefits, 


History: 1953 Comp., § 77-9-2, enacted by Laws school, the", deleted "New Mexico", and after "girls", de- 
1967, ch. 16, § 126; 1975, ch. 306, § 21; 1978, ch. 167, leted "school" and added "welfare home"; in Subsection 
§ 1; 1982, ch. 37, § 1; 1991, ch. 118, § 3; 1993, ch. 69, $1; C, after "Means a person", deleted "not eligible to be a 
1998, ch. 232, § 7; 1995, ch. 148, § 1; 1999, ch. 261, § 1; regular member but. who is employed by a local admin- 
2001, ch. 283, § 1; 2003, ch. 39, § 1; 2004, ch. 27, § 26; istrative unit designated in Subsection B of this section, 
2017, ch. 21, § 1. provided, however, that employees of a general hospital 

The 2017 amendment, effective June 16,2017, re-- ‘+ or outpatient clinics thereof operated by a state educa- 
vised the definitions of "regular member", "provisional tional institution named. in Article 12, Section 11 of the 
member", and "medical authority" in the Educational constitution of New Mexico are not provisional members" 
Retirement Act; changed "he" and "his" to "the member" “and added "described in Section 22-11-17 NMSA 1978"; in 
and the "the member's" throughout the section; in Subsec- Subsection R, after “medical doctor", deleted "within the 
tion B, Paragraphs B(1), (2), (3) and (4), after "employed", state or as provided in Subsection D of Section 22-11-36 
deleted "as a teaching, nursing or administrative em- NMSA 1978 either" and added "or medical review panel", 
ployee of" and added "by"; in Paragraph B(4), after "boys' after "to examine", added "medical records", and after 
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22-11-3 


"report on the", deleted "physical" and added "medical"; 
in Subsection V, after "western New Mexico university", 
deleted "Albuquerque technical vocational institute" and 
added "central New Mexico community college", and af- 
ter "Luna", deleted "vocational technical institute, Mesa 
technical" and added "community college, Mesalands com- 
munity"; and in Paragraph W(1), after, "professional em- 
ployee of the", deleted "Albuquerque technical vocational 
institute" and added "central New Mexico community 
college", and after "Luna", deleted "vocational technical 
institute, Mesa technical" and added "community college, 
Mesalands community". 

The -2004 amendment, effective May 19, 2004, 
amended Paragraph (4) of Subsection B to change "certi- 
fied school instructor" to "licensed school employee" and 
change "state board to "department", and amended Para- 
graphs (5), (7) and (8) of Subsection B to change "state 
board" to "department" and to change "standard certifi- 
cate" to "license". ; 

The 2008 amendment, effective June 20, 2008, added 
"Salary' includes payments made for annual or sick leave 
and payments for additional service provided to related 
activities, but does not include payments for sick leave 
not taken unless the payment for the unused sick leave is 
made through continuation of the member on the regular 
payroll for the period represented by that payment. and 
does not include allowances or reimbursements for travel, 
housing, food, equipment or similar items;" at the end of 
Subsection X. 

The 2001 amendment, effective June 15, 2001, in- 
serted "or retired member" in Subsection A; and added 
Subsection Z. 

The 1999 amendment, effective June 18, 1999, de- 
leted "except for a participant" at the end of Subsections 
B(2) to B(4); added the language beginning "Albuquerque 
technical-vocational institute" at the end of Subsection V; 
and in Subsection W(1), substituted the language begin- 
ning "the university of New Mexico" and ending "or west- 
ern New Mexico university" for "a qualifying state edu- 
cational institution", and added the language beginning 
"or a person regularly employed" and ending "on or after 
July 1, 1999", 

The 1995 amendment, effective July 1, 1995, added 
Subsection X and redesignated former Subsection X as 
Subsection Y. 


PUBLIC SCHOOLS 


22-11-3 


. The 1993 amendment, effective July 1, 1993, inserted 
"or community college" and substituting "Chapter 21, Ar- 
ticle 13 NMSA 1978" for "the Junior College Act" in Para- 
graph (2) of Subsection B; substituted "New Mexico girls' 
school" for. "girls' welfare home" and "Los Lunas medical 
center" for "Los Lunas mental hospital" in Paragraph (4) 
of Subsection B; deleted "or the public school finance divi- 
sion" following "or the board" in Paragraph (5) of Subsec- 
tion B; added Paragraph (8) of Subsection B; substituted 
"current" for "present" in Subsection T; substituted "22- 
11-47 through 22-11-52" for "22-11-46 through 22-11- 
51" in Subsection X; and made minor stylistic changes 
throughout the section, / 
The 1991 amendment, effective July 1, 1991, in Subsec- 
tion A, inserted "except for a participant"; in Subsection B, 
divided former Paragraph (1) into Paragraphs (1) through 


(3) and designated its subsequent paragraphs accordingly, 


in Paragraph (1), added Subparagraph (a) and the designa- 
tion for Subparagraph (b) and inserted "a person regularly 
employed as a teaching, nursing and administrative em- 
ployee" in Paragraphs (2) and (3); in Subsection C, inserted 
"but who is"; in Subsections D to F, inserted references to 
participants; added Subsections V to X; and made minor 
stylistic changes throughout the section. 


ANNOTATIONS 
Retired legislator entitled to benefits from edu- 


‘cational and public employees' retirement systems. 


— When a legislator is retired and no longer an employee, 
he is not, pursuant.to this section, a "regular member" un- 
der the Educational Retirement Act and is not excluded 
from membership and participation in another state re- 
tirement program by Section 22-11-16 NMSA 1978; there- 
fore he may receive benefits from both the educational 
retirement system and the public employees’ retirement 
system. 1979 Op. Att'y Gen. No. 79-05. 

Public Employees Retirement Act (PERA) retiree 
who returns to employment with a governmental en- 
tity whose employees are covered exclusively under the 
provisions of the Educational Retirement Act (ERA) for 
retirement purposes may not continue to receive PERA 
benefits. Such retiree's benefits must be suspended. That 


_retiree is employed by an affiliated public employer and 


his "membership," within the meaning of that term, is not 


provided for in the ERA. 1987 Op. Att'y Gen. No, 87-79. 


22-11-3, Educational retirement board; members; terms; vacancies. 


A. The "educational retirement board" is created. 
B. The board shall be composed of nine members, consisting of the following: 
(1) the secretary of public education, or a designee of the secretary who: 


(a) is aresident of New Mexico; 


(b) is acurrent employee of the public education department; and 
(c) possesses experience relevant to the financial or fiduciary aspects of pension or 


investment fund management; 


(2). the state treasurer, or a designee of the treasurer who} 


(a) “is a resident of New Mexico; 


(b) is a current employee of the state treasurer's office; and 
(c) possesses experience relevant to the financial or fiduciary aspects of pension or 


investment fund management; 


(3) one member to be elected for a term of OM years by members of the New Mexico as- 


sociation of educational retirees; 


(4) one member to be elected for a term of Fotiy years by the members of the national edu 


cation association of New Mexico; 


(5) one member to be elected for a term of four years by the New Mexico members of the 


American association of university professors; 
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22-11-4 EDUCATIONAL RETIREMENT 22-11-4 


(6) two members to be appointed by the governor for terms of four years each. Each'mem- 
ber appointed pursuant to this paragraph shall have a background in investments, finance or pen- 
sion fund administration; 

(7) one member to be elected for a term of four years by the deenahert of the American fed- 
eration of teachers New Mexico; and 

(8) the secretary of higher education, or a designee of the secretary who: 

(a), is a resident of New Mexico; ? 

(b) is a current employee of the higher education department; and 

(c) possesses experience relevant to the financial or fiduciary aspects of pension or 
investment fund management. 

C. A designee of a board member shall. have the same responsibilities, duties, liabilities and 
immunities as the board member, including the indemnification provided by Subsection H of Sec- 
tion 22-11-18 NMSA 1978. The appointment of a designee does not relieve the: board member of 
the member's responsibilities; duties, liabilities and immunities as a board member, and the board 
member shall be spo meee and liable for the actions of the designee while serving: ‘on cp 
board. . eure 

D, ‘In the initial composition of ne board, the moinksdr électint by the members of the abel 
association'of university professors shall serve for a term of three years; one member appointed by 
the governor shall serve for a term of two years; and the other member appointed by the governor 
shall serve for a term of one year. In electing or appointing new members after the enactment of 
this 2021 act, the member elected by the American federation of teachers New Mexico shall serve 
an initial term of three years; thereafter, the members shall serve a term of four years." 

EK. Vacancies occurring in the terms of office of those members appointed by the governor or 
elected by an association shall be filled either by the governor appointing or the association elect- 
ing a new member to fill the unexpired term. * 


History: 1953 Comp., § 77-9-3, enacted by Laws Appropriations. — Laws 2009, ch. 125, §'41, effec- 
1967,. ch. 16, § 127; 1977, ch. 246, § 65; 1988, ch. 64, tive June 19, :2009, appropriated. $2,500,000 from the 
§ 40; 2011, ahi 160, § 1; 2021, ch. 78,§ 1. , educational retirement-fund to the educational retire- 

Cross references.’ — For references to the fimo ~ ment board for expenditure in fiscal years 2009 through 
superintendent of' public instruction, see 9-24-15 NMSA’ °° 2013 to acquire land for and plan, design and construct a 
1978. building or acquire and renovate an existing. building for 

The 2021 amendment, effective June 18, 2021, re- the educational retirement board i in Santa Fe in Santa 
vised the number and composition of the educational re- Fe county. 
tirement board, and provided for staggered terms; in Sub- The 1988 amendment, effective May 18, 1988, deleted 
section B, after "composed of", changed "seven" to "nine", Subsection B(2) which read "the director of publi¢ school 
and added Paragraphs B(7) and B(8); and.in Subsection D, finance" and redesignated former Subsection B(3) as pres- 
added the last sentence of the subsection, ' ent Subsection B(2); added present Subsection B(3); and 

The 2011 amendment, effective June 17, 2011, autho- made a minor stylistic change in Subsection D. 


rized the secretary of education and the state treasurer 


to appoint designees to serve on the board; specified the | ; ANNOTATIONS i 
qualifications and authority of designees appointed by The educational retirement board is an arm of the 
the secretary of education and the state treasurer; and in state rather than an independent political subdivision. 
Subsection B(6), specified the qualifications of the mem- N.M. ex rel. National Educ. Ass'n of N.M. v. Austin Capital 
bers appointed by the, governor. Mgmt. Ltd., 671 F. Supp. 2d 1248 (D.N.M. 2009). 

Temporary provisions. — Laws 2011, ch. 160, §.3 POO: Member of board has right to resign his office, and 
vided that the provisions: Section 22-11-3B(6) NMSA 1978 where no particular method of resigning is provided by 
shall apply only to appointments made after June 17, law, no formal method is necessary or required. 1963-64 
2011 (effective date of Laws 2011, ch. 160, § 1), and shall Op. Att'y Gen. No. 63-35. 


not affect the status of existing appointees to the educa- 
tional retirement board. 


22-11-4. Board; regular and special meetings. 


A. The board shall hold regular meetings four times each year and may provide for additional 
regular meetings. Prior to each regular meeting; written notice shall be given to each member of 
the board specifying the time and place of the regular meeting. . 

B. Special meetings of the board may be’ called \by the chair or by any three members of the 
board. Written notice of the special meeting shall be sent to each member of the board at least 
three days in advance of the special meeting. 
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22-11-5 PUBLIC SCHOOLS 22-11-6 


C. If not in violation of Subsection A or B of this section, the rules of the board or the Open 
Meetings Act [Chapter 10, Article 15 NMSA 1978], the chair or any of three ar of the board 
may cancel or FORCHAD U8 a meeting. 


History: 1953 Cuan! § 77.9-4, Bnketed by Laws "Open Meetings Act, the", deleted "chairman" and added 


1967, ch. 16, § 128; 2003, ch. 39, § 2; 2017, ch. 21, § 2. "chair". 
The 2017 amendment, effective June 16, 2017, in The 2003 amendment, effective June 20, 2008, in- 
Subsection A, after "each year and may", deleted "by its serted "by" following "the hues or" near the middle of 


bylaws"; in Subsection B, after "called by the", deleted Subsection B; and inserted Subsection C. 
"chairman" and added. "chair"; and in Subsection C, after nA 


22-11-5. Board; record; quorum; compensation. 


A. The board shall elect from its membership a chairman and a vice chairman, 

B, A record shall be taken and preserved of all meetings of:the board. 

C. A quorum of the board shall be required for the transaction of any business. A majority of 
the members of the board constitute a quorum. Each member of the board shall have one vote and’ 
a proposal shall pass by the affirmative vote of a majority of the members present at the meeting. 

D. While performing their duties, each member of the board shall be entitled to receive per 
diem and mileage as provided by the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 
1978], and shall receive no other. compensation, perquisite or allowance. 


History: 1953 Comp., § 77-9-5, enacted by Laws | 
1967, ch, 16, § 129. 


22-11-5.1. Restrictions on receipt of gifts. 


Except for gifts of food or beverage given in a place of public accommodation, consumed at the 
time of receipt, not exceeding fifty dollars ($50.00) for a single gift and the aggregate value of 
which gifts may not exceed one hundred fifty dollars ($150) in a calendar year, neither a board 
member nor an employee of the board shall receive or accept anything of value directly or indi- 
rectly from a person who: 

A. has a current contract with the board; 

B... is a potential bidder, offeror or contractor for the provision of services or personal property 
to the board; 

C. is authorized to invest public funds pursuant to state or federal law or is an COROT or 
agent of such a person; or 

D. is an organization, asanciutien! or other entity having a membership that includes persons 
described in Subsections A through C of this section. 


History: Laws 1999, ch. 153, § 2; 2017, ch, 21, § 3. deleted "retirement", and deleted "or association"; in Sub- 

The 2017. amendment, effective June 16, 2017, made section B, after "property to the", deleted "retirement", 
technical changes; in the catchline, deleted "restriction on and deleted "or association"; and in Subsection D, after 
campaign contribution; required reporting"; redesignated "described in", deleted "Paragraphs (1) through (3) of this 
former Paragraphs A(1) through A(4) as Subsections A subsection" and added "Subsections A through C of this 
through D, respectively; in Subsection A, after "with the", section". 


22-11-6. Board; powers; duties. 


A. The board shall: 
(1) properly and uniformly enforce the Educational Retirement Act; 
(2) hire employees and delegate administrative authority to these employees; 
(3) make an actuarial report on the financial operation of the Educational Retirement Act 
to the legislature at each regular session every odd-numbered year; 
(4) accept donations, gifts or bequests to the fund; and | 
(5) adopt regulations pursuant to the Educational Retirement Act. 
B. The board may: 
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22-11-7 EDUCATIONAL RETIREMENT 22-11-8 


(1) select and contract for the services of one or more custodial banks. For purposes of 
this subsection, "custodial bank" means a financial institution with the general fiduciary duties to 
manage, control and collect the*assets of an investment fund, including receiving all deposits and 
paying all disbursements as directed by staff, safekeeping of assets, coordination of asset trans- 
fers, timely settlement of securities transactions and accurate and timely reporting by mainethesh nes 
account and in total; and 

(2) contract for legal services for litigation matters on a contingent fee basis, subject to the 
provisions of the Procurement Code [13-1-28 through 13-1-199 NMSA 1978]; provided that: 

(a) the board shall submit each proposed contract to the attorney general for review 
of the contingency fee. The attorney general shall review a proposed contract within thirty days 
after receiving the.contract. The review shall take into account the complexity of the factual and 
legal issues presented by the claims to be pursued under the contract. If the attorney general ad- 
vises the board that the proposed contingency fee is not reasonable, the board may nevertheless 
approve the contract and the contingency fee if no fewer than four members vote for approval; 

(b) each prospective contractor seeking to represent the board on a contingency fee 
basis shall file with the board the disclosure required by Section 13-1-191.1 NMSA 1978 disclosing 
all campaign contributions made to the governor, attorney general, state treasurer or any member 
of the board, or to a political committee that is intended to aid or promote the nomination or elec- 
tion of any candidate to a state office if the committee is: 1) established by any of the foregoing 
persons or their agents; 2) established in consultation with or at the request of any of the foregoing 
persons or their agents; or 3) controlled’ by one of the foregoing persons or their agents; and 

(c) nothing in this paragraph shall prejudice or impair the rights of a qui tam plain- 
tiff pursuant to the Fraud Against Taxpayers Act [44-9-1 through 44-9-14 NMSA 1978]. 


History: 1953 Comp., § 77-9-6, enacted by Laws contract for legal services for contingent fee litigation, 
1967, ch. 16, § 130; 2011, ch. 157, § 1; 2017, ch. 21, § 4. subject to the attorney general's review of the contingent 
The 2017 amendment, effective June 16, 2017, in Para- fee and subject to the disclosure of campaign contribu- 
graph A(4), after "gifts or bequests", added "to the fund". tions by prospective contractors for contingent fee rep- 
The 2011 amendment, effective June 17, 2011, au- resentation, 


thorized the board to select a custodial bank and to 


22-11-7. Educational retirement director; bond. 


A. The board shall employ an educational retirement director. The director shall be the admin- 
istrative officer for the board in carrying out the provisions of the Educational Retirement Act and 
shall have those additional duties provided in the rules of the board. 

B. Before assuming the duties of office, the director shall obtain an official bond payable to the 
fund and conditioned upon the faithful performance of the director's duties during the director's 
term of office, The bond shall be executed by a corporate surety company authorized to do business 
in this state. The amount of the bond shall be not less:than twenty-five thousand dollars ($25,000). 
The board may elect to obtain a schedule or blanket corporate surety bond covering the director 
and employees of the board for any period not exceeding four years. The cost of a bond obtained 
pursuant to this section shall be paid from the fund..Any bond obtained shall be approved by the 
board and filed with the secretary of state. 


History: 1953 Comp., § 77-9-7, enacted by Laws . The: 2017 amendment, effective June 16, 2017, made 
1967, ch. 16, § 131; 2017, ch. 21, § 5. technical changes; in Subsection A, after "provided in the", 
Cross references. — For official bonds of state officers deleted "regulations" and added "rules"; and in Subsec- 


and employees, see the Surety Bond Act, 10-2-13 NMSA tion B, substituted "the director's" for "his" throughout the 
1978, ) ; subsection, and after "director and employees of the", de- 
leted "division" and added "board". 


22-11-8. Medical authority; fees. . 


A. The board shall employ the services of a medical authority. The medical authority may 
examine, make reports of and certify the medical condition of applicants for and recipients of dis- 
ability benefits pursuant to the Educational Retirement Act, 
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B. The board shall pay the medical authority a enemneaia fee for nara services. 


History: 1953 Comp., § 77-9-8, enacted by Laws | | penefitétar in Subsecticti A, after "The forsian’ authority", 
1967, ch. 16, § 132; 2017, ch. 21, § 6. ? deleted "shall" and: added "may", after "make reports", 

The 2017 amendment, effective June 16, 2017, re- added "of", and after ' ‘certify the", deleted "physica : and 
moved the provision regarding mandatory medical’ ex- added "medical" and in Subsection B, after "reasonable 


aminations of applicants for and recipients of disability fee for", deleted "his" 


22-11- 9. Actuary; fees. 


A. The board shall:employ the services of an obama: The actuary shall prepare a table of 
actuarial equivalents for use of the board ‘and the director in computing the value of advanced, 
deferred or optional payment of benefits pursuant to the Educational Retirement Act. The actuary 
shall also study the financial operations | of the Educational Retirement Act and shall sey writ- 
ten reports thereon to the board.. 

B. The board shall pay the actuary a reasonable fee for professional services. 

C. Unless otherwise required by the governmental accounting standards board of the Ameri- 
can institute of certified public accountants, an actuarial report shall be conducted at least once 
every three oo . 


History: 1953 Comp., § 77-9-9, enacted by Laws The 2003 aiteidasdend, effective June 20, 20038, added 
1967, ch. 16, § 183; 2003, ch. 39, § 3; 2017, ch. 21, § 7. - Subsection C, 

The 2017 amendment, effective June 16, 2017, in Sub- 
section B, after "reasonable fee for", deleted "his". 


22-11-10. Salaries; fees; expenditures. 


A. The amount of salaries and fees to be paid by the board shall be fixed by the regulations of 
the board. 

B. Salaries and fees paid, and all other necessary expenditures of the board, shall be paid out 
of the fund unless otherwise provided by law. 


History: 1953 Comp., § 77-9-10, enacted by Laws 
1967, ch. 16, § 134, 


22-11-11. Educational retirement fund; suspense fund. 


A. The "educational retirement fund" and the "educational retirement suspense fond ® are cre- 
ated. 

B. The state treasurer shall be the custodian of the pane and the board shall be the eriites 
of the funds. 

C. All membership fees, contributions from members ft local administrative units, securities 
evidencing the investment of money from the fund, interest, gifts, ater or’ Pateoan shall be ie 
posited in the educational retirement fund. 

D. All amounts received in satisfaction of a claim brought by peivate aieeere on behalf of 
the board shall be deposited into the educational retirement suspense fund. The board shall dis- 
burse the compensation due the private attorneys, together with reimbursement for reasonable 
costs and expenses, in accordance with the terms of the contract with the attorneys. After the dis- 
bursements have been made, the balance ofeach deposit shall be distributed to the educational 
retirement fund. 


History: 1953 Comp., § 77-9-11, enacted by Laws of funds received in satisfaction of claims brought by pri- 
1967, ch. 16, § 185; 2011, ch. 157, § 2. vate attorneys and payment of attorney fees and cost. 
The 2011 amendment, effective June 17, 2011; cre- ‘ i 
ated the educational retirement suspense fund for deposit 
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22-11-12. Fund; suspense fund; disbursements. : 


The state treasurer shall make disbursements from the educational retirement fund or the ed- 
ucational retirement suspense fund only on warrants issued by the department of finance and 
administration or through any, other process.as approved by the department of finance and. ad- 
ministration, Warrants for disbursements from the educational retirement fund or the educational 
retirement suspense fund shall be issued by the department of finance and administration. only 
upon voucher of the director. . 


History: 1953 Comp., § 77-9-12, enacted by Laws suspense fund only on warrants or through another ap- 
1967, ch. 16, § 136; 1993, ch. 69, § 2; 2011, ch. 157, § 3. proved process. 

The 2011 amendment, effective June 17, 2011, autho- The 1993 amendment, effective June 18, 1993, added 
rized the state treasurer to make disbursements from the the language beginning "or through any other process" at 


educational retirement fund or the educational retirement the end of the first sentence. 


22-11-13. Board authority to invest the fund; prudent investor 
standard; indemnification of board. 


A. The board is authorized to invest or reinvest the fund in accordance with the Uniform Pru- 
dent Investor Act [45-7-601 through 45-7-612 NMSA 1978}: 

B. The board shall provide quarterly performance reports to the legislative finance committee 
and the department of finance and administration, Annually, the board shall ratify and provide 
its written investment policy, including any amendments, to the legislative finance committee and 
the department of finance and administration. 

C. The board or its designated agent may enter into contracts for the temporary exchange of 
securities for the use by broker-dealers, banks or other recognized institutional investors, for peri- 
ods not to exceed one year, for a specified fee or consideration. Such a contract shall not be entered 
into unless the contract is fully secured by a collateralized, irrevocable letter of credit running to 
the board, cash or equivalent collateral of at least one hundred two percent of the market value 
of the:securities plus accrued interest temporarily exchanged. This collateral shall be delivered 
to the fiscal agent of New Mexico or its designee contemporaneously with the transfer of funds 
or delivery of the securities. Such contract may authorize the board to invest cash collateral in 
instruments or securities that are authorized fund investments and may authorize payment of a 
fee from the fund or from income generated by the investment of cash collateral to the borrower of 
securities providing cash as collateral. The board may apportion income derived from the invest- 
ment of cash collateral to pay its:agent in securities lending transactions. 

D.” Commissions paid for the purchase’ or‘sale of any securities pursuant to the provisions of 
the Educational Retirement Act shall not exceed brokerage rates prescribed and approved by 
national stock exchanges or by industry practice. 

E. Securities purchased for the fund shall be held in the custody of the state treasurer, At the 
direction of the board, the state treasurer shall deposit with a bank or trust company the securi- 
ties for safekeeping or servicing. 

F. The board may consult with the state investment conga or the state investment officer; 
may request from the state investment council or the state investment officer any information, 
advice or recommendations with respect to investment of the fund; may utilize the services of the 
state investment council or the state investment officer; and may act upon any advice or recom- 
mendations of the state investment council or the state investment officer. The state investment 
council or the state investment officer shall render investment advisory services to the board upon 
request and without expense to the board. The board may also employ the investment manage- 
ment services and related management services of a trust company or national bank exercising 
trust powers or of an investment counseling firm or brokers for the purchase and sale of securities, 
commission recapture and transitioning services and may pay reasonable compensation for those 
services from funds administered by the board. 

G. The board shall annually provide for its members no less than eight hours of training in 
pension fund investing, fiduciary obligations or ethics. A member elected or appointed to the 
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board who fails to attend the training for two:consecutive years shall be deemed to have resigned 


from the board. 


H. Members of the board, including any designee authorized by Paragraph (1) or (2) of Sub- 
section B of Section 22-11-3 NMSA 1978, jointly and individually, shall be indemnified from the 
fund by the state from all claims, demands, suits, actions, damages, judgments, costs, charges and 
expenses, including court costs and attorney fees, and against all liability, losses and damages of 
any nature whatsoever that members shall or may at any time sustain by reason of any decision 
made in the performance of their duties pursuant to this section. 


History: 1953, Comp., § 77-9-13, enacted by Laws 
1967, ch. 16, § 187; 1969, ch. 203, § 1; 1970, ch. 81, § 3; 
1975, ch. 211, § 5; 1987, ch. 71, 8 1; 1989, ch. 22, § 1; 
19938, ch. 69, § 8; 2001, ch. 190, § 1; 2005, ch. 240, § 6; 
2009, ch. 288, § 13; 2011, ch. 160, § 2. 

Cross references, — For applicability of insurance or 
banking laws to administration of article, see 22-11-43 
NMSA 1978. 

For the federal Investment Company Act of 1940, see 15 
U.S.C. § 80a-1 et seq. ' 

For the legislative finance committee, see 2-5-1 NMSA 
1978. - 

For the department of finance and administration, see 
9-6-3 NMSA 1978. 


ANNOTATIONS 


Reimbursement for expenses of privately re- 
tained attorney. — The indemnification authorized by 
Subsection H of Section 22-11-18 NMSA 1978 applies only 
when legal representation is not available under the Tort 
Claims Act, Section 41-4-1 NMSA 1978 et seq., or by the 
attorney general's office. 2010 Op, Att'y Gen. No, 10-05. - 

Where a member of the educational retirement board 
retained an attorney to represent the board member per- 
sonally in a lawsuit under the Fraud Against Taxpayers 
Act, Section 44-9-1 NMSA 1978 et.seq., and in connection 
with.a securities and exchange commission investigation 


and the risk management division of the general services 


The 2011 amendment, effective June 17, 2011, pro-' 


vided for the indemnification of designees appointed by 
the secretary of education and the state treasurer. 

The 2009 amendment, effective July 1, 2009, added 
Subsection G, 

The 2005 amendment, effective July 1, 2005, deleted 
former Subsections A(1) through (10), which provided 
the classes of securities and investments in which the 
retirement board could invest’ and reinvest funds; added 


‘department assigned or made counsel available to rep- 


resent the board member, the state was not required to 
reimburse the board member for expenses resulting from 
retaining private counsel. 2010 Op. Att'y Gen. No. 10-05. 
Reimbursement for expenses of public relations 
firm. — Where a member of the educational retirement 
board, who was a defendant in lawsuit under the Fraud 


~ Against Taxpayers Act, Section 44-9-1 NMSA 1978 et seq., 


Subsection A to authorize the board to invest and rein- | 


vest the fund in accordance with the Uniform Prudent 
Investor Act; added Subsection B which provided that 
the board shall provide reports and investment policies 
to the legislative finance committee and the department 
of finance and administration; deleted former Subsection 
D, which provided that the prudent man rule applies to 
investment of the fund; deleted the former provision of 


Subsection F, which provided that the board may employ’ 


investment advisory services and investment manage- 
ment services; and in Subsection F, provided that the 
board may employ the investment management services 
and related management services of a trust’company or 
national bank exercising trust powers or an investment 
counseling firm or brokers for the purchase and sale of se- 
curities, commission recapture and transitioning services 
and may pay for the services from funds administered by 
the board. 

The 2001 amendment, effective June 15, 2001, in 
Paragraphs A(5) and A(7), substituted "debentures, in- 
struments, conditional sales agreements, securities: or 
other evidence of indebtedness of any corporation, part- 
nership or trust" for "or commercial paper of any corpo- 
ration", inserted "or any security convertible to common 
stock" following "common stock", inserted "partnership or 
trust" preceding "organized", and deleted "that the corpo- 
ration shall have a minimum net worth of twenty-five mil- 
lion dollars ($25,000,000);-and provided" preceding "that 
the fund shall not"; and in Paragraph A(10), deleted "and 
which has net assets of at least twenty-five million dollars 
($25,000,000)" following "United States". 

The 1998 amendment, effective June 18, 1993, re- 
wrote this section to the extent that a detailed comparison 
is impracticable. 

The 1989 amendment, effective March 10, 1989, in 
Subsection B, added "or consideration" at the end of the 
first sentence and added the fourth and fifth sentences. 


and the subject of an investigation by the securities and 
exchange commission, personally incurred expenses for 
advice and consultation provided by a public relations 
firm; the board member did not incur the expense of hir- 
ing a public relations firm because of the board member's 
decisions as an educational retirement board member; 
and the board member incurred the expense as a result of 
the board member's independent, personal decision that 
the board member required the services of the public re- 
lations firm, the state was not required.to reimburse the 
board member for the cost of hiring the public relations 
firm. 2010 Op. Att'y Gen. No. 10-05. 

Indemnification of an entity owned by a board 


-member. — Indemnification is not allowed under Subsec- 
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tion H of Section 22-11-13 NMSA 1978 where an entity 
in which an educational retirement board member has an 
ownership interest is sued as a result of decisions made by 
the board. member as a member of the educational retire- 
ment board. 2010 Op. Att'y Gen. No. 10-05. 

Indemnification in criminal matters. — Indemnifi- 
cation is allowed under Subsection H of Section 22-11-13 
NMSA 1978 where an educational retirement board mem- 
ber is charged with a crime provided that the charges re- 
sult from a decision the member made in the performance 
of the board member's duties and the board member suc- 
cessfully defends against the charges. Indemnification for 
expenses incurred by a board member in a criminal de- 
fense should be strictly limited to reimbursement. 2010 
Op. Att'y Gen. No. 10-05. 
. Authority to implement Subsection H. — The pow- 
ers granted the educational retirement board by Subsec- 
tions A and E of Section 22-11-6 NMSA 1978 and Subsec- 
tion B of Section 22-11-14 NMSA 1978 provide sufficient 
authority to the educational retirement board to imple- 
ment Subsection H of Section 22-11-13 NMSA 1978. 2010 
Op. Att'y Gen. No. 10-05. 

The educational retirement board has the right and 
duty to approve attorneys who represent board members 
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under Subsection H of Section 22-11-13 NMSA 1978. 2010 H of Section 22-11-13 NMSA 1978 so that any expendi- 


Op. Att'y Gen. No. 10-05. tures made from the educational retirement fund to in- 

Fiduciary duty with regard to indemnification of | demnify educational retirement board members are rea- 
board members. — The educational retirement board sonable, necessary and appropriate. 2010 Ce, Att'y Gen. 
has the fiduciary duty to implement and apply Subsection No. 10-05.’ 


22-1 1-14. Fund; restrictions. 


A. No member of the board or employee of the board shall have any interest, directly or indi- 
rectly, in the gains or profits of any investments made by the board, except for regular salaries and 
per diem and mileage allowances authorized pursuant to the Educational Retirement Act. 

B. _No member of the board or employee of the board shall, directly or indirectly for himself or 
as an agent or partner for others, borrow from the fund or deposits of the board, or in any man- 
ner use the fund or deposits except to make current and necessary disbursements authorized by 
the board. : diver cl 

C. No member of the Bedi! or employee of the board shall beesme an endorser or surety or 
become in any manner an obligor for moneys loaned or borrowed by the board. 


History: 1958 Comp., § 77-9-14, enacted by Laws For payment of salaries ene fees by board, see 22-11-10 
1967, ch. 16, § 138. NMSA 1978. 

Cross references. — For compensation of members of 
board, see 22-11-5 NMSA 1978, 


22-11-15. Fund; verge? Bayete 


A. After filing seuibdcan demand with the director, a member is entitled to’a refund of the total 
amount of the member's contributions plus interest at a rate set by the board, reduced by ss sum 
of any disability benefits previously received by the member, if: 

(1) the'member terminates employment sis reasons other:than by retirement, disability 
or death; 

(2) \ the member has deeripted himself from the Educational Retirement eet or 

(3) the member was not reemployed following a period of disability during which he re- 
ceived disability benefits. 

B. The director may, at the request of a member, make payment on behalf of the member for 
any or all of the refund to an individual retirement account or a qualified retirement plan that 
accepts rollovers. 

C. Ifthe amount of a deceased member's eanuifahice or residual contribution does not ex- 
ceed the sum of one thousand dollars ($1,000) and no written claim is made to the board for it 
within one year from the date of the member's death, by his surviving beneficiary or the mem- 
ber's estate, payment thereof may be made to'the named beneficiary or, if none is named, to the 
person the board determines to be entitled to the contribution under the laws of New Mexico. 
Any payment made by the board pursuant to this subsection shall bea bar to a claim by any 
other person. 

D. The interest provided for in Subsection A of this section shall aoe ae to contributions 
paid to the fund after July 1, 1971 and on deposit in the fund for a period of at least one fiscal year; 
provided that no such interest shall be allowed on refunds of contributions that were paid into the 
fund prior to July 1, 1971. 


History: 1953 Comp., § 77-9-15, enacted by Laws The 2008 amendment, effective June 20; 2003, sub- 
1967, ch. 16, § 189; 1971, ch. 12, § 1; 1984, ch, 19, § 1; stituted "set by the board" for "equal to seventy-five per- 
1993, ch. 69, § 4; 2008, ch. 39, § 4, cent of the average rate earned by the fund during the five 

Cross references, — For payment of benefits upon fiscal years preceding the fiscal year of refund" near the 
death during reemployment, see 22-11-26 NMSA 1978. middle of Subsection A. 

For retirement benefit options, see 22-11-29 NMSA The 1998 amendment, effective June 18, 1993, added 
1978, present Subsection. B; redesignated former Subsections B 

For disability benefits, see 22-11-35 to 22- 11- 40 NMSA and C as Subsections Cc and D; and made a minor stylistic 
1978. change. 
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22-11-16. Regular membership. 


PUBLIC SCHOOLS 


22-11-17 


Except as otherwise provided i in the Educational Retirement Act, being a regular member shall 
be a condition of employment and shall exclude membership and participation in any other state 


retirement program. 


History: 1953 Comp., § 77-9-16, enacted by Laws 
1967, ch. 16, § 140. 
Cross references. — For optional coverage of persons 


qualified to be regular members and covered by retire-) 


ment program for federal civil service employees, see 22- 
11-19 NMSA 1978. 


ANNOTATIONS 


Retired legislator entitled to benefits from edu-. 


cational and public employees' retirement systems. 
— Since when a legislator is retired and no longer an em- 
ployee he isnot, pursuant to Section 22-11-2 NMSA 1978, 


a "regular member" under the Education Retirement Act 
and is not excluded from membership and participation in 
another state retirement program by this section, there- 
fore he may receive benefits. from both the educational 
retirement system and the public employees' retirement 
system. 1979 Op. Att'y Gen’ No. 79-05. 

Public employees retirement association. — Full- 
time city. public school teacher who, was a member of the 


educational retirement system, and who was simultane- 


ously employed on a part-time basis by the city, was not 
required to be a member of the public employees retire- 
ment association. 1988 Op. Att'y Gen. No. 88-70. 


22-11-16.1. Regular membership continuation of certain transferred 
employees. 


Notwithstanding Subparagraph (b) of Paragraph (1) of Subsection B of Section 22-11-2 NMSA 
1978, a regular member who is an employee of a local administrative unit that is a state educa- 
tional institution named in Article 12, Section 11 of the constitution of New Mexico and who trans- 
fers to a general hospital or outpatient clinics of that hospital operated by the local administrative 
unit will have the option to continue his regular membership rather than become a member of a 
retirement plan offered by the general hospital or outpatient clinics of that hospital: The option 
shall be exercised by filing a written election with both the educational retirement director and. 
the designated officer of the local administrative unit. This election shall be made:within sixty 
days after the effective date of the regular member's transfer and shall be irrevocable as long as 
the employee is employed by the general hospital or outpatient clinics of that aes operated by 
the local administrative unit. 


History: 1978 Comp., § 22-11-16.1, enacted by Laws 
1999, ch. 290, § 1. 


22-11-16.2. Substitutes; membership status. 


An employee engaged on a day-to-day basis to replace another employee who is temporarily 
absent shall be considered a substitute and shall not be covered under the Educational Retire- 
ment Act. An employee engaged to fill a vacant position, including a position vacated by a leave of 
absence of at least ninety days, shall not be considered a substitute and is subject to the require- 
ments of the Educational Retirement Act. . 


History: Laws 2019, ch. 258, § 7; repealed and re- 
enacted by Laws 2020, ch. 10, § 2. 


Repeals and reenactments. — Laws 2020, ch. 10, § 2 
repealed former 22-11-16.2 NMSA 1978, and enacted a 
new section, effective May 20, 2020. 


22-11-17. Provisional membership. 


A provisional member is a person who is employed by the board, the ‘epatitfoht, the New 
Mexico school for the deaf, the northern New Mexico state school, the New Mexico school for the 
blind and visually impaired, the girls' welfare home, the New Mexico boys' school or the Los Lunas 
medical center and who has the option of qualifying for coverage under either the Educational 
Retirement Act or the public employees retirement association. This option shall be exercised by 
filing a written election with both the director and the executive secretary of the public employees 
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retirement association. This election shall be made within six months after employment and shall 
be irrevocable regardless of subsequent employment or reemployment in any administrative unit 
enumerated in this section. Until this election is made, the provisional member shall be covered 
and shall be required to make contributions under the Educational Retirement Act. 


History: 1953 Comp., § 77-9-17, enacted by Laws service credit for periods of employment during which the 
1967, ch. 16, § 141; 1971, ch. 268, § 1; 1973, ch. 382, § 1; exemption or exemptions were in force and, in Subsection 
1983, ch. 101, § 1; 1987, ch. 208, § 1; 1989, ch. 30, § 1; D, substituted "New Mexico girls' school" for "girls' wel- 
1993, ch. 69, 8 5; 2008, ch. 227, § 1; 2017, ch. 21,§ 8. fare home" and made minor stylistic changes. 

Cross Seferencea: — For the Social Security Act, see The 1989 amendment, effective July 1, 1989, in 
42 U.S.C. § 301 et seq. Subsection C, substituted all of the present language of 

For the school for the deaf, see 21-6-1 NMSA 1978. Paragraph (1) beginning with "board's" for "average rate 

For the northern New Mexico state school, see 21-4-1 earned by the fund during the five fiscal years preceding 
NMSA 1978. the fiscal year in which payment is made", and substi- 

For the New Mexico school for the blind and visually tuted "1992" for "1986" in Paragraph (4). 
impaired, see 21-5-2 NMSA 1978. 

For the New Mexico boys' school, see N.M. Const. art. ANNOTATIONS 
XIV, § 1. 


Suspension of benefits upon resumption of em- 
ployment. — An employee of the department of finance 
and administration, retired pursuant to the provisions of 
the Public Employees Retirement Act, may not resume 


For the girls' welfare home, see N.M. Const. et. XIV, § 1. 
The 2017 amendment, effective June 16, 2017, clari- 
fied the requirements for provisional membership; deleted 
Subsections A through D and removed the subsection employment with the department of education without 
designation for former Subsection E; in the undesignated suspension of retirement benefits. 1987 Op. Att'y Gen. 


paragraph, after "provisional member", added "is a person _—-No, 87-37 (decided under former Section 10-11-22 NMSA 
who is", after "the department", deleted "of education", af- 1978), 


ter "New Mexico school for the", added "blind and", after 
"visually", deleted "handicapped" and added "impaired", 
after the next occurrence of "the", deleted "New Mexico" : : 
2g . ile A, not resume employment with the department of education 
after "girls'", deleted "school" and added "welfare home", without suspension of her educational retirement ben- 


after "Los Lunas medical center", deleted "shall have" and efits. 1987 Op. Att'y Gen. No. 87-38 (decided under former 
added "and who has", after each occurrence of "public em- Section 10-11-8 NMSA 1978). 


So heen eee ee aay Pee Public Employees Retirement Act annuitants 
: ; ‘i 7 Wi his". del whom the department of education subsequently 
tional retirement , and after enumerate in this", deleted employs and who elect to participate in the educational 
subsection" and added "section". — 4 retirement system by making contributions to that sys- 
The 2003 amendment, effective June 20, 2008, a tem do not "qualify for (retirement) coverage" under Para- 
abe: by arn i enc est ae earn nei graph D, since they are not considered as having acquired 
© AREOLA REP CUT SEGDRE SHOT. BG CREEpTEBEN EOUDRECLLOR any service credit for purposes of educational retirement 


D; redesignated former Subsection D as present Subsec- benefits. 1987 Op. Att'y Gen. No. 87-37 (decided under re 
tion E; in present Subsection E, substituted "medical cen- mer Section 10-11-22 NMSA 1978). 


ter" for "mental hospital" following "the Los Lunas", and "Double dipping" disallowed. — This section does 
substituted "executive secretary" for "director" following not contemplate a useless act or a manipulative election 


"director and the". of coverage under the Public Emplo Reti 
yees Retirement Act 
The 1993 amendment, effective June 18, 1993, deleted for the sole purpose of enabling the state employee to en- 


a portion of Subsection C, pertaining to conditions govern- gage in "double dipping". 1987 Op. Att'y Gen. No. 87-38. 
ing the right of a provisional member to acquire earned 


An employee of a public school system, retired pursuant 
to the provisions of the Educational Retirement Act, may 


22-11-18. Repealed. 


Repeals. — Laws 2017, ch. 21, § 20 repealed 22-11-18 effective June 16, 2017. For provisions of former section, 
NMSA 1978, as enacted by Laws 1971, ch. 78, § 1, relat- see the 2016 NMSA 1978 on NMOneSource.com. 
ing to provisional members employed after July 1, 1971, 


22-11-19. Regular or provisional membership; optional coverage. 


A. Any person qualified to be a regular or provisional member covered by a retirement pro- 
gram established for federal civil service employees shall have six months after the commence- 
ment of employment to file a written notice with the director of his election not to be covered by 
the Educational Retirement Act. If the person so elects, he may withdraw any contributions made 
pursuant to the Educational Retirement Act. 

B. Any person qualified to be a regular or provisional member and who was employed by a 
regional education cooperative on July 1, 1993 shall have the right to exempt himself from Educa- 
tional Retirement Act coverage within thirty days and such exemption shall be irrevocable as long 
as the person is employed by a regional cooperative, . 
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History: 1953 Comp., § 77-9-18, enacted by Laws The 1993 amendment, effective July 1, 1993, desig- 
1967, ch, 16, § 142; 1998, ch. 232, § 8. _. nated the formerly undesignated provisions as Subsection 
a j A and added Subsection B. 


22-11-19.1. [Exemption of certain participants covered under’ ~— 
Comprehensive Employment and Training Act.] 


All participants covered under the Comprehensive Employment and Training Act (Public Law 
95-524) are exempt from coverage under the Educational Retirement Act; eifeciioe duly: 1, 1979, 
except for those employees who have vested i in the plan by that date. 


History: Laws 1979, ch. 316,§ 1. |, | found at 29 US.C. §§.801 to 999 before it was repealed in 
Compiler's notes. — The federal Comprehensive Em- 1982 by P.L, 97-800, Title I, § 184(a)(1). ) 
ployment and Training Act, referred to in this section, was M 


22-11-19.2. Beonlan or provisional membership; regional education 
cooperatives. a aa ST 


Any person employed by a regional education cooperative and qualified to be a regular or'provi- 
sional member shall have the right to acquire earned service credit for periods of employment with 
the regional education cooperative when the member was neither covered nor retired under the 
Educational Retirement Act, under the following conditions: 

A. both the member and the administrative unit contributions, at the rates in effect arin the 
periods of employment and applied to earnings of the member during such periods, are paid to the. 
fund, together with interest, at a rate equal to the board's actuarial earnings assumption rate at 
the time of purchase; . 

B. both member and administrative unit contributions, together with interest, are paid by the 
member; or 

C. the member tenders payment of his contributions, together with interest and the local ad- 
ministrative unit by which he was employed may, but shall not be obligated to, pay the afaninihtts 
tive unit contributions, together with interest. 


History: 1978 Comp., § 22-11-19.2, enacted by Laws 
1993, ch. 232, § 9. 


22-11-20. Repealed. 


Repeals. — Laws 1993, ch. 69, § 11 repealed 22-11- provisions of former section, see the 1992 NMSA 1978 on 
20 NMSA 1978, as enacted by Laws 1967, ch. 16, § 148, NMOneSource.com. 
relating to membership fees, effective June 18, 1993. For 


22-11-21. Contributions; members; local administrative units. 


A. Except as provided in Subsection D of this section, for a member whose annual salary is 
greater than twenty-four thousand dollars ($24,000), the member shall make contributions to the 
fund at the,rate of ten and seven-tenths percent of the member's annual salary. 

B. For a member whose annual salary is twenty-four thousand dollars ($24, 000) or aby the 
member shall make’ contributions to the fund at the rate of seven nine- Stet percent of the 
member's annual salary. 

C. Except as provided in Subsection D of this section; each local waintlflettative unit shall make 
an annual contribution to the fund according to the following schedule: . 

(1) from July 1, 2021 through June 30, 2022, at the rate of fifteen and fifteen-hundredths 
percent of the annual da disp of each member employed by the local administrative unit; 

(2) from July 1, 2022 through June 30, 2023, at the rate of seventeen and fifteen-hundredths 
percent of the annual salary of each member employed by the local administrative unit; and 

(3) on and after July 1, 2023, at the rate of eighteen and fifteen-hundredths percent of the 
annual salary of each member employed by the local administrative unit. 
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D. If, in a calendar year, the salary of a member, initially employed bya local administrative 
unit on or after July 1, 1996, equals the annual compensation limit set pursuant to Section 401(a) 
(17) of the Internal Revenue Code of 1986, as amended, then: 

(1) for the remainder of that calendar year, no additional member contributions or local 
administrative unit contributions for that member shall be made pursuant to this section; pro- 
vided that no member shall be denied service credit solely because contributions are not made by 
the member or‘on behalf of the member pursuant to this subsection; and 

(2) the amount of the annual compensation limit shall be divided into four equal dartions: 
and, for purposes of attributing contributory employment and crediting service credit, each Pore 
tion shall be attributable to one of the four quarters of the calendar year. 


History: 1953 Comp., § 77-9-20, enacted by Laws 
1967, ch. 16, § 144; 1974, ch, 5, § 1; 1981, ch. 293, §-1; 1984, 
ch. 19, § 2; 1991, ch. 140, § 1; 1992, ch. 117, § 1; 2005, ch. 
273, § 1; 2008, ch. 68, § 1; 2009, ch. 127, § 11; 2010, ch. 67, 
§ 1; 2011, ch. 178, § 13; 2013, ch. 61, § 1; 2019, ch. 237, 
§ 18; 2019, ch. 258, § 1; 2021, ch. 44, § 1; 2022, ch, 29, § 1, 

Repeals, — Laws 2021, ch, 44, § 5 repealed Laws 2019, 
ch, 237, § 18, effective July 1, 2021. 

Cross references, — For Section 401(a)(17) of the In- 
ternal Revenue Code of 1986, see 26 U.S.C, 401. 

The 2022 amendment, effective May 18, 2022, in- 
creased employer contributions to the educational retire- 
~ ment fund; and in Subsection C, added a new Paragraph 
C(2) and redesignated former Paragraph C(2) as Para- 
graph C(3), and in Paragraph C(3), after "July 1", deleted 
"2022" and added "2028", and after "at the rate of", de- 
leted:'sixteen" and added "eighteen" 


The 2021-amendment, effective July 1, 2021, in- . 


creased certain contributions, and revised the schedule 
for contributions, to the educational retirement fund; and 
in Subsection C, after "annual contribution to the fund", 
deleted "on and after July 1, 2019, at the rate of fourteen 
and fifteen-hundredths percent of the annual salary of 
each member employed by the local administrative unit" 
and added "according. ‘to the following schedule", and 
added Paragraphs C(1) and C(2). 


Temporary provisions. — Laws 2021, ch. 44, § 4 


provided that before July 1, 2022, the educational retire- 


deleted "C" and added "D", and after "section", deleted 
"each" and added "for a member whose annual salary 
is greater than twenty thousand dollars ($20,000), the"; 
deleted former Paragraphs (1) through (5) of Subsection 
A, which provided the contribution rates for members for 
fiscal years beginning in 2005 and ending in 2013; added 
Paragraphs (1) through (2) of Subsection A; added Subsec- 
tion B; in Subsection C, in the introductory sentence, after 
"Subsection", deleted "C" and added ."D"; deleted, former 
Paragraphs (1) through (8) of Subsection B, which pro- 
vided the contribution rates for local administrative units 
for fiscal years beginning in 2005 and ending in 2013; re- 
numbered former Paragraphs (9) and (10) of Subsection 
B as Paragraphs (1) and (2) of Subsection B respectively; 
and renumbered former Subsection C as Subsection D. 
The 2011 amendment, effective July 1, 2011, for the 
period from July 1, 2011 through June 30, 2012, increased 
the member contribution rate for members whose annual 
salary is more than twenty thousand dollars; for the pe- 
riod July 1, 2011 through June 30,2012, decreased the 
local administrative unit contribution rate by different 
percentages depending on whether the annual salary of 
members is more or less than twenty thousand dollars; for 
the period July 1, 2012 through June 30, 2013, increased 


. the local administrative unit contribution rate for mem- 


ment board shall report to the department of finance and’, 


administration, any other affected agency, the legislative 


finance committee, legislative education study committee © 


and any other appropriate interim legislative’ committees 
on fund status and options to improve pension plan sol- 
vency without additional contributions from public em- 
ployers. 

The 2019 amendment, effective Tuly! ‘1, 2019, raised 
the salary threshold for member contribution amounts; 
in Subsection A, in the introductory clause, after "greater 
than", deleted "twenty thousand dollars ($20,000)" and 
added "twenty-four thousand dollars ($24,000)", and after 
"fund", deleted "according’ to 'the following schedule", de- 
leted Paragraph A(1), paragraph designation "(2)" and the 
language "On and after July 1,'2014"; in Subsection B, af- 
ter the subsection designation, deleted "On and after July 
1, 2008", after "annual salary is", deleted "twenty thou- 
sand dollars ($20,000)" and added "twenty-four thousand 
dollars ($24,000)", and after "member", deleted “contribu- 
tion" and added "shall make contributions to the fund at 
the"; and in Subsection C, after "contribution to the fund”, 
deleted "according to the following schedule:"” and added 
"on and after July 1, 2019, at the rate of fourteen and 
fifteen-hundredths percent of the annual salary of each 
member employed by the local administrative unit", and 
deleted former Paragraphs C(1) and C(2). 

The 2018 amendment, effective July 1, 2013, in- 
creased the ‘contribution rate of members whose annual 
salary is greater than twenty thousand dollars; in Sub- 
section A, in the introductory sentence, after "Subsection", 
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bers whose annual salary is twenty thousand dollars or 


~ less; and increased the local administrative unit contribu- 


tion rate for the period July 1; 2013 through June 30, 2014 
and for periods beginning on and after July 1, 2014. 

Temporary provisions, — Laws 2011, ch. 178, § 14 
provided: 

A. No later than September 30, 2013, the retirement 
board of the public employees retirement association 
and the educational retirement board shall each cause 
an actuarial study to be conducted for each retirement 
system administered by the board, Each study shall ana- 
lyze whether the higher employee contribution rates and 
lower employer contribution rates required by Laws 2011, 
Chapter 178 and Laws 2009, Chapter 127 have had or will 
have an adverse actuarial effect on the retirement system 
in violation of Article 20, Section 22-of the constitution of 
New Mexico. The results of each study shall be submitted 
to the legislative finance committee and the governor. 

B.: If a study concludes that a retirement system has 
had or will have an adverse actuarial effect as a result of 
the higher employee contribution rates and the lower em- 
ployer contribution rates required by Laws 2011, Chap- 
ter 178 and Laws 2009, Chapter 127, the board that ad- 
ministers that retirement system shall submit a request 
for a supplemental appropriation to thesecond session of 
the fifty-first legislature in the amount that will rectify 
the adverse actuarial effect. 

The 2010. amendment, effective July 1, 2010, in Sub- 
section B(7), after "July 1", changed "2010" to "2011"; after 
"June 30", changed "2011" to "2012"; after "a sum equal to", 
deleted "eleven and sixty-five hundredths" and added "thir- 
teen and fifteen-hundredths"; after "local administrative 

nit", deleted:the former language, which provided that for 
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members whose annual salary is $20,000 or less, the local salary; provided in Subsections A(1) through (8) a sched- 
administrative unit would contribute thirteen and fifteen- ule of annual contributions; deletes former provision of 
hundredths percent of the member's annual salary; and in Subsection B which provided that each local administra- 
Subsection B(8), after "July 1", changed "2011" to "2012". tive unit shall make an annual contribution of seven and 
The 2009 amendment, effective July 1, 2009, in Para- six-tenths percent of the annual salary of each member 
graph (5) of Subsection A, added the exception at the end employed by the administrative unit; provides in Subsec- 
of the sentence; in Paragraph (6) of Subsection B, changed tions B(1) through (5) a schedule of annual contributions; 
"twelve and four-tenths" to "ten and nine-tenths"; and and deleted former Subsection C, which provided that each 
added the exception at the end of the sentence; and in administrative unit shall make an annual contribution of 
Paragraph (7) of Subsection B, changed "eleven and eight and sixty-five hundredths percent of the annual sal- 
fifteen-hundredths" to "eleven and sixty-five hundredths" ary of each member employed by the administrative unit. 
and added the exception at the end of the sentence. The 1992 amendment, effective March 10, 1992, sub- 
The 2008 amendment, effective July 1, 2008, added stituted "1993" for "1992"'near the beginning of Subsec- 
Subsection C. tions B and C; and substituted "sixty-five hundredths" for ’ 
Temporary provision. — Laws 2008, ch. 68, § 3, pro- "six-tenths" in Subsection C. 
vided for additional contributions to the educational re- The 1991 amendment, effective June 14, 1991, added 
tirement fund and restoration of service credit for employ- "Until July 1, 1992" at the beginning of Subsection B and 
ees whose member contributions and local administrative added Subsection C. 
unit contributions were incorrectly capped prior to July 1, 
2008, because the employee's salary eeeeuléa the annual ANNOTATIONS 
compensation ‘limit set pursuant to Section 401(a)(17) of Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
the Internal Revenue Code. ity and effect of retroactive change in rate of employee's 


the former provision of Subsection A that each member 


The 2005 amendment, effective June 17, 2005, deleted contribution to public pension fund, 78 A.L.R.2d 1197. 
shall contribute seven and six-tenths percent of his annual : 


22-11-21.1. Member contributions; tax treatment. 


Commencing on July 1, 1983, each local administrative unit shall, solely for the purpose of com- 
pliance with Section 414(h) of the Internal Revenue Code, pick up, for the purposes specified in 
that section, member contributions required by Subsection A of Section 22-11-21 NMSA 1978 for 
all annual salary earned by the member. Member contributions picked up under the provisions of 
this subsection shall be treated as local:administrative unit contributions for purposes of deter- 
mining income tax obligations under the Internal Revenue Code; however, such picked-up member 
contributions shall be included in the determination of the member's gross annual salary for all 
other purposes under federal and state laws. Members' contributions picked up under this section 
shall continue to be designated member contributions for all purposes of the Educational Retire- 
ment Act and shall be considered as part of the member's annual salary for purposes of determin- 
ing the amount of the member's contribution. The provisions of this section are mandatory, and the 
member shall have no option concerning the pickup or to receive the contributed amounts directly 
instead of having them paid by the local administrative unit to the educational retirement system. 


History: 1978 Comp., § 22-11-21.1, enacted by Laws there was no impairment or breach of contract resulting 
1983, ch. 91, § 1. from the 1990 repeal of the tax exemption provision and, 
Cross references. — For the Internal Revenue Code, although the plan conferred property rights that vested 
see 26 U.S.C. §. 1 et seq. For Section 414(h) of the Internal upon accumulating minimum earned service credits, 
Revenue Code, see 26 U.S.C, § 414(h). those rights did not include the right to receive pension 
benefits exempt from,tax. Pierce v. State, 1996-NMSC-001, 

ANNOTATIONS 121.N.M. 212, 910 P,2d.288. 

Provisions are salary reductions subject to FICA Because the retirement plan provided no contractual 
tax. — "Pickup" provisions of this section and Section 10- or vested right to receive an irrevocable tax exemption, 
11-125 NMSA 1978, whereby the state designated certain there was no constitutionally protected private interest 
employee pension contributions as employer contributions, in the tax exemption and there was no due process vio- 
constituted salary reduction agreements, and, as such, lation when the exemption was repealed. Pierce v. State, 
were subject to FICA taxes under 26'U.S.C. § 3121(v)(1)B), 1996-NMSC-001, 121 N.M. 212, 910 P.2d 288. is 
42 US.C. § 409(i)(2), and 26 U.S.C. § 3306(r)(1)(B), following ‘Trading" tax exemptions for health care. — 
the 1984 amendments to those sections. Pub. Employees' Repeal of the state income tax.exemptions for teacher 
Ret. Bd. v. Shalala, 153 F.3d 1160 (10th Cir. 1998), pensions and public employee pensions does not rem- 

Exemption from income tax permitted. — The edy constitutional defects of the proposed retiree health 
legislature may grant a special income tax exemption to care act under a theory that those exemptions would 
one kind of public employee, teachers, yet deny the same be."traded" for retiree health care, Those exemptions 
exemption to other public employees. Vaughn v. State are not property rights, irrepealable contractual en- 
Taxation & Revenue Dep't, 1982-NMCA-112, 98: N.M, titlements, or pension benefits, Hence, elimination of 
362, 648 P.2d 820, superseded by statute, Pierce v. State the favorable tax treatment for current retirees is not 
1996-NMSC-001, 121 N.M. 212, 910 P.2d 288, 1 consideration for a multi-million dollar health care plan 

Repeal of tax exemption. — Because no private that the state proposes to provide them. 1990 Op. Att'y 
contractual rights were granted by the retirement plan, Gen, No. 90-03. 
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22-11-21.2. Salary calculation; limitations. 


In establishing a member's average annual salary for determination of retirement benefits, sal- 
ary in excess of limitations set forth in Section 401(a)(17) of the Internal Revenue Code of 1986; 
as amended, shall be disregarded. The limitation on compensation for eligible employees shall not 
be less than the amount allowed pursuant to the Educational Retirement Act in effect on July 1, 
1993, For purposes of this section, "eligible employee" means an individual who was.a member or 
participant of the educational retirement plan or alternative retirement plan prior to the first plan 
year beginning after December 31, 1995. For a member,who first becomes a clinical faculty mem- 
ber of the university of New Mexico health sciences center on or after July 1, 1999, the limitation 
on compensation shall not be in excess of the member's base salary as specified.in the member's 
annual faculty contract or the limitations set. forth in Section 401(a)(17) of the Internal Revenue 
Code of 1986, as amended, whichever is less. ; i 


History: 1978 Comp., § 29.11-21.2, enacted by Laws The 1999 amendment, effective June 18, 1999, added 
1995, ch. 148, § 2; 1999, ch. 274, § 2. the last sentence, 

Cross references. — For Section 401 of the Internal 
Revenue Code of 1986, see 26 U.S.C. § 401. 


22- 11- 21 De Pick up; rollover. pa | | 9 


A. Commencing on July 1, 1998, each local administrative anit may, ilely for the purpose of 
compliance with Section 414(h) of the Internal Revenue Code of 1986, pick up, for the purposes 
specified in that section, member contributions permitted by Section 22-11-17 NMSA 1978; Sub- 
section C of Section 22-11-33 NMSA 1978; or Paragraph (4) of Subsection A’of Section 22-11-34 
NMSA 1978. Member contributions picked up under the provisions of this subsection shall be 
treated as local ‘administrative unit contributions for purposes of determining income tax obliga- 
tions under the Internal Revenue Code of 1986; however, such ‘picked-up member contributions 
shall be included in the determination of the member's gross annual salary for all other purposes 
under federal and state laws. Member contributions picked up under this section shall continue to 
be designated member contributions for all purposes of the Educational Retirement Act and shall 
be considered as part of the member's annual salary for purposes of determining the amount of the 
member's contribution, The provisions of this section are voluntary, and the member shall have ‘no 
option concerning the pick up to receive the contributed amounts directly instead of having them 
paid by the local administrative unit to the fund. The contribution may be paid through the local 
administrative unit's payroll deduction, 3 

B. Commencing July 1, 1998, the board may accept Pollover banteibutious, from other retire- 
ment funds solely for and subject to the restrictions set forth in Section 22-11-17 NMSA 1978 and 
Subsection B of Section 22-11-34 NMSA.1978 and the applicable restrictions set forth in the Inter- 
nal Revenue Code of 1986 for pension plan qualification. ; 


History: Laws 1998, ch, 38, § 1; 2008, ch, 227, § 2; throughout the section, in Subsection A inserted "Sub- 


2017, ch. 21, § 9. section D of Section 22-11-17 NMSA 1978; Subsection C 
Cross references. — For the Internal Revenue Code of of Section 22-11-33 NMSA 1978; or" following "member 
1986, see 26 U.S.C. “contributions permitted by," added the last sentence; in 
The 2017 amendment, effective June 16, 2017, in Subsection B, deleted "educational retirement" near the 
Subsection A, after "member contributions permitted by", beginning, inserted "Section 22-11-17 NMSA 1978 and" 
deleted "Subsection D of". : * following "set forth in." 


The 2003 amendment, effective June 20, 2003, 
inserted "of 1986" following "Internal Revenue,Code" , 


22-11-22. Payment; records; audits. 


A. Contributions shall be deducted from the salaries of members by the local administrative 
units as the salaries are paid. These contributions shall be forwarded monthly to the director for 
deposit in the fund. 
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B. Contributions of local administrative units shall be derived from revenue available to the 
local administrative unit and shall be forwarded monthly to the director for deposit in the fund. 
The board may assess an interest charge and a penalty charge on any Femitianes not mcs by its 
due date. 

C. Each local administrative unit shall record and certify quarterly to the director an itemized 
account of the contributions paid by each member and the local administrative unit. The director 
shall keep a record of these itemized accounts. 

D. The director or the director's authorized representative may audit the financial affairs, 
books and records, and may interview employees, of any local administrative unit at any time to 
ensure compliance with the Educational Retirement Act and rules adopted by the board. The local 
administrative unit shall cooperate with the director or the authorized representative and shall 
provide access to records, information and employees during regular business hours. If, during the 
course of the audit, the director or the director's designee finds discrepancies or violations of the 
Educational Retirement Act or rules adopted by the board, or if the director or the director's desig- 
nee finds that a local administrative unit does not have adequate financial controls or procedures 
in place to allow the local administrative unit to properly account for and pay required contribu- 
tions to the board: 

(1) the director shall order the local administrative unit to implement measures to remedy 
those matters, including payment to the fund of any contributions not properly calculated or paid, 
together with interest thereon at a rate to be established by the board. The local administrative 
unit shall promptly comply with that order; and 

(2) -the director shall submit .a report describing the discrepancy, violation or Sailates to 
maintain adequate financial controls or procedures to the board, the state auditor and the public 
education department or the higher education department as may be appropriate, . 

E. Ifthe director or the director's,designee finds or has reason to suspect criminal activity with 
respect to contributions, payments or the, management of the funds of a local administrative unit, 
the director shall notify the attorney general, the state auditor and the appropriate law enforce: 
ment agency. 


History: 1953 Comp., §.77-9-21, enacted by Laws The 1993 amendment, effective June 18, 1993, deleted 


1967, ch, 16, § 145; 1984, ch. 19, § 3; 1993, ch. 69, § 6; "Membership fees and" at the beginning of Subsection A; 
2009, ch. 209, § 1. added the second sentence of Subsection B; and deleted 

The 2009 amendment, effective June 19, 2009, added "and fees” following "contributions" in the first sentence 
Subsections D and E. of Subsection C, 


22-11-23. Retirement eligibility; initial membership prior to July 1, 
2010. 


A. A member who was a member on June 30, 2010, or was a member at any time prior to that 
date and had not, on that date, been refunded all member contributions pursuant to Subsection A 
of Section 22-11-15 NMSA 1978, shall be eligible for retirement benefits when: 

(1) the member is any age and has twenty-five or more years of earned and allowed service 
credit; 

(2) the member is at least sixty-five years of age and has five or more years of earned 
service credit; or ' 

(3) the sum of the member's age and years of earned service credit equals at least seventy- 
five; provided that a member who retires pursuant to this paragraph shall be subject to the benefit 
reductions provided in Subsection G of Section 22-11-80 NMSA 1978. 

B. A member shall be subject to the provisions of Subsection A of this section as they existed 
at the beginning of the member's last cumulated four quarters of earned service credit, regardless 
of later amendment. | 


History: 1953 Comp., § 77-9-22, enacted by Laws ch, 69, § 7; 2009, ch. 286, § 1; 2009, ch. 288, § 14; 2013, 
1967, ch. 16, § 146; 1971, ch. 12, § 2; 1974, ch. 5, § 2; ch, 61, § 2. . 
reenacted by 1981, ch. 293, § 2; 1984, ch. 19, § 4; 1993, Cross references. — For deferred retirement, see 22- 

11-27 NMSA 1978. 
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For earned service-credit generally, see 22-11-33 NMSA 
1978. 

For allowed service-credit generally, see 22-11-34 NMSA 
1978. 

For reciprocal service credit under Public Employees 
Retirement Reciprocity Act, see 10-13A-4 NMSA 1978. 

The 2013 amendment, effective July 1, 2013, increased 
age and service retirement requirements; in Subsection A, 
in the introductory sentence, at the beginning of the sen- 
tence, deleted "The retirement eligibility for"; after "A mem- 
ber who", deleted "either", and after "NMSA 1978", deleted 
"is as follows" and added "shall be eligible for retirement 
benefits when"; deleted former Paragraphs (1) through (3) 
of Subsection A, which provided age and service eligibility 
requirements for retirement benefits; added Paragraphs (1) 
through (3) of Subsection A; and in Subsection B, after “pro- 
visions of”, deleted "Paragraphs (2) and (3) of". 

The 2009 amendment, effective July 1, 2011, in Sub- 
section A, deleted the introductory phrase "On or before 
July 1, 1984" and added the new introductory paragraph. 

Temporary provisions. — Laws 2009, ch. 288, § 19, 
effective April 10, 2009, created a retirement systems 
solvency task force to study the actuarial soundness and 
solvency of the retirement plans of the public employees 
retirement association, the educational retirement asso- 
ciation and the health care plan of the retiree health care 
authority, and prepare a solvency plan for each entity. 


EDUCATIONAL RETIREMENT 


22-11-23.2 


The 1993 amendment, effective June 18; 1993, sub- 
stituted "cumulated four quarters" for "cumulated years" 
in Subsection B and made a minor r stylistic change in 
Subsection A. 


ANNOTATIONS 


Nature of retirement rights. — Benefits under the 
Educational Retirement Act of this state are retirement 
allowances and not mere gratuities inasmuch as the em- 
ployees themselves maintain in part the fund. When an 
employee meets all of the requirements for retirement - 
that is to say, when the contingency occurs on which pay- 
ments are to be made - he or she acquires a vested right in 
his retirement benefits under the act and any subsequent 
discharge or other happenings cannot defeat this right. 
1959-60 Op. Att'y Gen. No. 60-217. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Ser- 
vices included in computing period of services for purpose 
of teachers' retirement benefits, 2 A.L.R.2d 1033. 

Disciplinary suspension of public employee as affecting 
computation of length of service for retirement or pension 
purposes, 6 A.L.R.2d 506. 

Validity of repeal or modification of pension statute pro- 
visions, 52 A.L.R.2d 437. 

Misconduct as affecting right to pension or retention of 
position in retirement system, 76 A.L,R.2d 566. 


22-11-23.1. Retirement eligibility; initial membership on or after July 1, 


2010. 


A. Amember who initially became a member on or after July 1, 2010, or a member who was a 
member at any time prior to that date and had, before that date, been refunded all member contri- 
butions pursuant to Subsection A of Section 22-11-15 NMSA 1978, shall be eligible for retirement 
benefits pursuant to the Educational Retirement Act when: 

(1) the member is any age and has thirty or more years of earned service credit; 
(2) the member is at least sixty-seven years of age and has five or more years of earned 


service credit; or 


(3). the sum of the member's age and years of earned service credit equals at least eighty; 
provided that a member who retires pursuant to this paragraph shall be subject.to the benefit re- 
ductions provided in Subsection H of Section 22-11-30 NMSA 1978. 

B. A member shall be subject to the provisions of this section as they aniod at the beginning of 
the member's last cumulated four quarters of earned service credit, regardless of later amendment. 


History: 1978 Comp.,\§ 22-11-23.1, as enacted by 
Laws 2009, ch. 286, § 2; 2009, ch. 288, § 15; 2013, ch. 
61, § 3. 

The 2018 amendment, effective July 1, 2013, modified 
references to amended sections that provide for reduced 


benefits; in Subsection A, in the introductory sentence, 
after "Educational Retirement Act when", deleted "one of 
the following conditions occurs"; and in Paragraph (3) of 
Subsection A, after "benefit reductions provided in", de- 
leted "Paragraphs (1) and (2) of". 


22-11-23.2. Retirement eligibility membership on or after July 1, 2013. 


A. A member who initially became a member on or after July 1, 2013 or a member who was a 
member at any time prior to July 1, 2013 and had, before that date, been refunded all member con- 
tributions pursuant to Subsection A of Section 22-11-15 NMSA 1978, and had not restored all re- 
funded contributions and interest before July 1, 2013, shall be eligible for retirement benefits when: 

(1) the member is any age and has thirty or more years of earned service credit; provided 
that the benefits of a member who retires pursuant to this paragraph prior to attaining the age 
of fifty-five years shall be reduced to an amount equal to the actuarial equivalent of the benefit 
the member would receive if the member had retired at the age of fifty-five years. The board shall 
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recalculate the actuarial factors on which benefits are reduced no less frequently than every ten 
years beginning July 1, 2013. The benefits of a retired member that have been reduced at the time 
of retirement pursuant to this paragraph shall not be subject to ecuihiso'gs change based upon the 
board's recalculation of the actuarial factors; 

(2) the member is at least sixty-seven years of age and has five or more years of aneriiad 
service credit; or 

(8) .the sum of the member's age and years of earned service ered equals at least eighty; 
provided that a member who retires pursuant to this paragraph shall be subject to the benefit re- 
ductions provided in Subsection I of Section 22-11-30 NMSA 1978. 

B.. Amember shall be subject to the provisions of this section as they existed at the Wepthmnitie of 

the member's last cumulated four quarters of earned service credit, regardless of later amendment, 


History: 1978 Comp.,; § 22-11-23.2, enacted by Laws Effective datea: — Laws 2013, ch. 61, § 8 made aes 
2013, ch. 61, § 4. 2013, ch. , § 3 effective July 1, 2013. 


22-11-23.3. Retirement sree initial membership on or after bape 
2019. 


. A member who initially became a member on or after July 1, 2019 or a ee wht" was a 
member before July 1, 2019 and had, before that date, been BE, all member, contributions in 
accordance with Subseehon A of Section 22-11-15 NMSA 1978 and had not restored all refunded 
contributions and interest before July 1, 2019, is eligible for retirement benefits when: 

A. the member is any age and has thirty or more years of earned service credit; 

B. the member is at least sixty-seven years of age and has five or more years of earned service 
credit; or 

C. the'sum of the member's age and years of earned service credit st at least si 


History: 1978 Comp., § 22-11-23.3, enacted by Laws Effective dates. — Laws 2019, ch. 258, § 8 aonine" Laws 
2019, ch. 258, § 2. 2019, ch. 258, § 2 effective July 1, 2019. 


22-11-24, Retirement benefits; minimum contributory employment. 


A. A member must have acquired not less than five years of contributory employment to be 
eligible for retirement benefits pursuant to the Educational Retirement Act. 

B. A member desiring to retire before having completed five years of contributory employment 
shall be limited to the maximum benefit he would have been entitled to receive under any statute 
repealed by the Educational Retirement Act. A member may acquire five years or less of contribu- 
tory employment by contributing to the fund, for each year of contributory employment desired, 
a sum equal to the prevailing combined contributions of the member and the local administra- 
tive unit in effect at the time the contributory employment is acquired. This contribution shall be 
computed on the member's average annual,salary for the last five years of employment plus an 
additional sum as interest fromthe effective date of the Educational Retirement Act:as fixed: by 
the board, but not to exceed three percent a year. 

C. Years of contributory employment purchased pursuant to this section shall not be consid- 
ered’as an addition to service actually performed in computing the sum of the member's retire- 
ment benefit. 

D. .The retirement benefits of members retired pursuant to the Educational Ratreniend Act 
prior to July 1, 1959 and who have acquired contributory employment years. by pUFEHAGe shall be 
computed upon the basis of the amount paid therefor. 


History: 1953 Comp., § 77-9- 23, enacted by Laws. 16), contains no effective date. However, Laws 1967, ch. 


1967, ch, 16, § 147. 16, § 8308, made the Public School Code effective on July 1, 
Effective dates. — The Educational Retirement Act, 1967. 


enacted as part of the Public School Code\(Laws 1967, ch. 
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22-11-25. Retirement; reemployment. 


A.. A member retired pursuant to the provisions of the Educational Retirement Act may be 
removed from retirement status by returning to employment. A reemployed member shall make 
regular contributions pursuant to the Educational Retirement Act. Upon termination of reem- 
ployment, the member shall be eligible for retirement benefits again based upon all service credit 
acquired. In no case shall the retirement benefits be less than the member was receiving prior to 
the member's reemployment. 

B. At the time of retirement following a period of reemployment, the member's retirement 
benefits shall be paid in accordance with the terms of the option selected at the time of the first 


retirement. 


History: 1953 Comp., § 77-9-24, enacted by Laws 
1967, ch. 16, § 148; 2017, ch. 21, § 10. 

The 2017 amendment, effective June 16, 2017, re- 
moved outdated provisions in the section regarding re- 
tirement benefits following reemployment; in Subsection 
A, after "Education Retirement Act may", deleted "re- 
move himself" and added "be removed", after "based upon 
all", deleted "service-credit" and added “service credit", 
after "receiving prior to", deleted "his" and added "the 
member's", and after the next occurrence of "reemploy- 
ment", deleted the remainder of the subsection, which 
related to the amount of retirement benefits following 
reemployment; deleted former Subsection B and redesig- 
nated former Subsection C as Subsection B; and in Sub- 
section B, after "first retirement.", deleted the remainder 


ANNOTATIONS 


Suspension of benefits upon resumption of em- 
ployment. — An employee of a public school system, 
retired pursuant to the provisions of the Educational 
Retirement Act, may not resume employment with the 
department of education without suspension of her educa- 
tional retirement benefits. 1987 Op. Att'y Gen. No. 87-38 
(decided under former Section 10-11-8 NMSA 1978). 

The suspension provisions of the disbursing sys- 
tem apply to the benefits granted pursuant to the [Pub- 
lic Employees Retirement] Reciprocity Act. to a member 
retired under the public employee retirement association 
and the educational retirement system who resumes em- 
ployment. 1988 Op. Att'y Gen. No. 88-22. 

Am. Jur. 2d, A.L.R. and C,J,S. references, — Valid- 


of the subsection. me oe abe ay ; 
: ity of legislation providing for additional retirement or 


disability allowances for public employees previously re- 
tired or disabled, 27 A.L.Ri2d 1442. 


22-11-25.1. Return to employment; benefits; contributions. 


A. Except as otherwise provided in Subsections B, F, H and I of this section, until January 1, 
2024, a retired member who begins employment with a local administrative unit at a level greater 
than one-quarter full-time employee, regardless of salary level, is required to suspend the mem- 
ber's retirement benefits until the end of that employment unless the member has not rendered 
service to a local administrative unit for at least twelve consecutive months after the date of re- 
tirement. 

B. Until January 1, 2024, a retired member who retired on or before January 1, 2001, has not 
suspended or been required to suspend retirement benefits pursuant to the Educational Retire- 
ment Act and returns to employment with a local administrative unit is not required to suspend 
the member's retirement benefits. 

C. A retired member who returns to employment with a local administrative unit in accor- 
dance with this section is entitled to receive retirement benefits during that employment but is 
not entitled to acquire or purchase service credit for that employment. 

D. A retired member may return to employment with a local administrative unit only ifthe 
member submits an application to return to work, on a form prescribed by the board, the board 
approves the application and the applicant complies with other application rules promulgated by 
the board. 

E. A retired member who returns to exnilebinent pursuant to Subsection A, B, F or I of this section 
shall make nonrefundable contributions to the fund as would be required by Section 22-11-21 NMSA 
1978 if the retired member were a non-retired employee. The local administrative unit employing the 
retired member shall likewise make contributions as would be required by that section. 

F. Until January 1, 2024, a retired member who retired on or before January 1, 2001, who sus- 
pended or was required to suspend retirement benefits under the Educational Retirement Act is 
not required to suspend the member's retirement benefits if the retired member has not rendered 
service to a local administrative unit for an additional twelve or more consecutive months, not 
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including any part of a summer or other scheduled break or vacation period, after the initial date 
of retirement. 

G. A-retired member who returns to employment with a local administrative unit shall make 
contributions to the retiree health care fund during the period of that employment and in the 
amount specified in Section 10-7C-15 NMSA 1978. The local administrative unit employing the 
retired member shall likewise make contributions during the period of that employment and in 
the amount specified in that section. 

H. A retired member may return to employment with a local administrative unit without a 
suspension of the member's retirement benefits; provided that: 

(1) the retired member has not rendered service to a local administrative unit oe at least 
ninety days after the date of retirement; 

(2) prior to the date of retirement, or within ninety days after the date of retirement, the 
retired member did not enter into any formal or informal agreement with a local administrative 
unit or with any contractor providing services to a local administrative unit to return to employ- 
ment; and 

(8) the retired member earns a salary of less than fifteen thousand dollars s (15,000) per 
year. 

I. Aretired member may return to employment with a local administrative unit without a sus- 
pension of the member's retirement benefits; provided that: 

(1) the retired member has not rendered service to a local administrative unit for at least 
ninety days after the date of retirement; and 

(2) the retired member returns to employment for a period of no more than thirty-six con- 
secutive or nonconsecutive months pornions to this subsection. 

J. As used in this section: 

(1) "rendered service" includes employment, whether full or part time; substitute teach- 
ing; voluntarily performing duties that would otherwise be, or in the past have been, performed by 
a paid employee or independent contractor; and performing duties as an independent contractor or 
an employee of an independent contractor; and 

(2) "local administrative unit" includes any entity incorporated, formed or otherwise orga- 
nized by, or subject to the control of, a local administrative unit, regardless of whether the spiky: is 
created for profit or nonprofit purposes. 


History: Laws 2001, ch. 283, § 2; 2003, ch. 80, § 1; The 2019 amendment, effective July 1, 2019, revised 


2003, ch. 145, § 1; 2009, ch. 288, § 16; 2011, ch. 6, § 1; provisions related to retired members who return to work, 
2019, ch. 258, § 3; 2020, ch. 10, § 1; 2021, ch. 44, § 2; and required employee and employer contributions from 
2022, ch. 20, § 1. individuals who return to work; in the section heading, 

The 2022 amendment, effective May 18,2022, permit- _._ after "benefits", deleted "continued administrative unit"; 
ted certain retirees to return to work without a suspen- in Subsection A, after "this section,", deleted "beginning 
sion of retirement benefits; in Subsection A, after "H", January 1, 2002 and continuing", after "local administra- 
added "and I"; in Subsection E, after "pursuant to Subsec- tive unit", deleted "and shall not be" and added "at a level 
tion A, B", deleted “or F" and added "F or I"; and added a greater than one-quarter full-time employee, regardless 
new Subsection I and redesignated former Subsection I as of salary level, is", after "retirement benefits", deleted 
Subsection J. ' “if" and added "until the end of that employment unless", 

The 2020 amendment, effective May 20, 2020, re- and after "date of retirement.", deleted the last sentence 
moved the requirement for employees and employers of the subsection, which related to retired members who 
to make nonrefundable contributions for certain retired return to work but have not completed twelve consecutive 
members who have returned to part-time employment, months of retirement; in Subsection B, after the subsec- 
and allowed retirees earning less than $15,000 a year to tion designation, added "Until January 1, 2022", after 
return to work without a suspension of retirement ben- "Educational Retirement Act", deleted "may, at any time 
efits; in Subsection A, after "F", added "and H"; in Sub- prior to January 1, 2022, return" and added "and returns"; 
section E, deleted "In addition, on and after July 1, 2020, in Subsection C, after "returns to employment", deleted 
a retired member who has returned to employment at a "during retirement pursuant to Subsection A, B or F of" 
level of one-fourth or less full-time employee, regardless . and. added "with a local administrative unit in accordance 
of salary level, shall make nonrefundable contributions with", and after "service credit", deleted "or to acquire or 
to the fund as would be required by Section 22-11-21 purchase service credit in the future for the period of the 
NMSA 1978 if the retired member were a non-retired retired member's reemployment with a local administra- 
employee, The local administrative unit employing the tive unit" and added "for that employment"; in Subsection 
retired member shal] likewise make contributions as D, after "A retired member", deleted "shall not be eligible 
would be required by that section."; and added a new to" and added "may", after "return to employment", de- 
Subsection H and redesignated the succeeding subsec- leted "pursuant to Subsection A, B or F of this section 
tion accordingly. . unless" and added "with a local administrative unit only 
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if the member submits"; in Subsection E, after "section 
shall", deleted "pay" and added "make nonrefundable 
contributions", after "member shall", deleted "pay to the 


fund an amount equal to the local administrative unit" 


and added "likewise make", and added the last sentence of 
the subsection; in Subsection F, after the subsection des- 
ignation, deleted "Beginning July 1 2003 and continuing", 


and after "suspend retirement benefits", deleted "and who © 


has not rendered service to a local administrative unit 
for at least ninety days, may begin employment at a lo- 
cal administrative unit without suspending" and added 
“under the Educational Retirement Act is not required to 
suspend the member's"; in Subsection G, after the subsec- 
tion designation, deleted "Both the" and added "A", after 
"retiree health care fund", added "during the period of 
that employment and", after "specified in", deleted "Sub- 
sections A and B of", and after "NMSA 1978.", added the 
last sentence of the subsection; in Subsection H, in the in- 
troductory clause, after "used in", deleted "Subsections A 
and F of", and in Paragraph H(1), included " local adminis- 
trative unit" to the definition of "rendered service". 

The 2011 amendment, effective July 1, 2011, in Sub- 
section E, required retired members who return to em- 
ployment to pay the educational retirement fund a non- 
refundable amount equal to the contributions the member 
would be required to pay if the member were a‘non-retired 
employee; and reduced the amount of the local adminis- 


trative unit contribution by eliminating the requirement. . 


that the local auminisirative unit contribute an amount 


EDUCATIONAL RETIREMENT 


22-11-26 


‘equal to the total of the member contribution in addition, 


to the local administrative unit contribution specified in 


* Section 22-11-21 NMSA 1978. 


The 2009 amendment, effective July 1, 2009, in Sub- 
section A, deleted "continuing until January» 1, 2012"; 
deleted "been employed as an employer or independent 
contractor by" and added "rendered service to"; deleted "to 
the commencement of employment or reemployment with 
a local administrative unit"; in Subsection B, deleted-"and 
is reemployed by a local administrative unit may continue 
employment at the" and added "may, at any time prior to 
January 1, 2022, return to employment for a"; in Subsec- 
tion C, added the reference to Subsection F; added Subsec- 
tion D; in Subsection E, added the reference to Subsection 
F; deleted "unit's contributions as specified in that ‘act 
shall be paid to the fund as" and added new language; in 
Subsection F, deleted "continuing until January 1, 2012"; 
deleted "and who has not been employed as’ an employee 
or independent contractor" and added new language; and 
added Subsections Gand H.  * 

The 2003 amendment, effective June 20, 2003, in- 
serted "Except as provided in Subsections B and E of this 
section" near the beginning of Subsection A, inserted pres- 
ent Subsectiotis B and E; renumbered former Subsections 
B and C as Subsections ie and D, inserted "or B" following 
"Subsection A" in present Subsection C; and in Subsection 
D,; inserted "pursuant to Subsections A or B of this sec- 
tion" following "employment" and "local" preceding "ad- 
ministrative." — ; ; 


22-11-25.2. Bertons receiving retirement benefits pursuant to the 


Public Employees Retirement Act. 


A. An employee who is retired pursuant to the Public ranleyeee etiberant Act [Chapter 10, 
Article 11 NMSA 1978] and who has not suspended retirement benefits received pursuant to:that 
act shall not make contributions to the fund as otherwise required by the Educational Retirement 
Act. A local administrative unit that employs such a retiree shall make contributions to the fund 
as required by that act: 

B. An employee who receives fetitemerit benefits pursuant to the Public Employees Retire- 
ment Act is not entitled to acquire or purchase service credit for the period of Praploy ment with a 


local administrative unit. 


History: Laws 2008, ch. 248, § 1; 2019, ch. 258, § 4; 
2020, ch. 10, § 3. 

The 2020 amendment, effective May 20, 2020, ex- 
empted retirees under the Public Employees Retirement 
Act from contribution requirements under the Educa- 
tional Retirement Act if they have not-suspended retire- 
ment benefits; in Subsection A, after "shall", added "not"; 
and deleted former Subsection B, which related to certain 
employees exempted from contribution requirements, and 
redesignated the succeeding subsection accordingly: 


The 2019 amendment, effective July 1, 2019, pro-» 


vided that an employee hired prior to July 1, 2019 by 
a local administrative unit as a police officer, who is 


retired and who has not suspended retirement benefits, 
shall not make contributions to the fund so long as the 
employee remains, working as a certified police officer, 
and provided that the local administrative unit that 
hired the certified police officer shall make contributions 
to the fund;.in Subsection A,.after "that act shall", de- 
leted "not", and added the last sentence of the subsec- 
tion; added new Subsection B and redesignated former 


Subsection Bas Subsection C; in Subsection C, after "Re- 


tirement Act", deleted "and who does not make contribu- 


., tions to the fund", and after "service credit", deleted "or 


to acquire or purchase service credit in the future";.and 
deleted former Subsection C. 


22-11-26. Death during reemployment. 


If a member dies during a period of reemployment following retirement pursuant to the Educa- 
tional Retirement Act, the benefits to be paid shall be determined according to the following: | 
A. ifthe member did not elect to exercise Option B or C pursuant to Subsection A of Section 22- 


11-29 NMSA. 1978 at the time of first retirement, the member's beneficiary or estate shall receive 
an amount equal :to:the sum of the member's contributions, including contributions made by the 
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member during the period:of last reemployment, plus accumulated interest at the bate set by the 
board, less the total benefits received prior to the last reemployment; or 

_B. ifa retirement benefit has been paid to the member pursuant to either Option B or Option 
C of Subsection A of Section 22-11-29 NMSA 1978 prior to reemployment, the reemployed member 
shall be considered as retiring on the day preceding the date of death, and the benefits due the 
surviving beneficiary, computed as of that date, shall be commenced effective on the date of dnauh 
in accordance with the terms of the option elected. 


History: 1953 Comp., § 77-9-25, enacted by Laws 
1967, ch. 16, § 149; 1981, ch, 294, 3 1; 1993, ch. 69, § 8; 
1999, ch. 93, § 1; 2003, ch. 39, § 5. 

The 2003 Rmeadimenth effective J une 20, 2003, in Sub- 
section A inserted "Subsection A of" following ' ‘pursuant 
to" near the beginning and substituted "rate set by the 
board," for "average rate earned by the fund during the 
preceding five fiscal years," near the end; and inserted "of 
Subsection A" following "Option C" near the bering of 
Subsection B. 


The 1999 amendment, effective June 18, 1999, in 
Subsection A substituted the language beginning "an 
amount" to the end for "the difference, if any, between the 
member's total contribution and total benefits received 
prior to last reemployment, plus contributions made. by 
the member during the period of last reemployment". 

The 1993 amendment, effective June 18, 1993, sub- 
stituted "retirement" for "retiring" in the introductory 
paragraph and substituted the language beginning "last 
reemployment" for "death" at the end of Subsection A, 


22-11-27. Deferred retirement; restriction. 


A. Amember who is eligible for retirement may continue in employment and shall continue to 
pay contributions as provided by the Educational Retirement Act. 

B. Provided that the contributions that the member has made are left in the fund, a member 
eligible for retirement benefits pursuant to the provisions of Section 22-11-23, 22-11-23.1 or 22-11- 
23.2 NMSA 1978 may terminate employment and retire at any time upon satisfying the applicable 
age and earned:service requirements for retirement. 

C. A member shall not be on a retirement status while engaged i in employment unless the em- 
ployment falls within an exception established by statute or rule of the board. 


History: 1953 Comp., § 77-9-26, enacted by Laws 


1967, ch. 16, § 150; 1971, ch. 12, § 3; 1974, ch. 5, § 3; 


2003,.ch. 39, § 6; 2013, ch. 61, § 5. 

Cross referenced: — For retirement eligibility genér- 
ally, see 22-11-23 NMSA 1978. 

The 2013 amendment, effective July 1, 2013, permit- 
ted a member who is eligible for retirement benefits to 
retire upon satisfaction of the applicable age and earned 
service requirements; in Subsection A, after "A member", 
added "who is"; in Subsection B, at the beginning to the 
sentence, deleted "A member" and added "Provided that 
the contributions that the member has made are left in 
the fund, a member eligible for retirement benefits pur- 
suant to the provisions of Section 22-11-23, 22-11-23.1 or 


22-11.23.2 NMSA 1978" and after "at any time”, deleted 
"after his age and his earned service credit equal the sum 
of seventy-five if the contributions he has made are left in 
the fund" and added "upon satisfying the applicable age 
and earned service requirements for retirement"; deleted 
former Subsection C, which provided for the retirement 
of a member who has five years or more of earned service 
credit; and in Subsection C, after "A member shall", added 
"not" and after "employment falls within", deleted "excep- 
tions" and added "an exception". 
The 2003 amendment, effective June 20, 2003, added 
"unless the employment falls within exceptions estab- 
lished by statute or rule of the board" at the end of Sub- 
section D. 


22-11-28. Applications for retirement; effective date. | 


A.. Application for retirement shall be made by a member on forms provided by the board. 

B. Retirement pursuant to the Educational Retirement Act shall become effective on July 1 
following approval of the application for retirement by the board. With approval of the board and 
the local administrative unit employing the member, retirement pursuant to the Educational Re- 
tirement Act may become effective on the first day of any month during the year. 


History: 1953 Comp., § 77-9-27, enacted by Laws 
1967, ch. 16, § 151; 1975, ch. 191, § 2. 


22-11-29. Retirement benefit options. 


A. Upon retirement pursuant to the Educational Retirement Act;'a member may elect, and, 
except as provided in Subsection D or E of this section, such election shall be irrevocable, to receive 
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the actuarial equivalent of the member's retirement benefit, as provided in Section 22-11-30 
NMSA 1978, to be effective on the member's retirement in any one of the following optional forms: 
(1) OPTION A. An unreduced retirement benefit pursuant to Section 22-11-30 NMSA 1978; 

(2) OPTION B.A reduced annuity payable during the member's life with provision that 
upon the member's death the same annuity shall be continued during the life of and paid to the 
beneficiary designated by the member in writing at the time of electing this option; or 

(3) OPTION C. A reduced annuity payable during the member's life with provision that 
upon the member's death one-half of this same annuity shall be continued during the life of and 
paid to the beneficiary designated by the member in writing at the time of electing this option. 

B. Inthe case of Options B and C of Subsection A of this section, the actuarial equivalent of the 
member's retirement benefit shall be computed on the basis of the lives of both the member and 
the beneficiary. 

C. In the event that the named beneficiary of a retired member who elected Option B or Cof 
Subsection A of this section at the time of retirement predeceases the retired member, the annuity 
of the retired member shall be adjusted by adding an amount equal to the amount by which the 
annuity of the retired member was reduced at retirement as a result of the election of Option B or 
C. The adjustment authorized in this subsection shall be made as follows: 

(1) beginning on the first month following the month in which the named beneficiary of a 
retiree dies applicable to an annuity received by a retiree who retires after June 30, 1987; or 

(2) beginning on July 1, 1987 applicable to an annuity received by a retiree who retired 
prior to July 1, 1987 and otherwise qualifies for the adjustment; provided, however, no adjustment 
shall be made retroactively. 

D. A retired member who is being paid an adjusted annuity pursuant to Subsection C of this 
section because of the death of the named beneficiary may exercise a one-time irrevocable option 
to designate another individual as the beneficiary and may select either Option B or Option C of 
Subsection A of this section; provided that: 

(1) the amount of the annuity under the option selected shall be recalculated and have the 
same actuarial present value, computed on the effective date of the designation, as the annuity 
being paid to the retired member prior to the designation; 

(2) the designation and the amount of the annuity shall be subject to a court order as pro- 
vided for in Subsection B of Section 22-11-42 NMSA 1978; and 

(8) the retired member shall pay one hundred dollars ($100) to the board to defray the cost 
of determining the new annuity amount. 

E. A retired member who is being paid an annuity under Option B or C of Subsection A of 
this section with a living designated beneficiary other than the retired member's spouse or for- 
mer spouse may exercise a one-time irrevocable option to deselect the designated beneficiary 
and elect to: 

(1) designate another beneficiary; provided that: 

(a) the retired member shall not have an option to change from the current form of 
payment; . 

(b) the amount of the annuity under the form of payment shall be recalculated and 
shall have the same actuarial present value, computed as of the effective date of the designation, 
as the amount of annuity paid prior to the designation; and 

(c) the retired member shall pay one hundred dollars ($100) to the board to defray the 
cost of determining the new annuity amount; or 

(2) have future annuity payments made without a reduction as a result of Option B or C. 

F. In the event of the death of the member who has not retired and who has completed at least 
five years' earned service credit, the member shall be considered as retiring on the first day of the 
month following the date of death, and the benefits due the surviving beneficiary, computed as of 
that date, shall, except as provided in Subsection J of this section, be commenced effective on the 
first day of such month in accordance with the terms of Option B of Subsection A of this section. In 
lieu of the provisions of Option B, the surviving beneficiary may elect to receive payment of all the 
contributions made by the member, plus interest at the rate set by the board reduced by the sum of 
any disability benefits previously received by the member, or the surviving beneficiary may choose 
to defer receipt of the survivor's benefit to whatever age the beneficiary chooses up to the time 
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the member would have attained age sixty. If the benefit is thus deferred, it shall be calculated 
as though the member had retired on the ‘first day of the month in which the beneficiary elects 
to receive the benefit. In the event of the death of the beneficiary after the death of the member 
and'prior to the date on which the beneficiary has elected to receive the beneficiary's benefit, the 
estate of the beneficiary shall be entitled to a refund of the member's contributions plus interest at 
the rate earned by the fund during the preceding fiscal year, reduced by the sum of aiey pees 
benefits previously received by the member. 

G. In the event of the death of a member who has not retired and ev hid has nineties at least 
five years' earned service credit, but who has not designated a beneficiary in writing pursuant to 
the Educational Retirement Act, the eligible surviving spouse or surviving domestic partner shall 
be the surviving beneficiary eligible for benefits in accordance with the provisions of Subsection F 
of this section. 

H. » In the case of death of a retired member who did not elect either Option B or C of Shihdac: 
tion A of this section and before the benefits paid to the member have equaled the sum of the mem- 
ber's accumulated contributions to the fund plus accumulated interest at the rate set by the board, 
the balance shall be paid to the beneficiary designated in writing to the director by the member or, 
if no beneficiary was designated, to the eligible surviving spouse or surviving domestic partner of 
the member or, if there is no eligible surviving spouse or domestic ei of the member, to the 
estate of the member. i 

I, No benefit shall be paid pursuant to this section if the member's congrrbutigns have bash 
refunded pursuant to Section 22-11-15 NMSA 1978. 

J. Inthe case of death of a member with less than five years' earned service credit or death of a 
member who has filed with the director a notice rejecting the provisions of Subsection F of this sec- 
tion, which notice shall be revocable by the member at any time prior to retirement, the member's 
contributions to the fund plus interest at the rate set by the board shall be paid to the beneficiary 
designated in writing to the director by the member or, if no beneficiary was designated, to the 
eligible surviving spouse or surviving domestic partner of the:member or, if there is no eligible 
surviving spouse or domestic partner of the member, to the estate of the member. ) 


History: 1953 Comp., § 77-9-28, enacted by Laws another beneficiary upon the death of the initial desig- 


1967, ch. 16, § 152; 1977, ch. 314, § 1; 1981, ch. 294,§ 2; . nated beneficiary and to be paid under either option B 
1984, ch. 19, § 5; 1987, ch. 86, § 1; 1999, ch. 93, § 2; 2008, or C, subject to recalculation of the amount of the pen- 
ch. 39, § 7; 2011, ch. 122, § 2; 2017, ch. 21, § 11; 2019, sion, court-ordered divisions of community property and 
ch. 173, § 1. payment of child support obligations, and payment of the 
Cross references, — For payment of benefits upon prescribed fee; added Subsection E. to permit a retired 
death during reemployment, see 22-11-26 NMSA 1978. member to deselect a living designated beneficiary and 
For disability benefits, see 22-11-35 to 22-11-40 NMSA designate another beneficiary, subject to recalculation of 
1978. the amount of the annuity and payment of the prescribed 
The 2019 amendment, effective June 14, 2019, pro- fee; and in Subsection J, provided that elections of pay- 
vided that a surviving spouse, or surviving domestic ment options on file with the director on June, 30, 1984 
partner, of a deceased member of the educational retire- by members who have not retired “eld to June 30, 1984 
ment plan be considered the beneficiary of the deceased are void. 
member if the deceased member has not designated a The 20038 amendment, effective June 20, 2003, in- 
beneficiary; added a new Subsection G and redesignated serted "of Subsection A of this section" following "Option 
former Subsections G through I as Subsections H through B or C" near the beginning of Subsection C; in Subsection 
J, respectively; in Subsection H, added "eligible surviving D, inserted "of Subsection A of this section" following "Op- 
spouse or surviving domestic partner of the member or, if tion B" and substituted "set by the board" for "earned by 
there is no eligible surviving spouse or domestic partner the fund. during the preceding fiscal year" following "plus 
of the member, to the"; and in Subsection J, added "eligi- interest at the rate" near the middle; in Subsection BH, in- 
ble surviving spouse or surviving domestic partner of the serted "of Subsection A of this section" following "Option 
member or, if there is no eligible surviving spouse or do- B or C" near the beginning and substituted "rate set by 
mestic partner of the member, to the". the board" for "average rate earned by the fund during 
The 2017 amendment, effective June 16, 2017, added the preceding five fiscal years" following "interest at the" 
a new retirement benefits option; added new Paragraph ‘’near the middle; and substituted "rate set by the board" 
A(1) and redesignated former Paragraphs A(1) and A(2) as for "rate earned by the fund during the preceding fiscal 
Paragraphs A(2) and A(3), respectively; and deleted Sub- year" following "interest at the rate" near the middle of 
section J, which related to certain void elections of benefit Subsection G. : - 
options. The 1999 amendment, effective June 18, 1999, in- 
The 2011 amendment, effective July 1, 2011, added serted the language beginning "plus accumulated" and 
Subsection D to permit a retired member who, because ending "fiscal years" in Subsection E, and made a minor 
of the death of a designated beneficiary, is being paid an stylistic change. Seiay 


adjusted annuity pursuant to Subsection C to designate 
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ANNOTATIONS 


Amendment is not retroactive. — The 1999 amend- 
ment (Laws 1999, ch; 98, § 2) to Subsection E. of Sec- 


EDUCATIONAL RETIREMENT 


22-11-30 


Where decedent elected to receive a single life annuity 
when decedent retired in 1998 and decedent died in 1998, 
the 1999 amendment (Laws 1999, ch. 93, § 2) to Subsec- 


tion E of Section 22-11-29 NMSA 1978 did not apply, and 
decedent's beneficiary was not entitled to receive interest 
on the amount of decedent's accumulated contribution 
that was paid to the beneficiary. Wood v, N.M. Educ. Ret. 
Bd., 2011-NMCA-020, 149 N.M. 455, 250 P.3d 881, cert. 
denied, 2011-NMCERT-001. 


tion 22-11-29. NMSA 1978, which provided for the .pay- 
ment of interest on refunds of accumulated contributions, 
applies prospectively only. Wood v. N.M. Educ. Ret. Bd., 
2011-NMCA-020, 149 N.M. 455, 250 P.3d 881, cert. denied, 
2011-NMCERT-001, 


22-11-30. Retirement benefits; reductions. 


A. Retirement benefits for a member retired pursuant to the Educational Retirement Act on or 
before June 30, 1967 shall be paid monthly and shall be one-twelfth of a sum equal to one and one- 
half percent of the first four thousand dollars ($4,000) of the member's average annual salary and 
one percent of the remainder of the member's average annual salary multiplied by the number of 
years of the member's total service credit. 

B. Retirement benefits for a member retired pursuant to the Educational Retirement Act on 
or after July 1, 1967 but on or before June 30, 1971 shall be paid monthly and shall be one-twelfth 
of a sum equal to one and one-half percent of the first six thousand six hundred ‘dollars ($6,600) 
of the member's average annual salary and one percent of the remainder of the member's average 
annual salary multiplied by the number of years of the member's total service credit. 

-C. Retirement benefits for'a member retired pursuant to the Educational Retirement Act on or 
after July 1, 1971 but on or before June 30, 1974 shall be paid monthly and shall be one-twelfth of 
a sum equal to one and one-half percent of the member's average annual salary multiplied by the 
number of years of the member's total service credit. 

D. Retirement benefits for a member retired pursuant to the Hdiicational Retirement Act on 
or before June 30, 1974 but returning to employment on or after July 1, 1974 for a cumulation of 
one or more years shall be computed pursuant to Subsection E' of this section. Retirement benefits 
for a member retired pursuant to the Educational Retirement Act on or before June 30, 1974 but 
returning to employment on or after July 1, 1974 for a cumulation of less than one year shall be 
computed pursuant to Subsection A of this section ifthe member's date of last retirement was on 
or before June 30, 1967 or pursuant to Subsection B of this section if the member's date of last 
retirement was on or after July 1, 1967 but not later than June 30, 1971 or pursuant to Subsection 
C of this section if the member's date of 7 retirement was on or after July 1, 1971 but not later 
than June 30, 1974. 

E. Retirement benefits for a member age sixty or over, retired pursuant to the Educational Re- 
tirement Act on or after July 1, 1974 but not later than June 30, 1987, shall be paid monthly and 
shall be one-twelfth of a sum equal to: 

(1) one and one-half percent of the member's average annual salary multiplied by the 
number of years of service credit for: 
(a) prior employment; and 
(b) ‘allowed service credit for service performed prior’ to July 1, 1957, except United 
States military service credit purchased pursuant to Paragraph (3) of Subsection A of Section 22- 
11-84 NMSA 1978; plus 
(2) two percent of the member's fade annual salary multiplied by the number of years 
of service credit for: 
(a) contributory employment; 
(b) allowed service credit for service performed after July 1, 1957; and 
(ec) United States military service credit for service performed prior to July 1, 1957 
and purchased pursuant to Paragraph (3) of Subsection A of Section 22-11-34 NMSA 1978. 

F. Retirement benefits for a member age sixty or over, retired pursuant to the Educational Re- 
tirement Act on or after July 1, 1987 but not later than June 30, 1991, shall be paid monthly and 
shall be one-twelfth of a sum equal to two and fifteen-hundredths percent of the member's average 
annual salary multiplied by the number of years of the member's total service credit; provided 
that this subsection shall not apply to any member who was retired in any of the four quarters 
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ending on June 30, 1987 without having pe bet not less than 1.0 years‘earned service credit 
after June 30, 1987. 

G. Retirement benefits for a member who retires pursuant to Section 22. 11-23 NMSA 1978 
on or after July 1, 1991 shall be paid monthly and shall be one-twelfth of a sum equal to two and 
thirty-five hundredths percent of the member's average annual salary multiplied by the number of 
years of the member's total service credit; provided that: 

(1) the benefit for a member who retires pursuant to Paragraph (3) of Subsection A of 
Section 22-11-23 NMSA 1978 shall be reduced by: 

(a) six-tenths percent for each one-fourth, or portion thereof, year that retirement 
occurs prior to the member af nbs the age of sixty years but after the member attains the age 
of fifty-five years; and 

| (b) one and ahi tenths percent for each biked Bile or portion thereof, year that 
retirement occurs prior to the member attaining the age of fifty-five years; 

(2). the benefit formula provided in this subsection shall not apply to any ebrsiten who was 
retired in any of the four consecutive quarters ending on June 30, 1991 without having accumu- 
lated at least one year of earned service credit beginning on or after July 1, 1991; and 

(3) amember shall be subject to the provisions of Paragraph (1) of this subsection.as they 
existed at the beginning of the member's last cumulated four quarters of earned service credit, 
regardless of later amendment... , 

H. Retirement benefits for a member who retires pursuant to Section 22-11-23.1 N MSA 1978 
shall be paid monthly and shall be one-twelfth of a sum equal to two and thirty-five hundredths 
percent of the member's average annual salary multiplied by the number of years of the member's 
total service credit; provided that: 

(1) the benefit for a member who retires pursuant to Paragraph (3) of Subsection A of 
Section 22-11-23.1 NMSA 1978 shall be reduced by: 

(a) six-tenths percent for each one-fourth, or portion thereof, year that retirement 
occurs prior to the member attaining the age of sixty-five years but after the member attains the 
age of sixty years; and 

(b). one and eight-tenths percent for each one- -fourth, or portion thereof, year that 
retirement occurs prior to the member attaining the age of sixty years; and 

(2) a member shall be subject to the provisions of Paragraph (1) of this subsection as they 
existed at the beginning of the member's last cumulated four quarters of earned service credit, 
regardless of later amendment. 

I. Retirement benefits for a member who retires pursuant to Section 22-11-23.2 NMSA 1978 
shall be paid monthly and shall be one-twelfth of a sum equal to two and thirty-five hundredths 
percent of the member's average annual salary multiplied by the number of years of the member's 
total service credit; provided that: 

(1). the benefit for a member retiring pursuant to Paragraph (3) of Subsection A of Sec- 
tion 22-11-23.2 NMSA 1978 shall be reduced by: 

(a) six-tenths percent for each one-fourth, or portion thereof, year that retirement oc- 
curs prior to the member attaining the age of sixty-five years but after the member attains the age 
of sixty years; and | 

(b) one and eight-tenths percent for each one-fourth, or portion thereof, year that re- 
tirement occurs prior to the member attaining the age of sixty years; and 

(2) a member shall be subject to the provisions of Paragraph (1) of this subsection as they 
existed at the beginning of the member's last cumulated four quarters of earned service credit, 
regardless of later amendment. 

J. Retirement benefits for a member who retires in accordance with Section 22-11-23.3 NMSA 
1978 shall be paid monthly and: 

(1) in an amount equal to one-twelfth of the sum of the following: 

(a) for the first ten years of the member's service credit, one and thirty-five hundredths 
percent of the member's average annual salary multiplied by the member's years of service credit 
between one-fourth of a year and ten years; 

(b) . for that portion of the member's service credit earned after ten years of service 
credit and through twenty years of service credit, two and thirty-five hundredths percent of the 
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member's average annual salary multiplied by the member's years of service credit between ten 
and twenty years; 

(c) for that portion of the member's service credit earned after twenty years of ser- 
vice credit and through thirty years of service credit, three and thirty-five hundredths percent of 
the member's average annual salary multiplied by the member's years of service credit between 
twenty and thirty years; and 

(d) for that portion of the member's service credit earned after thirty years of service 
credit, two and four-tenths percent of the member's average annual salary multiplied by the mem- 
ber's years of service credit over thirty years; or 

(2). if the member retires in accordance with: 

(a) Subsection A of Section 22-11-23.3 NMSA 1978 and is under fifty-eight years of 
age, in an amount equal to the result determined under Paragraph.(1) of this subsection, but re- 
duced to the actuarial equivalent, based on what is at the time of the member's retirement the 
most current set of actuarial factors determined by the board, of the benefit the member would 
receive if the member had retired at fifty-eight years of age; 

(b) Subsection C of Section 22-11-23.3 NMSA 1978 and is sixty years of age or older 
and under sixty-five, in an amount equal to the result determined under Paragraph (1) of this sub- 
section, but reduced by six-tenths percent for each one-fourth, or portion thereof, year before-the 
member reaches age sixty-five; or 

(ec) Subsection C of Section 22- 11-23.3 NMSA 1978 and is younger than sixty years 
of age, in an amount equal to one and eight-tenths percent for each one-fourth, or portion thereof, 
year before the member reaches sixty years of age. 

K: In determining a member's average annual salary for purposes of this section: 

(1) the data set shall consist of the annual salary of each of the last five years, or any con- 
_ secutive five years, for which contribution \ was made by the member, whichever produces a higher 

result; and 

(2) ranges te payments made after July 1, 2010 of accrued sick leave or annual leave shall 
be excluded from the calculation. 

L. On and after July 1, 2019, ifthe élertiber’ s average annual salary is greater than sixty thou- 
sand dollars ($60,000): 

(1) the salary in a first twelve-month interval that occurs beginning July 1, 2019 or there- 
after of the five-year period used to determine the average annual salary shall be adjusted to 
exclude any increase in salary in excess of thirty percent of the salary in the twelve consecutive 
months of service credit preceding the five-year period; and 

(2) the salary in each of the four succeeding twelve-month intervals that occur begin- 
ning July 1, 2019 or thereafter of the five-year period, as adjusted to exclude any increase in 
salary in the twelve months preceding each such succeeding twelve-month interval that is in 
excess of the thirty-percent limitation provided in this subsection, shall be used to determine if 
the salary in that succeeding twelve-month interval exceeds the thirty-percent limitation and to 
adjust the salary to exclude any increase in excess of that limitation in determining the average 
annual salary. 

M. On July 1, 2020 and on each July 1 thereafter, the salary threshold for applying the thirty- 
percent limitation provided for in Subsection L of this section shall be adjusted by applying an 
adjustment factor equal to the change in the consumer price index between the next preceding 
calendar year and the preceding calendar year if there is an increase in the consumer price index 
between the next preceding calendar year and the preceding calendar year. : 

N. Unless otherwise required by the Internal Revenue Code of 1986, a member shall begin 
receiving retirement benefits by age seventy years and six months, or upon termination of employ- 
ment, whichever occurs later. 


History: 1953 Comp., § 77-9-29, enacted by Laws Cross references. — For the Internal so pa Code of 
1967, ch. 16, § 153; 1971, ch. 12, § 4; 1974, ch. 5, § 4; 1986, see 26 U.S.C. 
1985, ch. 170, § 1; 1987, ch. 86, § 2; 1991, ch. 140, § 2; The 2019 amendment, effective July 1 2019, added 
1998, ch. 69, § 9; 2003, ch. 39, § 8; 2009, ch. 286, § 3; retirement eligibility provisions for employees who begin 


2009, ch. 288, § 17; 2018, ch. 61, § 6; 2019, ch. 258, § 5. ~~ employment on or after July 1, 2019; added new Subsec- 
tion J and redesignated former Subsection J as Subsection 
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K; in Subsection K, added new paragraph designations 
"(1)" and "(2)", in Paragraph K(1), after "shall", deleted "be 
computed on the basis" and added "consist of the annual 
salary of each", and in Paragraph K(2); after "calculation", 
deleted "of salary"; and added;new Subsections L and M 
and redesignated former Subsection K as Subsection N. 

The 2013 amendment, effective July 1, 2013, provided 
for the reduction of retirement benefits; in the title of the 
section, added "reductions";in Subsection G, in the intro- 
ductory sentence, after "benefits for a member", deleted 
"age sixty or over, retired" and added "who retires" added 
Paragraphs (1) and (8) of Subsection G; in Paragraph (2) 
of Subsection G, at the beginning of the sentence, added 
"the benefit formula provided in"; in Subparagraph (a) of 
Paragraph (1) of Subsection H, after the word "six-tenths", 
deleted "of one", after "retirement occurs prior to the", de- 
leted "member's sixty-fifth birthday' and added "member 
attaining the age of sixty-five years", and after "but after 
the", deleted "sixtieth birthday" and added "member at- 
tains the age of sixty years"; in Subparagraph (b) Of Para- 
graph (1) of Subsection H, after."retirement occurs prior 
to the", deleted "member's sixtieth birthday" and added 
"member attaining the age of sixty years; and"; added 
Paragraph (2) of Subsection H; and added Subsection I. - 

The 2009 amendment, effective July 1, 2011, in Sub- 
section D, replaced each occurrence of "his" with "the 
member's i, in Subsection G, after "retired pursuant to", 
deleted "the Educational Retirement Act" and added "Sec- 
tion 22-11-23 NMSA 1978"; added Subsection H; and in 
Subsection I, after "whichever is higher", added the re- 
mainder of the sentence. 

The 2003 amendment, effective June 20, 2003, inserted 
"credit" following "years earned service" near the end of Sub- 
section F; and inserted "Unless otherwise required by the 
provisions of the Internal Revenue Code of 1986," at the be- 
ginning of the second sentence of Subsection H. 

The 1993 amendment, effective June 18, 1998, added 
the second sentence of Subsection H. 

The 1991 amendment, effective June 14, 1991, in- 
serted "but not later than June 30, 1991" near the begin- 
ning of Subsection F; added Subsection G; redesignated 
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former Subsection G as Subsection H; and made a minor 
stylistic change i in Subsection D, 


ANN OTATIONS- 


Exemption from income tax permitted. — The 
legislature may grant a special income tax exemption to 
one kind of public employee, teachers, yet deny the same 
exemption to other public employees. Vaughn v. State 
Taxation & Revenue Dep't, 1982-NMCA-112, 98 N.M. 
362, 648 P.2d 820, superseded by statute, Pierce v. State, 
1996-NMSC-001, 121 N.M. 212, 910 P.2d 288. 

Repeal of tax exemption. — Because no private 
contractual rights were granted by the retirement plan, 
there was no impairment or breach of contract resulting 
from the 1990 repeal of the tax exemption provision and, 
although the plan conferred property rights that vested 
upon accumulating minimum earned service credits, 
those rights did not include the right to receive pension 
benefits exempt from tax. Pierce v. State, 1996-NMSC-001, 
121 N.M. 212, 910 P.2d 288. ' 

Because the retirement plan provided no contractual 
or ‘vested right to receive an irrevocable tax exemption, 
there was no constitutionally protected private interest 
in the tax exemption and there was no due process Vio- 
lation when the exemption was repealed. Pierce v. State, 
1996-NMSC-001, 121 N.M. 212, 910 P.2d 288. 
_"Trading" tax exemptions for health care. — Re- 
peal of the state income tax exemptions for teacher pen- 
sions and public employee pensions does not remedy con- 
stitutional defects of the proposed retiree health care act 
under a theory that those exemptions would be "traded" 
for retiree health care. Those exemptions are not property 
rights, irrepealable contractual entitlements, or pension 
benefits. Hence, elimination of the favorable tax treat- 
ment for current retirees is not consideration for a multi- 
million dollar health care plan that the state proposes to 
provide them. 1990 Op. Att'y Gen. No. 90-03, 

Am, Jur. 2d, A.L.R. and C.J.S. references. — What 
constitutes "salary," "wages," "pay," or the like, within 
pension law basing benefits thereon, 14 A.L.R.2d 634. 


22-11-30.1. Educational retirement; qualified excess benefit. 


The educational retirement board, by rule, may establish and maintain a qualified excess ben- 
efit arrangement under Section 415(m) of the United States Internal Revenue Code of 1986 for 
employees hired before July 1, 1999. The amount of annual benefit that would be payable but for 
the limitation imposed by Section 415 of the United States Internal Revenue Code of 1986 to an 
employee hired. before July 1, 1999 shall be paid from a qualified excess benefit arrangement es- 
tablished and.maintained pursuant to this section. 


History: Laws 1999, ch. 274, § 1. Cross references. — For Section 415 of the Internal 


Revenue Code, see 26 U.S.C, § 415. 


22-11-31. Cost-of-living adjustment; eligibility; based on funded ratio; 
additional contributions. 


A. For the purposes of this section: 

(1) "adjustment factor" means a multiplicative factor computed to provide an annuity 
adjustment pursuant to the provisions of Subsection B of this section; 

(2) "annuity" means any benefit payable under the Educational.Retirement Act or the 
Public Employees Retirement Reciprocity Act [Chapter 10, Article 13A NMSA 1978] as a retire- 
ment benefit, disability benefit or survivor benefit; 

(3) "calendar year" means the full twelve months beginning January 1 and an af hw 
December 31; 
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(4) "consumer price index" means the average of the monthly consumer price indexes for a 
calendar year for the entire United States for all items as published by the United States depart- 
ment of labor; 

(5) "funded ratio" means the ratio of the actuarial value of the assets of the fund to the 
actuarial accrued liability of the educational retirement system; 

(6) "median adjusted annuity" means the median value of all annuities and fetinetrenth 
benefits paid pursuant to Section 22-11-29 or 22-11-30. NMSA 1978, as calculated each fiscal year; 
provided, however, thatithe benefits paid to a member pursuant to Section 22-11-38 NMSA 1978 
shall not be included in the median adjusted annuity calculation; 

(7) "next preceding calendar year" means the full calendar year immediately prior to the 
preceding calendar year; and 

(8) "preceding calendar year" means the fall calendar year preceding the bug 1 on which 
a benefit is to be adjusted:. 

B. On or after July 1, 1984: 

(1) the annuity ff a member who retires pursuant to Subsection A of Section 22-11-23 
NMSA 1978 or Subsection A of Section 22-11-23.1 NMSA 1978 shall be adjusted annually and cu- 
mulatively commencing on July 1 of the year in which a member attains the age of sixty-five years 
or on July 1 following the year a member retires, whichever is later; and 

(2) the annuity of a member who retires pursuant:to Subsection A of Section 22-11-23.2 
NMSA 1978 shall be adjusted annually and cumulatively commencing on July 1 of the year in 
which the member attains the age of ae oO years or on July 1 following the year the member 
retires, whichever is later. | 

C. Beginning on July 1, 2013 and on each Saky 1 thereafter: 

(1) ifthe funded ratio of the fund as reported by the board's actuary in the actuarial valua- 
tion report for the next preceding fiscal year is one hundred percent or greater, the annuity adjust- 
ments provided for under Subsection B of this section shall be adjusted by applying an adjustment 
factor based on the percentage increase of the consumer price index between the next preceding 
calendar year and the preceding calendar year. The adjustment factor shall be applied:as follows: 

(a) if the percentage increase of the consumer price index is less than two percent in 
absolute value, the adjustment factor shall be the same amount as the percentage increase of the 
consumer price index; and 

(b): if the percentage increase of the consumer price index is two percent or greater 
in absolute value, the adjustment factor shall be one-half of the percentage increase; except that 
the adjustment shall not exceed four percent in absolute value nor be less than two percent in 
absolute value; 

(2) ifthe funded ratio of ee fund as reported by the board's actuary in the actuarial report 
for the next preceding fiscal year is greater than ninety percent but less than one hundred percent, 
except fora member who is on disability status in accordance with Section 22-11-35 NMSA 1978 
and whose benefit is adjusted as provided in Subsection G of this section or a member who is re- 
tired pursuant to Section 22-11-38 NMSA 1978, the adjustment factor provided for in Subsection 
B of this section shall be applied. as follows: 

(a), if the percentage increase in the consumer price index is less than two percent in 
absolute value, for.a member who has twenty-five or more years of service credit at retirement and 
whose annuity is. less than or equal to the median adjusted annuity for the fiscal year next preced- 
ing the adjustment date, the adjustment factor shall be ninety-five percent of the adjustment fac- 
tor determined pursuant to Subparagraph (a) of Paragraph (1) of this subsection; 

(b) if the percentage increase in the consumer price index is less than two percent in 
absolute value, for a member who has less than twenty-five years of service credit at retirement 
and whose annuity is less than.or equal to the median adjusted annuity for the fiscal year next 
preceding the adjustment date, and for a member whose annuity is greater than the median ad- 
justed annuity for the fiscal year next preceding the adjustment date, the adjustment factor shall 
be ninety percent of the adjustment factor determined pursuant to Subparagraph (a) of Paragraph 
(1) of this subsection; 

_(c). if the percentage increase in the consumer price index is greater than or equal to 
two percent in absolute value for a member who has twenty-five or more years of service credit at 
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retirement and whose annuity is less than or equal to the median adjusted annuity for the fiscal 
year next preceding the adjustment date, the adjustment factor shall be ninety-five percent of the 
adj uae factor determined under Subparagraph (b) of Paragraph (1) of this subsection; and 

(d) if the percentage increase in the consumer price index is greater than or equal to 
two percent in absolute value, for a member who has less than twenty-five years of service credit 
at retirement and whose annuity is less than or equal to the median adjusted annuity for the fis- 
cal year next preceding the adjustment date, and for a member whose annuity is greater than the 
median adjusted annuity for the fiscal year next preceding the adjustment date, the adjustment 
factor shall be ninety percent of the adjustment factor determined Sg Subparagraph (b) of 
Paragraph (1) of this subsection; 

(8) ifthe funded ratio of the fund as reported by the poate actuary in the actuarial valuation 
report for the next preceding fiscal year is ninety percent or less, except for a member whois on disabil- 
ity status in accordance with Section 22-11-35 NMSA 1978 and whose benefit is adjusted as provided 
in Subsection G of this section or a member who is retired pursuant to Section 22-11-38 NMSA 1978, 
the adjustment factor provided for in Subsection B of this section shall be applied as follows: 

(a) ifthe percentage increase in the consumer price index is less than two percent in 
absolute value, for a member who has twenty-five or more years of service credit at retirement and 
whose annuity is less than or equal to the median adjusted annuity for the fiscal year next preced- 
ing the adjustment date, the adjustment factor shall be ninety percent of the adjustment factor 
determined pursuant to Subparagraph (a) of Paragraph (1) of this subsection; 

(b) if the percentage increase in the consumer price index’is less' than two Aapeateh in 
absolute value, for a member who has less than twenty-five years of service credit at retirement 
and whose annuity is less than or equal to the median: adjusted annuity for the fiscal year next 
preceding the adjustment date, and for a member whose annuity is greater than the median ad- 
justed annuity for the fiscal year next preceding the adjustment date, the adjustment factor shall 
be eighty percent of the adjustment factor 4 ines ov htaeele to romana (a) of peas tte 
(1) of this subsection; i 

. (c) if the percentage increase in the consumer price index iis erates than or equal to 
two percent in absolute value for a member who has twenty-five or more years of service credit at 
retirement and whose annuity is less than or equal to the median adjusted annuity for the fiscal 
year next preceding the adjustment date, the adjustment factor shall be ninety percent of the ad- 
justment factor determined under Subparagraph (b) of Paragraph (1) of this subsection; and 

(d) if the percentage increase in the consumer price indexis greater than or equal to 
two percent in absolute value, for a member who has less than twenty-five years of service credit 
at retirement and whose annuity is less than or equal to the median adjusted annuity for the fis- 
cal year next preceding the adjustment date, and for a member whose annuity is greater than the 
median adjusted annuity for the fiscal year next’ preceding the adjustment date, the adjustment 
factor shall be eighty percent of the adjustment: erie cater pic under 7 Sipe one ver (b) of 
Paragraph (1) of this subsection; and 

et (4) an annuity shall not be sbittbsctbe if there is a deride 4 in the consumer "price didax 
between the next preceding calendar year and the preceding calendar year. 

D. A retired member whose benefit is' subject to adjustment under the ‘provisions s of the Edu- 
cational Retirement Act in effect prior to July 1/1984 shall have the member's annuity readjusted 
annually and cumulatively under: the provisions of that act in effect prior to July 1, 1984 ‘until 
July 1 of the year in which the member attains the age of sixty-five years, when the member shall 
have the annuity readjusted annually and cumulatively under the provisions of this ‘section. 

E. A member who: 

(1) retires pursuant to Subsection A of Section 22-11-23 NMSA: 1978 or Salskecticn! A of 
Section 22-11-23.1 NMSA 1978 after attaining the age of sixty-five years shall have the member's 
annuity adjusted as provided in Subsections B and C of this section mS Posey on ee 1 of abe 
year following the member's retirement; or 

~(2) retires pursuant to Subsection A of Section 22- 11- 23.2 NMSA 1978 after wittainiits the 
age of sixty-seven years shall have the member's annuity adjusted as provided in Subséctions B’ 
and C of this section commencing on July 1 of the year following the member's retirement. 
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F;. A.retired member who returns to work and suspends retirement shall be subject to the pro- 
visions of this section as:they exist at the time of the member's latest retirement. 
G. Benefits of a member who is on a disability status in accordance with Section 22-11-35 
NMSA 1978 or a member who is certified by the board as disabled at regular retirement shall be 
adjusted in accordance with Subsections'B and C of this section, except that the benefits shall be 


adjusted annually and cumulatively commencing on July 1 of the third full year following the year 


in miwisiels the member was approved by the board for disability or retirement. 


Histor 1953 Comp, $7 77-9-30, enacted by Luchors ; 


1967, ch. 16, § 154; 1971, ch, 12, § 5; 1974, ch. 5, § 5; 
reenacted by Laws 1979, ch. 333, § 2; 1981, ch, 293, 
§ 3; 1984, ch. 19, § 6; 1987, ch. 86, § 3; 1991, ch. 140, § 3; 
1999, ch. 9, $1; 2010, ch. 81, § 1; 2013, ch. 61, § 7; 2017, 
ch, 21, § 12. 

The 2017 amendment, effective June 16, 2017, removed 


outdated provisions and made technical changes to the sec- 


tion; in Subsection D, after "the age of sixty-five’, added 
"years"; in Subsection F, after "returns to work", added "and 
suspends retirement", and after "time of the member's " de- 
leted "final" and added "latest"; and deleted Subsection H, 
which related to 1999 adjustments to benefits. 

The 2013 amendment, effective July 1, 2013, delays 
cost of living adjustments; in the title of the section, added 
"eligibility; based on funded ratio"; added Paragraphs (5) 
and (6) of Subsection A; in Subsection B, in the introduc- 
tory sentence, after "1984", deleted "each annuity shall"; 
in Paragraph (1) of Subsection B, at the beginning of the 
sentence, added "the annuity of a member who retires 
pursuant to Subsection A of Section 22-11-23 NMSA 
1978 or Subsection A of Section 22-11-23.1 NMSA 1978 
shall"; added Paragraph (2) of Subsection B; in Subsection 
C, added "Beginning on July 1, 2013 and on each July 1 
thereafter", in Paragraph (1) of Subsection C, at the be- 
ginning of the sentence, added "if the funded ratio of the 
fund ‘as reported by the board's actuary in the actuarial 
valuation report for the next preceding fiscal year is one 
hundred percent or greater, the", after "greater, the annu- 
ity", added "adjustments provided for under Subsection B 
of this section", after "adjustment factor", deleted former 
language which provided for an adjustment factor of be- 
tween two and four percent based on the increase in the 
consumer price index, and added "based on the percent- 
age increase of the consumer price index between the next 
preceding calendar year and the preceding calendar year. 
The adjustment factor shall be applied as follows"; added 
Subparagraphs (a) and (b) of Paragraph (1) of Subsection 
C; added Paragraphs (2), (3) and, (4) of Subsection C; in 
Subsection E, in. the introductory sentence, after "who", 
deleted "retires", in Paragraph (1) of Subsection E, at the 
beginning of the sentence, added "retires pursuant to Sub- 
section A of Section 22-11-23 NMSA 1978 or Subsection 
A of Section, 22-11-23.1 NMSA 1978" and after "member's 
annuity adjusted", deleted "annually and cumulatively" 
and added "as provided in Subsections.B and C of this sec- 
tion"; added Paragraph (2) of Subsection E; and in Subsec- 


tion G, after,"a member who", added "is certified by", and 


after "certified by the board", deleted "certifies was’. 
The 2010 amendment, effective July 1, 2010, in Sub- 
section B, in the second sentence, after ' ‘adjustment factor 


22-11-32. Adjustment of benefits. 


that results in", deleted "either", and after’ one-half of the 
percentage increase", deleted "or decrease"; in the npk 
sentence, after "that the percentage increase", deleted "o 
decrease" and after "same as the percentage increase", 
deleted "or decrease”; deleted the former fourth sentence, 
which provided that no negative adjustment in the retire- 
ment benefit shall reduce the member's benefit below that 
which the member received on the date of retirement; and 
added the last sentence. 

The 1999 amendment, effective June 18, 1999, in- 
serted ‘Public Employees" in Paragraph A(2), substituted 
"who" for "whom" in Subsection E, and in Subsection F 
substituted "1999" for "1991" and inserted "the last". 

The 1991 amendment, effective June 14, 1991, des- 
ignated formerly undesignated provisions as-Subsections 
C and D; deleted former Subsection C, relating to adjust- 
ment of benefits of persons receiving an annuity as of 
June 30, 1987; added Subsections E and F; and made a 
minor stylistic change in Subsection B. 


ANNOTATIONS 


Property right in cost-of-living adjustments. 
— Any future cost-of-living adjustment to a retirement 
benefit is merely a year-to-year expectation that, until 
paid, does not, under the New Mexico constitution, cre- 
ate a vested property right in an annual cost-of-living 
adjustment calculated according to the statutory formula 
in effect on the date of the retiree's eligibility for retire- 
ment. Once paid, the cost-of-living adjustment becomes a 
part of the retirement benefit and a property right sub- 
ject to constitutional protections. Bartlett v. Cameron, 
2014-NMSC-002. 

Where the legislature amended Section 22-11-31 NMSA 
1978 in 2013 to reduce future amounts educational retir- 
ees might receive as a cost-of-living adjustment; and re- 
tirees sought to compel the education retirement board to 


- pay. them an annual cost-of-living adjustment, for the en- 


tirety of their retirement, calculated according to the cost- 
of-living adjustment formula in effect on the date of their 
retirement on the grounds that under Article XX, Sec- 
tion 22 of the New Mexico constitution, the retirees had 
a vested property interest in future cost-of-living adjust- 
ments based on the formula in effect on the date of their 
retirement, a cost-of-living adjustment to a retirement 
benefit is provided independently from the obligation and 
payment of a retirement benefit and retirees do not have 
a vested property interest in an annual cost-of-living ad- 
justment calculated in accordance with the formula in ef- 
fect at the time they were eligible for retirement. Bartlett 
v. Cameron, 2014-NMSC-002. 


A. If retirement or disability benefits cause a decrease in the amount of monetary payments 
due to. a member or beneficiary from any public agency, the retirement or disability benefits shall 
be reduced to result in the maximum total benefits to the member or beneficiary. 

B. If there is a change in the effect of retirement or disability benefits on any monetary pay- 
ments due to a member or beneficiary from any public agency, the retirement or disability benefits 
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shall be adjusted to result in the maximum total benefits to the member or beneficiary. In no event 
shall the retirement or disability benefits be increased in an amount greater than that authorized 
by the Educational Retirement Act. 

C. The provisions of this section are mandatory and are ‘it subjeds to option or election by any 
member or beneficiary. Each member or beneficiary shall inform the director of all — Sagores 4 
for the director to carry out the provisions of this section. 

D. Ifthe director, in good faith, seeks to ascertain’all facts necessary to comply with provisions 
of this section, but payment of retirement or disability benefits is made without making an adjust- 
ment as provided by this section; neither the board, the director or any public officer or employee 
shall be liable because of the payment. 

EK... As used in this section: 

(1) "retirement or disability benefits"'means retirement or disability benefits payable to a 
member or beneticiary PeTsuant to the Educational Retirement Act ; 

(2). "public agency" includes the federal government, any department or agency of the fed- 
eral government, any state and any department, agency and political subdivision of a state; and 

(3) "total benefits" means retirement or disability benefits plus any other monetary pay- 
ments due to the member or DERG CATS from any public agency. 


establishing public employees retirement association, see 
22-11-44 NMSA 1978. 


History: 1953 Comp., § 77-9-31, enacted by Laws 
1967, ch. 16, § 155. 

Cross references. — For effect of article upon benefits 
being paid under laws repealed by article or under laws 


22-11-33. Earned service credit. 


A. Upon a member filing an application for retirement or disability benefits, earned service 
credit for the time of contributory ries Sone hac shall be certified by the director and subject to the 
review of the board. 

B. A member shall be certified to have earned service credit for that period of time when the 
member was engaged in prior employment. Earned service credit shall not be certified for that pe- 
riod of employment for which the contributions have been withdrawn from the fund by the member. 

C. Earned service credit shall be certified for periods of employment interrupted for some cause 
other than retirement or disability. This shall be done if a member withdrawing contributions 
from the fund for this period returns to the fund, for each year of earned service credit desired, a 
sum equal to the member's contribution to the fund during this period and an additional sum as 
interest compounded annually from the date the contributions were withdrawn to the date of pay- 
ment of the amount of returned contributions at the rate of interest set by the board. 


History: 1953 Comp., § 77-9-33, enacted by Laws 
1967, ch. 16, § 156; 2008, ch. 39, § 9; 2017, ch. 21, § 13, 

Cross. references. — For reciprocal service credits un- 
der Public Employees, Retirement Reciprocity Act, see 10- 
13A-4 NMSA 1978. 

The 2017 amendment, effective June 16, 2017, re- 
moved the provision that allowed the educational retire- 
ment board to accept installment payments for allowed 
service credit; in Subsection B, after "period of time 
when", deleted "he" and added "the member"; and in Sub- 
section C, deleted the last sentence of the section which 


22-11-34. Allowed service credit. 


provided "These payments may be made in installments, 
and, if the payments made to the fund are insufficient for 
the restoration of any full’ year of earned service credit, 
the member shall be certified to have acquired earned ser- 
vice credit for that period of time which is proportionate to 
the payments made.". 

The 2003 amendment, effective June 20, 2003, substi- 
tuted "set by the board" for "earned by the fund during the 
five-year period immediately preceding the application for 


‘the earned service-credit" following "rate of interest" near 


the middle of Subsection C. 


A. Amember shall be certified to have acquired allowed service credit pursuant to the Internal 
Revenue Code of 1986 for those periods of time when the member was: 

(1) employed prior to July 1, 1967 in a federal educational program within New Mexico, 

including United States Indian schools and civilian conservation corps camps. This service credit 


shall be allowed without contribution, 
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(2) ‘engaged in military service that interrupted the member's employment in New Mexico 
if the member returned to employment within eighteen months following honorable discharge. 
This service credit shall be allowed without contribution; 

(3) engaged in United States military service or the commissioned corps of the public 
health service from which the member was honorably discharged; provided that: __ 

' (a). the member shall have five years or more of contributory Pino SIAN to be 
eligible to purchase allowed service credit pursuant to this paragraph; 

(b) the member shall contribute to the fund, for each year of service credit the mem- 
ber elects to purchase, a sum equal to the member's average annual actual salary for the five 
years preceding the date of the contribution multiplied by the sum of the member contribution 
rate and the employer contribution rate in effect at the time of the member's written election 
to purchase, subject to the federal Uniformed Services Employment and Reemployment Rights Act 
of 1994; 

. (c) full H AnGisiee halt be made in a single lump sum within sixty aud of the date that 
the member is informed of the amount of the payment; and 

(d) the portion of the purchase cost derived from the employer's contribution rate 
shall be credited to the fund and, in the event that a member requests a refund of contributions 
pursuant to Section 22-11-15 NMSA 1978, the member shall not be entitled to a refund of that ‘DOr: 
tion of the purchase-cost derived dram the employer contribution rate; or 

(4) employed: 

(a) in a public sbtibol or public institution. of higher leanings in another state, terri- 
tory or possession. of the United States; 

“(b) in’a United States military dependents gaan operated by a branch of the armed 
forces of the United States; ie 

(c) as provided.in Paragraph (1).of this stibedetidh after July 1" 1967; or 

‘(d) “in a private school or institution of higher learning in New Mexico whose educa- 
tion program is accredited or approved by the department at the time of employment. 

B. Effective July 1, 2001, the member or employer under Paragraph (4) of Subsection A of this 
section shall contribute to the fund for each year of allowed service credit desired an amount equal 
to the actuarial value of the service purchased as defined by the board. No allowed service credit 
shall be purchased pursuant to Paragraph (4) of Subsection:A of this. section unless the member is 
currently employed by a local administrative unit. 

C.. No member shall be certified'to have acquired allowed service credit: 

(1) +under any single paragraph or'the combination of only Paragraphs (1) and (4) or only 
Paragraphs (2) and (3) of Subsection A of this section in excess of five years; or 

(2) in excess of ten years for any other combination of Paragraphs (1) through (4) of Sub- 
section A of this section. 

D. A member receiving service credit under Paragraph (3) or (4) of Subsection’A of this section 
who enrolls in the retiree health care authority abet make contributions fonaWwew to Subsection 
C of Section 10-7C-15' NMSA 1978. 


History: 1953 Comp., § 77-9-34, enacted by Laws ~~ deleted Subsection E; which related to the applicability 
1967, ch. 16, § 157; 1975, ch. 321, § 1; 1977, ch. 331, § 2; ... | dates of the provisions of this section. 
1981, ch. 291, § 1; 1986, ch. 48, § 1; 1989, ch. 30, § 2; The 2009 amendment, effective July 1, 2009, in Para- 
1998, ch. 69, § 10; 1997, ch. 103, § 1; 1998, ch. 38, § 3; graph (3) of Subsection A, deleted the former language of 
2003, ch. 39, § 10; 2009, ch. 288, § 18; 2017, ch. 21, § 14. the paragraph which provided for credit if the member 
Ordsa references, + For reciprocal service aril un- contributed a sum equal to ten and one half percent of 
der Public Employees Retirement Reciprocity Act, see 10- average annual salary for the time:the member acquired 
13A-4 NMSA 1978. earned service credit; added Subparagraphs (a) through (d) 
For the federal Uniformed’ Services Employment and * of Paragraph (3) of Subsection A; and added Subsection D. 
Reemployment Rights Act, see 38 U.S.C.S. § 4301 et seq. The 2003 amendment, effective June 20, 2003, substi- 
For the Internal Revenue Code of 1986, see 26 U.S.C, .., tuted "July 1, 1967" for "the effective date of the Educa- 
The 2017 amendment, effective June 16, 2017, re-. _—_— tional Retirement Act" following "employed prior to" near 
moved the provision that allowed the educational retire-‘ the beginning of Paragraph A(1); substituted "July 1, 1967" 
ment board to accept installment payments for allowed +. for.'the effective date of the Educational Retirement Act" 
service credit; in Subsection B, after the first sentence, near the end of Subparagraph A(4)(c); in Subsection B de- 
deleted the next’ two sentences which related to the  leted "The member or employer under Paragraph (4) of Sub- 
purchase of allowed service credit by installments; and section A of this section shall contribute to the fund for each 
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year of allowed service credit desired'an, amount equal to 
twelve percent of the member's annual salary at the time 
payment is made if the member is employed or twelve per- 
cent times the member's annual salary during the mem- 
ber's last year of employment if the member is not employed 
at the time of payment. Contributions paid for the member 
who is not employed shall bear interest at the average rate 
earned by the fund during the five-fiscal-year period imme- 
diately preceding the date of payment: Such interest shall 
run from the date the member last terminated employment 
to the date of payment." at the beginning, and substituted 


"by that act. No allowed service credit shall be purchased © 


pursuant to Paragraph (4) of Subsection A of this section 
unless the member is currently employed by a local admin- 
istrative unit," for "thereby" at'the end. ° 

The 1998 amendment, effective May 20, 1998, in- 
serted "pursuant to the Internal Revenue Code of 1986" 
near the middle of Subsection A; substituted "a" for "any" 
throughout the section; in Paragraph A(3), substituted 
"pursuant to" for "under" and inserted "and subject to the 
federal Uniformed Services Employment and Reemploy- 


ment Rights Act of 1994" near the end of the first sentence, , 


and substituted "on" for "upon" in the second sentence; and 
in Subsection B, deleted "of" following "over a period” and 
substituted "that" for "which" in the fifth sentence. 

The 1997 amendment, effective June 20, 1997, in the 
last sentence of Paragraph A(3), deleted "prior to July 1 


1992 or" preceding "three years" and deleted "whichever - 


is later" following "service", and added the fourth sentence 
in Subsection B, 

The 1993 amendment, effective June 18, 1993, re- 
wrote Subparagraph (4)(d) of Subsection A which read 
"in any private school in New Mexico accredited by the 
state board of education"; inserted "or employer" in the 
first sentence and substituted "paid for the member" for 
"paid by the member" in the second sentence of Subsec- 
tion B; substituted "Paragraphs (1) through (4) of Subsec- 
tion A of this section" for "those Paragraphs" in Paragraph 


PUBLIC SCHOOLS 


22-11-34.1 


(2) of Subsection C; and made a minor stylistic change in 
Subsection A. 

The 1989 amendment, effective July 1, 1989, in Sub- 
section A(1) substituted "employed" for ' ‘serving as a 
teacher or administrator" in the first sentence; in Subsec- 
tion A(3) inserted "or the commissioned corps of the public 
health service" in the first sentence, substituted "1992" 
for "1987" in the last sentence, and deleted "military" pre- 
ceding "service" throughout the subsection; in Subsection 
A(4) deleted "a teacher or administrator" at the beginning 
of Subparagraphs (a) through (c) and deleted "a certified 
teacher or certified administrator" at the beginning of 
Subparagraph (d); and in Subsection B substituted all of 
the present language of the first sentence following "equal 


‘to" for "the prevailing combined percentage of contribu- 
tions of members and local administrative units in effect 


at the time of application for allowed service-credit times 
the member's annual salary if the member is employed, 
or time the member's annual salary during the member's 
last year of employment if the member is not employed at 
the time of the application" and inserted "at the discretion 
of the board" in the fourth sentence. 


ANNOTATIONS 


Public health service officers. — Active duty as a 
uniformed commissioned officer in the United States pub- 
lic health service qualifies as "military service" pursuant 


: 


~ to Subsection (A)(8) in the following situations: (1) When 


the service was performed while the commissioned corps 
was declared to be a military service pursuant to 42 U.S.C. 
§ 217, or (2) when the officer was detailed to a branch 
of the armed services, as 10 U.S.C, § 101(4) defines that 
term. 1987 Op. Att'y Gen. No. 87-73. 

‘Am, Jur. 2d, A.L.R. and C.J,.S. references. — Ser- 
vices included in computing period of service for purpose 
of teachers’ seniority, 2 A. L. R.2d 1033. 


22-11-34.1. Sick leave service credit. 


A. Beginning on July 1, 2020, a member who has acquired the minimum number of years of 
contributory employment to be eligible for retirement benefits under the Educational Retirement 
Act may pay to have unused sick\leave, earned from the member's contributory employment and 
for which the member has otherwise not received payment, conyerted to, earned service credit, up 
to a maximum of: 

(1) six days of unused sick leave per year of contributory. employment; and 
(2) four calendar quarters of earned service credit... 

B. The following standards apply to the conversion of unused sick leave to earned service credit 

under this section: 

(1) eight hours of sick leave.equals one day of sick leave; ( 

(2) thirty-eight to eighty-two'days of sick leave equals one quarter of earned service éreilit; 

(3) eighty-three to one hundred twenty-seven days of sick leave a two quarters of 
earned service credit; 

(4) one hundred twenty-eight to one hundred seventy-two boatly of sick leave equals three 
quarters of earned service credit; and 

(5). one hundred saventynbaree or more days of sick leave equals four quarters of service 
credit. 

C. A member who elects to convert nia sick leave to earned service credit under this sec- 
tion shall, in accordance with rules that the board shall establish, submit to the board verification. 
from local administrative units of the member's unused sick leave. 

D. The cost to a member of converting unused sick leave to earned service credit is the actu- 
arial present value, as determined by the.board, of the benefit attributable to the conversion. The 
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22-11-36 


board shall establish rules pertaining to payments for converting unused sick leave to earned 


service credit. 


History: Laws 2019, ch. 81, § 1. 


Effective dates. — Laws 2019, ch. 31, § 2 makes Laws 
2019, ch. 31, § 1 effective July 1, 2020, 


22-11-35. Disability benefit; eligibility; medical examination. 


A. A member shall be eligible for disability benefits if the member has acquired ten years or 
more of earned service credit and if the board certifies the member to be totally disabled to con- 
tinue the member's employment and unable to obtain and retain other gainful employment com- 
mensurate with the member's background, education and experience. 

B.. Prior to any certification of disability by the board, the board shall require each applicant 
for disability benefits to submit medical records as required by the board in support of the appli- 


cant's disability claim. 


History: 1953 Comp., § 77-9-35, enacted by Laws 
1967, ch. 16, § 158; 2017, ch. 21, § 15. 

The 2017 amendment, effective June 16, 2017, re- 
moved the provision that required applicants for dis- 
ability benefits to submit to a medical examination by a 
doctor approved by the educational retirement board, and 
required applicants for disability benefits to submit his or 
her medical records in support of the applicant's disability 
claim; in Subsection A, substituted "the member" for "he" 
or "his" throughout the subsection, and after "earned", 
changed "service-credit" to "service credit"; and in Subsec- 


tion: B, after “submit”, deleted "himself to a medical ex-~ 


amination by the medical authority" and added "medical 
records as required by the board in Eupport of the appli- 


ANNOTATIONS 


Scope of board's authority. — The legislature, 
through this section has granted the board the authority 
to award disability benefits if certain requirements are 
met. If the board certifies the eligible member to be totally 
disabled, the board must award benefits. Once the deter- 
mination of total disability is made, it is the duty of the 
board to certify the member as disabled. There is nothing 
in this grant of authority which authorizes the board to re- 
fuse to accept an application for disability if the applicant 
continues to hold a property interest in a bus. contract. 
Gonzales v. N.M. Educ, Retirement Bd., 1990-NMSC-024, 
109 N.M, 592,788 P.2d 348, cert. denied, 498 U.S. 818, 111 
S.Ct. 61, 112 L. Ed, 2d 36 (1990). 


cant's disability claim": 


22-11-36. Disability benefit; continued eligibility; re-examinations. 


A. Unless designated by the board as being permanently disabled, to continue to receive dis- 
ability benefits, a member shall, on the anniversary date in each year of the member's being placed 
on a disability status, present current medical records to the medical authority in support of the 
applicant's continuing disability claim. The medical authority shall recommend to the board that 
the member either be placed on continuing annual disability or permanent disability or removed 
from disability status due to a substantial betterment of the member's condition. In the event a 
substantial betterment of the disability is reported, the board shall determine whether the mem- 
ber is totally disabled for employment and unable to obtain and retain other gainful employment 
commensurate with the member's background, education and experience. If the board determines 
that the member is no longer disabled, the payment of the disability benefits shall cease. 

B. Payment of disability benefits to a member shall be suspended if the member fails to submit 
medical records to the medical authority within thirty days after the date upon which the member 
should have submitted the medical records and where the failure to submit the medical records 
was due to the unexcused failure or the refusal of the member to do so. Payment of disability ben- 
efits shall be resumed only after the member has submitted current medical records to the board 
and the board has determined that the member is totally disabled. A member shall have no right 
or claim for benefits withheld during a period of suspension. 

C. The board may, in its discretion, require that the member obtain an independent medical 
examination; provided that the examination is performed at the board's expense. 

D. Upon a determination by the board, a member's status may be changed from permanently 
disabled to temporarily disabled or no longer disabled. 


History: 1953 Comp., § 77-9-36, enacted by Laws 
1967, ch. 16, § 159; 2003, ch. 39,.§ 11; 2017, ch. 21, § 16. 


Cross references. — For reports of improved health 
by. members receiving. disability benefits, see 22-11-39 
NMSA 1978. 
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For suspension of payments for failure to make reports, 
see 22-11-40 NMSA 1978. 

The 2017 amendment, effective June 16, 2017, re- 
quired members who are receiving disability benefits to 
annually submit current medical records in support of the 
member's continuing disability claim, required the medi- 
cal authority to make recommendations regarding the 
member's continuing disability claim, and provided for 
the suspension of disability benefits if the member, fails 
to submit medical records; in Subsection A, after "des- 
ignated by the", deleted "medical authority" and added 
"board", after "in each year of", deleted "his" and added 


"the member's", after "present", deleted: "himself' and. \ 


added "current medical records", after "the medical au- 
thority", deleted "for a medical re-examination" and added 
“in support of the applicant's continuing disability claim", 
and after "The medical authority shall", deleted "certify 
to the director after each medical examination whether 
there is a substantial betterment of the member's disabil- 
ity" and added "recommend to the board that the member 
either be placed on continuing annual disability or per- 
manent disability or removed from disability status due 
to a substantial betterment of the member's condition", 
and after "commensurate with", deleted "his" and added 
"the member's"; in\‘Subsection B, after "shall be suspended 
if’, deleted "a ‘certificate of medical re-examination by 
the medical authority is not filed with the director" and 


22-11-37. Disability benefit. 


PUBLIC SCHOOLS 


22-11-39 


added "the member fails to submit medical records to the 
medical authority", after "member should have", deleted 
"been re-examined" and added "submitted the medical re- 
cords and", after "failure to", deleted "file the certificate" 
and added "submit the medical records", after "refusal 
of the member to", deleted "report for the medical re- 
examination" and added "do so", and after "only after the 
member has", deleted "complied with the requirements 
of the Educational Retirement Act" and added "submit= 
ted current medical records to the board and the board 
has determined that the member is totally disabled"; in 
Subsection C, after "require", deleted "further or more 
frequent medical examinations of members having a dis- 
ability status" and added "that the member obtain an in- 
dependent medical examination; provided that the exami- 
nation is performed at the board's expense"; and deleted 
former Subsection D, which related toa member's inabil- 


_ ity to report for a medical examination, and redesignated 


former Subsection E as new Subsection D, 

The 2008 amendment, effective June 20, 2008, in 
Subsection A added "Unless designated by the medical 
authority as being permanently disabled,” at the begin- 
ning and deleted "or is not’ following 'whether there,is'! 
near the middle; inserted "who is" following "disability 
benefits" near the beginning of Subsection D; and added 
Subsection E. i 

{ 


A. The annual disability benefit shall be equal to two percent of the.member's average. an- 
nual salary multiplied by the number of years of the member's total service-credit if the‘result is 
greater than one-third of the member's average annual salary. If the result of that formula is less 
than one-third of the member's average annual salary, the annual disability benefit shall be equal, 
to the lesser of the following amounts: 

(1) two percent of the member's average annual salary multiplied by the sum of the mem- 
ber's total service-credit plus the number of years, calculated to the nearest nae quarter, 
from the effective date of the member's disability to the member's sixtieth birthday; or . 

(2). one-third of the member's average annual salary. 

B.. A member's average annual salary for the purpose of computing disability benefits shall 
be the average salary for the last five years of employment or for any other consecutive five-year 

_period for which contribution was made by the member, whichever i is higher... . 

C. The annual disability benefit shall be paid in equal monthly installments. 


History: 1958 Comp., § 77-9-37, enacted by Laws 
1967, ch. 16, § 160; 1973, ch. 350, § 1; 1991, ch. 140, § 4. 


The 1991 amendment, effective June 14, 1991, in Sub- | 


percent" in the first sentence and in Paragraph, (1); in- 
serted "annual" preceding "salary" in Subsection B; and 


‘made minor stylistic changes in Subsections A and By | 
section A, substituted "two percent" for "one and one-half 


22-11-38. Disability retirement. | siboraesl b laoiineat 


A member receiving disability Gene ite upon, attaining the age of cpa years shall be considered 
as retiring pursuant to the Educational Retirement Act at the rate of benefits received for the 
disability, 


History: 1953 Comp., § 77-9-38, enacted by Laws 2 “yt: ‘ 
1967, ch. 16, § 161. ash f 


22-11-39. Report of improved health; penalty., = bal inaih-alleenceas 

A. A member receiving disability benefits shall report to the director in writing any substantial 
improvement in the member's disability within thirty days after*the member has or reasonably 
should have knowledge of the improvement. 
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22-11-40 


EDUCATIONAL RETIREMENT 


22-11-42 


B.-A member bsp to grate to the:director as required by this section is guilty of a petty 


misdemeanor. 


History: 1953 Comp., § 77-9-39, enacted by Laws 
1967, ch. 16, § 162; 2017, ch. 21, § 17. 

Cross references. — For requirement of reports and 
examinations of members receiving disability benefits 
generally, see 22-11-36 NMSA 1978. 


The 2017 amendment, effective June 16, 2017, in Sub- 
section A, after "improvement in", deleted "his" and added 
"the member's", after "thirty days after", deleted "he" and 


~-added "the member"; and in Subsection B, after "petty", 


changed "misdeameanor" to "misdemeanor", 


22-11-40. Restoration to fund. 


If a member is obligated to restore any sum of money to the fund and fails or refuses to do so for 
a pertod of three months after written demand is made by the director, the member shall forfeit 
membership ‘and receive no further benefits pursuant to the Educational Retirement Act. The 
director shall determine whether the former member's contributions to the fund exceed the total 
amount of disability or retirement benefits the member has received and shall withdraw from any 
such balance of contributions the amount of money the member is obligated to restore to the fund. 
Any balance of the contribution remaining in the fund shall be paid to the former member or the 
former member's beneficiary. In the event the money the former member is obligated to restore to 
the fund is not restored to the ath, the former member shall be subject to civil action by the board 


for its recovery. 


History: 1953 Comp., § 77-9-40, enacted by Laws 
1967, ch. 16, § 163; 2017, ch. 21, § 18, 

Cross references. — For suspension of benefits spain 
failure to file certificate of reexamination, see 22-11-36 
NMSA 1978, 3 

The, 2017 amendment, effective June 16, 2017, re- 
moved the provision related to ithe suspension of dis- 
ability benefits for the failure of a member to make a re- 
quired report; in the catchline, deleted "Reports"; deleted 


22-11-41. Repealed. 


Repeals. — Laws 1993, ch: 69, § 11 repealed 22-11- 
41 NMSA 1978, as enacted by Laws 1967, ch. 16, § 164, 
relating to prohibitions on ‘pattie and ‘continued 


Subsection A, which related to the suspension of disability 
benefits for the failure of a member to make a required 
report, and deleted the subsection designation "B."; in the 
undesignated paragraph, after "director", deleted "he" and 
added "the member", after "forfeit", deleted "his", after 
"disability or retirement benefits", deleted "he" and added 
"the member", and after "former member or", deleted "his" 
and added "the former member's" 


eligibility after retirement, effective June 18, 1993. For 
provisions of former section, see the 1992 NMSA 1978 on 
eonee ie Ade 


22- 11-42. Nii nasele tubNE: division of funds as community property; 
child support obligations. ° 


A. Except as specifically provided in the Educational Retirement Act and the provisions 
of Subsections B and C of this section, contributions or benefits mentioned in the Educational 
Retirement Act shall not be assignable either in law or in equity or be subject to execution, levy, 
attachment, garnishment, guarantee fund or similar assessment or any other legal process. 

B. A court of competent jurisdiction, solely for the purposes of effecting a division of commu- 
nity property, may provide by appropriate order for a determination and division of a community 
interest in the pensions or other ‘benefits provided for in the Educational Retirement Act. In so 
doing, the court shall fix the manner in which the warrants shall be issued, may order direct pay- 
ments by the board to a person with a community interest in the pensions or benefits and may 
restrain the refund of member or participant contributions. The court shall not alter the manner 
in which the amount of pensions or other benefits is calculated by the board or a carrier or con- 
tractor for the alternative retirement plan, nor shall the court cause any increase in the actuarial 
present value of the pensions or other benefits to be paid by the board or a carrier or contractor for 
the alternative retirement plan. A payment, ordered by a court pursuant to this subsection, shall 
only be made when the member or participant terminates employment and.requests a refund or 
when the member or participant retires or is otherwise entitled to receive benefits pursuant to the 
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Educational Retirement Act. In no case shall a court order pursuant to this subsection result in 
more money being paid from the fund or from an alternative retirement plan, whether in a lump 
sum or in monthly benefits, than would otherwise be payable. 

C. A court of competent jurisdiction, solely for the purposes of enforcing current or delinquent 
child support obligations, may provide by appropriate order for withholding amounts due in satis- 
faction of current or delinquent child support obligations from the pensions or other benefits pro- 
vided for in the Educational Retirement Act and for payment of such amounts to third parties. The 
court shall not alter the manner in which the amount of pensions or other benefits is calculated by 
the board or a carrier or contractor for the alternative retirement plan. The court shall not cause 
any increase in the actuarial present value of the pensions or other benefits to be paid by the board 
or a carrier or contractor for the alternative retirement plan. Payments made pursuant to such 
orders shall only be made when the member or participant terminates employment and requests a 
refund of contributions or when the member or participant retires; in no case shall more money be 
paid out, either in a lump sum or in monthly benefits, of the fund or alternative retirement plan in 
enforcement of current or delinquent child support obligations than would otherwise be payable. 
In no case shall a court order pursuant to this.subsection result in more money being paid from 
the fund or from an alternative retirement plan, whether in a lump sum or in monthly. benefits, 


than would otherwise be payable. 


History: 1953 Comp., § 77-9-42, enacted by Laws 
1967, ch. 16, § 165; 1987, ch. 242, § 1; 1989, ch. 125, § 3; 
1990, ch. 49, § 17; 1991, ch. 118, § 4; 2003, ch. 39, § 12. 

Cross references, — For rules governing garnishment 
and writs of execution in the district, magistrate, and 
metropolitan courts, see Rules 1-065.1, 2-801, and/3-801 
NMRA, respectively. 

For form for claim of exemptions on executions, see Rule 
4-803 NMRA, 

For form for order on claim of exemption and order ‘to 
pay in execution proceedings, see Rule 4-804 NMRA, 

For form for application for writ of garnishment and af- 
fidavit, see Rule 4-805 NMRA. 

For form for notice of right to claim exemptions from 
execution, see Rule 4-808A NMRA. 

For form for claim of exemption from garnishment, see 
Rule 4-809 NMRA, 

The 2003 amendment, effective June 20, 2003, added 
"A payment, ordered by a court pursuant to this subsec- 
tion, shall only be made when the member or partici- 
pant terminates employment and requests a refund or 
when the member or participant retires or is otherwise 
entitled to receive benefits pursuant to the Educational 
Retirement Act. In no case shall a court order pursuant to 
this subsection result in more money being paid from the 
fund or from an alternative retirement plan, whether in 
a lump sum or in monthly benefits, than would otherwise 


be payable." at the end of Subsection B;.and added "In no 
case shall a court order pursuant to this subsection re- 
sult in more money being paid from the fund or from an 
alternative retirement plan, whether in a lump sum or in 
monthly benefits, than would otherwise be payable. " at 
the end of Subsection C. 

The 1991 amendment, effective July 1, 1991, in Sub- 
section A, inserted "guarantee fund or similar assess- 
ment"; in Subsection B, in the second sentence, inserted 
“or participant! and in two locations in the third sentence 
inserted "or a carrier or contractor for the alternative re- 
tirement plan"; in Subsection C, in the second:and third 
sentences, inserted "or a carrier or contractor for the al- 
ternative retirement plan" and, in the fourth sentence, 
inserted "or participant" twice and "or alternative retire- 
ment plan". a 

The 1990 amendment, effective May 16, 1990, deleted 
"Tax exemption" in the catchline, deleted "and shall also 
be exempt from any state income tax" at the end of Sub- 
section A and substituted "board" for "association" at the 
end of the second sentence of Subsection C. 

The 1989 amendment, effective June 16, 1989, added 


"child support obligations" to the catchline; substituted 


"Subsections B and C" for "Subsection B" in Subsection 
A; substituted "Educational" for "Education" in the first 
sentence of Subsection B; and added Subsection C. 


22-11-43. Insurance or banking laws inapplicable. 


In the absence of specific provisions to the contrary, no law of this state regulating insurance 
policies, insurance companies or banking institutions shall apply to the administration of the 


Educational Retirement Act. 


History: 1953 Comp., § 77-9-48, enacted by Laws 


1967, ch. 16, § 166. 


22-11-44. Saving clause; retirement benefits; disability benefits. , a 


A. Any person retired pursuant to the provisions of any laws repealed by the Educational 
Retirement Act shall be considered to have retired pursuant to the Educational Retirement Act 
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and shall continue to receive retirement benefits in the same amount as received prior to the 
enactment of the Educational Retirement Act. 

B. Any person receiving disability benefits pursuant to any laws repealed by the Educational 
Retirement Act shall continue to receive disability benefits in the same amount as received prior 
to the enactment of the Educational Retirement Act’and shall be considered to have been granted 
disability benefits pursuant to and be subject to the provisions of the Educational Retirement Act. 

C. Nothing in the Educational Retirement Act shall be construed to adversely affect any ben- 
efits being paid pursuant to any laws repealed by the Educational Retirement Act or any laws 
establishing the public employees retirement association. 

D. No’ person who was covered under the provisions of any statute repealed by the Hdncational 
Retirement: Act shall 'be retired at a monthly’benefit that is less than ‘the person would have re- 
ceived had the person's employment continued to be performed under such repealed provisions. 


History: 1953: Comp., § 77-9-44, enacted by Laws in Subsection D, after "No person who was"; deleted "here- 


1967, ch. 16, § 167; 2017, ch. 21, § 19. tofore", after "monthly benefit", deleted "which" and,added 

The 2017 ‘amendment, effoctive June 16, 2017, made that’, after "less than", deleted "he" and added "the per- 
technical changes; in Subsection C, after "public employ- son", and after "received had", deleted "his" and added 
ees retirement association", deleted "of New Mexico"; and «*: "the person's" i" 


22- 11- 44. 1, Repealed. 


eral — ree 1993, ch. 69, § 1 dy 22-11-44,1 | association, effective June 18, 1993. For provisions of for- 


NMSA 1978, as enacted by. Laws 1982, ch. 37, § 2, relat- mer, section, see the 1992 NMSA 1978 on NMOneSource 
ing to the transfer pf assets of the New Mexico activities com. 


22-11-45. Repealed. 


Repeals. — Laws 2017, ch. 21, § 20 repealed 22-11- association, payment of contributions, effective June 16, 
45 NMSA 1978, as enacted by Laws 1967, ch. 16, § 168, 2017. For provisions of former section, see the 2016 NMSA 


relating to elections of the public employees. retirement 1978 on NMOneSource.com. ‘ 


22-11-46, Reserved. na note! aot 


22-11-47. Alternative retirement plan; election of coverage. ' 


A. Beginning October 1, 1991, any employee of the university of New Mexico, New Mexico 
state university, New Mexico, institute of mining and technology, New Mexico highlands univer- 
sity, eastern New Mexico university or western New Mexico university who is eligible to become 
a participant may make within ninety days of that date an election to participate in the alterna- 
tive retirement plan. Beginning October 1, 1999, an employee of central New Mexico community 
college, Clovis community college, Luna -community college; Mesalands community college, New. 
Mexico junior college, northern New Mexico college, San Juan college or Santa Fe community col- 
lege who is eligible to become a participant may make an election to participate in the alternative 
retirement plan within ninety days of the initial date. Thereafter, ariy employee who is eligible to 
become a participant may make within the first ninety days of employment with a qualifying state 
educational institution an election-to participate in the alternative retirement plan. Any employee 
who makes the election shall become a participant the first day of the first pay period following 
the election. Any employee who fails to make the election within ninety days of October 1,'1991 
or October 1, 1999, whichever is applicable, or within the first ninety days of employment with a 
qualifying state educational institution shall become or remain a regular member if that employee 
is eligible to be a regular member and shall not later be eligible to elect to be a participant, regard+ 
less of whether the employee subsequently is employed in another position that is eligible for par- 
ticipation in the alternative retirement plan. Except as | provided i in Pubsection D of this section, an 
election to become a participant is EV Oe 
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B. Until the time an employee who is eligible to become a participant elects to participate in 
the alternative retirement plan, that employee shall be a regular member. 

C... When an employee elects to become a participant, any employer and employee Bea 
tions made as a regular member shall be withdrawn from the fund and applied instead toward 
the alternative retirement plan as if the participant had been participating in the alternative 
retirement plan from the commencement of employment with the qualifang, state educational 
institution. 

D. On July 1, 2009, : any participant whe has made contributions to the cldeinpsied retirement 
plan for a cumulative total of seven years or more shall have-a one-time option of electing to be- 
come. a regular member. Thereafter, once a participant has made contributions to the alternative 
retirement plan for a cumulative total of seven years, a participant shall have a one-time:option 
of electing to become a regular member. Participants electing to-become regular members shall 
exercise that option within one hundred twenty days of the date of becoming eligible to elect to 
become a regular member. Any amounts on deposit in an employee's alternative retirement plan 
account when a participant becomes a regular member shall remain’on deposit with the contrac- 
tor.or carrier subject to that plan's provisions, unless otherwise provided by law. An employee who. 
elects to become a regular member under this subsection shall use the date on which the employee 
was first employed with a qualifying state educational institution for purposes of determining any 
retirement eligibility requirement, provided that the employee: 

(1) may not purchase service credit for periods of employment dain which the employee 
participated in the alternative retirement plan; and 

(2) shall acquire not less than five years of contributory employment as a regular member 
as provided for in Section 22-11-24 NMSA 1978 to be eligible for retirement benefits pursuant to 
the Educational Retirement Act. 

E. The board shall approve the positions at each qualifying state educational institution that 
are eligible for participation in the alternative retirement plan. 


History: 1978 Comp., § 22-11-47, enacted by Laws 
1991, ch. 118, § 5; 1999, ch. 261, § 2; 1999, ch. 274, § 3; 
2008, ch. 68, § 2; 2009, ch. 9, § 1. 

Cross references, — For Section 401 of the Internal 
Revenue Code, see 26 U,S.C.S. § 401. 

The 2009 amendment, effective March 18, 2009, 
in Subsection A, provided that an employee who fails to 
make the election shall not. later be eligible to be a partici- 
pant even if the employee is subsequently employed in a 


position that is eligible for participation and provided that 
except as provided in Subsection D, an election to become a 
participant is irrevocable; and added Subsections D and E. 
The 2008 amendment, effective July 1, 2008, deleted 
former Subsection D that provided for participation of 
clinical faculty members of the university of New Mexico 
health sciences center in the alternative retirement plan. 
The 1999 amendment, effective June 18, 1999, added 


Subsection D: 


22-11-48. Alternative retirement plan; contributory employment. 


A: Contributions made by a qualifying state educational institution on behalf of a participant. 
together with any interest accrued on those contributions shall be credited to the benefit of the 
participant and shall be distributed or, treated as agreed upon between the contractor or carrier 
providing the alternative retirement plan benefits and the board. 

B. Contributions of a participant who terminates employment together with any peters 
interest accrued on those contributions shall.remain the property of the participant and the con- 
tributions, interest and any benefits based on them shall be treated as agreed upon between the 
contractor or carrier providing the alternative retirement plan benefits and the board. 


History: 1978 Comp., § 22-11-48, enacted. by Laws 
1991, ch. 118, § 6. 


22-11-49, Alternative retirement plan; ninth boartiieiees 


A. A participant shall contribute an amount aaa to the percentage of the participant's sal- 
ary that the participant would be required to contribute if the participant were, instead, a regular 
member. The contribution shall be made as provided by the board. , 
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B. A qualifying state educational institution shall contribute on behalf of each participant an 
amount of the participant's salary equal to the contribution that would be required of the employer 
if the participant were, instead, a regular member. Of that contribution, a sum equal to the following 
percentage of the annual salary of each participant shall be paid to the fund, and the remainder of 
the contribution shall be paid to the alternative retirement plan as provided by the board: 

(1) from July 1, 2021 through June 30, 2022, four and one-fourth percent; 

(2) from July 1, 2022 through June 30, 2023, six and one-fourth percent; and 

(3) on and after July 1, 2023, seven and one-fourth percent; or 

(4) if, on July 1 following any report by the actuary to the board that concludes that less 
than that percentage is required to satisfy the unfunded actuarial liability attributable to the par- 
ticipation of the participants in the alternative retirement plan, then the percentage the actuary 
determines is the minimum required to satisfy that liability. 

C. Contributions required by this section may be made by a reduction in salary or by a public 
employer pick-up as provided in the Internal Revenue Code of 1986, as amended. 


History: 1978. Comp., § 22-11-49, enacted by Laws administration, any other affected agency, the legislative 


1991, ch. 118, § 7; 1999, ch. 261, § 3; 2019, ch. 258, § 6; finance committee, legislative education study committee 
2021, ch. 44, § 3; 2022, ch. 29, § 2. and any other appropriate interim legislative committees 
Cross references. — For the Internal Revenue Code of on fund status and options to improve pension plan sol- 
1986, see 26 U.S.C. vency without additional contributions from public em- 
The 2022 amendment, effective May 18, 2022, in- ployers. 
creased employer contributions to the educational retire- The 2019 amendment, effective July 1, 2019, in- 
ment fund; and in Subsection B, added a new Paragraph creased employer contribution rates; in Subsection B, af- 
B(2) and redesignated former Paragraphs B(2) and B(8) ter "Of that contribution", deleted "made by a qualifying 
as Paragraphs B(3) and B(4), respectively, and in Para- state educational institution on behalf of a participant 
graph B(3), after "July 1", deleted "2022, five" and added beginning October 1, 1991, or October 1, 1999, which- 
"2023, seven”. ever is applicable", after "sum equal to”, deleted "three 
The 2021 amendment, effective July 1, 2021, in- percent" and added "three and one-fourth percent", after 
creased certain contributions, and revised the schedule for "concludes that less than", deleted "three percent of the 
contributions, to the educational retirement fund; and in contributions made by a qualifying sate educational in- 
Subsection B, after "sum equal to", deleted "three and one- stitution on behalf of its participants" and added "three 
fourth percent" and added "the following percentage", and and one-fourth percent", after "retirement plan,", deleted 
added new Paragraphs B(1) and B(2), and in Paragraph "the three percent shall be reduced" and added "then", 
B(3), after "concludes that less than", deleted "three and and after "actuary", added "determines is the minimum 
one-fourth percent" and added "that percentage". required to satisfy that liability". 
Temporary provisions. — Laws 2021, ch. 44, § 4 The 1999 amendment, effective June 18, 1999, in- 
provided that before July 1, 2022, the educational retire- serted "or October 1, 1999, whichever is applicable" in the 


ment board shall report to the department of finance and second sentence of Subsection B. 


22-11-50. Alternative retirement plan; tax treatment. 


The board shall have the authority to determine whether the alternative retirement plan shall 
be qualified under Section 401(a) or 403(a) of the Internal Revenue Code of 1986, as amended, and 
shall make that determination based upon which choice is most advantageous to the participants 
as a whole. 


History: 1978 Comp., § 22-11-50, enacted by Laws Cross references. — For Sections 401(a) and 403(a) 
1991, ch. 118, § 8. of the Internal Revenue Code,see 26 U.S.C. §§ 401(a) and 
, 403(a), respectively. 


} 


22-11-51. Alternative retirement plans; benefits; transfer upon 
unemployment. 


A. No retirement, death or other benefit shall be paid by the board from the fund for services 
credited under the alternative retirement plan. Such benefits are payable to participants or their 
beneficiaries only by the appropriate alternative retirement plan contractor or carrier in accor- 
dance with the terms of the applicable contracts or certificates; provided, however, that retirement 
benefits shall, at the option of the participant, be paid in the form of a lifetime income, if held in an 
annuity contract; payments for a term of years; or a single-sum cash payment. 
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B. Upon termination of employment with a qualifying state educational institution, a par- 


ticipant may transfer or roll over the account: balance to another eligible retirement plan or 


may withdraw the balance as permitted for a 2a sapanaig under Section 401(a) of the os 


Revenue Code of 1986. 


History: 1978 Comp., § 22-11-51, enacted by Laws 
1991, ch. 118, § 9; 1999, ch. 261, § 4; 2009, ch. 9, § 2. 


Cross references. — For Section 401(a)(17) of the feat 


eral Internal Revenue Code, see 26 U.S.C. § 401(a). 
The 2009 amendment, effective March 18, 2009, 


in Subsection A, gives a participant the option to have , 


benefits paid in the form of a lifetime income if the 
benefit is held in an annuity contract, payments for a 
term of years, or a single-sum cash payment; and added 
Subsection B.  — 

The 1999 amendment, effective June 18, 1999, pur- 
ported to amend this section but made no change, 


22-11-52. Aeernative retirement plan; selection of contractor « or 
carrier; administration. — 


A. The board shall solicit and review proposals for aeiilatiis retirement, death ate any other 
benefits deemed desirable by the board for participants in the alternative retirement plan. The 
board shall solicit proposals for providing the benefits through contracts or investments held in 
trust or.a custodial account that meets the requirements of Section 401(a) or 403(a) of the Inter- 
nal Revenue Code of 1986, including, without limitation, annuity contracts or certificates that are 
fixed or variable in nature or some combination thereof. 

B. The board, after consultation with the qualifying state educational institutions, shall éelect 
no less than two nor more than five contractors or carriers to provide the contracts or certificates. 
In making its selection, the board shall consider, among other things, the following criteria: 

(1) ‘the portability of the benefits offered, based upon the number of states and institutions 
of higher education in which the offeror provides similar benefits; 

(2) the nature and extent of the rights and benefits that would be provided to the partici- 
pants, including the right to maintain their accounts or to transfer the balance to another eligible 
retirement plan upon termination of employment with the qualifying educational institution, to the 
extent permitted for a plan qualified under Section 401(a) of the Internal Revenue Code of 1986;. . 

(8) the relation of the rights and benefits to the contributions that would be made by the 
participants and the qualifying state educational institutions; 

(4) the ability of the offeror to provide the rights and benefits; 

(5) the suitability of the rights and benefits for recruitment and retention of employees by 
the qualifying state educational institutions; and 

(6) compliance with the requirements of'the Educational Retirement Act and Sec- 
tion 401(a) or 403(a) of the Internal Revenue Code of 1986. 

C. The board shall provide for the administration and maintenance of the alternative retire- 
ment plan and may adopt rules and regulations for that purpose. 


_ History: 1978 Comp., § 22-11-52, enacted by Laws 
1991, ch. 118, § 10; 2009, ch. 9, § 3. 

Cross. references. —- For Sections 401(a)(17) and 
408(a) of the federal Internal Revenue Code; see 26 U.SIC. 
8§ 401(a)(17) and 403(a), respectively. 

The 2009 amendment, effective March 18, 2009, 
in Subsection A, required the board to solicit propos- 
als for providing benefits through contracts or invest- 
ments held in trust or a custodial account that meets the 


requirements of Section 401(a) or 403(a) of the Internal 
Revenue Code; in Paragraph (2) of Subsection B, provided 
that the rights of participants include the right to main- 
tain an account or to transfer the balance of an account to 
another eligible retirement plan upon termination of em- 
ployment to the extent permitted under Section 401(a) of 
the Internal Revenue Code; and in Paragraph (6) of Sub- 


. section B, added compliance with Section 401(a) or 403(a) 
‘of the Internal Revenue Code as a criteria, 


22-11-53. Correction of errors and omissions; oeneina ll - let OM 


A. Ifan error or omission in an application for retirement or its supporting documents results 
in an overpayment to a member or the beneficiary of a member, the board shall ‘correct, the error 
or omission and adjust all future payments accordingly. The board shall recover all overpayments 
that are made. 

B. A member or the beneficiary of a member who is paid more than the amount he is owed be- 
cause he provided fraudulent information on his application for retirement shall be liable for the 
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repayment of that amount to the fund, interest on that amount at the rate set by the board and 
costs of collection, including attorney fees. Recovery of overpayments shall extend back to the date 
of the first payment that,was made based on fraudulent information. , 

C. The board shall not be estopped from acting in accordance with applicable statutes because 
of statements of fact or law made by the board or its employees. 


History: Laws 1998, ch. 38, § 2. 


22-11-54. Disclosure of third-party marketers; penalty. 


A. The board shall not make any investment, other than investments in publicly traded equi- 
ties or publicly traded fixed-income securities, unless the recipient of the investment discloses 
the identity of any third-party marketer who rendered services on behalf of the recipient in ob- 
taining the investment and also discloses the amount of any fee, commission or retainer paid to 
the third-party marketer for the services rendered. 

B. Information disclosed pursuant to Subsection A of this section shall be included in the quar- 
terly performance reports of the board. 

C. Any person who knowingly withholds information required by Subsection A of this section is 
guilty of a fourth degree felony and shall be punished by a fine of not more than twenty thousand 
dollars ($20,000) or by imprisonment for a definite term not to exceed eighteen months or both. 

D. As used in this section, "third-party marketer" means a person who, on behalf of an invest- 
ment fund manager or other person seeking an investment from the fund and under a written or 
implied agreement, receives a fee, commission or retainer for such services from the person seek- 
ing an investment from the fund. 


History: Laws 2009, ch, 152, § 3. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates, + — Laws 2009, ch. 152 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


22-11-55. Disclosure of member or retired member information; 
penalty. 


A. Other than names of members and local administrative units by which a member was em- 
ployed; dates of employment, retirement and reported death; service credit; reported salary; retire- 
ment and disability benefits; and amounts of contributions made by members and local adminis- 
trative units, neither the board nor its employees or contractors shall allow public inspection or 
disclosure of any information regarding a member or retired member to anyone except: 

(1). the member, retired member or the spouse or authorized representative of the member 
or retired member; 

(2) other persons specifically identified in a prior release and consent, in the form prescribed 
by the board, executed by the member, retired member, spouse or authorized representative; or 

(8) the attorney general, appropriate law enforcement agencies, the state auditor or the 
public education department or higher education department, if the information provided relates 
to contributions, payments or management of money received by, or the financial controls or proce- 
dures of, a local administrative unit. 

B. No person receiving information disclosed by a violation of Subsection A of this section shall 
disclose that information to any other person unless authorized by an applicable confidentiality 
agreement, board rule or state law. 

C. Whoever knowingly violates a provision of Subsection A or B of this section is guilty of a 
petty misdemeanor and shall be sentenced in accordance with Section 31-19-1 NMSA 1978. 


History: Laws 2009, ch. 240, § 1; 2009, ch. 248, § 1; The 2010 amendment, effective May 19, 2010, in Sub- 
2010, ch. 60, § 1. section A, after "reported salary", added "retirement and 
disability benefits". 
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ARTICLE 12 
Compulsory School Attendance 

See. Sec. — 

22-12-1. Repealed. 22-12-6. Repealed. 

22-12-2. Repealed. 22-12-7. Repealed. 

22-12-2.1. Repealed. 22-12-8. Repealed. 

22-12-3. Repealed. 22-12-9, Repealed. 


22-12-3.1. Repealed. 
22-12-4. Repealed. 
22-12-5. Repealed. 


22-12-1. Repealed. 


Repeals. — Laws 2019, ch. 223, § 17 repealed 22- 
12-1 NMSA 1978, as enacted by Laws 1967; ch. 16, 
§ 169, relating to short title, effective June 14, 2019. For 


22-12-2. Repealed. 


Repeals. — Laws 2019, ch. 223, § 17 repealed 22-12-2 
NMSA 1978, as enacted. by Laws 1967, ch. 16, § 170, re- 
lating to compulsory school attendance, responsibility, 


22-12-2.1. Repealed. 


Repeals. — Laws 2019, ch. 223, § 17 repealed 22-12- 
2.1 NMSA 1978, as enacted by Laws 1986, ch. 33, § 27, 
relating to interscholastic extracurricular activities, 


22-12-3. Repealed. 


Repeals. — Laws 2019, ch. 223, § 17 repealed 22-12-3 
NMSA 1978, as enacted by Laws 1971, ch. 238, §.1, re- 
lating to religious instruction excusal, effective June 14, 


22-12-3.1. Repealed. 


Repeals. — Laws 2019, ch. 223, § 17 repealed 22-12- 
3.1 NMSA 1978, as enacted by Laws 2013, ch. 198, § 1, 
relating to excused absences for pregnant and parenting 


22-12-4, Repealed. 


Repeals. — Laws 2019, ch. 223, § 17 repealed 22-12-4 
NMSA 1978, as enacted by Laws 1967, ch. 16, § 171, re- 
lating to right to education, effective June 14, 2019. For 


22-12-5. Repealed. 


Repeals. — Laws 2019, ch. 223, § 17 repealed 22-12-5 
NMSA 1978, as enacted by Laws 1967, ch. 16, § 172, re- 
lating to school attendance, effective June 14, 2019. For 


22-12-6. Repealed. 


Repeals. — Laws 2007, ch. 307, § 11 and Laws 2007, 
ch, 308, § 11 repealed 22-12-6 NMSA 1978, as enacted 
by Laws 1967, ch. 16, § 174, relating to certificates of 


22-12-10. Repealed. 


provisions of former section, see Ie 2018 NMSA 1978 on 
NMOneSource.com. 


effective June 14, 2019. For provisions of former section, 
see the 2018 NMSA 1978 on NMOneSource.com. 


student participation, effective June 14, 2019. For pro- 
visions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com. 


2019. For provisions of former section, see the 2018 NMSA 
1978 on NMOneSource.com. 


students, effective June 14, 2019. For provisions of former 
section, see the 2018 NMSA 1978 on NMOneSource.com. 


‘provisions of former section, see the 2018 NMSA 1978 on 
__ NMOneSource.com. 
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provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com. 


employment, effective July 1, 2007. For provisions of for- 
mer section, see the 2006 NMSA 1978 on NMOneSource 
.com. 
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22-12-7. Repealed. 


Repeals. — Laws 2019, ch, 223, § 17 repealed 22-12-7 
NMSA 1978, as enacted by Laws 1967, ch. 16, § 175, re- 
lating to enforcement of attendance law, habitual truants, 


22-12-8. Repealed. 


Repeals. — Laws 2019, ch. 223, § 17 repealed 22-12-8 
NMSA 1978, as enacted by Laws 1985, ch. 104, § 1, re- 
lating to early identification, unexcused absences and 


22-12-9. Repealed. 


Repeala: — Laws 2019, ch, 228, § 17 pealed 22-12-9 
NMSA 1978, as enacted by Laws 2004, ch, 28, § 1, relating 
to unexcused absences and truancy, attendance policies, 


22-12-10. Repealed. 


Repeals. — Laws 2019, ch. 223, § 17 repealed 22-12- 
10 NMSA 1978, as enacted by Laws 2017, ch. 53, § 1 
and Laws 2017, ch. 85, § 1, relating to timely gradua- 
tion and support for students who experience disruption 
in the student's education, effective June 14, 2019. For 
provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com, 


ATTENDANCE FOR SUCCESS 


22-12A-2 


penalty, effective June 14, 2019, For provisions of former 
section, see the 2018 NMSA 1978 on NMOneSource.com. 


truancy, effective June 14, 2019. For provisions of former 
section, see the 2018 NMSA 1978 on NMOneSource.com. 


effective June 14, 2019, For provisions of former section, 
see the 2018 NMSA 1978 on NMOneSource.com. 


Section 22-12-10 NMSA 1978 was also amended’ by 
Laws 2019, ch. 218, § 1, effective June 14,2019. Pursuant 
to 12-1-8 NMSA 1978, Laws .2019, ch, 2238, §.17,.as the last 
act signed by the governor, was compiled. The provisions 
of Laws 2019,'ch. 218, § 1, did not take effect.’ 


ARTICLE 12A 


‘Attendaneé for Success | 


Sec. 

22-12A-1. Short title. 

22-12A-2. Definitions. 

22-12A-3. Right to education. 

22-12A-4. School attendance; responsibility; private 
school attendance policies. 

22-12A-5. Public school attendance. . 

22-12A-6. Public school attendance policies; reporting. 

22-12A-7. Enforcement of Attendance for Success Act; 

. district responsibilities; differentiation; 

district plan; additional support. 

22-12A-8. Enforcement of Attendance for Success Act; 
attendance improvement plan; procedures. 


22-12A-1. Short title. 


a 


Sec. 

22-12A-9, Medical appointmenta; illness; special situa- 
tions; make-up work, 

22-12A-10. Interscholastic extracurricular activities; 
student participation, 


22-12A-11. Progressive interventions for absent, chroni- 


cally absent and excessively absent stu- 
dents. 

22-12A-12. Excessive absenteeism; enforcement, 

22-12A-13.. Reporting requirements, 

22-12A-14, Timely graduation and support for students 
who experience disruption in the student's : 
‘education. 


Sections 1 through 14 [22-12A-1 through 22-12A-14] of this act may be cited as the "Attendance 


for Success Act", 


History: Laws 2019, ch. 223, § 1. 
Effective dates. — Laws 2019, ch. 223 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


22-12A-2. Definitions. 


As used in the Attendance for Success Act: 


IV, § 28; was effective. June 14, 2019, 90. days after the 
adjournment of the legislature. 


A. "absent" means not in attendance for a class or school day for any reason, whether excused 
or not; provided that "absent" does not apply to participation in interscholastic extracurricular 


activities; 
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B. "attendance improvement plan" means a tiered data-informed system for public schools'and 
school districts to identify students who are chronically or excessively absent and to aid public 
schools in developing whole-school prevention ptratepigs and targeted interventions. Each of the 
tiers is defined as follows: 

(1) "whole school prevention" means Geral whole-school prevention strategies for all 
students, including students who have missed less than five percent of classes or scape! days for 
any reason; 

(2) "individualized prevention" means targeted prevention strategies for dividing stu- 
dents who are missing five percent or more but less than ten percent of classes or school days for 
any reason; : 

(3) “early intervention" means interventions for students who are missing ten percent or 
more but less than twenty percent of classes or school days for any reason; and 

(4) "intensive support" means interventions for students who are missing twenty pore 
or more of classes or school days for any reason; 

C. "attendance team" means a group of school-based administrators, teachers, staff, other 
school personnel and community members who collaborate to implement an attendance improve- 
ment plan; 

D. "chronic absence rate" means the percentage of students, in the aggregate and disaggre- 
gated by the subgroups required for reporting pursuant to the federal Every Student Succeeds Act, 
in a public school. and a school district who have been enrolled for at least ten days and who have 
missed ten percent or more of school days since the beginning of the school year; 

E. "chronically absent" or "chronic absenteeism" means that a student has been absent for ten 
percent or more of classes or school ot for any reason, whether excused or not, when enrolled for 
more than ten days; 

F. "excessively absent" or "excessive absenteeism" means a student who is identified as needing 
intensive support and has not responded to intervention efforts implementéd by the public school; 

G. "excused absence" means absence from a class or school day for a death in the family, medi- 
cal absence, religious instruction or tribal obligations or any other allowable excuse pursuant to 
the policies of the local school board; 

H. "“interscholastic extracurricular activities" means those activities sponsored by a public 
school or an organization whose principal purpose is the regulation, direction, administration and 
supervision of interscholastic extracurricular activities in public schools; 

I. "local school board" includes the governing body of a charter school; 

J. "medical absence" or "medically absent" means that a student is not in attendance for a class 
or a school day for a parent- or doctor-authorized medical reason or the student is a pregnant or 
parenting student; . 

K. "school day" means a portion of the school day that is at least one-half of a student's ap- 
proved program; 

L. "school district" includes a charter school; 

M. "school principal" includes the head administrator of a charter school; and 

N. "unexcused absence" means an absence from a class or school day for which the student 
does not have an allowable excuse pursuant to the Attendance for Success Act or policies of the 
local school board. 


History: Laws 2019, ch. 228, § 2. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 223 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


22-12A-3. Right to education. 


A school-age person in the state shall have a right to a free public education as follows: 

A. except for a school-age person who is detained in a state or local detention center or enrolled 
or residing in a state institution, other than a school-age person provided for in Subsection C of 
this section, a school-age person has a right to attend public school within the school district in 
which the school-age person resides; : 
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B.. except as provided in Subsection C of this section, a state or local detention center or state 
institution in which a school-age person is detained, enrolled or residing shall be responsible for 
providing educational services for the school-age person; and 

C. aschool-age person who is a client as defined in Section 43-1-3 NMSA 1978 in a state insti- 
tution under the authority of the secretary of human services shall have a right to attend public 
school in the school district in which the institution in which the school-age person is a client is 
located if the school-age person has been recommended for placement in a public school: 

(1) by the educational appraisal and review committee of the school district in which the 
institution is located; or 

(2) as a result of the appeal process as provided in the special education rules of the 
department. ' 


History: Laws 2019, ch. 223, § 3. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 223 contained no adjournment of the legislature: 
effective date provision, but, pursuant to N.M. Const., art, 


22-12A-4. School attendance; responsibility; private school attendance 
policies. 


A. Except as otherwise provided in the Public School Code, a school-age person ‘shall attend 
public school, private school, home school or a state institution until the school-age person is at 
least eighteen years of age unless that school-age person has graduated from high school, received 
a high school equivalency credential or withdrawn from school on a hardship waiver. A parent 
may give written, signed permission for the school-age person to leave school between the ages of 
sixteen and eighteen in case of hardship approved by the local superintendent or private school. 

B. Avschool-age person subject to the provisions of the Attendance for Success Act shall attend 
school for at least the length of time of the school year that is established in that school-age per- 
son's school district, charter school or private school. The school district or private school shall not 
excuse a school-age person from attending school except as provided in that act. 

C. The parent of a school-age person subject to the provisions of the Attendance for Success Act 
is responsible for the school attendance of that school-age person. 

D. Local’school: boards and private schools shall‘enforce the provisions of the Attendance for 
Success Act for students enrolled in their respective schools. 

FE. A private school in this state shall have an‘attendance policy that'as closely as practicable 
follows the law for public schools. A school-age person attending a private school and the school- 
age person's parent shall be given a copy of the private school's attendance policy each year. 


History: Laws 2019, ch. 223, § 4. IV, § 23, was effective June 14,2019, 90 days after the 
Effective dates. — Laws 2019, ch. 223. contained no- adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


22-12A-5. Public school attendance. 


A. Local school boards may admit. as students school-age persons who do.not live within the 
school district to the public schools within the school district when there are sufficient school ac- 
commodations to provide for them. 

B. Local school boards may allow students to transfer to a public school outside the student's 
attendance zone but within the school district when there are sufficient school accommodations to 
provide for them. 

C. Local school boards shall charge a tuition fee for the right to attend public school within the 
school district to those school-age persons who do fot live within the state. The tuition fee shall not 
exceed the amount generated by the public school fund for a student similarly situated within the 
school district for the current school year. 

D. When the parent of a student not living in the state pays an ad valorem property tax for 
school purposes within a school district, the amount of the tuition payable for the school year shall 
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be reduced by the district average ad valorem tax per student as determined by the ad —— tax 
credit used in calculating the state equalization pane distribution. 


History: Laws 2019, ch. 228, $5. IV, § 23, was effective ate 14, 2019, 90 fi te hee the 
Effective dates. — Laws 2019, ch, 223 contained no adjournment of the legislature. 


effective date provision, but, pursuant to N.M. Const., art. ; 


22-12A-6. Public school attendance policies; reporting. 


A. A public school shall maintain an attendance policy that: 

(1) establishes an early warning system that includes evidence-based metrics to identify 
students at risk of chronic absenteeism or excessive absenteeism; 

(2) provides for early identification of chronically absent and excessively absent students; 

(3) employs an attendance improvement plan that focuses on: 

(a) keeping students in an educational setting; 

(b) prohibiting out-of-school suspension or expulsion as the punishment for absences; 

; (c). assisting a student's family to remove barriers to the student's regular school at= 
tendance or attendance in another educational setting; and 

(d) providing additional educational opportunities to students who are struggling 
with attendance; 

(4) . limits the ability of.a student to withdraw to only after all intervention efforts by the 
public school or the children, youth and families department to keepitt the student in an educational 
setting have been exhausted; 

_ {5) requires that accurate class attendance be taken for every jnstructionsd class and 
school day in a public school or school program; 

(6) provides that a public school shall differentiate between different types of absences; 

(7). requires a public school to document the following for each chronically or exnceanwely: 
absent student: 

(a) attempts by the public school to notify a parent that the seasienl was eta Sonn 
class or the school day; 

(b) attempts to improve attendance by talking to a student or parent to identify bar- 
riers to school attendance, identify solutions to improve the student's attendance behavior and 
discuss necessary interventions for the student or the student's family; and 

(c) intervention strategies implemented to support keeping the student in an pda 
tional setting, including additional educational opportunities offered to the student; 

(8) requires a student or the parent of a student who intends to claim excused TE 
because of medical condition, pregnancy or parenting to communicate the student's status to the 
appropriate school personnel and to provide required documentation; and 

(9) encourages and supports compliant data sharing, pursuant to the federal Partly Bau. 
cational Rights and Privacy Act of 1974, between a public school and community-based organiza- 
tions that provide services to students for the purpose of providing more personalized interven- 
tions and specialized supports as part of the public school's attendance improvement plan: © 

B. Local school boards shall review and approve their public school attendance policies. 

C. School districts shall report absences, chronic absences and excessive absences data to the 
department at each reporting date and the end of the school year and shall document interven- 
tion efforts made to keep students in an educational setting. The department shall compile school 
district reports as provided in Section 18 [22-12A-13 NMSA 1978] of the Attendance for Success 
Act and require school districts to certify that the information is being reported consistently and 
correctly. The department shall share information — state- chartered charter sthoels with the 
commission. 

D. A public’school shall provide a copy of the public school's a tendaniae policy to all parents of 
students in that school and publish the policy on the public school's website. The ee oe 
shall include: 

(1) the rights and obligations of parents and students aaglig op o the Attendance for 
Success Act; 
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_ (2) the prevention strategies that will be implemented to ensure that students attend 
classes; and 
(3) details about consequences of failing to adhere to the pitdadahien policy. 

_E. Apublic school shall provide a parent, within five days of the parent's written request, with 
access to the attendance data of that parent's child, including information about any intervention 
strategies that have been employed to help the student improve the student's attendance. 

F. Upon request, school districts shall provide the chronic absence rate from the most current 
reporting date or end-of-year report; in the wegei and disaggregated by subgroups, for all its 
public schools. 


History: Laws 2019, ch. 223, § 6. Cross references. — For the federal Family Edu- 
Effective dates. — Laws 2019, ch. 223 contained no cational Rights and Privacy Act of 1974, see 20 U.S.C. 
effective date provision, but, pursuant to N.M. Const., art. § 1232¢. 
IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


22-12A-7. faresaar ant of Attendance for Success Act; district 
responsibilities; differentiation; district plan; additional 
support. 


A. School districts shall differentiate public schools based on their chronic absence rates into 
no fewer than four categories. 

B. . School districts shall differentiate student subgroups based.on their chronic absence rates 
into no fewer than four categories. 

C. Using the differentiation scheme pursuant to Subsections A and B of this section, a school 
district shall develop attendance improvement plans that include the following elements: 

(1) specific school district supports and resources available to public schools at each level 
to further the implementation of their attendance improvement plans; 

(2) attendance improvement targets for public schools or subpopulations with chronic 
absence rates of ten percent or greater, developed in collaboration with each public school; 
and , 
(3). an attendance improvement target for school districts with chronic absence rates of ten 
percent or greater. 

D. Each school district shall report its attendance improvement plan to the department no 
later than forty-five days after the beginning of the school year. The department may allow a 
school district to report its attendance improyement plan as part of the educational plan for stu- 
dent success. | | . 

E. At the end of each school year, each school district shall report to the local school board and 
to the public on the school district's website, the progress made on its attendance improvement 
plan, to include: 

(1) .adescription of the supports and resources provided to public schools at each tier of the 
attendance improvement plan; 

(2) the extent to which public schools with chronic absence rates nets than ten percent 
achieved their attendance improvement targets; 

(3) the extent to which the school district achieved its ri eaten improvement targets; 

(4). _barriers.and challenges to reducing chronic absence rates,.as.reported by the public 
school and school district, personnel; ) 

(5) effective school- based practices, as evidenced by decreased chronic absence rates; 
and ; es 

(6) recommendations for improvement during the spe school year at both. the aaen 
school and school district level. 

F. Attendance teams may be formed in whole or in part from preexisting groups or teams 
within a public school or may be formed for the explicit purpose of improving school atten- 
dance. School districts shall reserve time for school personnel to collaborate as an attendance 
team. 


: 
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G. School districts shall provide support and guidance to attendance teams on transportation 
and school scheduling options when these are identified as barriers to school attendance. 


History: Laws 2019, ch. 223, § 7. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 223 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


22-12A-8. Enforcement of Attendance for Success Act; attendance 
improvement plan; procedures. 


A. A public school shall initiate the enforcement of the provisions of the Attendance for Success" 
Act for its enrolled students. The enforcement policies of a public school shall focus on prevention 
and intervention. 

B. Beginning in the 2020-2021 school year, a public school with five Sern or greater of stu- 
dents with a chronic absence rate during the prior school year, or with five percent or greater of 
one or more subgroups of students with a chronic absence rate during the prior school year, shall 
develop an attendance improvement plan to be submitted to the department as part of the public 
school's educational plan for student success. 

C. A public school, regardless of its chronic absence rate, shall develop and implement a whole- 
school absence prevention strategy to be reported to the department as part of the public school's 
educational plan for student success. 

D. An attendance improvement plan shall include: 

(1) attendance data for each of the preceding two school years and the current school year, 
including: 

(a) the public school's overall absence rate; ' 

(b) chronic absence rates disaggregated by student subpopulation; 
(c) chronic absence rates disaggregated by grade level;and 

(d) student attendance for every day of the school year; 

(2) school-wide identification of potential root causes of chronic and excessive e absenteeism 

through one or more of the following: 
(a) national or local research; 
(b) analysis of supportive factors and barriers; 
(c) student surveys or focus groups; 
(d) youth participatory research; or 
(e) other appropriate school-based research methods; 
(3) identification of strategies for each tier of the attendance improvement plan; 

(4) identification of performance measures for each strategy; and 

(5) adata-collection plan for performance measures. 

*-K. A public school shall provide interventions to students who are absent or chronically absent, 
which may include: 

(1) assessing student and family needs and matching those i a with appropriate public 
or private providers, including civic and corporate sponsors; 

(2) making referrals to health care and social service providers; 

(3) collaborating and coordinating with health and social service apeiaree and organiza- 
tions through school-based and off-site delivery systems; 

(4) recruiting service providers and business, community and civic organizations to provide 
needed services and goods that are not otherwise available to a student or the student's family; 

(5) establishing partnerships between the public school and community organizations, 
such as civic, business and professional groups and whi Sit lp and recreational, social and out- 
of-school programs; ~ 

(6) identifying and coordinating age-appropriate resources for students i in need of: 

(a) counseling, training and placement for viata iga 
(b) drug and alcohol abuse counseling; 

(c) family crisis counseling; and 

(d) mental health counseling; 
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(7) promoting family support and parent education programs; and 
(8) seeking out other services or goods that a oe or the student's family ee to 
assist the student to stay in school and succeed. 
F. Beginning on the first day of school, a classroom piston or that teacher's adult dedi 
shall be responsible for taking accurate attendance for every class and reporting 2 sermon to the 
attendance team. db 


History: Laws 2019, ch. 223, § 8. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 223 contained: no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


22-12A-9. Medical appointments; TA REBSS diatsbelaae situations; naka ep 
work. 


A. A’student may be excused for parent- or doctor-authorized medical reasons. A public school 
shall provide time for the student to make up the school work missed during the absence. 

B. Aschool district shall maintain an attendance policy that: 

(1) provides at least ten days of medical absences during the school year for a student who 
provides documentation of the birth of the student's child, and the public school shall provide time 
for the student to make up the school work missed during the absence; and 

(2) provides four days of excused absences for a student who provides appropriate docu- 
mentation of pregnancy or that the student is the parent of a child under the age of thirteen 
needing care, and the public school shall provide time for the student to make up the school work 
missed during the absence. 

C. Aschool district that has an alternative public school for, among others, pregnant and par- 
enting students and that allows for off-site attendance through online education shall‘not count 
students as absent as long as the students are online with the public school or other appropriate 
virtual course and complete their class assignments. 

D. A student may, subject to the approval of the school principal, be absent from school to par- 
ticipate in religious instruction for not more than one class period per school day with the written 
consent of the student's parent at a time that is not in conflict with the academic program of the 
school. The public school shall provide time for the student to make up the school work missed dur- 
ing the absence. The school district or the public school shall not assume responsibility for the reli- 
gious instruction of any student or permit religious instruction'to be conducted ‘on school property. 

EK. A public school student, with the written consent of the student's parent and subject to the 
approval of the school principal, may be absent from school to participate in tribal obligations. 
The public school shall provide time for the student to make up the Pate work ses during the’ 
absence. 


History: Laws 2019, ch. 223, § 9. ~ IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates.’ — Laws 2019, ch. 223 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


22- 12A-10. Pakeecho iE extracurricular Wuervittes student 
participation. 


A. A public school student shall have at least a 2.0 grade point average on a 4.0 scale, or its 
equivalent, either cumulatively or for the grading period immediately preceding participation, to 
be eligible to participate in any interscholastic extracurricular activity. For purposes of this sec-. 
tion, "grading period" is a period of time not less than six weeks. The provisions of this subsection 
shall not apply to students receiving C or D level special education services. 

B. A student shall not be absent from school for interscholastic extracurricular activities 
in excess of fifteen days per semester, and no class shall be ne sane | in excess of fifteen times per 
semester for interscholastic extracurricular activities. 
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C. The secretary may issue a waiver relating to the number of absences for participation in any 
state or national competition that is not an interscholastic extracurricular activity. The secretary 
shall develop a procedure for pevoning cumulative provision eligibility cases, similar to other 
eligibility situations. 

D. Student standards for participation in intetatholastic extracurricular activities shall be 
applied beginning with a student's academic record in ninth grade. 


History: Laws 2019, ch. 223, § 10. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 223 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


22-12A-11. Progressive interventions for absent, chronically absent and 
excessively absent students. 


A. .A public school shall provide interventions for students who are missing school, depending 
on the number of absences. The process for notification and interventions is: 

(1) for a student who has been identified as in need of individualized prevention, the 
attendance team shall: . 

(a) for an elementary student, talk to the parent and inform.the parent of the stu- 
dent's attendance history, the impact of student absences on student academic outcomes, the 
interventions or services available to the student or family and the consequences of further ab- 
sences, which may. include referral to the children, youth and families department for excessive 
absenteeism; and . 

(b) for a middle or high school student, talk to the parent and the student about the 
student's attendance history and the impact of student absences on student academic outcomes, 
interventions or services available to the student or family and the consequences of further ab- 
sences, which may include referral to the children, youth and families department for excessive 
absenteeism; 

(2), for a student who has been identified as in need of merit intervention, the attendance 
team shall notify the parent in writing by mail or personal service on the parent of the student's 
‘absenteeism. The notice shall include a date, time and place for the parent: to meet with the 
public school to develop intervention strategies that focus on keeping the student in an-educa- 
tional setting. The attendance team shall be convened to establish a specific intervention plan 
for the student that includes establishing weekly progress mgnicHine and a contract for atten- 
dance; and 

(3) . for a student who, has been identified as in need of intensive support, the attendance 
team shall: 

(a) give written notice to the parent, gpeiuting a date, time and place for the parent to 
meet with the school principal and the attendance team; 

(b) establish nonpunitive consequences at the school level; 

(c) identify appropriate specialized supports that may be needed to help the student 
address the underlying causes of excessive absenteeism; and 

(d) apprise the student and the parent of the consequences of further absences. 

B. The school principal shall consult with a student's teacher and initiate meetings with the 
teacher, the student and the parent if the alleged cause of absence from class is teacher-student 
incompatibility. 


History: Laws 2019, ch. 223, § 11. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 223 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art.’ 


22-12A-12. Excessive absenteeism; enforcement. | 

A. Each local school board and each governing body of a charter school or private school shall 
initiate the enforcement of the provisions of the Attendance for Success Act for excessively absent 
students. 
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B. If unexcused absences continue after written notice of excessive absenteeism as provided 
in Section 11 [22-12A-11 NMSA 1978] of the Attendance for Success Act, the local school board or 
governing body of a charter school or private school, after consultation with the local superinten- 
dent or head administrator of a charter school or private school, shall report the excessively absent 
student to the probation services office of the judicial district in which the student resides for an 
investigation as to whether the student should be considered to be a neglected child or a child in a 
family in need of family services because of excessive absenteeism and, thus, subject to the provi- 
sions of the Children's Code. The record of the public school's interventions and the student's and 
parent's responses to the interventions shall be provided to the juvenile probation services office. 
The local superintendent or head administrator of a charter school or private school shall provide 
the documentation to the juvenile probation services office within ten business days of the student 
being identified as excessively absent. 

C. Ifthe juvenile probation services office ation that the student is a child in a family in 
need of family services, a caseworker from the child-or family in need of family services program 
shall meet with the family at the public school in which the student is enrolled to determine if 
there are other intervention services'that may be provided. The meeting shall involve the school 
principal or other school personnel and, unless the parent objects in writing, appropriate com- 
munity partners that provide services to children and families. The children, youth and families 
department shall determine if additional interventions, including monitoring, will positively affect 
the student's behavior, 


History: Laws 2019, ch. 228,§ 12... IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates, — Laws 2019, ch,.223 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


22-12A-13. Reporting requirements. 


A. For each reporting date and at the end of the year, each school district shall report: 

(1) the total number of days missed for excused and unexcused absences for each student 
in each public school, the total number of days each student was enrolled and in which tier each 
student with absences fell during the reporting period, along with the student's demographics; and 

| (2) the number of students at each public school who were referred to the children, youth 
and families department because of excessive absences, in the aggregate and disaggregated by 
subgroups. 

B. The department shall compile a report by public school and school district that includes: 

(1) the total number and percent of students who were in each tier of chronic absenteeism 
or were excessively absent at each public school and school district in the aggregate for each public 
school and school district and disaggregated by subgroups; 

(2) the average number of excused and unexcused absences per student for all students 
and subgroups, not including interscholastic extracurricular activities; and 

(8) a calculated chronic absenteeism rate for the school district for all students and for 
each subgroup. 


History: Laws 2019, ch. 223, § 13. IV, § 28, was effective June 14, 2019, 90 days after the 
Effective dates..— Laws 2019, ch, 223 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


22-12A-14. Timely graduation and support for students who experience 
disruption in the student's education. 


A. For purposes of this section, "a student who has experienced a disruption in the student's 
education" means a student who experiences one or more changes in public school or school dis- 
trict.enrollment during a single school year as the result of: 

(1) homelessness as defined in the federal McKinney-Vento Homeless Assistance Act and 
as determined by the public school or school district; 
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(2) adjudication: 
(a) as an abused or neglected child as letesttitindd by the children Sot and fairies 
department pursuant to the Abuse and Neglect Act [Chapter 32A, Article 4 NMSA 1978]; 
(b) as part of a family in need of court-ordered services voluntary placement pursuant 
to the Family Services Act [Chapter 32A, Article 3A NMSA 1978]; or 
(c) as a delinquent if the parent wishes to disclose the adjudication: ers delinquency; or 
(8) placement in a mental health treatment facility or habilitation program for develop- 
mental disabilities pursuant to the Children's Mental Health and Developmental Disabilities Act 
[832A-6A-1 to 32A-6A-30 NMSA 1978] or placement in treatment foster care. 

B.. When a student who has experienced a disruption in the student's edhcation transfers to a 
new publi¢ school or school district; the receiving public school or school district shall communi- 
cate with the sending public school or school district within two days of the student's enrollment. 
The sending public school or school district shall provide the receiving public school or school dis- 
trict with any requested records within two days of having received the receiving public motels or 
school district's communication. 

C:. A student who has experienced a disruption in the student's education because of eked 
ring to a new public school as the result of circumstances set forth in this section shall have: 

(1) priority placement in classes that meet state graduation requirements; and 

(2), timely placement in elective classes that are comparable to those in which the student 
was enrolled at the student's previous public school or schools as soon as the publie school or 
school district receives verification from the student's records. 

D. For a student who has experienced a disruption in the student's education at any time dur- 
ing the student's high school enrollment, a school district and public schools shall ensure: 

(1) acceptance of the student's state graduation requirements for a diploma of excellence 
pursuant to the Public School Code; 

(2) equal access to participation in sports and other extracurricular activities, career and 
technical programs or other special programs for which the student qualifies; 

(3) timely assistance and advice from counselors to improve the student's college or career 
readiness; and 

(4) that the student receives all special education services to which the student is entitled. 

E. A student who has experienced a disruption in the student's education and has transferred 
between public schools in different school districts or between public schools within the same school 
district shall receive credit for any work completed prior to the transfer, regardless of whether the 
transfer occurred at the end of a grading period. The department shall promulgate and adopt a 
rule to determine how credit shall be awarded for courses that are partially completed, and school 
districts shall follow the department rule. 


History: Laws 2019, ch. 223, § 14; 2020, ch. 50, § 1. to transferring schools, and required the public educa- 


The 2020 amendment, effective May 20, 2020, pro- tion department to promulgate and adopt a rule to deter- 
vided credit to students who have experienced a disrup- , _ mine how credit shall be awarded for partially completed 
tion in the student’s education for work completed prior courses; and added Subsection E. 

ARTICLE 13 
Courses of Instruction and School Programs 
Sec. Sec. 
22-13-1. Subject areas; minimum: instructional areas 22-13-1.6. Uniform grade and subject curricula; profes 
required; accreditation. sional department [development]. 
22-13-1.1. Graduation requirements. ©. _. 22-13-17. Elementary physical education. 
22-13-1.2. High school curricula and end-of-course tests; 22-13-2. Repealed. 
alignment, 22-13-3, Early childhood education programs required. 
22-13-1.3. Reading initiative; design. Sec. 
22-13-1.4. Honors or similar classes in mathematics and 22-13-3.1, Even start family literacy program; created; 
language arts; dual credit courses; lan- guidelines; benchmarks, performance 
guages other than English. standards and evaluations, 
22-13-1.5. Core curriculum framework; purpose; curricu- 22-13-3.2. Full-day kindergarten programs. 
lum. 22-13-3.3. Short title. 
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Sec. i ; Sec. 
22-13-3.4. Purpose. 22-13-21. Repealed. 
22-13-3.5. Definitions. 22-13-22. Repealed. 
22-13-3.6. Literacy for children at risk fund created; ad- 22-13-23. Repealed. 
.‘* ministration of fund. , 22-13-24,. Repealed. 
22-13-3.7. Disbursement of funds; approved projects. 22-13-25, Academic competitions. 
22-13-4. Repealed. : 22-13-26. Youth programs established. ~ 
22-13-5. Special education. : ae 4 fs 22-13-27. Recompiled. ~ 
22-13-6. Special education; definitions. 22-13-28. Repealed. 
22-13-6.1. Gifted children; determination. 22-13-28.1., Repealed 
22-13-7. Special education; responsibility. 22-13-28.2. Repealed. 
22-13-8. Special education; private educational training 22-13-29. Middle and high school iveraey initiative. 
centers and residential treatment centers. 22-13-30. Vision screening. 
22-13-9. Repealed. 22-13-31. Brain injury; protocols to be used by pon 
22-13-10. Repealed. ' for brain injuries received by students 
22-13-11. Repealed) in school athletic activities; training of 
22-13-12. Approved driver-education courses. coaches and student athletes; information 
22-13-13. School lunch program. . to be provided to coaches, student athletes 
22-13-13.1. Temporary provision; food and eee and student athletes’ parents or guardians; 
sold outside of school meal programs. ; requiring acknowledgment of training and 
22-13-13.2.. Breakfast program required; waiver; distri- information; nonscholastic youth athletic 
bution of funds. activity on school district property; brain 
22-13-14. Emergency drills; requirement. ~ injury protocol compliance; certification. 
22-13-15. Public school instruction} prohibition; penalty. 22-13-31.1. Brain injury; protocols; training of coaches; 
22-13-16,, Private school programs; solicitations; permit; brain injury education. 
' _ penalty. 22-13-32. Intervention for students displaying character- 
22-13-17. Repealed. ‘istics of dyslexia. 
22-13-18. Repealed. 22-13-33. Appointing a point of contact person for certain 
22-13-19. Repealed. students. 
22-13-20, Repealed. 22-13-34. Purple star public schools program. 


22-13-1. Subject areas; minimum instructional areas required; 
accreditation. 


A.. The department shall require public schools to address department-approved academic 
content and performance standards when instructing in specific department-required subject ar- 
eas as provided in this section. A public school or school district failing to meet these minimum 
requirements shall not be accredited by the department. 

B. All kindergarten through third grade classes shall provide daily instruction in reading and 
language arts skills, including phonemic awareness, phonics and comprehension, and in math- 
ematics. Students in kindergarten and first grades shall be screened and monitored for progress 
in reading and language arts skills, and students in second grade shall take diagnostic tests on 
reading and language arts skills. 

C. All first, second and third grade classes shall provide instruction in art, music and a lan- 
guage other than English, and instruction that meets content and performance standards shall be 
provided in science, social studies, physical education and health education. 

D. In fourth through eighth grades, instruction that meets academic content and performance 
standards shall be provided in the following subject areas: 

(1) reading and language arts skills, with an emphasis on writing and editing for at least 
one year and an emphasis on grammar and writing for at least one year; 

(2) mathematics; 

(3) language other than English; 

(4). communication skills; 

(5) science; 

(6) art; 

(7). music; 

(8) social studies; 

(9) New Mexico history; 

(10) United States history; 

(11) geography; 

(12). physical education; and . ' 

(13) health education. 
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E. Beginning with the 2008-2009 school year, in eighth grade, algebra 1 shall be offered in 
regular classroom settings or through online courses or agreements with high schools. 

F. In fourth through eighth grades, school districts shall offer electives that contribute to aca- 
demic growth and skill development and provide career and technical education. In sixth through 
eighth grades, media literacy may be offered as an elective. 

G. In ninth through twelfth grades, instruction that meets academic content and performance 


standards shall be provided in health education. 
H. All health education courses shall include: 


(1) age-appropriate sexual abuse and assault awareness and prevention training that 
meets department standards developed in consultation with the federal centers for disease control © 
and prevention that are based on evidence-based methods that have proven to be effective; and 

(2) lifesaving skills training that follows nationally recognized guidelines for hands-on 
psychomotor skills cardiopulmonary resuscitation training. Students shall be trained to recognize 
the signs of a heart attack, use an automated external defibrillator and perform the Heimlich ma- 
neuver for choking victims. The secretary shall promulgate rules to provide for the: 

(a) use of the following instructors for the training provided pursuant to this para- 
graph: 1) school nurses, health teachers and athletic department personnel as instructors;.and 
2) any qualified persons volunteering to provide training at no cost to the school district that the 
school district determines to be eligible to offer instruction pursuant to this paragraph; and 

(b) approval of training and instructional materials related to the training estab- 
lished pursuant to this paragraph in both English and Spanish. 


History: 1978 Comp., § 22-13-1, enacted by Laws 
2008, ch. 153, § 57; 2005, ch. 315, § 9; 2007, ch. 307, § 7; 
2007, ch. 308, § 7; 2009, ch. 267, § 1; 2014, ch. 9, § 2; 
2016, ch. 17, § 1; 2016, ch. 18, § 1. 

Repeals and reenactments. — Laws 2003, ch. 153, 
§ 57 repeals former 22-13-1 NMSA 1978, as enacted by 
Laws 1967, ch. 16, § 180, and enacted a new section, effec- 
tive April 4, 2003. ~ 

Compiler's notes. — Laws 2003, ch. 143, § 3, would 
have repealed Article 13 of Chapter 22 NMSA 1978 effec- 
tive July 1, 2004. The repeal of Article 13 of Chapter 22 
was contingent upon the adoption of an amendment to Ar- 
ticle 12, Section 6.of the constitution which was approved 
at. a special election held September 23, 2003. However, 
the repeal of Article 13 of Chapter 22 didnot take effect, 
as prior to the July 1, 2004 effective date of the repeal of 
Article 18, Laws 2004, ch. 27, § 29, effective May 19, 2004; 
repealed Laws 2008, ch. 143, § 3. 

The 2016 amendment, effective May 18, 2016, re- 
quired the public education department to add lifesaving 
skills training. to health education courses and directed 
the secretary of the public education department to pro- 
mulgate rules to implement the training; in Subsection 
H, after "shall include", added the paragraph designation 
"(1)", and added new Paragraph (2). 

Laws 2016, ch. 17, § 1 and Laws 2016, ch. 18, § 1, both 
effective May 18, 2016, enacted identical amendments to 
this section. The section was set out as amended by Laws 
2016, ch, 18, § 1. See 12-1-8 NMSA 1978. 

Applicability. — Laws 2016, ch. 17, § 4 and Laws 2016, 
ch. 18, § 4 provided that lifesaving skills training pursu- 
ant to Paragraph (2) of Subsection H of Section 22-13-1 
NMSA 1978 and Paragraph (2) of Subsection K of Sec- 
tion 22-13-1,1 NMSA 1978 shall not be required for stu- 
dents in grades nine through twelve who are enrolled in a 
virtual charter school. 


Temporary provisions. — Laws 2016, ch. 17, § 3°and 
Laws 2016, ch. 18, § 3 provided that by December 31, 2016, 
the secretary of public education shall adopt and promul- 
gate rules to implement the provisions of Laws 2016, ch. 
17, §§ 1 and 2, and Laws 2016, ch. 18, §§ 1 and 2, 

The 2014 amendment, effective May 21, 2014, re- 
quired all health education courses to include age- 
appropriate sexual abuse and assault awareness and pre- 
vention training that meets federal standards; and added 
Subsection H. 

Applicability. — Laws 2014, ch. 9, § 4 provided that 
the provisions of Laws 2014, ch. 9, §§ 1 through 3 apply to 
the 2014-2015 school year and subsequent school years. 

The 2009 amendment, effective June 19, 2009, in Sub- 
section F, added the last sentence. 

The 2007 amendment, effective July 1, 2007, amended 
Subsection C to require that first, second and third grade 
classes provide instruction that meets content and perfor- 
mance standards in science and social studies; and added 
Subsection E, 

Laws 2007, ch. 307, § 7 and Laws 2007, ch, 308, § 7 en-- 
acted identical amendments to this section, The section 
was set out as amended by Laws 2007, ch, 308, § 7. See 
12-1-8 NMSA 1978. 

The 2005 amendment, effective April 7, 2005, added 
kindergarten in Subsection B and provided in Subsection B 
that students shall be screened and monitored for progress 
in reading and language arts skills and students in second 
grade shall take diagnostic tests on reading and language 
arts skills; provided in Subsection C that classes shall pro- 
vide instruction that meets content and performance stan- 
dards shall be provided in physical education and health 
education; added health education in-Subsection D(13); and 
added Subsection F to provide that in ninth through twelfth 
grades, instruction that meets academic content and perfor- 
mance standards shall be provided in health education. 


22-13-1.1. Graduation requirements. 


A. At the end of grades eight through eleven, each student shall prepare an interim next-step 
plan that sets forth the coursework for the grades remaining until high school graduation. Each 
year's plan shall explain any differences from previous interim next-step plans, shall be filed with 
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the principal of the student's high school and shall be signed by the student, the'student's parent 
and the student's guidance counselor or other school official charged with boursavgonis planning for 
the student. 

B. Each student must ponipivte a final next-step: ohh: during the senior year vont prior to grad-) 
uation. The plan shall be filed with the principal of the student's high school and shall be signed 
by the student, the student's parent and the student's guidance counselor or other school official 
charged with coursework planning for the student. 

C. An individualized education program that meets the requirements. of Subsdolions A and B 
of this section and that meets all applicable transition and procedural requirements of the federal 
Individuals with Disabilities Education Act for'a student with a disability shall satisfy the next- 
step plan requirements of this section for that student. 

D. A local school board shall ensure that each high chao! student has shel opportunity to 
develop a next-step plan based on reports of college‘and workplace readiness assessments, as 
available, and other factors and is reasonably informed about: | | 

(1) curricular and course options, including honors: or‘advanced Sletattidne courses, dual- 
credit courses, distance learning courses, career clusters and career pathways, pre-apprenticeship 
programs or remediation programs that the aici and workplace readiness assessments indicate 
to be appropriate; leva 

(2) opportunities available that lead to different postehigh: school options; and 

(3) alternative opportunities available if the student does not finish a planned curriculum. 

E. The secretary shall: 

(1) establish specific accountability standards for administrators, counsisitives teachers and 
school district staff to ensure that every student has the opportunity to develop a next-step plan; 

(2) promulgate rules for accredited private anes in order to ensure substantial compli- 
ance with the provisions of this section; 

(3) monitor compliance with the Peicnariehestta of this section; and 

(4) compile such information as is necessary to evaluate the success of next-step plans and 
report annually, by December 15, to the legislative education study committee and the governor. 

F. Once a student has entered ninth grade, the graduation requirements shall not be changed 
for that student from the requirements specified in the law at the time the student entered ninth 
grade. 

G. Successful énelaptation: of a minimum of twenty-three units aligned to the state academic 
content and performance standards shall be required for graduation. These units shall be as 
follows: 

(1) four units in English, with major emphasis on grammar and literature; 

(2) three units in 1 a ai at least one of which is reapiince to the algebra 1 level or 
higher; 

(3) two units in science, one of which shall have a laboratory component; provided, how- 
ever, that with students entering the ninth grade beginning in the 2005-2006 school year, three 
units in science shall be required, one of which shall have a laboratory component; 

(4) three units in social science, which shall include United States history and geography, 
world history and geography and government and economics; 

(5) one unit in physical education; . 

(6) one unit in communication skills or business edaneitioss with a major dire on 
writing and speaking and that may include a language other than English; 

(7) one-half unit in New Mexico history for icleeoapes entering the ninth grade beginning i in 
the 2005-2006 school year; and 

(8) nine elective units and seven and one-half elective units for sttidents entering the 
ninth grade in the 2005-2006 school year that meet department content and performance stan- 
dards. Student service learning shall be offered as an-elective. Financial literacy shall be offered 
as an elective. Pre-apprenticeship programs may be offered as Eraever ers Media literacy Paey be 
offered as an elective. 

H. For students entering the ninth grade beginning in the 2009-2010 school year, at ast one 
of the units required for graduation shall be earned as an advanced placement or honors course, 
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a dual-credit course offered in cooperation with an institution of higher education or a distance 
learning course. 

I, The department shall establish a procedure for students to be ee credit* through 
completion of specified career technical education courses for certain graduation requirements, 
and districts may choose to allow students who successfully complete an industry-recognized 
credential, certificate or-degree to receive additional weight ‘in the calculation of the student's 
grade point average. 

J. Successful completion of the requirements of the News Mexico een of excellence shall be 
required for graduation for students entering the ninth grade beginning in the 2009-2010 school 
year. Successful completion of a minimum of twenty-four units aligned to the state academic con- 
tent and performance standards shall be oan to earn a New Mexico diploma of excellence. 
These units shall be as follows: 

(1) four units in English, with major sous on grammar, nonfiction writing and litera- 
ture; provided that department-approved work-based training or career and technical education 
courses that meet state English academic content performance standards shall qualify as one of 
the four required English units; 

(2). four units in mathematics, of fia one shall be the equivalent to or higher than 
the level of algebra 2, unless the parent submitted written, signed permission for the student to 
complete a lesser mathematics unit; and provided that a financial literacy course or department- 
approved work-based training or career and technical education course that meets state math- 
ematics academic content and parfimratng standards shall qualify as one of the four required 
mathematics units; 

(3) three units in science, two of which shall have a laboratory component; provided that 
department-approved work-based training or career and technical education courses that meet 
state science academic content and performance standards shall qualify as one of the three re- 
quired science units; 

(4) three and one-half units in social science, which shall include United States history 
and geography, world history and geography, government and economics and one-half unit of New 
Mexico history; 

(5) one unit in physical education, as determined by each school district, which may in- 
clude a physical education program that meets state content and performance standards or par- 
ticipation in marching band, junior reserve officers’ training corps or interscholastic sports sanc- 
tioned by the New Mexico activities association or any other co-curricular physical activity; 

(6) one unit in one of the following: a career cluster course, workplace readiness or a lan- 
guage other than English; and 

(7) seven and one-half elective units that meet department content and performance 
standards. Career and technical education courses shall be offered as an elective. Student service 
learning shall be offered. as an elective. Financial literacy shall be offered as an elective. Pre- 
apprenticeship programs may be offered as electives. Media literacy may be offered as an elective. 

K. For students entering the eighth grade in the 2012-2013 school year, a course in health edu- 
cation is required prior to graduation. Health education may be required in either middle school 
or high school, as determined by the school district. Each school district shall submit to the de- 
partment by the beginning of the 2011-2012 school year a health education implementation plan 
for the 2012-2013 and subsequent school years, including in which grade health education will be 
required and how the course aligns with department content and performance standards. Health 
education courses shall include: 

(1) age-appropriate sexual abuse and assault awareness and prevention training that 
meets department standards developed in consultation with the federal centers for disease control 
and prevention that are based on evidence-based methods that have proven to be effective; and 

(2) lifesaving skills training that follows nationally recognized guidelines for hands-on 
psychomotor skills cardiopulmonary resuscitation training. Students shall be trained to recognize 
the signs of a heart attack, use an automated external defibrillator and perform the Heimlich ma- 
neuver for choking victims. The secretary shall promulgate rules to provide for the: 

(a) use of the following instructors for the training provided pursuant to this para- 
graph: 1) school nurses, health teachers and athletic department personnel as instructors; and 
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2) any qualified persons volunteering to provide training at no cost to the school district that the 
school district determines to be eligible to offer instruction pursuant to this paragraph; and 

(b) approval of training and instructional materials related to the training estab- 
lished pursuant to this paragraph in both English and Spanish. 

L.. For students entering the ninth grade in the 2017-2018 school year and subsequent school 
years: 

(1) \one of the units in mathematics required by Paragraph (2) of Subsection J of this sec- 
tion may comprise a computer science course if taken after the student demonstrates competence 
in mathematics and if the course is not used to satisfy any part of the requirement set forth in 
Paragraph (3) of that subsection; and 

(2) one of the units in science required by Paragraph (3) of Subsection J of this section may 
comprise a computer science course if taken after the student demonstrates competence in science 
and if the course is not used to satisfy any part of the requirement set forth in Paragraph (2) of 
that subsection. 

M. Final examinations shall be administered to all students in all classes offered for credit. 

N. Until July 1, 2010, a student who has not passed a state graduation examination in the 
subject areas of reading, English, mathematics, writing, science and social science shall not re- 
ceive a high school diploma. The state graduation examination on social science shall include a 
section on the constitution of the United States and the constitution of New Mexico. If a student 
exits from the school system at the end of grade twelve without having passed a state graduation 
examination, the student shall receive an appropriate state certificate indicating the number of 
credits earned:and the grade completed. If within five years after a student exits from the school 
system the student takes and passes the state graduation examination, the student may receive 
a high school diploma. Any student passing the state graduation examination and completing all 
other requirements within five years of entering ninth grade, including a final summer session if 
completed by August 1, may be counted by the school system in which the student is enrolled as a 
high school graduate for the year in which completion and examination occur. 

O. Beginning with the 2010-2011 school year, a student shall not receive a New Mexico di- 
ploma of excellence if the student has not demonstrated competence in the subject areas of math- 
ematics, reading and language arts, writing, social studies and science, including a section on the 
constitution of the United States and the constitution of New Mexico, based on a standards-based 
assessment or assessments or a portfolio of standards-based indicators established by the depart- 
ment by rule. The standards-based assessments required in Section 22-2C-4 NMSA 1978 may also 
serve as the assessment required for high school graduation. If a student exits from the school 
system at the end of grade twelve without having satisfied the requirements of this subsection, the 
student shall receive an appropriate state certificate indicating the number of credits earned and 
the grade completed. If within five years after a student exits from the school system the student 
satisfies the requirements of this subsection, the student may receive a New Mexico diploma of 
excellence, Any student satisfying the requirements of this subsection and completing all other 
requirements within five years of entering ninth grade, including a final summer session if com- 
pleted by August 1, may be counted by the school system in which the student is enrolled as a high 
school graduate for the year in which all requirements are satisfied. 

P. As used.in this section: 

(1) "career and technical education", sometimes referred to as "vocational education", 
means organized programs offering a sequence of courses, including technical education and ap- 
plied technology education, that are directly related to the preparation of individuals for paid or 
unpaid employment in current or emerging occupations requiring an industry-recognized creden- 
tial, certificate or degree; 

(2) "career and technical education course" means a course with content that provides 
technical knowledge, skills and competency-based applied learning and that aligns with educa- 
tional standards and expectations as defined in rule; 

(3) "career cluster" means a grouping of occupations in industry sectors based on recog- 
nized commonalities that provide an organizing tool for developing instruction within the educa- 
tional system; . . 
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(4) "career pathways" means a sub-grouping used as an organizing tool for curriculum 
design and instruction of occupations and career specialities that share a set 4 common knowl- 
edge and:skills for career success; 

(5) "final next-step plan" means a next-step plan that shows that the duet has commit- 
ted or intends to commit in the near future to a four-year college or university, a two-year college, 
a trade or vocational program, an internship or apprenticeship, military service or a job; . 

(6) "interim next-step plan":means an annual next-step plan in which the student speci- 
fies post-high-school goals and sets forth the coursework that will allow the student to achieve 
those goals; and add ti r 

(7) "next-step plan" means an annual parstineil erctiten plan of stuilies develoned by'a 
student in a public school or other state-supported school or institution in consultation with the 
student's parent and school counselor or other school official charged with separ ae planning 
for the student that includes one or more of the following: 

(a) advanced placement or honors courses; 
(b) dual-credit courses offered in cooperation with an institution of higher education; 
(c) ‘distance learning courses; 
(d) career-technical courses; and 
(e) pre-apprenticeship programs. baie 
Q. The secretary may establish a policy to provide for ialinitietFative interpretations to ese 
curricular and testing provisions of the Public sin je Code. 


History: 1978 Comp.; § 22-2-8.4, radian by Laws * The 2017 Srieanials effective June 16, 2017, pro- 
1986, ch. 38, § 5; 1987, ch. 320, § 2; 1988, ch. 105, § 2; vided that mathematics or science units required for high 
1989, ch, 220, § 1; 1990 (1st S.S.), ch. 3, § 3; 1993, ch. 68, school graduation, may include a computer science unit; 
§ 8; 1998, ch. 92, § 1; 1993, ch. 226, § 7; 1993, ch. 230, and added a new Subsection L and’redesignated the suc- 
§ 1; 1995, ch, 174, § 1; 1995, ch. 180, § 1; 1997, ch. 234, ceeding subsections accordingly. 

§ 2; 2001, ch. 257, § 1; 2001, ch. 276, § 1; recompiled The 2016 amendment, effective May 18, 2016, in- 
and amended as § 22-13-1.1 by Laws 2008, ch. 153, cluded lifesaving skills training to health education 
§ 58; 2004, ch. 29, § 1; 2005, ch. 314, § 1; 2005, ch. 315, courses as a requirement for graduation; in Subsection K, 
§ 10; 2007, ch. 805, § 1; 2007, ch. 807, § 8; 2007, ch. 308, in the fourth sentence of the introductory paragraph, after 
§ 8; 2008, ch, 21, § 2; 2009, ch. 256, § 1; 2009, ch. 267, "Health education", added "courses", after,"shall include", 
§ 2; 2009, ch, 268, § 1; 2010, ch. 25, § 1; 2010, ch. 110, added the new paragraph designation "(1)", in Paragraph 
§ 1; 2014, ch. 9, § 3; 2014, ch. 70, § 1; 2014, ch. 71, § 1; (1), after the semicolon, added "and", and added new Para- 
2015, ch. 60, § 1; 2016, ch. 17, § 2; 2016, ch. 18, § 2; 2017, graph (2); and in Subsection N, in the fourth sentence, 


ch, 144, § 1; 2019, ch, 148, § 1, after "student satisfies the", deleted "requirement" and. 
Cross references. — For student achievement, see 22- added "requirements", 
2C-1 NMSA 1978 et seq. Laws 2016, ch. 17, § 2 and Laws 2016, ch. 18, § 2! both 
For the federal Individuals with Disabilities Education effective May 18, 2016, enacted identical amendments to 
Act, see 20 U.S.C. this section, The section was set out as amended by Laws 
Compiler's notes. — Senate Bill 134, enacted by 2016, ch. 18, § 2. See 12-1-8 NMSA 1978. 
the Fifty-Third Legislature, First Session, 2017, was Applicability. — — Laws 2016, ch. 17, § 4 and Laws 2016, 
vetoed by the governor on March 14, 2017. Pursuant to °° —_ ch. 18, § 4 provided that lifesaving skills training pursu- 
the First Judicial District, Court's decision in State ex ant to Paragraph (2) of Subsection H of Section 22-13-1, 
rel, New Mexico Legislative Council v. Honorable Susana NMSA 1978 and Paragraph (2) of Subsection K of Sec- 
Martinez, Governor of the State of New Mexico et al., tion 22-13-1.1 NMSA 1978 shall not be required for stu- 
D-101-CV-2017-01550, and affirmed by S.Ct. Order No. S- dents in grades nine through twelve who are enrolled in a 
1-SC-36731, on April 25, 2018; which held that. Article IV, virtual charter school, _. 
Section 22 of the New Mexico Constitution requires that Temporary provisions. — Laws 2016, ch, 17, § 3 and 
objections must accompany a returned bill, Senate Bill Laws 2016, ch, 18, § 8 provided that by December 31, 2016, 
134 was chaptered into law by the Secretary of State. the secretary of public education shall adopt and promul- 
The 2019 amendment, effective June 14, 2019, al- gate rules to implement the provisions of Laws 2016, ch. 
lowed certain career and technical education courses to 17, §§ 1 and 2, and Laws 2016, ch. 18, §§ 1 and 2. 
count as English, mathematics and science credits; in The 2015 amendment, effective July 1, 2015, amended 
Subsection J, in Paragraph J(1), after "literature;", added the Publie School Cade to require inclusion of certain ca- 
"provided that department-approved work-based training reer technical education courses as electives and to allow 
or career and technical education courses that meet state inclusion of certain certificates or degrees to be weighed 
English academic content. performance standards shall in calculating a student's grade point average; in Subsec- 
qualify as one of the four required English units;", in Para- tion D, Paragraph (1), after "career clusters", added "and 
graph J(2), after "literacy course", added "or department- career pathways"; in Subsection I, after "certain gradu- 
approved work-based training or career and technical ed- ation requirements", added ' ‘and districts may choose to 
ucation course", and in Paragraph J(3), after "laboratory © allow students who succéssfully complete an industry- 
component;", added "provided that department-approved recognized credential, certificate or degree to receive ad- 
work-based training or career, and technical education .. ditional weight in the calculation of the, student's grade, 
courses that meet state science academic content and point average"; in Subsection J, Paragraph (7), after “con- 
performance standards shall qualify as one of the three tent and performance standards.” added "Career and tech- 
required science units;". nical education courses shall be offered as elective."; and 
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in Subsection O, added Paragraphs (1), (2), (3) and (4), and 
renumbered the succeeding paragraphs accordingly, 

The 2014 amendment, effective March 12, 2014, au- 
thorized school districts to determine ways for students to 
meet the physical education unit requirements for gradu- 
ation; limited changes to graduation requirements after 
students enter ninth grade; required health education to 
include age-appropriate sexual abuse and assault aware- 
ness and prevention training that meets federal stan- 
dards; added Subsection F; in Subsection J, Paragraph (5), 
after "physical education", added "as determined by each 


school district, which may include a physical education © 


program that meets state content and performance stan- 
dards or participation in marching band, junior, reserve 
officers' training corps or interscholastic sports sanctioned 
by the New Mexico activities association or any other co- 
curricular physical activity"; and in Subsection K, added 
the fourth sentence. 

The 2010 amendment, effective May 19, 2010, added 
Subsection J, 

The 2009 amendment, effective April 8, 2009, in Sub- 
sections K and L, added the last sentences. 

The 2008 amendment, effective May 14, 2008, 
added financial literacy as an elective in Paragraph (7) 
of Subsection I and in Subsection L, provided that the 
standards-based assessment required by 22-2C-4 NMSA 
1978 may serve as the assessment required for high 
school graduation, 

The 2007 amendment, effective July 1, 2007, required 
school boards to ensure that students have an opportunity 
to develop next-step plans based on reports of college and 
workplace readiness assessments and are informed about 
honors or advance placement courses, career cluster or re- 
mediation programs that college and workplace readiness 
assessments indicate to be appropriate; added Subsec- 
tions G, land L; and required that.a "next-step plan" in- 


clude advanced placement or honors courses, dual-credit, 


courses and distance learning courses. 

The 2005 amendment, effective April 7, 2005, deleted 
reference to "guardian" in Subsections A and B; and de- 
leted "other physical activity" in Subsection F(5). 

The 2004 amendment, effective July 1, 2004, de- 
leted Subsection A, added new Subsections A through 
G, redesignated Subsections C.and D as Subsections G 
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and: H, added Subsection I, added Subsection J, redesig- 
nated former Subsection E as Subsection K and changed 

"state board" to "secretary of public education" in Sub- 
section K. 

The 2008 amendment, effective April 4, 2003, recom- 
piled former 22-2-8.4 NMSA 1978 as present 22-13-1.1 
NMSA 1978; deleted "of education" following ' 'the depart- 
ment" throughout the section; substituted "scientifically 


based reading research that has been" for "research based 


reading programs" following "based upon quality," near 
the middle of Subsection A; substituted "licensed school 
employees" for "classroom certified instructional staff" 
following "staff development" near the beginning of Sub- 
section A(2); substituted "teachers and other applicable li- 
censed school employees" for "certified school instructors" 
following "provided to" near the beginning of Subsection 
A(4); and substituted ."licensed" for "certified" following 
"especially" near the middle.of Subsection C. 

The 2001 amendment, effective June 15, 2001, in Sub- 
section D, deleted "Beginning with students entering the 
ninth grade in the 1986-87 school year" from the begin- 
ning of the subsection; substituted "state graduation ex- 
amination" for "state competency examination" through- 
out the subsection; and inserted "writing" preceding 

"science and social science". 

The 1997 amendment, effective June 20, 1997, in- 
serted "American sign language" following "health edu- 
cation" near the end of Paragraph B(7), and inserted the 


second sentence in Subsection D. 


The 1995 amendment, effective June 16, 1995, added 
the last sentence in Wc haeatichy B, and deleted the first 


e" part of Subsection C, which read "Effective with the 1987- 


88 school year". 

The 1993 amendment, effective June 18, 1993, ndiled 
the final sentence of Subsection D. 

The 1990 (1st S.S.) amendment, effective July 1, 
1990, deleted "in grades nine through twelve" following 
"twenty-three units" near the beginning of Subsection B. 

The 1989 amendment, effective June 16, 1989, added 
“which may include a language other than English” at the 
end of Subsection B(6). 

The 1988 amendment, effective May 18, 1988, in- 
serted "or during the ninth ne in Subsection A and 
added Subsection E. " 


22-13-1.2. High school curricula and end-of-course tests; alignment. 


High school curricula and end-of-course tests shall be aligned with the placement tests admin- 
istered by two- and four-year public post-secondary eductional [educational] ‘institutions in New 
Mexico. The department shall collaborate with the commission on higher education in aligning 
high school curricula and end-of-course tests with the placement tests. 


History: 1978 Comp., § 22-13-1.2, enacted by Laws 
2008, ch. 158, § 59. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 


22-13-1.3. Reading initiative; design. 


Emergency clauses, — Laws 2003, ch. 158, § 74 made 
the act effective immediately. Approved April 4, 2003. 


A. The'department shall design and implement a statewide reading initiative to improve 
reading proficiency in the state. The design of the reading initiative shall be based upon quality, 
scientifically based reading research that has been shown to improve reading proficiency and 


shall include the following: ° - 


(1) consistent assessment and evaluation of bcp reading levels; » 
(2) appropriate professional staff development to assist licensed school employees in the 


instruction of reading; 
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(3) extra time in the student's day or year for implementation of reading programs; 
(4) rewards provided to teachers and other applicable licensed school employees in public 
schools that improve student reading proficiency; and 
(5) criteria for public schools to establish an individualized reading plan for students who 
fail to meet grade level reading proficiency standards. 
B. The department shall use national experts to work with the department to develop an im- 
mediate reading initiative and a long-term plan for sustained reading improvement.» 
C. The department shall involve school district personnel, especially licensed elementary read- 
ing specialists, parents and other interested persons in the design of the reading initiative. 


History: Laws 2000 (2nd S.S.), ch. 14, $ 1; 2001, ch. Subsection A; substituted "licensed school employees" for 
289, § 1; 1978 Comp., § 22-2-6.11, recompiled and "classroom certified instructional staff" following "staff 
amended as § 22-13-1.3 by Laws 2003, ch. 153, § 60. development" near the beginning of Subsection A(2); sub- 

Recompilations. — Laws 2003, ch. 153, § 60 recom- stituted “teachers and other applicable licensed school 
piled and amended former 22-2-6.11 NMSA 1978 as 22- employees" for "certified school instructors" following 
13-1.3 NMSA 1978, effective April 4, 2003. “provided to" near the beginning of Subsection A(4); and 

Cross references. — For the public education depart- substituted "licensed" for "certified" following "especially" 
ment, see 9-24-4 NMSA 1978. near the middle of Subsection C. 

The 2003 amendment, effective April 4, 2003, de- The 2001 amendment, effective June 15, 2001, sub- 
leted “of education" following "the department” through- stituted "The department of education" for “The state 
out the section; substituted “scientifically based reading department of public education" in Subsections A, B and 
research that has been" for "research based reading pro- C; added Paragraph A(5); and deleted "local" preceding 


grams" following "based upon quality," near the middle of "school district personnel" in Subsection C. 


22-13-1.4. Honors or similar classes in mathematics and language arts; 
dual credit courses; languages other than English. 


A. Beginning with the 2006-2007 school year, each school district shall offer at least one honors 
or similar academically rigorous class each in mathematics and language arts in each high school. 

B. Beginning in the 2008-2009 school year, each school district shall also offer a program of 
courses for dual-credit, in cooperation with an institution of higher education, and a program of 
distance learning courses. 

C. Beginning with the 2009-2010 school year, each school district shall offer at least two years 
of a language other than English in each high school. 


History: Laws 2005, ch. 78, § 1; 2007, ch. 307, § 9; identical amendments to this section. The section was 
2007, ch. 308, § 9. set out as amended by Laws 2007, ch. 308, § 9. See 12-1-8 
The 2007 amendment, effective July 1, 2007, added NMSA 1978. 


Subsections B and C. Laws 2007, ch. 307, § 9 enacted 


22-13-1.5. Core curriculum framework; purpose; curriculum. 


A. School districts and charter schools may create core curriculum frameworks to provide high 
quality curricula in kindergarten through grade six to prepare students for pre-advanced place- 
ment and advanced placement coursework in grades seven through twelve. 

B. The framework shall include: 

(1) a curriculum that is aligned with state academic content and performance standards 
that is challenging, specific as to content and sequential from grade to grade, similar to a core cur- 
riculum sequence; 

(2) in-depth professional development for teachers that includes vertical teaming in con- 
tent areas; and 

(3) content, materials and instructional strategies or methodologies that current research 
demonstrates are likely to lead to improved student achievement in pre-advanced placement and 
advanced placement coursework in grades seven through twelve. 

C. The framework may be selected from previously developed curricula or may be developed by 
the school district or charter school. 
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D. A school district or charter school that meets department eligibility requirements may ap- 
ply to the department for support of its core curriculum framework. Applications shall be in the 
form prescribed by the department and shall ae omy the rend si aan 

(1) a statement ofneed; 

(2) goals and expected outcomes of the nisms 

(3) a detailed description of the curriculum to be implemented; 

(4) a detailed work plan and budget for the framework; 

(5) documentation of the research upor which tits anticipated success of the framework 
is based; 

(6) a Sevackntibic of any partnership prdpogerl to Hi ckfisat the framework, op ew by 
letters of commitment from the partner; 

(7) an evaluation plan; and 

(8) any other information that the department requires. 

E. _The department shall award grants within ninety days of the deadttiiis for receipt of rn 
applications. 

F. The department shall adopt and promulgate rules to implement the provisions of this section, 


History: Laws 2005, ch. 300, § 1. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 300 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


22-13-1.6. Uniform grade and subject curricula; professional 
department [development]. | 


A. Each school district shall align its curricula to meet the state standards for each grade level 
and subject area so that students who transfer between public schools within the school district 
receive the same educational opportunity within the same grade or subject area. 

B. Each school district's aligned grade level.and subject area curricula shall be in place as 
follows: 

(1) for mathematics, by the 2008-2009 school year; and 
(2) . for language arts and science, by the 2009-2010 school year. 

C. Professional development relating to curricula for classroom teachers and educational as- 

sistants shall be aligned with state standards by each school district. 


History: Laws 2007, ch. 178, § 1. Effective dates. — Laws 2007, ch. contained no effec- 
Bracketed material. — The bracketed material was tive date provision, but, pursuant to N.M. Const., art. IV, 
inserted by the compiler and is not part of the law. § 28, was effective June 15, 2007, 90 days after the ad- 


journment of the legislature, 


22-13-1,7, Elementary physical education. 


A. As used in this section: © 
(1) “eligible students" means students in kindergarten through grade six in a public school 
classified by the department as an elementary school; and 
(2) "physical education" includes programs of education through which students partici- 
pate in activities related to fitness education and assessment; active games and sports; and devel- 
opment of physical capabilities such as motor skills, strength and coordination. 

B. Elementary physical education programs that serve eligible students are eligible for fund- 
ing if those programs meet academic content and performance standards for glementary physical 
education programs, 

C. In granting approval for funding of elementary physical education programs, the depart- 
ment shall provide that programs are first implemented in public schools that have the high- 
est proportion of students most in need based on the percentage of students eligible for free or 
reduced-fee lunch or grade-level schools that serve an entire school district and in public schools 
with available space. If the department determines that an elementary physical education pro- 
gram is not meeting the academic content and performance standards for elementary physical 
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education programs, the department shall notify the school district that the public school's failure 
to meet the academic content and performance standards will result in the cessation of funding 
for the following school year. The department shall compile the program results submitted by the 
school districts each year and make an annual ecot to the legislative education study committee 
and the legislature. 
D. An elementary physical education program that receives state financial support shall: 

(1) provide for the physical education needs of students defined in this section; and 

(2): use teachers with a license endorsement for physical education. The department shall 
annually determine the programs and the consequent number of students in elementary physical 
education that will receive state financial support in accordance with funding available in each 
school year. 


History: Laws 2007, ch. 348, § 3; 2017, ch. 65, § 2. content and performance standards and other guidelines of 

The 2017 amendment, effective June 16, 2017, removed the department. At a minimum, the plan shall include the 
the requirement that public schools submit an elementary elementary physical education program being taught and 
physical education program plan to the public education an evaluation component. To be eligible for state financial 
department; in Subsection D, deleted "As they become eli- support, an elementary physical education program" and 
gible for elementary physical education program funding, added "An elementary physical education program that 
public schools shall submit to the department their elemen- receives state financial support"; and added the language 
tary physical education program plans that meet academic from former Subsection E to Subsection D. 


22-13-2. Repealed. 


Repeals. — Laws 1979, ch. 54, § 1, repealed 22-13-2 
NMSA 1978, relating to required course of instruction in 
drug abuse education in the public schools, 


22-13-3. Early childhood education programs required. 


A. In accordance with state board [department] regulations, every local school board shall es- 
tablish and conduct early childhood education programs. 

B. The state board [department] shall adopt and promulgate regulations providing for: 

(1) minimum standards for the conduct of early childhood education programs; and 
(2) qualifications of any person teaching in those programs. 

C. The cost of operating early childhood education programs shall be included in the budget 
prepared for the school district. 

D. As used in this section, "early childhood education programs" means kindergarten programs 
for every child who has attained his fifth birthday prior to September 1 of the school year, except 
for those children who are eligible for and participating in federal headstart programs in any class 
B county with a population in excess of ninety-five thousand, established by a local school board 
for the development or enrichment of persons within the school district. ) 

E. The provisions of this section shall be effective with the 1988-89 school year, and waivers 
may be granted upon the request of the parent or legal guardian pursuant to Section 22-12-2 
NMSA 1978. 


History: 1953 Comp., § 77-11-2, enacted by Laws The 1993 amendment, effective July 1, 1993, deleted 
1967, ch. 16, § 181; reenacted by 1973, ch. 357, § 1; "and may provide transportation for students attending 
1974, ch. 8, § 20; 1977, ch. 2, § 2; 1986, ch. 33, § 29; 1987, those programs" at the end of Subsection A. 
ch. 320, § 6; 1988, ch. 35, § 1; 1993, ch. 226, § 29. The 1988 amendment, effective May 18, 1988, in- 

Bracketed material. — The bracketed material was serted "except for those children who are eligible for and 
inserted by the compiler and is not part of the law. participating in federal headstart programs in any class 

Laws 2004, ch. 25, § 27, provided that all references to B county with a population in excess i ninety-five thou- 
the superintendent of public instruction shall be deemed sand" in Subsection D. 
references to the secretary of public education and all ref- 
erences to the former state board of education or state de- ANNOTATIONS 
partment of education shall be deemed references to the 28 
public education department. See 9-24-15 NMSA 1978. Hepes inane ah teaied make 484, HOR ane be 
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22-13-3.1 COURSES OF INSTRUCTION AND SCHOOL PROGRAMS 22-13-3.2 


22-13-3.1. Even start family literacy program; created; guidelines; 
benchmarks, performance standards and evaluations. 


A. The "even start family literacy program" is created in the department to provide funding for 
preschool reading readiness and parenting education. The purpose of the program is to support 
the educational and developmental needs of students in preschool; address cultural diversity; and 
provide family support that leads to improved literacy, improved ability for students to succeed in 
school and economic self-sufficiency. Priority for funding shall be provided to those public schools 
that have the highest proportion of limited English proficient students, students living in poverty 
and Native American students. 

B. The department shall develop even start family literacy program benchmarks and perfor- 
mance standards, guidelines for program approval and funding approval criteria. The department 
shall disseminate the program information in all public schools and shall provide technical assis- 
tance to public schools in developing proposals. 

C. The department shall distribute money to public schools with approved even start family 
literacy programs that meet the specified criteria based upon actual program costs to ensure the 
implementation of performance based budgeting measures. 


History: Laws 2001, ch. 168, § 1; 2017, ch. 65, § 3. public education department the results of the program, 

Cross references, — For the legislative education and removed certain duties of the public education de- 
study committee, see 2-10-1 NMSA 1978. partment related to the even start family literacy pro- 

The 2017 amendment, effective June 16, 2017, re- gram; after each occurrence of "department", deleted "of 
moved the requirement that public schools that receive education"; and deleted Subsections D through F. 


even start family literacy program funds report to the 


22-13-3.2. Full-day kindergarten programs. 


A. The state board [department] shall adopt rules for the development and implementation of 
child-centered and developmentally appropriate full-day kindergarten programs. Establishment 
of full-day kindergarten programs shall be voluntary on the part of school districts and student 
participation shall be voluntary on the part of parents. 

B. The department of education [public education department] shall require schools with full- 
day kindergarten programs to conduct age-appropriate assessments to determine the placement 
of students at instructional level and the effectiveness of child-centered, developmentally appro- 
priate kindergarten. . 

C. The department of education [public education department] shall monitor full-day kinder- 
garten programs and ensure that they serve the children most in need based upon indicators in 
the at-risk index. If the department of education [public education department] determines that 
a program is not meeting the benchmarks necessary to ensure the progress of students in the 
program, the department of education [public education department] shall notify the school.dis- 
trict that failure to meet the benchmarks shall result in the cessation of funding for the following 
school year. The department of education [public education department] shall compile the program 
results submitted by the school districts and make an annual report to the legislative education 
study committee and the legislature. 

D. Full-day kindergarten programs shall be phased in over a five-year period as follows with 
priority given to those school districts that serve children in schools with the highest proportion of 
students most in need based upon indicators in the at-risk index or that serve children by means 
of grade-level schools that serve an entire schoo! district: 

(1) effective with the 2000-2001 school year, one-fifth of New Mexico's kindergarten classes 
may be fullday; .:... 

(2) effective with the 2001-2002 school year, two-fifths of New Mexico’ s kindergarten 
classes may be full day; 

(3). effective with the 2002-2003 school year, three-fifths of New Mexico's kindergarten 
Gated may be full day; 

(4) effective with the 2003-2004 school year, four-fifths of New Mexico's kindergarten 
classes may be full day; and 
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(5) effective with the 2004-2005 school year, all.of New Mexico's kindergarten classes may 
be full day...., ,, 

E. School districts shall apply to the department of adtieation [public ditooeons department] 
to receive funding for full-day kindergarten programs. In granting approval for funding of full-day 
kindergarten programs, the department of education [public education department) shall ensure 
that full-day kindergarten programs are first implemented in schools that have the highest pro- 


portion of students most in need pirorge si acan ae at-risk index and in schools with axailable etch 


room who 


History: Laws 2000, ch. 107, § 3; 2001, ch. 296, § 1; 
1978 Comp., § 22-2-19, recompiled as § 22-13-3.2 by 
Laws 2008, ch. 153, § 72. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 


references to the secretary of public education and all ref- — 
erences to the former state board of education or state de-" 


partment of education shall be deemed references. to the 
public education department. See 9-24-15 NMSA 1978. 


22-13-3.3. Short title. 


ip 


Cross references, — For sake of aiidéah day, see 22- 
2-8.1 NMSA 1978, ‘ 

For the legislative education study committee, see 2- 
10-1 NMSA 1978, 

-The 2001 amendment, effective June 15;2001, in Sub- 
section C and D, substituted "at-risk index" for "at-risk. 
factor"; in Subsection D, inserted "school" prior to “dis- 
tricts" ‘and added the language beginning "or that serve" 
to the end of the subsection; in Subsection EH, substituted 

"and in schools with available classroom space’ ' for "and to 
schools with available classroom space". 


Sections 1 through. 5 [22-13-3.3 gp nat 22-13-3.7 NMSA 1978] of this act may be cited as ihe, 


"Literacy For Children At Risk Act". 


History: Laws 1989, ch. 113, § 1; 1978 Comp., 
§ 22A-1-1, recompiled as § 22-13-3.3. by Laws 2003, 
ch. 153, § 72. 


22-13-3.4. Purpose. 


Recompilations. — Laws 2003, ch. 153, § 72.recom- 
piled former 22A-1-1 NMSA 1978 as 22-13-3:3 NMSA 
1978, effective April 4, 2003. 


The purpose of the Literacy For Children At Risk Act [22-13-3.3 through 22-13-3.7 NMSA 1978] 


is to promote greater literacy among children. 


History: Laws 1989, ch. 118, § 2; 1978 Comp., 
§ 22A-1-2, recompiled as § 22-13-3.4 by Laws 20083, 
ch, 153, § 72, 


22-13-3.5. Definitions. 


Recompilations. — Laws 2003, ch. 153, § 72 recom- 
piled former 22A-1-2 NMSA 1978 as 22-138-3.4 NMSA 


1978, effective April 4, 2003. 


iy 
7 


As used in the Literacy For Children At Risk Act [22-13-3.3 through 22-13-3.7 NMSA 1978]: 
A. "child at risk" means a child who attends public school in New Mexico and whose reading, 
writing or math literacy level, as’ Se afta by his school district, falls'in the pews percen- 


tile or lower; and 


B. "department" means the state department of public education. ' 


History: Laws 1989, ch. 118, § 3; 1978 Comp., 
§ 22A-1-3, recompiled as § 22-13-3.5 by Laws 2008, 
ch, 153, § 72, 


Recompilations. — Laws 2003, ch. 153, § 72 recom- 
piled former: 22A-1-3 NMSA 1978 as 22-13-3:5 NMSA 
1978, effective April 4, 2003. 


4 


22-13-3.6. Literacy for children at risk fund created; administration of | 


fund. 


A. There is created inthe state treasury a fund that shall be designated ‘as thé "iteracy for 
children at risk fund" that shall be used to set up learning laboratories for the purpose of i bsiidi 
ing the reading, writing or math literacy level of any child at risk. 
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B, The literacy for children at risk fund shall be reer to receive funds from sources that 
include, but are not limited to, the following: 
(1) . appropriations; 
(2) grants, public and private; and 
(3) - gifts, public and private. 
All funds received by the department for the literacy San children at risk fund shall be used 
only to carry out the purposes of the Literacy For Children At Risk Act [22-13-3.3 to 22-18-3.7 
NMSA 1978]. 


History: Laws 1989, ch. 113, § 4; 1978 Comp. Recompilations. — Laws 2003, ch. 153, § 72 recom- 
§ 22A-1-4, recompiled as § 22-13-3.6 by Laws 2003, piled former 22A-1-4 NMSA 1978 as 22- 13- 3.6 NMSA 
ch. 153, § 72. 1978. 


22-13-3.7. Disbursement of funds; approved projects. 


A. Any school district or state-chartered charter school may apply for a grant ‘eat the literacy 
for children at risk fund for the purpose of acquiring, equipping and staffing a learning laboratory. 
B. The department shall adopt rules setting forth the criteria that a school district or state- 
chartered charter school shall meet in order to qualify for a grant from the literacy for children 
at risk fund. The criteria to qualify for a grant shall include, but are not limited to, the following: 
(1) the learning laboratory shall improve the reading, writing or math literacy levels of chil- 
dren at risk by at least one grade level per year, as demonstrated to the department's satisfaction; 
(2) the learning laboratory shall encompass the teaching of children in kindergarten 
through grade twelve who are reading below grade level; © 
(3) the learning laboratory shall have reading diagnostic capabilities; and 
(4) ‘the learning laboratory shall have the capability to self-monitor the Oe vvtwtags herd of 
both the learning laboratory and the children at risk using the laboratory. 

C, The amount of any grant awarded under Subsections A and B of this section shall be equal 
to eighty percent of the total cost of acquiring, equipping and staffing a learning laboratory. Any 
grant awarded is contingent upon the qualifying school district or state-chartered charter school 
demonstrating to the department's satisfaction that it can pay for twenty percent of the total cost 
of the learning laboratory. 

D. Any school district or state-chartered charter school that establishes a learning laboratory 
under this section may use the laboratory for any other reading, writing or math literacy program 
when it is not in use for the purposes of the Literacy For Children At pane Act ir 13-3.3 to 22-13- 
3.7 NMSA 1978}. 

E. The department, after approving the application of a school district or state-chartered char- 
ter school to receive a grant under the Literacy For Children At Risk Act, shall authorize a dis- 
bursement of funds, in an amount equal to the grant, from the literacy for children at risk fund 
directly to the approved school district or charter school. ; 


History: Laws 1989, ch. 113, § 5; 1978 Comp. § 22A- The 2006 amendment, effective July 1, 2007, 


1-4, recompiled as § 22-13-3.7 by Laws 2003, ch. 153, added state-chartered charter schools in Subsections A 
§ 72; 2006, ch. 94, § 46. through E! | 


Recompilations. — Laws 2003, ch. 153, § 72 recom- 
piled former 22A-1-4 NMSA 1978 as 22-13-3.7 NMSA 
1978, effective April 4, 2003. 


22-13-4. Repealed. 


Repeals. — Laws 1979, ch. 54, $ 1, fied 22- 13- 4 
NMSA 1978, relating to evaluation of early childhood edu- 
cation programs. 


22-13-5. Special education. 


School districts shall provide special education and related services appropriate to meet the 
needs of students requiring special education and related services. Rules and standards shall be 
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PUBLIC SCHOOLS 


22-13-5 


developed and established by the department for the provision of special education in the schools 
and classes of the public school system in the state and in all institutions wholly or partly sup- 
ported by the state. The department shall monitor and enforce the rules and standards. School 
districts shall also provide services for three-year-old and four-year-old preschool children with 
disabilities, unless the parent or guardian chooses not to enroll the child. Services for students 
age three through twenty-one may include, but are not limited to, evaluating particular needs, 
providing learning experiences that develop cognitive and social skills, arranging for or providing 
related services as defined by the department and providing parent education. The services may 
be provided by licensed school employees or contracted for with other community agencies and 
shall be provided in age-appropriate, integrated settings, including home, daycare centers, head 
start programs, schools or community-based settings. 


History: 1953 Comp., § 77-11-3, enacted by Laws 
1967, ch. 16, § 182; 1969, ch. 256, § 1; reenacted by 
1972, ch. 95, § 1; 1978, ch. 211, § 11; 1985, ch. 7, § 1; 
1985, ch. 98, § 2; 1989, ch. 135, § 1; 1995, ch. 69, § 2; 
2011, ch. 166, § 1. 

Cross references. — For references to the former 
state board, see 9-24-15 NMSA 1978. 

For the department of health's family, infant and tod- 
dler program, see 28-16A-13 and 28-18-1 NMSA 1978. 

The 2011 amendment, effective July 1, 2012, elimi- 
nated the option of having a child who is enrolled in the 
family, infant, toddler program remain in the program 
during the child's third year and the option of having a 
child with a disability who is enrolled in a preschool pro- 
gram receive special education services during the child's 
third year. 

The 1995 amendment, effective June 16, 1995, de- 
leted "for exceptional children” at the end in the section 
heading; in the first sentence, inserted "and related ser- 
vices" and substituted "children requiring special educa- 
tion and related services" for "exceptional children, unless 
otherwise provided by law"; substituted "provision" for 
"conduct" in the second sentence; in the fourth sentence, 
substituted "preschool" for "developmentally disabled" 
and inserted "with disabilities"; added the fifth and sixth 
sentences; in the seventh sentence, inserted "for students 
age three through twenty-one", inserted "but are not lim- 
ited to", deleted "and diagnosing" following "evaluating", 
and substituted "related services as defined by the state 
board" for "speech, physical or occupational therapy"; and 
in the eighth sentence, inserted "certified", substituted 
"shall" for “may" and substituted the language beginning 


"provided in age-appropriate" for "either home based or . 


center based"... 

The 1989 amendment, effective June 16, 1989, sub- 
stituted "appropriate" for "sufficient" in the first sen- 
tence; rewrote the third sentence, which formerly read: 
"Beginning on July, 1986, school districts shall also pro- 
vide services for four-year old developmentally disabled 
children whose parents or guardians request such ser- 
vices"; and rewrote the fourth sentence, which formerly 
read: "Beginning on July 1, 1987, school districts shall 
also provide services for three-year-old developmentally 
disabled children whose parents or guardians request 
such services". 


ANNOTATIONS 


State forbidden from discriminating against 
handicapped in providing education, — The state 
is obligated by both federal and state law to provide all 
its pre-college age children with appropriate educations, 
Under federal law relating to state programs receiving 
federal financial assistance, the state is forbidden from 
discriminating against the handicapped in meeting this 
obligation. N.M. Ass'n for Retarded Citizens v, State, 678 
F.2d 847 (10th Cir. 1982). 
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Discretionary nature of Public Law 94-142, ap- 
pearing as 20 U.S.C. § 1400 et seq., frees the state to par- 
ticipate or not in the acquisition of federal funds under 
the federal Elementary and Secondary Education Act as 
it chooses. Its choice not to participate is, without more, 
a governmental decision that is within the state's power 
and not subject to judicial inquiry. N.M. Ass'n for Retarded 
Citizens v. State, 495 F. Supp. 391 (D.N.M. 1980), rev'd on 
other grounds, 678 F.2d 847 (10th Cir. 1982). |: 

State has no obligation to seek federal funds. — 
The theory that the state has a continuing obligation to 
seek federal funds to implement educational goals for 
handicapped children must fail in light of the congres- 
sional amendment rendering the federal Elementary and 
Secondary Education Act discretionary. N.M. Ass'n for Re- 
tarded Citizens v. State, 495 F. Supp. 391 (D.N.M. 1980), 
rev'd on other grounds, 678 F.2d 847 (10th Cir. 1982). 

_ State's status as monitor over spending of federal 
funds. — The state may not technically be required to 
monitor compliance with § 504 of the Rehabilitation Act 
of 1973, 29 U.S.C. § 794. Its failure to insure compliance 
by the local school districts,. however, implicates it under 
§ 504 insofar as the state's status as the recipient of fed- 
eral financial assistance obligates it not to permit, directly 
or indirectly, programs benefiting from federal financial 
assistance received by the state; to discriminate against 
handicapped persons within the context of the regula- 
tions promulgated under § 504. N.M. Ass'n for Retarded 
Citizens v. State, 495 F. Supp. 391 (D.N.\M. 1980), rev'd on 
other grounds, 678 F.2d 847 (10th Cir, 1982). 

Students in psychiatric care and substance abuse 
treatment centers. — Public schools have no consti- 
tutional or statutory obligation to provide educational 
services to students within private, for-profit adolescent 
psychiatric care and substance abuse treatment centers, 
but if the student is handicapped, federal law may require 
such education. 1988 Op. Att'y Gen. No. 88-10. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Tort 
liability of public school or government agency for mis- 
classification or wrongful placement of student»in special 
education program, 33 A.L.R.4th 1166. ' 

AIDS infection as affecting right to attend public school, 
60 A.L.R.4th 15. 

Construction of "stay-put" provision of Education of 
the Handicapped Act (20 U.S.C. § 1415(e)(3)), that handi- 
capped child shall remain in current educational place- 
ment pending proceedings conducted under section, 103 
A.L.R. Fed. 120. 

Obligation of public educational agencies, under Indi- 
viduals with Disabilities Education Act (20 USCA §§ 1400 
et seq.), to pay tuition costs for students unilaterally 
placed in private schools - post-Burlington cases, 152 
A.L.R. Fed. 485. 

Who is prevailing party for purposes of taieias ‘2 
torney's fees under § 615(i)(3)(B) of Individuals with Dis- 
abilities Education Act (20 USCA § Bd ea (IDEA), 
153 A.L.R. Fed. 1 : 
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What constitutes services that must be provided by What constitutes reasonable accommodation under fed- 
federally assisted schools under the Individuals with Dis- eral statutes protecting rights of disabled individual, as 
abilities Education Act (IDEA) (20 U.S.C.A. § 1400 et 5eq. ) regards educational program or school rules as applied to 


161A. I. R. Fed. 1 tee f disabled student, 166 A.L.R. Fed. 503. 


22-13-6. Special education; deanitions, « 


As used in the Public School Code: 

A. "special education" means the provision of 8 services additional to, supplementary to or differ- 
ent from those provided in the regular school program by a systematic modification and adaptation 
of instructional techniques, materials and equipment to meet the needs of exceptional children; 

B. "exceptional children" means school-age persons whose abilities render regular services of 
the public school to be inconsistent with their educational needs; 

C. "children with disabilities" means those children who are classified as developmentally dis- 
abled according to the Developmental Disabilities Act [28-16A-1 to 28-16A-18 NMSA 1978] and 
the federal Individuals with Disabilities Education Act; 

D, "gifted child" means a school-age person who is determined to be gifted pursuant to Section 22-13- 
6.1 NMSA 1978 and standards adopted by the department pursuant to that section, Nothing in this sec- 
tion shall preclude a school district or charter school from offering additional gifted programs for students 
who fail to meet the eligibility criteria; however, the state shall only provide state funds for department- 
approved gifted programs for those students who meet the established criteria, 

E. "dyslexia" means a specific learning disability that is neurobiological i in origin and that is 
characterized by difficulty with accurate or fluent word recognition and by poor spelling and de- 
coding abilities, which characteristics typically result from a deficit in the phonological component 
of language that is often unexpected in relation to other cognitive abilities and the provision of 
effective classroom instruction and may result in problems in reading comprehension and reduced 
reading experience that may impede the growth of vocabulary and background knowledge; . 

F. "response to intervention" means a multitiered intervention model that usés a set of in- 
creasingly intensive academic or behavioral supports, matched to student need, as a framework 
for making educational programming and eligibility decisions; and 

G. "student assistance team" means a school-based group whose purpose, based on procedures 
and guidelines established by the department, is to _provide additional educational support to stu- 
dents who are experiencing difficulties that are preventing them from benefiting from general 
instruction, — 53 


History: 1953 Comp., § 77-11-3.1, enacted by Laws displaying characteristics of dyslexia. Laws 2019, ch. 278 
1972, ch. 95, § 2; 1978, ch. 211, § 12; 1985, ch. 93, § 3; (Senate Bill 536), effective June 14, 2019, was signed by 
1986, ch. 33, § 30; 1994, ch. 25, § 1; 1995, ch. 69, §°3; the governor, Laws 2019, ch. 278, § 26(A)(2), provided, "(2) 


2010, ch. 59, § 1; 2019, ch. 256, § 1. three hundred fifty-seven thousand dollars ($357,000) for 
Repeals and reenactments. — Laws 1972, ch.95,§2, a short dyslexia screening for first grade students and for 
repealed 77-11-3.1, 1953 Comp., as enacted by Laws 1967, a dyslexia’ professional development plan that provides 
ch. 290, § 1, relating to nonprofit training centers for edu- dyslexia training for teachers". 
cating or training handicapped students, and enacted a: . The 2010 amendment, effective May 19, 2010, in Sub- 
new 22-13-6 NMSA 1978. section D, in the first sentence, after "standards adopted 
Cross references. For the federal Individuals ‘with by the", deleted "state board" and addéd "department"; 
Disabilities Education Act see Titles 20, 25, 29 and. 42 and in the second sentence, after "school district"; added: 
US.C, "or charter school" and after "only provide state funds 
The 2019 amendment, effective June 14, 2019, re- for", deleted "department of education approved" and 
vised the definitions of "children with disabilities" and added "department-approved"; and added Subsections E, 
"dyslexia" as used in the Public School Code; in Subsec- F and G. 
tion C, after "Developmental Disabilities Act", added "and The 1995 amendment, effective une 16, 1995, pati 
the federal Individuals with Disabilities Education Act"; tuted "children with disabilities" for "developmentally dis- 
and in Subsection E, after "means a", deleted "condition of abled" in Subsection C, deleted combined former Subsec- 
neurological" and added ‘specific learning disability that tions D and E to form Subsection D, and inserted "school" 
is neurobiological in", and after "origin", added "and". preceding "district" and deleted "state" preceding "depart-° 
Contingent effective dates. — Laws 2019, ch. 256, ment of education" in the last sentence in Subsection D. 
§ 3 provided that the provisions of Laws 2019, ch. 256° The 1994 amendment, effective July 1, 1994, deleted 
shall become effective upon Senate Bill 536, House Bill "Community Services" preceding "Act" in Subsection C; 
548 or similar legislation of the first session of the fifty- and rewrote and restructured Subsection’D, which for- 
fourth legislature becoming law that contains an appro- merly contained an introductory paragraph and Para- 
priation for early screening and intervention for students graphs (1) to (3). 
1089: 
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22-13-6.1. Gifted children; determination. 


A. The department shall adopt standards pertaining to the asteroid ation of who is a gifted child 
and shall publish those standards as part of the educational standards for New Mexico schools. 

B. In adopting standards to determine who is a gifted child, the department shall provide for 
the evaluation of selected school-age children by multidisciplinary teams from each child's school 
district. That team shall be vested with the authority to designate a child as gifted. The team shall 
consider information regarding a child's cultural and linguistic background and socioeconomic 
background in the identification, referral and evaluation process. The team also shall consider any 
disabling condition in the identification, referral and evaluation process. 

C. Each school district offering a gifted education program shall create one or more advisory’ 
committees of parents, community members, students and school staff members. The school dis- 
trict may create as many advisory committees as there are high schools in the district or may cre- 
ate a single districtwide advisory committee. The membership of each advisory committee shall 
reflect the cultural diversity of the enrollment of the school district or the schools the commit- 
tee advises. The advisory committee shall regularly review the goals and priorities of the gifted 
program, including the operational plans for student identification, evaluation, placement and 
service delivery and shall demonstrate support for the gifted program. 

D. In determining whether a child is gifted, the multidisciplinary team shall consider diagnos- 
tic or other evidence of the child's: 

(1) creativity or divergent-thinking ability; 

(2) critical-thinking or problem-solving ability; 
(3) intelligence; and 

(4) achievement. 


History: 1978 Comp., § 22-13-6.1, enacted by Laws © committees as there are high schools in the district and 


1994, ch. 25, § 2; 2005, ch. 25, § 1. ‘provided that each committee shall reflect the cultural di- 
The 2005 amendment, effective June 17, 2005, al- versity of the enrollment of the district of the schools the 
lowed each school district to create a single district-wide ~ committee advises. 


gifted education program advisory committees or as many 


22-13-7. Special education; responsibility. 


A. The state board [department] shall make, adopt and keep current a state plan for special 
education policy, programs and standards. 

B. The department of education [public education department] with the approval of the state 
board [department] shall set standards for diagnosis and screening of and educational offerings 
for exceptional children in public schools, in private, nonsectarian, nonprofit training centers and 
in state institutions under the authority of the secretary of health. 

C... The state board [department] shall establish and maintain a program of evaluation of the 
implementation and impact of all programs for exceptional children in the public schools. This pro- 
gram shall be operated with the cooperation of local school districts. Portions of the program may 
be subcontracted, and periodic reports regarding the efficacy of programs for exceptional children 
shall be made to the legislative education study committee. 

D. The department of education [public education department] shall coordinate programming 
related to the transition of persons with disabilities from secondary and post-secondary education 
programs to employment or vocational placement. 


History: 1953 Comp., § 77-11-3.2, enacted by Laws Laws 2004, ch. 25, § 27, provided that all references to 


1972, ch. 95, § 3; 1978, ch. 211, § 13; 1990, ch. 94, § 4; the superintendent of public instruction shall be deemed 

1993, ch. 229, § 1. references to the secretary of public education and all 
Repeals and reenactments. — Laws 1972, ch. 95, references to the former state board of education or state 

§ 3, repealed 77-11-3.2, 1953 Comp., as enacted by Laws department of education shall be deemed references to 

1971, ch. 109, § 1, relating to provision of special educa- the public education department. See 9-24-15 NMSA 

tion services and facilities by localities, and enacted a new 1978. 

22-13-7 NMSA 1978. Cross references. — For the legislative education 
Bracketed material. — The bracketed material was study committee, see 2-10-1 NMSA 1978. 


inserted by the compiler and is not part of the law. 
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The 1993 amendment, effective June 18, 1993, de- 
leted "and environment" at the end of Subsection B and 
added Subsection D. 

The 1990 amendment, effective May 16, 1990, substi- 
tuted "state board" for "state board of education” in Sub- 
sections A and B, deleted “department” after "health and 


COURSES OF INSTRUCTION AND SCHOOL PROGRAMS 


22-13-8 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Req- 
visite conditions and appropriate factors affecting 
educational placement of handicapped children, 23 
A.L.R.4th 740. 


environment” at the end of Subsection B, added Subsec- 
tion C, and made minor stylistic changes in Subsection B. 


22-13-8. Special education; private educational training centers and 
residential treatment centers, 


A. Notwithstanding other provisions of the Public School Code [Chapter 22 NMSA 1978], as 
used in this section: 
(1) "qualified student" means a public school student who: 
(a) has not graduated from high school; 
(b) is regularly enrolled in one-half or more of the minimum course requirements 
approved by the department for public school students; and 
(c) in terms of age: 1) is at least five years of age prior to 12:01 a.m. on September 1 of 
the school year or will be five years of age prior to 12:01 a.m. on September 1 of the school year if 
the student is enrolled in a public school extended-year kindergarten program that begins prior to 
the start of the regular school year; 2) is at least three years of age at any time during the school 
year and is receiving special education pursuant to rules of the department; or 3) has not reached 
the student's twenty-second birthday on the first day of the school year and is receiving special 
education in accordance with federal law; and 
(2) "school-age person" means a person who is not a qualified student but who meets the 
federal requirements for special education and who: 
(a) will be at least three years old at any time during the school year; 
(b) is not more than twenty-one years of age; and 
(c) has not received a high school diploma or its equivalent. 

B. The responsibility of school districts, state institutions and the state to provide a free appro- 
priate public education for qualified students who need special education is not diminished by the 
availability of private schools and services. It is a state responsibility to ensure that all qualified 
students who need special education receive the education to which federal and state laws entitle 
them whether provided by public or private schools and'services. _ 

C. A-school district in which a private, nonsectarian, nonprofit educational training center or 
residential treatment center is located shall not be considered the resident school district of a 
school-age person if residency is based solely on the school-age person's enrollment at the facility 
and the school-age person would not otherwise be considered a resident of the state. 

D. For a qualified student in need of special education or school-age person who is placed in 
a private, nonsectarian, nonprofit educational training center or residential treatment center by 
a school district or by a due process decision, the school district in which the qualified student or 
school-age person lives, whether in-state or out-of-state, is responsible for the educational, non- 
medical care and room and board costs of that placement. 

E. For a school-age person placed in a private, nonsectarian, nonprofit educational training 
center or residential treatment center not as a result of a due process decision but by a parent 
who assumes the responsibility for such placement, the department shall ensure that the school 
district in which the facility is located is allocating and distributing the school-age person's pro- 
portionate share of the federal Individuals with Disabilities Education Act Part B funds but the 
state is not required to distribute state funds for that school-age person. 

F. For a qualified student or school-age person in need of special ettications placed in a pri- 
vate, nonsectarian, nonprofit educational training center or residential treatment center by a New 
Mexico public noneducational agency with custody or control of the qualified student or school-age 
person or by a New Mexico court of competent jurisdiction, the school district in which the facil- 
ity is located shall be responsible for the planning and delivery of special education and related 
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services, unless the qualified student's or school-age person's resident school district has an agree- 
ment with the facility to provide such services. 

G. Except as provided in Subsection D of this section, the department shall determine which 
school district is responsible for the cost of educating a qualified student in need of special educa- 
tion who has been placed in a private, nonsectarian, nonprofit educational training center or resi- 
dential treatment center outside the qualified student's resident school district. The department 
shall determine the reasonable reimbursement owed to the receiving school district. 

H. A local school board, in consultation with the department, may make an agreement with 
a private, nonsectarian, nonprofit educational training center or residential treatment center for 
educating qualified students in need of special education and for whom the school district is re- 
sponsible for providing a free appropriate public education under the federal Individuals with 
Disabilities Education Act and for providing payment for that education. All financial agreements 
between local school boards and private, nonsectarian, nonprofit educational training centers and 
residential treatment centers must be negotiated in accordance with rules promulgated by the 
department. 

I. ' All agreements between local school boards and private, nonsectarian, nonprofit educational 
training centers and residential treatment centers must be reviewed and approved by the sec- 
retary. The agreements shall ensure that all qualified students placed in a private, nonsectar- 
ian, nonprofit educational training center or residential treatment center receive the education to 
which they are entitled pursuant to federal and state laws. All agreements must provide for: 

(1) ‘student evaluations and eligibility; 

(2) an educational program for each qualified student that meets state standards for such 
programs, except that teachers employed by private schools are not required to be highly qualified; 

(3) special education and related services in conformance with an individualized educa- 
tion program that meets the requirements of federal and state law; and 

(4) adequate classroom and other physical space provided at the private, nonsectarian, 
nonprofit educational training center or residential treatment center that allows the school dis- 
trict to provide an appropriate education. 

J. The agreements must also acknowledge the authority and responsibility. of the local school 
board and the department to conduct on-site evaluations of programs and student progress to en- 
sure that the education provided to the qualified student is meeting state standards. : 

K. A qualified student for whom the state is required by federal law to provide a free appropri- 
ate public education and who is attending a private, nonsectarian, nonprofit educational training 
center or a residential treatment center is a public school student and shall be counted in the spe- 
cial education membership of the school district that is responsible for the costs of educating the 
student as provided in the individualized education program for the student. | 

L. The department shall adopt the format to report individual student data and costs for any 
qualified student or school-age person attending public or private educational training centers 
or residential treatment centers and shall include those reports in the student teacher account- 
ability reporting system by using the same student identification number issued to a public school 
student pursuant to Section 22-2C-11 NMSA 1978 or by assigning a unique student identifier for 
school-age persons, including those who are not residents of this state but who are attending a 
private, nonsectarian, nonprofit educational training center or residential treatment center in this 
state. Every public and private educational training center and every public and private residen- 
tial treatment center that serves school-age persons in this state shall comply with this provision. 

M. The department shall promulgate rules to carry out the provisions of this section. 


“History: 1953 Comp., § 77-11-3.8, enacted by Laws ANNOTATIONS 

1972, ch. 95, § 4; 1974, ch. 8, § 21; 1977, ch. 81, § 1; 1978, ‘ ; 3 : 

ch, 211, § 14; 1978 Comp., § 22-18-8, repealed and re- Residency requirement is constitutional. — The 

enacted by Laws 2009, ch. 162, § 1. residency requirement of Subsection C Section 22-13-8 
Repeals and reenactments, — Laws 2009, ch. 162, NMSA 1978 does not violate the equal protection clause 

§ l'repealed and reenacted former 22-13-8- NMSA 1978, of the United States and New Mexico Constitutions and 

effective July 1, 2009, ital does not create an irrebutable presumption of nonresi- 
Effective item — Laws 2009, ch. 162, § 3 made Laws dence in violation of the procedural due process protec- 

2009, ch. 162, § 1 effective July 1, 2009. tions of the United States and New Mexico Constitutions. 


2011 Op. Att'y Gen>No. 11-05.. 
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Am. Jur. 2d, A.L.R. and C.J.S. references, — Valid- of students or reimbursement for their educational costs, 
ity of, and sufficiency of compliance with, state standards 48 A.L:R.4th 1231. 
for approval of private school to receive public placements 


22-13-9. Repealed. 


Repeals. — Laws 2007, ch. 307, § 11 and Laws 2007, effective July 1, 2007. For provisions of former section, see 
ch. 308, § 11 repealed 22-13-9 NMSA 1978, as enacted by the 2006 NMSA 1978 on NMOneSource.com. 
Laws 1967, ch. 16, § 183, relating to part-time schools, 


22-13-10. Repealed. 


Repeals, — Laws 2007, ch. 307, § 11 and Laws 2007, employment, effective July 1; 2007. For provisions of for- 


ch, 308, § 1lirepealed 22-13-10 NMSA.1978, as enacted mer section, see the 2006 NMSA 1978 on NMOneSource 
by Laws 1967, ch, 16, § 184, relating to restriction on - .com, 


22-13-11. Repealed. 


Repeals, — Laws 2003, ch. 394, § 7 repealed 22-13-11 provisions of former section, see the 2002 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1967, ch. 16, § 185, relat- NMOneSource.com. 
ing to adult education classes, effective April 8, 2003. For 


22-13-12. Approved driver-education courses. 


A... The state board [department] or its designated representative shall adopt and promul- 
gate minimum standards for approved driver-education and motorcycle driver-education courses 
taught in any school in the state, 

B. A driver-education or motorcycle driver-education course shall provide to students legally 
entitled to operate the type of motor vehicle involved, classroom instruction and behind-the-wheel 
or on-the-motorcycle training in the safe operation of the motor vehicle. 

C. An approved driver-education or motorcycle driver-education, course is, a course of instruc- 
tion certified by the state superintendent [secretary] as meeting the minimum standards for such a 
driver-education course adopted by the state board [department] or its designated representative. 


History: 1953 Comp., § 77-11-7, enacted by Laws department of education shall be deemed references to the 


1967, ch. 16, § 186; 1973, ch. 381, § 4. public education department. See 9-24-15 NMSA 1978. 
Bracketed material. — The bracketed material was | Cross references. — For designation of the public 

inserted by the compiler and is not part of the law, . education department as’ the sole educational agency of 
Laws 2004, ch. 25, § 27, provided that all references to state for administration or supervision of state plan es- 

the superintendent of public instruction shall be deemed tablished for funds received pursuant to federal statute 


references to the secretary of public education and all relating to school lunch programs, see 22-9-2 NMSA 1978. 
references to the former state board of education or state Nene To tr Oi 


22-13-13. School lunch program. 


A. The state board [department] shall prescribe seanidaeah and gut ttend for the establish- 
ment and operation of school lunch programs in the state. The department of education [public 
education department] shall provide technical advice and assistance to any school district i in con- 
nection with the establishment or operation of a school lunch program. 

B. A local school board may accept gifts or grants for use in connection with a school renee 
program in the school district. 

C. A "school lunch program" means ‘a program under which Wnithied! are served by a public 
ponwont in the state ona nonprofit basis to students attending the apes 


History: 1953 Comp., ; 77-11-8, enacted by Laws For designation of the public education department as 


1967, ch..16, § 187, the sole educational agency of state for administration or 
Bracketed material, — The bracketed material was ‘supervision of state plan established for funds received 
inserted by the compiler and is not part of the law. pursuant to federal statute relating to school lunch pro- 


grams, see 22-9-2 NMSA 1978. 
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Cross references. — For designation of the public edu- for funds received pursuant to federal statute relating to 
cation department as the sole educational agency of state school lunch programs, see 22-9-2 NMSA 1978. 
for administration or supervision of state plan established 


22-13-13.1. Temporary provision; food and beverages sold outside of. 
school meal programs. 


The public education department, in collaboration with the department of health and one repre- 
sentative each from the New Mexico action for healthy kids, parents, students, school food service 
directors, school boards, school administrators, agriculture, dairy producers and the food and bev- 
erage industry, shall adopt rules no later than December 31, 2005 governing foods and beverages — 
sold in all public schools to students outside of federal department of agriculture school meal pro- 
grams. The rules shall, at a minimum, address nutrition standards, portion sizes and times when 
students may access these items. Nothing in this section shall be construed to prohibit or limit 
the sale or distribution of any food or beverage item through fundraisers by students, teachers or 
groups when the items are intended for sale off the school campus. 


History: Laws 2005, ch. 115, § 1. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2008, ch, 115 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


22-13-13.2. Breakfast program required; waiver; distribution of funds. 


A. School districts and charter schools shall establish a "breakfast after the bell program" 
to provide free breakfast, after the instructional day has begun, to all students attending a pub- 
lic school in which eighty-five percent or more of the enrolled students were eligible for free or 
reduced-price lunch under the National School Lunch Act during the prior school year. 

B. Aschool district or charter school that includes a public'school in which fewer than eighty- 
five percent of the enrolled students were eligible for free or reduced-price lunch during the prior 
school year under the National School Lunch Act may establish a breakfast after the bell program 
to provide free breakfast, after the instructional day has begun, to all students attending that pub- 
lic school; provided that the program complies with all applicable department rules relating to the 
breakfast after the bell program authorized by this section. 

C.. Nothing in this section shall be interpreted to prohibit a school that establishes a breakfast 
after the bell program under. the provisions of Subsection A or B of this section from beginning 
breakfast service before the start of the instructional day; provided that the school also serves 
breakfast after the beginning of the instructional day in the location of its choice, including the 
cafeteria, classroom, on the bus, or by providing a hand-carried breakfast. 

D. The school district or charter school may apply to the department for a waiver of the break- 
fast after the bell program required under the provisions of Subsection A of this section if the 
school district or charter school can demonstrate that providing the program will result i in undue 
financial hardship for the school district or charter school. 

E.. The department shall.award funding to each school district or charter.school that estab- 
lishes a breakfast after the bell program under the provisions of this section for providing free 
breakfast to students on a per-meal basis at the federal maximum rate of reimbursement as set 
forth annually by the federal secretary of agriculture for educational grants awarded under the 
authority of the secretary. School districts and charter schools do not need to. demonstrate their 
expenses to receive funding pursuant to this section. 

F.. Disbursements for the breakfast after the bell program shall be paid in sequential order, 
until the state breakfast after the bell funds are exhausted. School districts and charter schools 
whose public schools have the highest percentage of enrolled students eligible for free or reduced- 
price lunch under the National School Lunch Act shall be paid first. School districts and charter 
schools whose public schools: have the lowest percentage of enrolled students eligible for free or 
reduced-price lunch under the National School Lunch Act shall be paid last. 
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G. By June 15 of each year, each school district and charter school seeking state breakfast after 
the bell funds shall submit to the department the following information: 

(1) the number of breakfasts served at no charge by each of its ssa: schools sii the 
previous school year; and 
(2) the federal reimbursement rate état each breakfast served. 

H. When calculating the amount of breakfast after the bell program funding thati is due a pub- 
lic school, the department shall assume that student participation will remain at the same level-as 
the previous year. If a school district or charter school has not previously received state breakfast 
after the bell funding, the department shall assume that ninety percent of the student population 
of an eligible public school will participate in the breakfast after the bell program and shall fund 


the public school's program accordingly. 


I. By August’1 of each year, the department shall inform eligible school districts and charter 
schools of the amount of breakfast after the bell funding they will receive during the upcoming 


school year. 


J. The department shall aerate rules necessary forimplementation of this section, including: 
(1) standards for breakfast after the bell programs that meet federal school breakfast pro- 


gram standards; 


(2) procedures for waiver requests and the award of waivers as provided for in Subsection 
D of this section, including what constitutes financial hardship; and 
(3) procedures for funding school districts and charter schools. 
K. The provisions of this section apply to the 2014-2015 and succeeding school years; each 
however, that the breakfast after the bell program for middle and high school students shall begin 
the first school year after the legislature PROVE funding for that portion of the program, 


History: Laws 2011, ch. 35, § 5; 2014, ch 16, § 1; 
2016, ch. 26, § 1. 

Cross references. — For the National School Lunch 
Act, see 42 U.S, Code §.1751. 


The 2016 amendment, effective May 18, 2016, clarified 


provisions of the "breakfast after the bell program": added 
new Subsection C and redesignated the succeeding subsec- 
tions accordingly; in Subsection J, in Paragraph (2), after 
"Subsection", deleted "C" and added "D"; and in Subsection 
K, after "breakfast after the bell", added "program". 

The 2014 amendment, effective May 21, 2014, pro- 
vided for breakfast after the bell programs for students 
in kindergarten through twelfth grade; in Subsection A, 
after "charter schools shall establish a", deleted "school", 
after “establish a ‘breakfast", added "after the bell", after 
“after the bell program", changed "providing" to "to pro- 
vide", after "all students attending", deleted "an elemen- 
tary" and added. "a public", after "a public school", deleted 
"in that school district", and after "more of the enrolled 


students", deleted "at the elementary school"; in Subsec- ~ 


tion B, after "charter school that includes", deleted "an 
elementary" and added. "a public", after "National School 
Lunch Act", deleted "of 1946", after "may establish a’, de- 
leted "school", after "May establish a breakfast", added 
"after the bell", after “after the bell program", deleted 
"providing" and added "to provide", after "students attend- 
ing that", deleted "elementary" and added "public", after 
"rules relating to the", deleted "school", and after "relating 
to the breakfast", added "after the bell’ in Subsection C, 
after "waiver of the", deleted "school", and after "waiver of 


the breakfast", added "after the bell"; in Subsection D, in 
the first sentence, after "The department shall", deleted 
"reimburse" and added "award funding to", after "charter 
school that establishes a"; deleted ,"school',after, "estab- 
lishes a breakfast", added "after the bell", after "provi- 
sions of this section for", deleted "costs associated with", 
at the end of the first sentence, deletes "Reimbursement", 
and added the second sentence; in Subsection E, in the 
first sentence, added the subsection letter and "Disburse- 
ments", after "Disbursements for the’, deleted :"school", 
after "Disbursements for the breakfast", added "after the 
bell", after "until the state", deleted "school", and after 
"until the state breakfast", added "after the bell", in the 
second sentence, after "School districts", deleted "or" and 
added "and", after "charter schools whose", deleted "ele- 
mentary" and added "public", and after "National School 
Lunch Act", deleted "of 1946", and in the third sentence, 
after "School districts", deleted "or" and added."and", after 
"charter schools. whose", deleted "elementary" and added 
"public", and after "National School Lunch Act", deleted 
"of 1946"; added Subsections F, G and H; in Subsection 
I, in Paragraph (1), after "standards for", deleted "school" 
and after "standards for breakfast", added "after the bell"; 
in Subsection I, in Paragraph (8), after "procedures for", 
deleted "reimbursement" and added the remainder of the 
sentence; and in Subsection J, after "this section", deleted 
"shall not", after "this section apply", deleted "until the 


2011- 2012" and added "to the 2014-2015 and succeeding", 


and after "school", deleted "year" and added the remain- 
der of the sentence. ; 


22-13-14. Emergency drills; requirement. 


A. An emergency drill shall be conducted in each public and private school of the state at 
least once each week during the first four weeks of the school year. During the first four weeks of 
the school year, each school shall conduct one shelter in place drill that includes preparation to 
respond to an active shooter, one evacuation drill and two fire drills. During the rest of the school 
year, each school shall conduct at least four more emergency drills, at least two of which shall be 
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fire drills. It shall be the Resp bateiaaliny of the person in charge of a school to carry out the provi- 
sions of this section. 

B. In locations where a fire department is maintaihedy a member of the fire department shall 
be requested to be in attendance during ne emergency drills for the purpose of giving instruction 
and constructive criticism. 

C.. The department shall determine natalie for any person failing to meet the provisions of 


this section. 


History: 1953 Comp., § 77-11-9, enacted by Laws the drills shall be fire drills." and added "During the first 
1967, ch. 16, § 188; 1979, ch. 81, § 1; 2005, ch. 27, § 1; four weeks of the school year, each school shall .conduct 
2019, ch. 158, § 1. one shelter in place drill that includes preparation to re- . 

Cross references, — For fire protection training pro- spond to an active shooter, one evacuation drill and two 
grams, see 59A-52-6 NMSA 1978. fire drills. During the rest of the school year, each school 

The 2019 amendment, effective June 14, 2019, estab- shall conduct at least four more emergency drills, at lest 
lished new requirements for school evacuation and active two of which shall be fire drills." 
shooter drills; in Subsection A, after "school year.", de- The 2005 amendment, effective July rh 2005, required 
leted "and at least once each month thereafter until the that two emergency drills during the year be shelter-in- 
end of the school year. Two drills during the year shall _._ place drill, one drill be an evacuation drill and the remain- 
be shelter-in-place drills and one shall be an evacuation der of the drills be fire drills. 


drill, as directed by the department. The remainder of 


22-13-15. Public school instruction; prohibition; penalty. 


A. No person shall teach sectarian doctrine in a public school. . 

B. Any person violating the provisions of this section by teaching sectarian doctrine in a public 
school shall be immediately discharged from further employment with a school district. The pro- 
visions of Sections 22-10-17 through 22-10-20 NMSA 1978 relating to the discharge of certified 
school personnel apply to this section. 


History: 1953 Comp., § 77-11-10, enacted by Laws recompiled former 22-10-18 NMSA 1978 as 22-10A-29 
1967, ch. 16, § 189. NMSA 1978, effective April 4, 2003. 

Compiler's notes. — Sections 22-10-19 and 22-10-20 Cross references, — For constitutional right to free- 
NMSA 1978, referred ‘to in the second sentence in Subsec- dom of religion, see N.M. Const., art. IT, § 11. 
tion B, were repealed in 1986. For prohibition against requiring religious tests and 

Laws 2003, ch. 158, § 72 recompiled former 22-10-17 requiring attendance at or participation in religious ser- 


NMSA 1978 as 22-10A-27 NMSA 1978, recompiled former vices by teachers or students, see N.M. Const., art. XII, § 9. 
22-10-17.1 NMSA 1978 as 22-10A-28 NMSA 1978 and 


22-13-16. Private school programs; solicitations; permit; penalty. 


A. It is unlawful for any private school, or its agent, to canvass a prospective student in New 
Mexico for the purpose of selling to the student a scholarship or collecting tuition from the student 
in advance of the date for registration for the school without first obtaining a permit from the state 
board [department]. This shall not. be construed to prevent canvassing by schools for prospective 
students where no scholarship is sold or where no fee for tuition is collected in advance of registra- 
tion. This shall also not be construed to prevent a school from advertising. 

B. To obtain a permit as required by this section, an application shall be filed with the state 
board [department], signed by an authorized representative of the school; accompanied by any 
reasonable fee required by the state board and containing the following: 

(1). the name and location of the school seeking the permit; 

(2) the number of instructors employed by the school; 

(3) the courses of instruction offered by the school; and 

(4) any additional information required by the state board [department]. 
C. The state board may revoke, at any time, any permit issued by it for satisfactory cause. 
D, Any person violating any provisions of this section is guilty of a petty misdemeanor. 


History: 1953 Comp., § 77-11-11, enacted by Laws Bracketed material. — The bracketed material was 
1967, ch. 16, § 190. inserted by the compiler and is not part of the law. 


1096 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


22-13-17 


For designation of the public education department as 
the sole educational agency of state for administration or 
supervision of state plan established for funds received 
pursuant to federal statute relating to school lunch pro- 
grams, see 22-9-2 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Liabil- 
ity of private school or educational institution for breach 


22-13-17. Repealed. 

Repeals. — Laws 1979, ch. 54, § 1, repealed 22-13-17 
NMSA 1978, enacted by Laws 1969, ch. 180, § 27, relating 
22-13-18. Repealed. 

Repeals. — Laws 1979, ch. 54, § 1, repealed 22-13-18 
NMSA 1978, enacted by Laws 1969, ch. 180, § 28, relating 


22-13-19. Repealed. 


Repeals. — Laws 1979, ch. 54, § 1, repealed 22-13-19 
NMSA 1978, enacted by Laws 1969, ch. 180, § 29, relating 


22-13-20. Repealed. 


Repeals. — Laws 1979, ch. 54, § 1, repealed 22-13-20 
NMSA 1978, enacted by Laws 1969, ch. 180, § 30, relating 


22-13-21. Repealed. 


Repeals. — Laws 1979, ch. 54, § 1, repealed 22-13-21 
NMSA 1978, enacted by Laws 1969, ch. 180, § 31, relating 


22-13-22. Repealed. 


Repeals. — Laws 1979, ch. 54, § 1, repealed 22-13-22 
NMSA 1978, enacted by Laws 1969, ch. 180, § 32, relating 


22-13-23. Repealed. 


Repeals. — Laws 1979, ch. 54, § 1, repealed 22-13-23 
NMSA 1978, enacted by Laws 1969, ch, 180, § 33, relating 


22-13-24. Repealed. 
Repeals, — Laws 1979, ch. 54, § 1, repealed 22-13-24 


NMSA 1978, enacted by Laws 1972, ch. 29, § 1, relating 


22-13-25. Academic competitions. 


COURSES OF INSTRUCTION AND SCHOOL PROGRAMS 


22-13-25 


of contract arising from provision of deficient educational 
instruction, 46 A.L.R.5th 581. 
Liability of private school or educational institution for 
breach of contract arising from expulsion or suspension of 
student, 47 A.L.R:5th 1. 
78 C.J.S. Schools and School Districts §§ 58, 811. 


to education 
program, 


to education 
program. 


to education 
program. 


to education 
program. 


to education 
program. 


to education 
program. 


to education 
program. 


to education 
program. 


enrichment program 


enrichment. program 


enrichment program 


enrichment program 


enrichment program 


enrichment program 


enrichment program 


enrichment program 


and diesel mechanics 


and diesel-mechanics 


and diesel mechanics 


and diesel mechanics 


and diesel mechanics 


and diesel. mechanics 


and diesel mechanics 


and diesel mechanics 


Each public school in each conference shall provide academic competitions similar to its athletic 
competitions. A student who participates in an academic competition shall qualify for an academic 
letter in the subject in which he competes; Academic competitions between schools shall be gov- 
erned by the New Mexico activities association. 


History: Laws 2001, ch. 70, § 1. 
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22-13-26. Youth programs established. 


The children, youth and families department, the state depart of piiblic education [public 
education department], the department of health, the human services department and the labor 
department shall each contract for programs, subject to appropriations provided for that pur- 
pose, funded through a public-private partnership, for community-based after-school and other 
prevention programs and services for youth. Each department shall ensure, prior to contracting 
for services, that private matching funding is available and committed for the purpose of the 
contract. 


History: Laws 2003, ch. 161, § 1. : references to the secretary of public education and all 


Bracketed material. — The bracketed material was references to the former state board of education or state 
inserted by the compiler and is not part of the law. department of education shall be deemed references to 

Laws 2004, ch. 25, § 27, provided that all references to the public education department. See 9-24-15 NMSA 
the superintendent of public instruction shall be deemed 1978. 


22-13-27. Recompiled. ° 


Recompilations, — Laws 2007, ch. 292, § 11 and Laws 
2007, ch. 293, § 11, recompiled former 22-13-27 NMSA 
1978 as 22-30-17 NMSA 1978, effective June 15, 2007, 


22-13-28. Repealed. 


Repeals. — Laws 2019, ch. 206, § 27 and Laws 2019, application, reporting and evaluation, effective June 14, 
ch. 207, § 27 repealed 22-13-28 NMSA 1978, as enacted 2019. For provisions of former section, see the 2018 NMSA 


by Laws 2007, ch. 12, § 1, relating to K-3 plus; eligibility, 1978 on NMOneSource.com. * 


22-13-28.1. Repealed. 


History: Laws 2012, ch. 21, § 2; repealed by Laws 2019, Laws 2012, ch, 21, § 2, relating to K-3 plus fund, creation, 
ch. 206, § 28 and Laws 2019, ch, 207, § 28. administration, appropriation, effective July 1, 2020. For 
Repeals. — Laws 2019,-ch. 206, § 28 and Laws 2019, ch, provisions of former ‘section, see the 2019 NMSA 1978 on 


207, § 28 repealed 22-13-28.1 NMSA 1978, as enacted by. NMOneSource.com. 


22-13-28.2. Repealed. 


Repeals. — Laws 2019, ch. 206, § 27 and Laws 2019, purpose, eligibility, application, reporting and evaluation, 
ch. 207, § 27 repealed 22-13-28.2 NMSA 1978, as enacted effective June 14, 2019. For provisions of former section, 
by Laws 2016, ch. 62, § 1, relating to K-5 plus pilot project, see the 2018 NMSA 1978 on NMOneSource.com. 


22-13-29. Middle and high school literacy initiative. 


A. School districts and charter schools may create comprehensive, cokaniabsa middle and high 
school literacy initiatives to provide scientifically based literacy programs to improve the pee 
and writing proficiency of students in grades six through twelve. 

B. The design of a middle and high school literacy initiative shall be based upon sdientifie re- 
search that shows that using the methods and materials proposed is effective in improving read- 
ing proficiency beyond the primary grades and shall include, at a minimum: 

(1) instruction in nonfiction writing; 

(2) ongoing teacher and school administrator professional development equal to that 
which was validated in the supporting research; 

(3) use of student assessment data to guide and individualize instruction; and 

(4) arigorous and thorough evaluation component.’ 

C. A middle and high school literacy initiative shall also incorporate some or all of the a 
ing elements: 

(1) direct, explicit comprehension instruction; 
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(2) teacher teams, including language arts and content area instructors who implement 
celeron reinforcing practices; 

(3) strategies to encourage motivation and self-directed learning; 

(4) text-based collaborative learning by groups of students; 

(6) strategic tutoring; 

(6) diverse texts; 

(7) atechnology component; and 

(8) extended time for literacy. 

D. School districts and charter’ schools: that meet sineetflasdcett eligibility domitienistits may 
apply to the department for awards from the public school reading proficiency fund for support 
for their middle and high school ee initiatives: Applications shall be in a form prescribed by 
the department. 


History: Laws 2007, ch. 307, § 10 and Laws 2007, ; Compiler's notes,,— Laws 2007, ch. 307, § 10 and 
ch, 808, § 10. 4 . Laws 2007, ch, 308, § 10 enacted identical sections, effec- 
tive duly yy hy 


22-13-30. Vision screening. 


A school nurse or the nurse's designee, a primary care health provider or a lay eye screener shall 
administer a vision screening test for students enrolled in the school in pre-kindergarten, kinder- 
garten, first grade and third: grade and for transfer and new students in those grades, unless a 
parent affirmatively prohibits the visual Nae 6 


History: Laws. 2007, ch. 353, § 2 and Laws 2007, ch, | Compiler' s notes. — Laws 2007, ch. 353, § 2 and Laws 
357, § 2. . 2007, ch. 357, § 2, enacted identical new BeCHlOns, effective 
deiner) 1, 2008. 


22-13-31. Brain injury;.protocols to be used by coaches for brain 
injuries received by students in school athletic activities; 
training of coaches and student athletes; information 
to be provided to coaches, student athletes and student 
athletes' parents or guardians; requiring acknowledgment 
of training and information; nonscholastic youth athletic 
activity on school district property; brain injury protocol 
compliance; certification... | ¢ | 


A. A coach shall not allow a student athlete to participate in a pel athletic activity on the 
same day that the student athlete: 

(1) exhibits signs, symptoms or behaviors consistent Sai a brain i injury after a coach, a 
school official or a student athlete reports, observes or suspects that a student athlete exhibiting 
these signs, symptoms or behaviors has sustained a brain injury; or . 

(2) has been diagnosed with a brain injury. . 

B. Acoach may allow a student athlete who has been prohibited from participating | in a school 
athletic activity pursuant to Subsection A of this section to participate in a school athletic activ- 
ity no sooner than two hundred forty hours from the hour in which the student athlete received a 
brain injury and only after the student athlete: 

(1) no longer exhibits any sign, symptom or behavior consistent with a brain injury; and 

(2) receives a written medical release from a licensed health care professional. 

C._ Each school district shall ensure that each coach participating in school athletic activities 
and each student athlete in the school district receives training provided pursuant to Paragraph 
(1) of Subsection D of this section. 

D. The New Mexico activities association shall consult with the brain injury PRIOR council 
and school districts to promulgate rules to establish: 
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(1) protocols and content consistent with current medical knowledge for training each 
coach participating in school athletic activities and each student athlete to: 

(a) understand the nature and risk of brain injury associated with athletic activity; 

(b) recognize signs, symptoms or behaviors consistent with a brain injury when a 
coach or student athlete suspects or observes that a student athlete has received a brain injury; 

(c) understand the need to alert appropriate medical professionals for urgent diagno- 
sis or treatment; and 

(d) understand the need to follow medical direction for proper medical protocols; and 

(2) the nature and content of brain injury training and information forms and educational 
materials for, and the means of providing these forms and materials to, coaches, student athletes 
and student athletes' parents or guardians regarding the nature and risk of brain injury resulting — 
from athletic activity, including the risk of continuing or returning to athletic activity after a brain 
injury. 

E. At the beginning of each academic year or the first participation in school athletic activities 
by a student athlete during an academic year, a school district shall provide a brain injury train- 
ing and information form created pursuant to Subsection D of this section to a student athlete and 
the student athlete's parent or guardian. The school district shall receive signatures on the brain 
injury training and information form from the student athlete and the student athlete's parent 
or guardian confirming that the student athlete has received the brain injury training required 
by this section and that the student athlete and parent or guardian understand the brain injury 
information before permitting the student athlete to begin or continue participating in school ath- 
letic activities for that academic year. The form required by this subsection may be contained on 
the student athlete sport physical form. 

F. As a condition of permitting nonscholastic youth athletic activity to take place on school 
district property, the superintendent of a school district shall require the person offering the non- 
scholastic youth athletic activity to sign a certification that the nonscholastic youth athletic activ- 
ity will follow the brain injury protocols established pursuant to Section 22-13-31.1 NMSA 1978. 

G. As used in this section: Re! 

(1) “academic year" means any consecutive period of two ss raat three quarters or 
other comparable units comfrisncing with the fall term each year; 

(2) “brain injury':means a body-altering physical trauma to the sree th skull or neck caused 
by, but not. limited to, blunt or penetrating force, concussion, diffuse axonal injury, hypoxia-anoxia 
or electrical charge; 

(3) "licensed health care professional” means: 

(a) a practicing physician or physician assistant licensed pursuant to the Medical 
Practice Act; 

(b) a practicing osteopathic physician licensed pursuant to the Medical Practice Act 
[Chapter 61, Article 6 NMSA 1978]; 

(c) a practicing certified nurse practitioner licensed pursuant to the Nursing Practice 
Act [Chapter 61, Article 3 NMSA 1978]; 

(d) a practicing osteopathic physician assistant licensed pursuant to the Medical 
Practice Act; 

(e) a practicing psychologist licensed pursuant to the provisions of the Professional 
Psychologist Act [Chapter 61, Article 9 NMSA 1978]; 

(f) a practicing athletic trainer licensed pursuant to the provisions of the Athletic 
Trainer Practice Act [Chapter 61, Article 14D NMSA 1978]; or 

(g) a practicing physical therapist licensed pursuant to the Physical Therapy Act [61- 
12D-1 to 61-12D-19 NMSA 1978]; 

(4) “nonscholastic youth athletic activity" means an organized athletic activity in which 
the participants, a majority of whom are under nineteen years of age, are engaged in an athletic 
game or competition against another team, club or entity, or in practice or preparation for an or- 
ganized athletic game or competition against another team, club or entity. "Nonscholastic youth 
athletic activity" does not include an elementary school, middle school, high school, college or uni- 
versity activity or an activity that is incidental to a nonathletic program, 
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~ (5) "school athletic activity" means a sanctioned middle school, junior high school or senior 
high school function that the New Mexico activities association regulates; and 
(6) "student athlete";means a middle school, junior high school or senior high school stu- 
dent who engages in, is eligible to engage in or seeks to engage in a school athletic activity. 


History: Laws 2010, ch. 96 § 1; 2016, ch. 58, § 1; the brain injury training required by this section and that 


2017, ch, 69, § 1;2021, ch. 54,86. .... the student athlete and parent or guardian understand 
The 2021 ‘amendment, effective June 18, 2021, re- the brain injury information", and added the last sen- 
moved osteopathic physicians and practicing osteopathic tence of the subsection; in Subsection F, changed "2 of this 
physician assistants licensed pursuant to the Osteopathic’ 2016 act" to "22-13-31.1 NMSA 1978"; and:in Subsection 
Medicine Act from the definition of "licensed health care .G, Subparagraph G(3)(b), after "licensed. -pursuant to", de- 
professional", and added osteopathic physicians and prac- leted "Chapter 61, Article 10 NMSA 1978" and added "the 
ticing osteopathic physician assistants licensed pursuant Osteopathic Medicine Act", and in Subparagraph G(3)(d), 
to the Medical Practice Act to the definition of "licensed | after "Osteopathic", deletéd "Physicians' Assistants" and 
health care professional"; and in Subsection G, changed _ added "Medicine". 
“Osteopathic Medicine" to "Medical Practice" throughout. The 2016 amendment, effective May 18, 20 16, ex- 
The 2017 amendment, effective July 1, 2017, required tended the time out of commission for student athletes who 
brain injury training for student athletes, and required ac- | have suffered:a possible: brain injury, and established a 
knowledgment of training and information by the student brain injury, protocol compliance certification for nonscho- 
athlete; in the catchline, added "and student athletes", lastic youth athletic activities taking place on school dis- 
and added "requiring acknowledgment of training and trict property; in the catchlirie, added "nonscholastic youth 
information"; in Subsection C, after "school athletic activi- athletic activity on school district ‘property; brain injury 
ties", added."and each student athlete"; in Subsection D, protocol compliance; certification"; in Subsection B, in the 
Paragraph, D(1), in the introductory clause, after "school introductory sentence, after ' ‘activity no sooner than", de- 
athletic activities, added "and each student athlete", in leted “one week after" and added’"two hundred forty hours 
Subparagraph D(1)(b), after "coach", added "or student from the hour in which", in Paragraph (2), after "receives 
athlete", in Paragraph D(2), after the first occurrence . a',-added "written"; added new Subsection F and redesig- 
of "brain injury", added "training and"; in Subsection E, nated former Subsection F as Subsection G; in Subsection 
after "academic year or", added "the first", after "school - G, added new Paragraphs (3) and (4) and redesignated for- 
athletic activities", added "by a student athlete during an mer Paragraphs (3) and (4) as Paragraphs (5) and (6), re- 
academic year", after the first occurrence of "brain injury',. _, spectively, deleted former Paragraph (5), and in Paragraph 
added "training and", after "athlete's parent or guardian", (6), after "school athletic activity", deleted "and". 


added "confirming that the student athlete has received 


22-13-31.1. Brain injury; protocols; ape of coarhess brain i injury 
| education. 


A. A senate shall not allow a youth athlete to participate in a youth athletic activity on, the same 
day that the,youth athlete: ., 

(1) exhibits signs, symptoms or behaviors consistent with a brain i injury after a coach, a 
league official or a youth athlete reports, observes or suspects that a youth athlete exhibiting these 
signs, symptoms or behaviors has sustained a brain injury; or 

(2) has been diagnosed with a brain injury. 

B.. A coach may allow a youth athlete who has been prohibited from participating in.a youth 
athletic activity pursuant to Subsection A of this section to participate in a youth athletic activity 
no sooner than two hundred forty hours from the hour in which the youth athlete received a brain 
injury and only after the youth athlete: 

(1) no longer exhibits any sign, symptom or behavior consistent with.a brain injury; and 

(2) receives a written medical release from a licensed health care professional. 

C.., Each youth athletic, league shall ensure that each coach participating in youth athletic ac- 
tivities and each youth athlete in the league receives training provided pursuant to Paragraph (1) 
of Subsection D of this section. 

D.. The department of health shall aha with the brain i injury advisory council to promulgate 
rules to establish: 

(1) protocols and content bash atatent bith current medical knowledge for training each 
coach participating in youth athletic activities and each youth athlete to: 

(a) understand the nature and risk of brain injury associated with youth athletic ac- 
tivity; 
-... (b) recognize signs, symptoms or behaviors consistent with a brain injury when a 
coach or youth athlete suspects or observes that a youth athlete has received a brain injury; 
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(c) understand the need to alert:appropriate medical professionals for urgent diagno- 
sis or treatment; and 
(d) .understand the need to follow nvidincd Mitention for proper medical protocols; and 
(2) the nature’and content of brain injury training and information forms and educational 
materials for, and the means of providing these forms and materials to, coaches, youth athletes 
and youth athletes' parents or guardians regarding the nature and risk of brain injury resulting 
from youth athletic activity, including the risk of continuing or returning to youth athletic activity 
after a brain injury. 

E. At the beginning of each youth athletic activity season or-the fiat participation in youth 
athletic activities by a youth athlete during a youth athletic activity season, a youth athletic 
league shall provide a brain injury training and information form created pursuant to Subsection — 
D of this section to a youth athlete and the youth athlete's parent or guardian. The youth athletic 
league shall receive signatures on the brain injury training and information form from the youth 
athlete and the youth athlete's parent or guardian confirming that the youth athlete has received 
the brain injury training required by this section and that the youth athlete and parent or guard- 
ian understand the brain injury information before permitting the youth athlete to begin or con- 
tinue participating in youth athletic activities for the athletic season or term of DAF SPAHOB: 

F.. As used in this section: 

(1) brain injury" means a body-altering physical trauma to the brain, skull or neck Baise 
by blunt or penetrating force, concussion, diffuse axonal injury, hypoxia-anoxia or electrical charge; 
(2) "licensed health care professional" means: 
(a) a practicing physician or physician assistant licensed pursuant to the Medical 
Practice Act [Chapter 61, Article 6 NMSA 1978]; 
(b) a practicing osteopathic physician licensed pursuant to the Medical Practice Act; 
(c) apracticing certified nurse yt Nabe: licensed pursuant to the Nursing Practice 
Act [Chapter 61, Article 3 NMSA 1978]; 
(d) a practicing osteopathic physician assistant licensed pursuant to the Medical 
Practice Act; 
(e) a practicing psychologist licensed pursuant to the ahasieti of the Professional 
Psychologist Act [Chapter 61, Article 9 NMSA 1978]; 
(f) a practicing athletic trainer licensed pursuant to the provisions of the Aualetic 
Trainer Practice Act [Chapter 61, Article 14D NMSA 1978]; or 
(g) a practicing physical therapist licensed pursuant to the provisions of the Physical 
Therapy Act [61-12D-1 to 61-12D-19 NMSA 1978]; ° 

~ (8) "youth athlete" means an individual under nineteen years of age who engages in, is 

eligible to engage in or seeks to engage in a youth athletic activity; and 

(4) "youth athletic activity" means an organized athletic activity in which the participants, 
a majority of whom are under nineteen years of age, are engaged in an athletic game or competi- 
tion against another team, club or entity, or in practice or preparation for an organized athletic 
game or competition against another team, club or entity. "Youth athletic activity" does not include 
an elementary school, middle school, high school, college or university activity. or an activity that 
is incidental to a nonathletic program. 


History: Laws 2016, ch. 53, § 2; 2017, ch. 69, § 2; The 2017 amendment, effective July 1, 2017, -re- 
2021, ch. 54, § 7. quired brain injury training for youth athletes participat- 

Compiler’s notes. — Laws 2016, ch. 53, § 2 was not en- ing in youth athletic activities, and required acknowledg- 
acted as part of the Public School Code, but was compiled ment of training and information by the youth athlete; 
there for the convenience of the user. in Subsection C, after "youth athletic activities", added 

The 2021 amendment, effective June 18, 2021, re- "and each youth athlete in the league"; in Subsection D, 
moved osteopathic physicians and practicing osteopathic Paragraph D(1), after."youth athletic activities", added 
physician assistants licensed pursuant to the Osteopathic "and each youth athlete", in Subparagraph D(1)(b), after 
Medicine Act from the definition of "licensed health care "coach", added "or youth athlete", in Paragraph D(2), af- 
professional", and added osteopathic physicians and prac- ter the first occurrence of "brain injury", added "training 
ticing osteopathic physician assistants licensed pursuant and"; in Subsection E, after "beginning of each", added 
to the Medical Practice Act to the definition of "licensed "youth", after the next occurrence of "athletic", added "ac- 
health care professional"; and in Subsection F, changed tivity", after "season or", added "the first", after "youth 
"Osteopathic Medicine" to "Medical Practice" throughout. athletic activities", added "by a youth athlete during a 
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youth athletic activity season", after the first occurrence information"; and in Subsection F, Subparagraph F(2) 
of "brain injury", added "training and", after the second (b), after "pursuant to", deleted "Chapter 61, Article 10 
occurrence of "brain injury", added "training and", and af- NMSA 1978" and added "the Osteopathic Medicine Act", 
ter "youth athlete's parent or guardian", added "confirm- in Subparagraph F(2)(d), after "Osteopathic", deleted 
ing that the youth athlete has received the brain injury "Physicians' Assistants" and added "Medicine", and in 
training required by this section and that the youth ath- Paragraph F(3), after "engage in a", deleted "community" 
lete and parent or guardian understand the brain injury and added "youth". 


22-13-32. Intervention for atnddiitis displaying characteristics of 
dyslexia. mn 


A. Within the course of the 2019- 2020 and 2020-2021 school years and in each subsequent 
school year, all first grade students shall be screened for dyslexia. 

B. Astudent whose dyslexia screening demonstrates characteristics of dyslexia and who is hay- 
ing difficulty learning to read, write, spell, understand spoken language or express thoughts clearly 
shall receive appropriate classroom interventions or be referred to a student assistance team. 

C. In accordance with department response to intervention procedures, guidelines and poli- 
cies, each school district or charter school shall provide timely, appropriate, systematic, scientific, 
_ evidence-based interventions prescribed by the student assistance team, with progress monitoring 
to determine the student's response or lack of response. 

D. A parent of a student referred to a student assistance team shall be informed of the parent's 
right to request an initial special education evaluation at any time during the school district's or 
charter school's implementation of the interventions prescribed by the student assistance team. If 
the school district or charter school agrees that the student may have a disability, the student assis- 
tance team shall refer the child for an evaluation. The student shall be evaluated within sixty days 
of receiving the parental consent for an initial evaluation. If the school district or charter school 
refuses the parent's request for an initial evaluation, the school district or charter school shall pro- 
vide written notice of the refusal to the parent, including notice of the parent's right to challenge 
the school district's or charter school's decision as provided in state and federal law and rules. 

K. Within the course of the 2019-2020 and 2020-2021 school years, every school district and 
charter school shall develop and implement a literacy professional development plan that includes 
a detailed framework for structured literacy training by a licensed and accredited or credentialed 
teacher preparation provider for all elementary school teachers and for training in evidence-based 
reading intervention for reading interventionists and special education teachers working with 
students demonstrating characteristics of dyslexia or diagnosed with dyslexia. The plan shall con- 
tinue to be implemented each school year and may be updated as necessary. The department shall 
provide lists of recommended teacher professional development materials and opportunities for 
teachers and school administrators regarding evidence-based reading instruction for students at 
risk for reading failure and displaying the characteristics of dyslexia. 

F. School districts and charter schools shall train school administrators and teachers who 
teach reading to implement appropriate evidence-based reading interventions. School districts 
and charter schools shall train special education teachers to provide structured literacy training 
for students who are identified with dyslexia as a specific learning disability and who are eligible 
for special education services. 

G. The department shall provide technical assistance for special education diagnosticians and 
other special education professionals regarding the formal special education evaluation of stu- 
dents suspected of having a specific learning disability, such as dyslexia. 

H. The department shall adopt rules, standards and guidelines necessary to implement this 
section, 


History: Laws 2010, ch. 59, § 2; 2019, ch. 256, § 2. characteristics of dyslexia or diagnosed with dyslexia; 
The 2019 amendment, effective June 14, 2019, re- added new Subsection A and redesignated former Subsec- 
quired early screening and intervention for students dis- tions A through G as Subsections B through H, respec- 
playing characteristics of dyslexia, and required school tively; in Subsection B, after "student,", deleted "who, 
districts to develop and implement a literacy professional despite effective classroom instruction in general educa- 
development plan to assist elementary school teach- | tion as provided by department standards" and added 
ers and teachers working with students demonstrating “whose dyslexia screening", and after "clearly shall", 
1103 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


22-13-33 PUBLIC SCHOOLS A 22-13-33 


added "receive appropriate classroom interventions or"; in and added "evidence-based"; and in Subsection F, after 
Subsection C, after "scientific,", deleted "research-based" "implement appropriate", deleted "research-based" and 
and added "evidence-based", and after "lack of response", added "evidence-based", after "reading interventions", de- 
deleted "for a student in the secondary tier of response leted "prior to referring the student for a special educa-~ 
to intervention who meets the criteria in Subsection A tion evaluation", and after "provide", deleted "appropriate 
of this section prior to referring the student for a special specialized reading instruction" and added etractrnas 
education evaluation."; in Subsection E, after the subsec- literacy training". 

tion designation, added Within the course of the 2019- Contingent effective dates. — Laws 2019, dy. 256, 

2020 and 2020-2021 school years, every school district § 3 provided that the provisions of Laws 2019, ch. 256 
and charter school shall develop and implement.a literacy sha]l become effective upon Senate Bill 536, House Bill 
professional development plan that includes a detailed 548 or similar legislation of the first session of the fifty- 
framework for structured literacy training by a licensed fourth legislature becoming law that contains an appro- 
and accredited or credentialed teacher preparation pro- priation for early screening and intervention for students 
vider for all elementary school teachers and for train- displaying characteristics of dyslexia, Laws 2019, ch. 278- 
ing in evidence-based reading intervention for reading (Senate Bill 536), effective June 14, 2019, was signed by 
interventionists and special education teachers working the governor. Laws 2019, ch. 278, § 26(A)(2) provided, "(2) 
with students demonstrating’ characteristics of dyslexia three hundred fifty-seven thousand dollars ($357,000) for 
or diagnosed with dyslexia. The plan shall continue to be a short dyslexia screening for first grade students and for: 
implemented each school year and may be updated.asnec-_._._ a dyslexia professional development plan that provides 
essary", and after "regarding", deleted "research-based" " dyslexia training for teachers". 


22-13-33. ‘Appointing a point of contact person for certain students. 


A, As used in this section: 

(1) ."foster care" means ean SEE aT substitute care for a student placed away from 
the student's parents or guardians and for whom the children, youth. and families department 
has placement and care responsibility, including placements in foster family homes, foster homes 
of relatives, group homes, emergency shelters, treatment foster homes, residential facilities, child 
care institutions and preadoptive homes. For the purposes of this section, a student is in foster 
care regardless of whether the foster care facility is licensed and payments are made by the state, 
tribal or local agency for the care of the student, whether adoption subsidy payments are being 
made prior to the finalization of an adoption or whether there is federal,matching of any payments 
that are made; and - 

(2) "involved in the juvenile justice system" means a student who has been referred to 
the children, youth and families department due to allegations that the student has committed 
a delinquent offense and voluntary.or involuntary conditions have been imposed on the student, 
including a student who is participating in a diversion program, is under a consent decree or time 
waiver, is currently supervised by the children, youth and families department, has recently en- 
tered or left a juvenile or criminal justice placement or is.on.supervised release or parole. 

B. Each school. district and charter school authorized by the department shall designate an 
individual to serve as a point of contact for students in foster care and students involved in the 
juvenile justice system. Charter schools authorized by school districts shall use the district's point 
of contact. Multiple school districts or charter schools authorized by the department may share a 
single designated point of contact with approval from the Senatomen! and from the children, youth 
and families department. 

C.._ For students transferring into the school district or charter school authorized by the Weeatra 
ment, the point of contact person shall be responsible for: 

(1). ensuring that a student is immediately enrolled regardless of whether the records nor- 
mally required for enrollment are produced by the last school the student attended or by the student; 

(2) ensuring that the enrolling school communicates with the last school attended by a 
transferring student to obtain relevant academic and other records within two business days of 
the student's enrollment; | 

(3) ensuring that the enrolling school performs a timely transfer of credits that the stu- 
dent earned in the last school attended; and 

(4) collaborating with the education program staff in a juvenile or criminal justice bei 
ment and the educational decision maker appointed by the children's court to creaté and imple-’ 
ment a plan for assisting the transition of a student to the school district or charter school autho- 
rized by the department to minimize disruption to the:student's education. © | ) ‘av 
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D. For students transferring out of the school district:or charter school authorized by the de- 
partment, the point of contact person shall be responsible for providing all records to the new 
school within two business days of receiving a request from the receiving school. 

E: For students in foster care; the point of contact person shall be responsible for: 

(1) complying with state policies and developing school district or charter school policies in 
collaboration with the children, youth and families department for: 

(a) best interest determinations about whether the student will remain in the school 
of origin; | j | | 
(b) transportation policies to ensure that students receive transportation to their 
school of origin if it is in their best interest to remain in the school of origin; and 

(c) dispute resolution; 

(2) convening or participating in best interest determination meetings in collaboration 
with the children, youth and:families department pursuant to state policies and the school dis- 
trict's or charter school authorized by the department's policies; and 

(3) ensuring that transportation occurs to the student's school-of origin pursuant to the 
school district's or charter school authorized by the department's policies and in:compliance with 
state policies. 

F. For students in foster care and students involved in the juvenile jilattick system, the point of 
contact person shall be responsible for: 

(1) ensuring that a student has equal opportunity to participate in sports and other ex- 
tracurricular activities, career and technical programs or other special programs for which the 
student qualifies; 

(2) ensuring that a student in high school receives timely and ongoing assistance and ad- 
vice from counselors to improve the student's college and career readiness; 

(3) ensuring that a student receives all special education services and accommodations to 
which the student is entitled under state and federal law; - 

(4) identifying school staff at each school site who can ensure that students are appropri- 
ately supported throughout their enrollment; 

(5) supporting communication among the school; the children, youth and families depart- 
ment; the student; the student's educational decision maker appointed by the children's court; 
caregivers; and other supportive individuals that the student identifies to ensure that the Rodpagpe 
sibilities listed in this subsection are implemented; and 

(6) ensuring that other school staff and teachers have access to training and resources 
about the educational challenges and needs of system-involved youth, including trauma-informed 
practices and the impact of trauma on learning. 

G. The children, youth and families department shall notify a school when a Sesbadens in the 
school enters foster care or a student in foster care enrolls in a school. ' 

H. The student or the student's educational decision maker may notify a school that the stu- 
dent is involved in the juvenile justice system to obtain support and services from the point of 
contact. 


History: Laws 2017, ch. 64, § 1. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 64 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


22-13-34. Purple star public schools program. 


«A. The department shall develop a “purple star public schools program" that provides a mecha- 
nism for public schools to ease the transition of students of military families into new schools 
by providing academic, social and emotional support to those students or, for public schools not 
located near a military installation, those schools that want to Tare and celebrate military 
service and the accomplishments of active military and veterans. 

B, A public school that has students from active-duty military families may iets to. the de- 
partment to be a purple star public school by: 
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(1) designating school staffas a = ye of contact for military-related students and their 
families and for the military; 

(2) providing professional dd clopehbent for point-of-contact staff; 

(3) including a page on its school website that features resources and information for mili- 
tary families; 

(4) describing the academic, social and emotional supports available to assist transition- 
ing military students; and 

(5) submitting a resolution to the local school board supporting military students and the 
public school's application to become a purple star public school. 

C. A public school that does not have students from active-duty ie lg families may apply to 

be a purple star public school by: 

(1) emphasizing the importance and honor of military service; 

(2) recognizing the service to the country.and accomplishments of veterans, active-duty 
and reserve military and the national guard in their communities; 

(3). sponsoring special events recognizing military service; 

(4) celebrating students who have committed to serving in the military; and 

(5) submitting a resolution to the local school board supporting students of military fami- 
lies and the public school's application to become a purple star public school. 


History: Laws 2021, ch. 75, § 1. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 75 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art, 


Incentives for School Improvement 


(Repealed by Laws 2003, ch. 153, § 73.) 


Compiler's notes. — Laws 2003, ch. 148, § 2, effective art. XII, § 6 was adopted at the special election held Sep- 


July 1,:2004, and contingent upon adoption of an amend- tember 23, 2003. Laws 2003, ch.'153, § 78, repealed Article 
ment to N.M. Const., art. XII, § 6, repealed Articles 1, 2, 13, 13A, effective April 4, 2003. 


13A and 15 of Chapter 22 NMSA 1978. The amendment to 


22-13A-1. Repealed. 


Repeals. — Laws 2003, ch. 153, § 73 repealed 22- provisions of ae section, see the 2002 NMSA 1978 on 
18A-1 NMSA 1978, as enacted by Laws 1989, ch. 137, NM OneSource. com. 
§ 1, relating to the short title, effective April 4, 2003. For 


22-13A-2. Repealed. 


Repeals. — Laws 2003, ch. 153, § 73 repealed 22- Improvement Act, effective April 4, 2003. For provisions 
13A-2 NMSA 1978, as enacted by Laws 1989, ch. 187, of former section, see the 2002 NMSA 1978 on NMOne- 
§ 2, relating to the purpose of the Incentives for School Source.com. 


22-13A-3. Repealed. 


Repeals. — Laws 2003, ch. 153,§ 73 repealed 22-13A-3 Improvement Act, effective April 4, 2003. For provisions 
NMSA 1978, as enacted by Laws 1989, ch. 137, § 3, relat- of former section, see the 2002 NMSA. 1978 on NMOne- 
ing to defining terms used in the Incentives for School Source.com. 


22-13A-4, Repealed. 


Repeals. — Laws 2003, ch. 153, § 73 repealed 22-13A-4 for school improvement program, effective April 4, 2003. 
NMSA 1978, as enacted by Laws 1989, ch. 137, § 4, relat- For provisions of former section, see the 2002 NMSA 1978 
ing to the creation and administration of the incentives on NMOneSource,com. 
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22-13A-5. Repealed. 


'Repeals. — Laws 2003, ch. 153, § 73 repealed 22-13A-5 
NMSA 1978, as enacted by Laws 1989, ch. 187; § 5, ré- 
lating to the measurement criteria for the incentives for 


22-13A-6. Repealed. 


Repeals. — Laws 20038, ch. 153, §:73 repealed) 22- 
13A-6 NMSA 1978, as enacted by Laws 1989, ch, 137, 
§ 6, relating to the creation of the incentives for school 


TWENTY-FIRST CENTURY EDUCATION 


22-13B-7 


school:improvement program, effective April 4, 2003. For 
provisions of former section, see the 2002 NMSA 1978: ‘on 
NMOneSource.com. 


‘ 


improvement fund, effective April 4, 2003. For provisions 
of former section, see the 2002 NMSA eta: on NMOne- 
Source.com. 


ARTICLE 13B. 
Twenty-First Century Education 


(Repealed by Laws 1993, ch. 286, § 1.) 


22-13B-1. Repealed. 


Repeals. — Laws 1990 (1st S.S.), ch. 9, § 18 repealed 
22-13B-1 NMSA 1978, as enacted by Laws 1990 (1st S.S.), 
ch. 9, § 1, relating to the short title of the Twenty-First 


22-13B-2. Repealed. 


Repeals. — Laws 1990 (1st S.S.), ch. 9, § 18 repealed 
22-13B-2 NMSA 1978, as enacted by Laws 1990 (1st S.S.), 
ch. 9, § 2, relating to the purpose of the act, effective 


22-13B-3. Repealed. 


Repeals. — Laws 1990 (1st S.S.), ch. 9, § 13 repealed 
22-13B-3 NMSA 1978, as enacted by Laws 1990 (1st S.S.), 
ch. 9, § 3, relating to definitions, effective July 1, 1998. For 


22-13B-4. Repealed. 


Repeals. — Laws 1990 (1st S:S.), ch..9; §.13 repealed 22- 
13B-4 NMSA 1978, as enacted by Laws 1990 (1st S.S.), ch. 
9, § 4, relating to creation and membership of commission, 


22-13B-5. Repealed. 


Repeals. — Laws 1990 (1st S.S.), ch. 9, § 13 repealed 
22-13B-5 NMSA 1978, as enacted by Laws 1990 (1st S.S.), 
ch. 9, § 5, relating to purpose and duty of commission, 


22-13B-6. Repealed. 


Repeals. — Laws 1990 (1st'S.S.), ch. 9, § 13 repealed 
22-13B-6 NMSA 1978, as enacted by Laws 1990 (1st S.S.), 
ch. 9, § 6, relating to administration, effective July 1, 1998. 


22-13B-7. Repealed. 


Repeals. — Laws 1990 (1st S.S.), ch. 9, § 13 repealed 
22-13B-7 NMSA 1978, as enacted by Laws 1990 (1st S.S.), 
ch. 9, § 7, relating to the twenty-first century education 


Century Education Act, effective, July 1, 1998. For pro- 
visions of former section, see the 1997,NMSA 1978 on 
NMOneSource.com. 


July 1, 1998. For provisions of former section, see the 1997 
NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 1997 NMSA 1978 on 
NMOneSource.com. 3 


effective July 1, 1998. For provisions of former section, see 
the 1997 NMSA 1978 on NMOneSource.com. 


effective July 1, 1998. For provisions of former section, see 
the 1997 NMSA 1978 on NMOneSource.com. 


- For provisions of former section, see the 1997 NMSA 1978 
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22-13B-8. Repealed. 
Repeals, — Laws 1990 (1st S.S.), ch. 9, § 13 repealed 1998. For provisions of former section, see the 1997 NMSA 


22-18B-8 NMSA 1978, as enacted by Laws 1990 (1st'S.S.), 1978 on NMOneSource.com, 
ch. 9, § 8, relating to board regulations, effective July 1, 


22-13B-9. Repealed. 


Repeals. — Laws 1990 (1st S.S.), ch. 9, § 13 re- evaluations and monitoring, effective July 1, 1998. For 
pealed 22-183B-9 NMSA 1978, as enacted by Laws 1990 provisions of former section, see the 1997 NMSA 1978 on 
(1st S.S.), ch. 9, § 9, relating to program applications, NMOneSource.com. 


ARTICLE 13C 
Hunger-Free Students’ Bill of Rights 


Sec. Sec. 

22-13C-1. Short title. 22-13C-6. Debt collection practices; uncollectable debt. 
22-13C-2. Definitions. 22-13C-7. Applicability. 

22-13C-3. Meal application availability and clarity. 22-13C-8. School meals; gee one -price popayments elimi- 
22-13C-4. Requirement to provide meals and ensure that nated. 


eligible students are enrolled. 
22-13C-5. Anti-stigmatization and antidiscrimination 
practices. 


22-13C-1. Short title. 


This act [22-13C-1 through 22-13C-7 NMSA 197 8] may be cited as the Ce ete Students’ 
Bill of Rights Act". 


History: Laws 2017, ch. 117, § 1. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 117 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M, Const., art. 


22-13C-2. Definitions. 


As used in the Hunger-Free Students' Bill of Rights Act: 

A. "meal application" means an application for free or reduced-fee meals pursuant to the 
national school lunch program and school breakfast program; and 

B. "school" means a public school district, a public school, a private school or a religious school. 


History: Laws 2017, ch. 117, § 2. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 117 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


22-13C-3. Meal application availability and clarity. 


A. Aschool shall provide: 

(1) a free, printed meal application in every school enrollment packet, or if the school 
chooses to use an electronic meal application, provide in school enrollment packets an explana- 
tion of the electronic meal application process and instructions for how parents or guardians may 
request a paper application at no cost; and 

(2) meal applications and instructions in a language that parents and ere under- 
stand. Ifa parent or guardian cannot read or understand a meal application, the school shall abe 
assistance in completing the application. 
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B. Ifaschool becomes aware that a student who has not submitted a meal application is eli- 
gible for free or reduced-fee meals, the school shall complete and file an application for the student 
under the authority granted by Title 7, Section 245.6(d) of the Code of Federal Regulations. 

C. Subsections A and B of this section do not apply to a school that provides free meals to all 
students in a year in which the school does not collect meal applications from students. 

D. The liaison required of a school pursuant to the federal McKinney-Vento Homeless Assis- 
tance Act shall coordinate with the nutrition department to make sure that a homeless student 
receives free school meals and shall be appropriately coded and entered in the student-teacher 
accountability reporting system. The requirements of this subsection do not apply to a private or 
religious school. 


History: Laws 2017, ch. 117, § 3. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 117 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


22-13C-4. Requirement to provide meals and ensure that eligible 
students are enrolled. 


A. Regardless of whether or not a student has money to pay for a meal or owes money for 
earlier meals, a school: 

(1) shall provide a United States department of agriculture reimbursable meal to a stu- 
dent who requests one, unless the student's parent or guardian has specifically provided written 
permission to the school to withhold a meal; and 

(2) shall not require that a student throw away a meal after it has been served because of 
the student's inability to pay for the meal or because money is owed for earlier meals. 

B. Ifastudent owes money for five or more meals, a school shall: 

(1) check the state list of students categorically eligible for free meals to determine if the 
student is categorically eligible; 

(2) make at least two attempts, not including the application or instructions included in a 
school enrollment packet, to reach the student's parent or guardian and have the parent or guard- 
ian fill out a meal application; and 

(3) . require a principal, assistant. principal or counselor to contact the parent or guardian 
to offer assistance with a meal application, determine if there are other issues within the house- 
hold that have caused the child to have insufficient funds to BE TEhaee a school meal and offer any 
other assistance that is appropriate. 


History: Laws 2017, ch. 117, § 4. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 117 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. ; 


22-138C-5. Anti-stigmatization and antidiscrimination practices. 


A. Aschool shall not: 
(1) publicly identify or stigmatize a student who cannot pay for a meal or who owes a meal 
debt by, for example, requiring that a student wear a wristband or hand stamp; or 
(2) require a student who cannot pay for a meal or who owes a meal debt to do chores or 
other work to pay for meals; provided that chores or work required of all students regardless of a 
meal debt is permitted. . . 
B. A school shall direct communications about a student's meal debt to a parent or guardian 
and not the student. Nothing in this subsection prohibits a school from sending a student home 
with a letter addressed to a parent or guardian. 
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History: Laws 2017, ch. 117, § 5. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 117 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const. art. 


22-13C-6. Debt collection vei uncollectable debt. 


A school shall not require a parent or guardian to pay fees or costs from collection agencies hie 
to collect a meal debt. | 


History: Laws 2017, ch. 117, § 6. IV, § 23, was effective June 16, 2017, 90 daya after the 
Effective dates. — Laws 2017, ch. 117 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


22-13C-7. Applicability. 


The Hunger-Free Students' Bill of Rights Act applies to a public school district, a public school, a 
private school or a religious school that participates in Oe national school lunch program or school 
breakfast program. 


History: Laws 2017, ch. 117, § 7. IV, § 23, was effective ee 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 117 contained no adjournment of the re ey 
effective date provision, but, pursuant to N.M. Const., art. 


22-13C-8. School meals; reduced-price copayments eliminated. 


A. As used in this section: 

(1) "reduced-price copayment" means the amount a reduced-price- eligible student would 
be charged for a reduced-price meal; and 

(2) "reduced-price-eligible student" means a student who meets the federal income eligi- 
bility guidelines for family-size income levels for meals at a reduced price pursuant to the national 
school lunch program and the federal school breakfast program. 

B, School districts and charter schools that administer a school breakfast or school lunch pro- 
gram shall not charge a reduced-price-eligible student a reduced-price copayment for meals. 

C. The department shall provide funding to each school district and charter school that admin- 
isters a school breakfast or school lunch program to cover the cost of eliminating reduced-price 
copayments. Funding shall be based on a per-meal basis at the difference between the federal 
free meal rate and the reduced-price copayment rate. When calculating the amount due a school 
district or charter school, the department shall assume that the number of reduced-price-eligible 
students will remain at the same level as the previous year. If a school district or charter school, 
has not previously had a school breakfast program or school lunch program in which meals were 
served to reduced-price- -eligible students, the department shall work with the school district or 
charter school to determine an accurate estimate of funding for the program. 

D. By August 1 of each year, the department shall inform school districts and charter heal 
of the amounts the school districts and charter schools will receive to offset the elimination of 
reduced-price copayments for the upcoming school year. School districts and charter schools are 
not required to demonstrate their expenses to receive funding pursuant to this section. 

E. The department shall promulgate rules necessary to implement the provisions of this sec- 
tion, including procedures for reimbursing school districts and charter schools, ; 


History: Laws 2020, ch, 12, §1. Applicability. — Laws 2020, ch. 12, § 2 provided that 
Effective dates, — Laws 2020, ch. 12 contained noef- ~ the provisions of Laws 2020, ch. 12, § 1 apply to the pe 
fective date provision, but, pursuant to N.M. Const., art. 2021 and subsequent school years.) 


IV, § 23, was effective May 20, 2020, 90 days after adjourn- 
ment of the legislature. 
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ARTICLE 13D 
K-5 Plus 
Sec. Sec. 
22-13D-1. Short title. 22-13D-3. K-5 plus; oversight; reporting. 
22-18D-2, K-5 plus; eligibility; requirements. 22-13D-4. K-5.plus; application. 


22. 13D-1. Short title. 


Sections 2 through 5 [22- 13D-1 through 22-13D-4 NMSA 1978] of this act may be cited as the 
"K-5 Plus Act". 


History: Laws 2019, ch. 206, § 2 and Laws 2019, ch. Applicability. — Laws 2019, ch. 206, § 29 provided 
207, § 2. that the provisions of Sections 2 through 19 of this act ap- 

Duplicate laws. — Laws 2019, ch. 206, § 2 and Laws ply to the program’cost calculation in fiscal year 2020 and 
2019, ch. 207, § 2, both effective June 14, 2019, enacted subsequent fiscal years. 


identical new sections, The section is set out as enacted by 
Laws 2019, ch. 207, § 2. See 12-1-8 NMSA 1978. 


22-13D-2. K-5 plus; eligibility; requirements. 


A. A school district or charter school may apply to participate in the K-5 plus program and 
is eligible to receive program units for students enrolled in elementary schools approved by the 
department to participate in the K-5 plus program. In approving schools for participation in K-5 
plus, the department shall prioritize elementary schools: 

(1). in which eighty percent or more of the elementary school's students are eligible for free 
or reduced-fee lunch; 

(2) that are low-performing elementary schools; and 

(3) that meet criteria established by department rule. 

B. Each K-5 plus school shall: 

(1) except as provided in Subsection C of this section, provide no fewer than two hundred 
five instructional days per school year or twenty-five additional instructional days per school year, 
whichever requires the addition of the fewest number of instructional days, to all elementary 
school students enrolled in the elementary school; 

(2) provide a good-faith attempt to keep students with the same teacher and cohort of stu- 
dents during K-5 plus and the regular school year and minimize mid-year transfers to only those 
transfers that are in the best interest of the student; 

(3) include additional professional development for teachers teaching at a K-5 plus school 
in how young children learn to read; and 

(4) be considered an extended school calendar for all students in each participating school. 

C. An elementary school operating a four-day school week shall provide no fewer than one 
hundred seventy-five instructional days per school year or twenty additional instructional days 
per school year, whichever requires the addition of the fewest number of instructional days to all 
elementary students enrolled in the elementary school. 

D.., A-school district or charter school that qualified for K-5 plus program units in the prior fis- 
cal year shall not be required to add more instructional days to the current school year to qualify 
for program units in the current school year. ifthe school district or charter school provides the 
same or more total instructional days and total instructional hours than it provided in the prior 
school year. . 

E. An elementary school is ipietble for K-6 plus puperarn units if it fails to meet the require- 
ments of this section. 


History: Laws 2019, ch, 206, § 3; 2019, ch. 207, § 3; The 2021 amendment, effective June 18, 2021, 
2021, ch. 134, § 3. ‘changed K-5 plus programs to K-5 plus schools, required 
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K-5 plus schools to add instructional days to the calendar, 
and provided an exception for certain school districts or 
charter schools that qualified for K-5 plus program units 
in the prior fiscal year; in Subsection A, deleted former 
Paragraph A(3) and redesignated former Paragraph A(4) 
as Paragraph A(3); in Subsection B, in the introductory 
clause, changed "program" to "school", in Paragraph B(1), 
added "except as provided in Subsection C of this section", 
after "no fewer than", added "two hundred five instruc- 
tional days per school year or", and after "twenty-five 
additional instructional days", deleted "prior to the start 
of the regular school year" and added "per school year, 
whichever requires the addition of the fewest number of 
instructional days, to all elementary school students en- 
rolled in the elementary school", in Paragraph B(2), added 
"provide a good-faith attempt to", after "keep students", 
deleted "that participate in the K-5 plus program", after 


PUBLIC SCHOOLS 


22-13D-4 


"during", added "K-5 plus and", and after "regular school 
year", added "and minimize mid-year transfers to only 
those transfers that are in the best interest of the stu- 


_ dent", in Paragraph B(3), after "development for", added 


"teachers teaching at a", and after "K-5 plus", changed 
"teachers" to "school", and in Paragraph B(4), after "be", 
deleted "implemented school-wide" and added "considered 
an extended school calendar for all students in each par- 
ticipating school"; added new Subsections C and D and 
redesignated former Subsection C as Subsection EH; and 
in Subsection E, after "requirements of", deleted "Subsec- 
tion B of", , 

Applicability. — Laws 2019, ch. 206, § 29 provided 
that the provisions of Sections 2 through 19 of this act ap- 
ply to the program cost calculation in fiscal year 2020 and 
subsequent fiscal years. 


22-13D-3. K-5 plus; oversight; reporting. 


The department shall: 


A. enforce the provisions of the K-5 Plus Act; 


B. issue rules for the development and implementation of K-5 plus schools; 
C. assist school districts and charter schools in developing and evaluating K-5 plus schools; 
D. develop and disseminate information on best practices in the area of academic success of 


early learners; 


EK. establish reporting and evaluation requirements, including student and program assess- 


ments, for K-5 plus schools; 


F. annually report to the legislature and the governor on the efficacy of K-5 plus schools; ai 

G. :. establish a K-5 plus advisory committee composed of representatives of school districts and 
charter schools that have K-5 plus schools, the legislative education study committee, the legisla- 
tive finance committee and other stakeholders. The advisory committee shall meet twice a year to 
advise the department on K-5 plus implementation. 


History: Laws 2019, ch. 206, § 4; 2019, ch. 207, § 4; 
2021, ch. 134, § 4. 

The 2021 amendment, effective June. 18, 2021, 
changed K-5 plus programs to K-5 plus schools, and re- 
moved a provision related to the evaluation of K-5 plus 
students participating in K-5 plus; changed "programs" 
to "schools" throughout; deleted former subsection des- 
ignation "A" and redesignated former Paragraphs A(1) 


Subsection EH, added "K-5 plus" preceding "schools" and af- 
ter "schools", deleted "participating in the program"; and 
deleted former Subsection B, which related to the evalua- 
tion of certain students participating in K-5 plus. 

Applicability. — Laws 2019, ch. 206, § 29 provided 
that the provisions of Sections 2 through 19 of this act ap- 
ply to the program cost calculation in fiscal year 2020 and 
subsequent fiscal years. 


through A(7) as Subsections A through G, respectively; in 


22-13D-4. K-5 plus; application. 


A. School districts and charter schools that wish to establish a new K-5 plus school shall ap- 
ply through their annual educational plans submitted to the department pursuant to the Public 
School Finance Act [Chapter 22, Article 8 NMSA 1978]. 

B. For public schools that previously offered a K-5 plus program, each school district and char- 
ter school, in lieu of submitting an application in its annual educational plan, shall notify the de- 
partment of its intent to provide the K-5 plus program and no formal application shall be required. 

C. For planning purposes, no later than October 15 of each year, a school district or charter 
school that wishes to apply for a new K-5 plus school for the next fiscal year shall submit to the 
department the actual number of students participating in its approved K-5 plus schools in the 
current year and an estimate of the number of students the school district or charter school ex- 
pects will participate in each K-5 plus school in the next year. Nothing in this subsection shall be 
construed to prohibit the department from approving a new K-5 plus school in a school district or 
charter school that did not submit the information required by this subsection to the department 
if sufficient funding is available to fund the school. 
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22-14-1. 


VOCATIONAL EDUCATION OR REHABILITATION 


22-14-1 


D.. No later than November 15 of each: year, the department shall notify the legislature of the 
number of students participating in K-5 plus schools in the current'school year and of the number 
of sino a projected to oases in K-5:plus schools in the next school year. 


History: Seats 2019, ch. 206, § 5; 2019, ch. 207, § 5; 
2021, ch. 134, § 5. 

The 2021 amendment, effective June 18, 2021, 
changed K-5 plus programs to K-5 plus schools, dispensed 
with the formal application process for school districts 
and charter schools that previously offered a K-5 plus pro- 
gram and plan to continue participating in the program, 
and authorized the public education department to ap- 
prove a new K-5 plus school in a school district or char- 
ter school that did not submit the required information if 
sufficient funding is available to fund the school; changed 
"programs" to "schools" throughout; in Subsection A, after 
"wish to", deleted "participate in the" and added "estab- 
lish a new"; added a new Subsection B and redesignated 
former Subsections B and C as Subsections C and D, 


respectively; and in Subsection C, deleted ."Thedepart- 
ment shall not approve a new K-5 plus program unless 
the school district or charter school notifies the depart- 
ment of its intent to start a new program as required by 
this section" and added “Nothing in this subsection shall 
be construed to prohibit the department from approving a 
new K-5 plus school in a school district or charter school 
that did not submit the information required by this sub- 
section to the department if sufficient funding is available 
to fund the school.", 

Applicability. — Laws 2019, ch. 206, § 29 provided 
that the provisions of Sections 2 through 19 of this act ap- 
ply to the program cost calculation in fiscal year 2020 and 
subsequent fiscal years. 


ARTICLE 14 


Vocational Raducation or Rehabilitation 


Sec. 

22-14-1. Definitions. 

22-14-2, Vocational education; state governing authority. 

22-14-2.1. Vocational rehabilitation; state governing au- 
thority. 

22-14-3. State agency for vocational education; authority. 

22-14-3.1. State agency for vocational rehabilitation; au- 
thority. 

22-14-4. Repealed. 

22-14-5, Instructional support and vocational education 
division; powers; duties. 

22-14-6. Repealed. 

22-14-7. Vocational rehabilitation. division; director. 

22-14-8. Vocational rehabilitation division; powers; duties. 

22-14-9, Custody of funds; budgets; disbursements, 

22-14-10, Recompiled. 

22-14-11. Vocational rehabilitation; eligibility. 

22-14-11.1. Third party liability. 

22-14-12. Hearings. 

22-14-18. Nontransferable or nonassignable rights. 

22-14-14, Limitations on political activities. 

22-14-15. Repealed. ». 

22-14-16, Admission to vrata educational Sastitatibhs: ex- 
emption from certain fees. 


22-14-1. Definitions. 


Sec, 

22-14-17, Repealed. 

22-14-18, Repealed. 

22-14-19. Repealed. 

22-14-20. New Mexico school for the visually handi- 
capped; certain functions transferred. 

22-14-21. Products of clients of the commission for the 
blind; purchasing agent to determine 
value. 

22-14-22, Purchases by state agencies and subdivisions. 

22-14-23. Application of funds. 

22-14-24, Purpose. 

22-14-25, Definitions. Fi 

22-14-26. Repealed. 

22-14-27, Assuring preferences to blind persons. 

22-14-28. Powers and duties.of the commission relating 
to the vending stand program. 

22-14-29, Hearings. 

22-14-30, Vocational rehabilitation division; designated 
agency for federal funds. 

22-14-31. Pre-apprenticeship programs. 

22-14-32. Licensure not required; background checks; 
school-sponsored activity and volunteers. 


‘As used in Sections 22-14-2 through 22-14-16 NMSA 1978: 
A. "vocational education" means vocational or technical training or retraining conducted, 


as part of a program designed to enable an individual to engage in a remunerative occupation. 
Vocational education may provide but is not limited to guidance and counseling, vocational in- 
struction, training for vocational education instructors, transportation and training material and 
equi praenits 

B. "person with a disability" means a person with a physical or mental disability that 
constitutes a substantial handicap to employment but that is of such a‘nature that vocational 
rehabilitation may | be reasonably expected to enable the person to engage in a Temunerative 
occupation; 

C. "vocational rehabilitation" means services or training necessary to enable a person with a 
disability to engage in a remunerative occupation. Vocational rehabilitation may provide but is 
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22-14-2 


PUBLIC SCHOOLS 


22-14-3 


not limited to medical or vocational. diagnosis, vocational guidance, counseling and‘ placement, 
rehabilitation training, physical restoration, transportation, occupational licenses, customary oc- 
cupational tools or equipment, maintenance and training material and equipment; and 

D. "federal aid funds" means funds, gifts or grants received by the state under any federal aid 
for vocational education or vocational rehabilitation. 


History: 1953 Comp., § 77-12-1, enacted by Laws 
1967, ch. 16, § 191; 2007, ch. 46, § 11. 

Cross references. — For technical and vocational in- 
stitute districts, see 21-16-1 NMSA 1978 et seq. 

For development training, see 21-19-7 NMSA 1978 et seq, 

The 2007 amendment, effective June 15, 2007, 
amended the section to change a 1953 compilation refer. 
ence and to make other non-substantive language changes. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Physi- 
cal or mental illness as basis of dismissal of student from 
school, college, or university, 17 A.L.R.4th 519, 


When does change in "educational placement" occur for 
purposes of § 615(b)(1)(C) of the Education for All Handi- 
capped Children Act of 1975 (20 USCS § 1415(b)(1)(C)), 
requiring notice to parents prior to such change, 54 A.L.R. 
Fed, 570, 

What constitutes services that must be provided. by - 
federally assisted schools under the Individuals with Dis- 
abilities Education Act (IDEA) (20 U.S.C.A. § 1400 et seq.), 
161 A.L.R. Fed. 1 


22-14-2. Vocational education; state governing authority. 


A. The commission is the governing authority and shall establish policies for the conduct of all 
programs of the state and state plans established relating to vocational education unless other- 


wise provided by law. 


B. The commission is the sole agency of the state for the administration or for the supervi- 
sion of the administration of any state plan relating to vocational education or for any federal aid 


funds, except as may otherwise be provided by law. 


C. The commission may delegate to the department its administrative eins relating to 


vocational education. 


History: 1953 Comp., § 77-12-2, enacted by Laws 
1967, ch. 16, § 192; 2005, ch. 328, § 1. 

Cross references. — For designation of public educa- 
tion department as the sole educational agency for state 
for administration or supervision of administration of 
state plan established for funds received pursuant to fed- 
eral statutes generally, see 22-9-2 NMSA 1978. 

For the powers and duties of the public education com- 
mission and the public education department, see N.M. 
Const., art. XII, § 6, 9-24-4 and 9-24-9 NMSA 1978, 


The 2005 amendment, effective June 17, 2005, 
changed "state board" to "commission" and deleted "voca- 
tional rehabilitation" in Subsections A and B; and added 
Subsection C to provide that the commission may del- 
egate to administrative functions relating to vocational 
education to the department. 


22-14-2.1. Vocational rehabilitation; state governing authority. 


A. The department is the governing authority and shall establish policies for the conduct of 
all programs of the state and state plans established relating to vocational rehabilitation, ps 


otherwise provided by law. 


B. The department is the sole agency of the state for the administration or for the supervision 
of the administration of any state plan relating to vocational rehabilitation, or for any federal aid 


funds, except as may otherwise be provided by law. 


History: Laws 2005, ch. 328, § 2. 
Effective dates. — Laws 2005, ch. 328 contained no 
effective date provision, but, pursuant to N.M. Const., 


art. IV, § 23, was effective June 17, 2005, 90 aa after 
adjournment of the legislature. . 


22-14-3. State agency for vocational education; authority. 


The commission is the sole agency of the State for the supervision of the administration of fed- 
eral aid funds relating to vocational education. The commission may: 
A. enter into an agreement with the appropriate federal agency to procure for the state the 


benefits of the federal statute; 
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22-14-3.1 


VOCATIONAL EDUCATION OR REHABILITATION 


22-14-5 


B. establish a state plan, if required by the federal statute, that meets the requirements of the 
federal statute to qualify the state for the benefits of the federal statute; 

C. provide for reports to be made to the federal agency as may be required; 

D. provide for reports to be made to the commission or the department from agencies receiving 


federal aid funds; 


E. make surveys and studies in cooperation with other agencies to determine the needs of the 
state in the areas where the federal aid funds are to be applied; 

F. establish standards to which agencies must conform in receiving federal aid funds; 

G. give technical advice and assistance to any agency in connection with that agency obtaining 


federal aid funds; 


H: coordinate as required by the federal agency with the state workforce development board; and 
I. as required by the federal agency, make available a list of all school dropout, post-secondary 
and adult programs assisted pursuant to the state plan. 


History: 1953 Comp., § 77-12-3, enacted by Laws 
1967, ch. 16, § 193; 2005, ch. 328, § 3. 

Cross references. — For designation of public educa- 
tion department as the sole educational agency for state 
for administration or supervision of administration of 
state plan established for funds received pursuant to fed- 
eral statutes generally, see 22-9-2 NMSA 1978. 

For the powers and duties of the public education com- 
mission and the public education department, see N.M. 
Const., art. XII, § 6, 9-24-4 and 9-24-9 NMSA 1978. 

The 2005 amendment, effective June 17, 2005, deleted 
the former provision that the state board was the sole 


agency for the administration of federal funds and pro- 
vided that the commission is the sole agency for the ad- 
ministration of federal funds relating to vocational educa- 
tion; added Subsection H to provide that the commission 
may coordinate as required by the federal agency with the 
state workforce development board; and added Subsec- 
tion I to provide that the commission may as required by 
the federal agency make available a list of school dropout, 
post-secondary and adult programs assisted pursuant to 
the state plan. 


22-14-3.1. State agency for vocational rehabilitation; authority. 


The department is the sole agency of the state for the administration or the supervision of the ad- 
ministration of any federal aid funds pertaining to vocational rehabilitation. The department may: 
A. enter into an agreement with the appropriate federal agency to procure for the state the 


benefits of the federal statute; 


B. establish a state plan, if required by the federal statute, that meets the requirements of the 
federal statute to qualify the state for the benefits of the federal statute; 

C. provide for reports to be made to the federal agency as may be required; 

D. provide for reports to be made to the department from agencies receiving federal aid funds; 

E. make surveys and studies in cooperation with other agencies to determine the needs of the 
state in the areas where the federal aid funds are to be applied; 

F. establish standards to which agencies must conform in receiving federal aid funds; and 

G. give technical advice and assistance to any agency in connection with that agency obtaining 


federal aid funds. 


History: Laws 2005, ch. 328, § 4. 
Effective dates. — Laws 2005, ch. 328 contained no 
effective date provision, but, pursuant to N.M. Const., 


22-14-4. Repealed. 


Repeals. — Laws 2005, ch. 328, § 9 repealed 22-14-4 
NMSA 1978, as enacted by Laws 1967, ch. 16, § 194, relat- 
ing to the vocational education division, effective June 17, 


art. IV, § 28, was effective June 17, 2005, 90 days after 
adjournment of the legislature. 


2005. For provisions of former section, see the 2002 NMSA 
1978 on NMOneSource.com. 


22-14-5. Instructional support and vocational education division; 


powers; duties. 


Subject to the policies of the commission, the instructional support and vocational education 


division of the department shall: 
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A. provide vocational education to qualified persons; 

B. act as the representative of the commission in n administering any state plan or pein aid 
funds relating to vocational education; 

C. -cooperate and make agreements with sais or private dvoriciah bt establish or to beth t4ltin 
a vocational education program; ) 

D. enterinto reciprocal agreements with other states to provide vocational education; 

E. accept gifts or grants to be used for vocational education; ; 

F. enforce rules for the administration of laws relating to vocational edtication: and 
- G. conduct research and compile statistics relating to vocational education. 


History: 1953 Comp., § 77-12-5, enacted by Laws The 1998 amendment, effective July 1, 1993, inserted © 


1967, ch. 16, § 195; 1993, ch. 226, § 30; 2005, ch, 328, § 5. “of the department of education" in the introductory para- 
~The 2005 amendment, effective June 17, 2005, graph and substituted ' 'enforce" for "adopt" at the begin- 
changed "state board" to "commission" and the "vocational ning of Subsection F. aa ' 


education division" to the "instructional support and voca- 
tional education division", 


22-14-6. Repealed. 


Repeals. — Laws 1993, ch. 226, § 54 repealed 22-14-6 rehabilitation division of the department of education, ef- 
NMSA 1978, as enacted by Laws 1971, ch, 324, § 1, trans- fective July 1, 1993. For provisions of former section, see 
ferring the division of the services for the blind of the the 1992 NMSA 1978 on NMOneSource.com. 
health and social services department to the’ vocational Lint 


22-14-7. Vocational rehabilitation division; director. 


A. The "vocational rehabilitation division" is created within the department, 
B. The secretary shall appoint a director of the vocational rehabilitation division to be apie 
as.the "director of vocational rehabilitation". ; 


History: 1953 Comp.,.§ 77-12-6, enacted by Laws appoint a director; provided in Subsection B that the sec- 


1967, ch. 16, § 196; 2005, ch. 328, § 6. retary shall appoint a director; and deleted former Subsec- 

The 2005 amendment, effective June 17, 2005, de- tion C, which provided that the state board may delegate 
leted the former provision in Subsection B that with the to the vocational rehabilitation division its administrative 
approval of the state board, the state superintendent shall functions relating to vocational rehabilitation. 


22-14-8. Vocational rehabilitation division; powers; duties. 


The vocational rehabilitation division of the public education department BBall 
4 provide vocational rehabilitation to qualified individuals; 
‘administer any state plan or federal aid funds relating to vocational rehabilitation: 

* cooperate and make agreements with public or private agencies to establish or to maintain 
a vocational rehabilitation program; 

D. enter into reciprocal-agreements with other states to provide vocational rehabilitation; 

K. accept gifts or grants to be used for vocational rehabilitation; . 

F. enforce regulations for the administration of laws relating to vocational rehabilitation; 

G. conduct research and compile statistics relating to vocational rehabilitation; and 

H. ensure that behavioral health services, including mental health and substance abuse ser- 
vices, provided, contracted for or approved are in compliance with the requirements of Section 9- 
7-6.4 NMSA 1978. 


History: 1953 Comp., § 77-12-7, enacted by Laws transition of persons with disabilities from secondary and 


1967, ch. 16, § 197; 1989, ch. 88, § 1; 1998, ch. 226, § 31; post-secondary education programs to employment or vo- 
1993, ch, 229; §:2; 2004, ch. 46, $11 cational placement" and made grammatical changes. 

The 2004 amendment, effective May 19, 2004, rorided The 1989 amendment, effective June 16, 1989, added 
Subsection H and made other minor amendments. Subsection H. 


The 1993 amendment, deleted former Subsection 
H, which read “coordinate programming related to the 
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22-14-9 VOCATIONAL EDUCATION OR REHABILITATION 22-14-12 


22-14-9. Custody of funds; budgets; disbursements. 


A. The state treasurer shall be the custodian of all federal aid funds. The state treasurer shall 
hold these funds in separate accounts according to the purposes.of the funds. 

B. All state funds, federal aid funds or grants to the state relating to vocational education shall 
be budgeted and accounted for as provided by law and by the rules of the department of finance 
and administration. These funds or grants shall be disbursed by warrants of the department of 
finance and administration on vouchers issued by the director of the instructional support and 
vocational education division or the director's authorized representative. 

C. All state funds, federal aid funds or grants to the state relating to vocational rehabilitation 
shall be budgeted and accounted for as provided by law and by the rules of the department of 
finance and administration. These funds or grants shall be disbursed by warrants of the depart- 
ment of finance and administration on vouchers issued by the director of the vocational rehabilita- 
tion division or the director's authorized representative. 

D. All federal aid funds received by the state to be used for vocational education or vocational 
rehabilitation programs may be expended in any succeeding year from the year received. 


History: 1953 Comp., § 77-12-8, enacted by Laws — 


1967, ch. 16, § 198; 2005, ch. 328, § 7. 

Cross references. — For provisions relating to cus- 
tody, budgeting and disbursement of federal aid funds 
generally, see 22-9-5 NMSA 1978, 


support and vocational education division"; provided that 


warrants may be issued by the director's authorized rep- 
resentative in Subsection B and provided in Subsection C 
that warrants may be issued by the vocational rehabilita- 
tion division or the director's authorized representative. 


The 2005 amendment, effective June 17, 2005, 
bead "yocational education" to "the instructional 


22. 14. 10. Recompiled. 


Recompilations, — Laws 1993, ch. 226, § 538B recom- 
piled former 22-14-10 NMSA 1978 as 22-14-80 NMSA 
1978, effective July 1, 1993. 


22-14-11. Vocational rehabilitation; eligibility. 


Vocational rehabilitation shall be provided to any person who: 
A. isa resident of the state at the time of filing an application for Pooational rehabilitation; and 
~B. qualifies for eligibility under a vocational rehabilitation program established by the state; or 
C. qualifies for eligibility under the terms of an agreement that the state has with the federal 
government or with another state. 
The 2005 amendment, effective June 17, 2005, de- 
leted "vocational education". 


History: 1953 Comp., § 77-12-9, enacted by Laws 
1967, ch. 16, § 199; 2005, ch. 328, § 8. 


22-14-11.1. Third party liability. 


A. The vocational rehabilitation division shall make reasonable efforts to ascertain any legal 
liability of third parties who are or may be liable to pay all or part of the cost of rehabilitation ser- 
vices of an applicant or client of vocational rehabilitation. 

B... When the division provides vocational rehabilitation services to qualified individuals, the 
division is subrogated to any right of the individual cena a third party for recovery of costs 
incurred. 


History: Laws 1983, ch. 60, § 1. 


22-14-12. Hearings. 


A. A fair hearing shall be provided for any individual applying for or receiving vocational re- 
habilitation aggrieved by any action or inaction of the vocational rehabilitation division or of the 
director of vocational rehabilitation. 
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B. The state board [department] shall adopt regulations for the conduct of hearings pursuant 
to this section. 


History: 1953 Comp., § 77-12-10, enacted by Laws For designation of the public education department as 
1967, ch. 16, § 200; 1988, ch. 60, § 2. the sole educational agency of state for administration or 
Bracketed material. — The bracketed material) was supervision of state plan established for funds received 


inserted by the compiler and is not part of the law. pursuant to federal statute relating to school lunch pro- 
grams, see 22-9-2 NMSA 1978. 


22-14-13. Nontransferable or nonassignable rights. 


The rights of any individual under the provisions of any state law relating to vocational rehabili- 
tation are not transferable or assignable in law or in equity. 


History: 1953 Comp., § 77-12-11, enacted by Laws 
1967, ch. 16, § 201. 


22-14-14. Limitations on political activities. 


No person engaged in administering any vocational education or vocational rehabilitation pro- 
gram pursuant to Sections 22-14-1 through 22-14-16 NMSA 1978 shall use his official authority 
or influence to permit the use of the vocational education or vocational rehabilitation program to 
interfere with any public election or partisan political campaign. Nor shall such person take any ac- 
tive part in the management of a political campaign, or participate in any political activity beyond 
the person's constitutional rights of voting and of free speech. Nor shall he be required to contribute 
or render service, assistance, subscription, assessment or contribution for any political purpose. 
Any person violating the provisions of this section shall be subject to discharge or suspension. ~ 


History: 1953 Comp., § 77-12-12, enacted by Laws 
1967, ch. 16, § 202. 


22-14-15. Repealed. 


Repeals. — Laws 1983, ch. 60, § 4, repealed 22-14- relating to the cooperation of health officials in the exami- 
15 NMSA 1978, as enacted by Laws 1967, ch. 16, § 203, nation of applicants for vocational rehabilitation. 


22-14-16. Admission to state educational institutions; exemption from 
certain fees. 


Upon written request of the department, all state educational institutions shall accept for ad- 
mission, without any charge for any fees except tuition charges, a person with a disability meeting 
the standards of the institution. 


History: 1953 Comp., § 77-12-14, enacted by Laws ANNOTATIONS 


1967, ch. 16, § 204; 2007, ch. 46, § 12. fis . F 
Cross, referencess;.For the eo of powers and Am. Jur. 2d, A.L.R. and C.J.S, references. — Physi- 

duties of the former state board, see 9-24-1 NMSA 1978. ‘cal or mental illness as basis of dismissal of student from 
The 2007 amendment, effective June 15; 2007, ‘school, college, or university, 17 A.L.R.4th 519. 

amended the section to make non-substantive language 

changes. 


22-14-17. Repealed. 


Repeals. — Laws 1983, ch. 156, § 3, repealed 22-14-17 relating to the northern New Mexico rehabilitation center, 
NMSA 1978, as.enacted by Laws 1976 (S.S.), ch. 30, § 1, effective July 1, 1983. 
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22-14-18 


22-14-18. Repealed. 


Repeals. — Laws 1983, ch. 156, § 3, repealed 22-14-18 
NMSA 1978, as enacted by Laws 1976 (S.S.), ch. 30, § 2, 


22-14-19. Repealed. 


Repeals. — Laws 1983, ch. 156, § 3, repealed 22-14-19 
NMSA 1978, as enacted by Laws 1976 (S.S.), ch. 30, § 3, 


VOCATIONAL EDUCATION OR REHABILITATION 


22-14-22 


relating to the northern New Mexico rehabilitation center, 
effective July 1, 1983. 


relating to the northern New Mexico rehabilitation center, 
effective me 1, 1983. 


22-14-20. New Mexico school for the visually RANECARD EG, certain 


functions transferred. 


There is transferred to the services for the blind administrative unit of the vocational reha- 
bilitation division of the department of education [public education department} those powers, fis- 
cal responsibilities, duties, records, equipment, lands; buildings and personnel of the New Mexico 
school for the visually handicapped pertaining to the training, rehabilitating and employing of 
blind persons over ths age of Ao ie years in ee with any other federal or state agency. 


History: 1953 Comp., § 73-23-1.2, enacted by Laws 
1971, ch. 324, § 5; 1973, ch. 209, § 2; 1978 Comp., 
§ 21- 5-8, recompiled as § 22-14- 20 by Laws 1983, ch. 
60, § 3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 


references to the secretary of public education and.all ref- 
erences to the former state board of education or state de- 
partment of.education shall be deemed references to the 
public education department. See 9-24-15 NMSA 1978. 

Cross references. — For divisions of the department, 
see 9-24-14 NMSA 1978. 


22-14-21. Products of clients of the commission for the blind; 
purchasing agent to determine value. 


It is the duty of the state purchasing agent to determine the fair market value of all products 
manufactured by clients of the commission for the blind and offered for sale to the state, or any 
other governmental agency or political subdivision thereof having its own purchasing agency, by 
the commission for the blind and approved for that use by the state purchasing agent, to revise the 
prices from time to time in accordance with changing market conditions and to make such rules 
and regulations regarding specifications, time of delivery and other relevant matters as are neces- 


sary to carry out the purpose of Sections 22-14-21 through 22-14-23 NMSA 1978. 


History: 1941 Comp., § 6-410, enacted by Laws 


1953, ch. 168, § 1; 1953 Comp., § 73-23-7; Laws 1977, 
ch. 159, § 1; 1978 Comp., § 21-5-9, recompiled as § 22- 
14-21 by Laws 1983, ch. 60, § 3; 19938, ch. 226, § 32. 

Cross references. — For the state purchasing agent, 
see 13-1-95 NMSA 1978. 

For the commission for the blind, see 28-7-16 NMSA 1978. 

The 1993 amendment, effective July 1, 1993, rewrote 
the catchline, which formerly read "Products of clients of 
services for the blind; division of vocational rehabilita- 


"the commission for the blind" for "services for the blind" 
in two places; substituted "22+14-21 through 22-14-23 
NMSA 1978" for "73-23-7 through 73-23-9 NMSA 1953" at 
the end of the section; and made minor stylistic changes 
throughout the section. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am, 
Jur. 2d Public Works and Contracts § 10. 


72.C.J.S. Supp. Public Contracts § 4. 
tion; purchasing agent to determine value"; substituted He $ 


22-14-22. Purchases by state agencies and subdivisions. 


Except as hereinafter provided, all products thereafter procured by or for the state, or any 
governmental agency or political subdivision thereof having its own purchasing agency, shall 
be procured in accordance with applicable specifications of the state purchasing agent from the 
commission for the blind or duly established agencies or branches thereof whenever the products 
are available at the price determined, as provided in Section 22- 14-21 NMSA 1978, to be a fair 
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22-14-23 


PUBLIC SCHOOLS 


22-14-25 


market price for the product so manufactured, and no advertisement or notice for bids from other 


suppliers shall be necessary. 


History: 1941 Comp., § 6-411, enacted by Laws 
1953, ch. 168, § 2; 1953 Comp., § 73-23-8; 1977, ch. 159, 
§ 2; 1978 Comp., § 21-5-10, recompiled as § 22-14-22 
by Laws 1983, ch. 60, § 3; 1993, ch. 226, § 33. 

The 1993 amendment, effective July 1, 1993, substi- 
tuted "the commission for the blind" for "services for the 


blind"; substituted "22-14-21 NMSA’ 1978" for "73-23-7 


NMSA 1953"; and made minor stylistic changes. 


22-14-23. Application of funds. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Works and Contracts § 10. 
72 C.J.S. Supp. Public Contracts § 4. 


All money received by the commission for the blind or any. duly established agency or branch 
thereof from the sale of products manufactured by clients of the commission for the blind. to the 
state, any subdivision thereof or any other purchaser shall be,placed in a special fund, which shall 
be used only for ordinary and necessary business expenses and to purchase raw materials, sup- 
plies and capital improvements for the manufacturing of products and to.pay such compensation 


to the clients manufacturing the products as may be determined to be reasonable by the commis- 


sion for the blind. 


History: 1941 Comp., § 6-412, enacted by Laws 
1953, ch. 168, § 3; 1953 Comp., § 73-23-9; Laws 1977, 
ch. 159, § 3; 1981, ch. 71, § 1; 1978 Comp., § 21-5-11, 
recompiled as § 22-14-23 by Laws 1983, ch. 60, § 3; 
1998, ch. 226, § 34. 

The 1993 amendment, effective July 1, 1993, substi- 
tuted "the commission for the blind" for "services for the 


the commission for the blind"; and made minor stylistic 
changes. 


ANNOTATIONS 


Am, Jur. 2d Public Funds § 5; 68 Am. Jur. 2d Schools § 53 
et seq. 


blind" in two places; inserted "manufactured by clients of 


22-14-24, Purpose. 


The purpose of Sections 22-14-24 through 22-14-29 NMSA 1978 is to provide blind persons with 
remunerative employment, to enlarge the economic opportunities for the blind and to stimulate 
them to greater efforts in striving to make themselves self-supporting, by authorizing blind per- 
sons licensed in accordance with the provisions of those sections to operate vending stands on any 
state property where vending stands may be properly and satisfactorily operated by blind persons, 
by granting blind persons,.a preference in the operation of vending stands on state property, by 
authorizing cooperation with the United States government in the administration of the vending 
stand program for the blind on federal property and by authorizing the commission to establish, 
maintain and operate'a vending stand program for the blind, 


History: 1953 Comp., § 59-12-1, enacted by Laws 
1957, ch. 180, § 1; 1971, ch. 324, § 2; 1978 Comp., § 28- 
9-1, recompiled as § 22-14-24 by Laws 1983, ch. 60, 
§ 3; 1986, ch. 108, § 10. 


Cross references, — For employment of the disabled, 
see 28-10-1 NMSA 1978 et seq. 


22-14-25. Definitions. 


For the purposes of Sections 22-14-24 through 22-14-29 NMSA 1978: 

A. “blind person" means'a person having not: more’than ten percent visual acuity in the better 
eye with correction. This means a person who has: | 

(1) not more than 20/200 central visual acuity in the better eye after correction; or 
. (2) an equally disabling loss of the visual field, i.e., a limitation in the fields of vision such 

that the widest diameter of the visual field subtends an angle no greater than twenty degrees. 
Such blindness shall be certified by a duly Arsnped ophthalmologist, Subject to approval of the 
New Mexico board of medical examiners; 
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B. "commission" means the commission for the blind; 

C. "license" means a written instrument issued by the commission to a blind person pursu- 
ant to Sections 22-14-24 through 22-14-29 NMSA 1978, authorizing the blind person to operate a 
vending stand on state, federal or other property; 

D. "state property" means any building or land owned, leased or occupied by any department 
or agency of the state or any instrumentality wholly owned by the state or by any county or mu- 
nicipality or by any other local governmental entity; and 

E.. "vending stand" means: 

(1) such shelters, counters, shelving, display and wall cases, refrigerating apparatus and 
other appropriate auxiliary equipment as are necessary for the vending of such articles as may be 
approved by the commission, agency or person having control of the property on which the stand 
is to be located; and 

(2) manual or coin-operated vending machines or similar devices for vending the articles 
mentioned in Paragraph (1) of this subsection. 


Cross references. — For the commission on the blind, 
see 28-7-16 NMSA 1978. 


History: 1953 Comp., § 59-12-2, enacted by Laws 
1957, ch. 180, § 2; 1978 Comp., § 28-9-2, recompiled as 
§ 22-14-25 by Laws 1983, ch. 60, § 3; 1986, ch. 108, § 11. 


22-14-26. Repealed. 


Repeals. — Laws 1986, ch. 108, § 16 repealed former 
22-14-26 NMSA 1978, as enacted by Laws 1971, ch. 324, 


§ 3 and recompiled by Laws 1983, ch. 60, § 3, defining 
"division," effective July 1, 1986. 


22-14-27. Assuring preferences to blind persons. 


The head or governing body of each department or agency and of each county or municipality or 
other local governmental entity having control of state property shall: _ 

A. adopt policies and take action as may be necessary to assure that blind persons licensed by 
the commission will be given a preference in the establishment and operation of vending stands 
on property under its control, when vending stands may be properly and satisfactorily operated by 
blind persons; 

B. cooperate with the commission in surveys of property under its control to find suitable 
locations for the operation of vending stands by blind persons and, after it has been determined 
that there is need for a vending stand and after the commission has determined that the stand 
may be properly and satisfactorily operated by a blind person, issue to the commission a permit 
for the operation of a vending stand by a licensed blind person and cooperate with the commis- 
sion in the installation of the vending stand; and 

C. provide appropriate vending space and utility services for the operation of vending stands 
at no cost to the commission or to the blind licensee. 


History: 1953 Comp., § 59-12-3, enacted by Laws 
1957, ch. 180, § 3; 1978 Comp., § 28-9-4, recompiled as, 
§ 22-14-27 by Laws 1983, ch. 60, § 3; 1985, ch, 233, § 1; 
1986, ch. 108, § 12. 


ANNOTATIONS 


‘Determinations where cooperative effort. — 
While under this section there was to be a cooperative 


effort between the division (now the commission) and the 
agency, it was the division that made the determination 
as to the need for a vending stand and the further deter- 
mination that such stand might be properly and satis- 
factorily operated by a blind person. 1964 Op. Att'y Gen. 
No, 64-77. 


22-14-28. Powers and duties of the commission relating to the vending 


stand program. | 


In carrying out the provisions of Sections 22-14-24 through 22-14-29 NMSA 1978, the commission: 


A. shall prescribe regulations governing: 
(1) personnel standards; 
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(2) the protection of records and confidential information; 

(3) eligibility for licensing of blind persons as vending stand operators; 

(4) termination of licenses; 

(5) the title to vending stand equipment and the arveuaste in sings of merchandise; 

(6) procedures for fair hearings; and 

(7) «such other regulations as may be necessary to cg init the eee of Sictions 22-14- 
24 through 22-14-29 NMSA 1978; 

B. shall appoint such personnel as wey be fee ick for the achmniniattatint of the: vende 
stand program; ©) 

C... shall make surveys to find feet chose where eth stands may be peoperly and satisfacto- 
rily operated by blind persons and shall establish vending stands as it'deems appropriate;>\ 

D. shall furnish each vending stand established with adequate suitable equipment, shall be 
responsible for the maintenance and repair of the selmi and shall furnish each:vending stand 
with an adequate initial stock of merchandise; 

E. shall provide such management and supervisory services as are deemed necessary ae the 
commission to assure that each vending stand will be operated in the most effective and produc- 
tive manner possible; . 

F._ shall cooperate with the United States department of education in the administration of the 
vending stand program on federal property and adopt such methods of operation and take such 
action as may be required to secure the full benefits of that program; 

G._ shall prepare and submit to the governor annual reports of activities and Serer ined and, 
prior to each regular session of the legislature, estimates of sums required for carrying out the 
purpose of Sections 22-14-24 through 22-14-29 NMSA 1978 and estimates of the amounts to be 
made available for this purpose from all sources; 

H. shall take such other action as may be necessary or ya patel h ee to carry out the purposes of 
Sections 22-14-24 through 22-14-29 NMSA 1978; | 

I. may enter into agreements with private nonprofit organizations for furnishing services to 
the vending stand program; provided that all such services and activities of the nonprofit orga- 
nizations relating to the vending stand program shall be subject to the commission's supervision 
and control; 

J. may, in its discretion, set aside funds from the operation of vending stands for such pur- 
poses as maintenance and replacement of equipment, the purchase of new equipment, the provi- 
sion of management services, guaranteeing a fair minimum return to all vending stand operators 
and such other purposes as it may determine appropriate and which are not inconsistent with 
federal laws and regulations relating to the "setting aside of funds"; ; provided that in no case shall 
the amount set aside from any vending stand exceed a reasonable sum in relation to the net profit 
to the operator of the stand in the opinion of the executive officer of the agency;and. 

K, may, accept gifts and donations made unconditionally, or subject to such conditions as it 
may determine appropriate, for the purposes of carrying out the provisions of Sections 22-14-24 
through 22-14-29 NMSA 1978 and may use, hold, invest or reinvest such gifts for those purposes. 


History: 1953 Comp., § 59-12-4, enacted by Laws . ANNOTATIONS 
1957, ch, 180, § 4; 1978 Comp., § 28-9-5, recompiled as 
§ 22-14-28 by Laws 1983, ch. 60, §.3; 1986, ch. 108, § 13. Broad powers granted. - — In order that the division 


(now the commission) be able to achieve the statutory 
ends, the legislature granted it broad powers. 1964 Op. 
Att'y Gen. No. 64-77, 


22-14-29. Hearings. 


The commission shall provide an opportunity for a fair hearing to any licensed vending stand 
operator dissatisfied with any action arising from the operation or administration of the vending 


stand program. 
ii 


History: 1953 Comp., § 59-12-5, enacted by Laws 
1957, ch. 180, § 5; 1978 Comp., § 28-9-6, recompiled as 
§ 22-14-29 by Laws 1983, ch. 60, § 3; 1986, ch. 108, § 14. 
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22-14-30. Vocational rehabilitation division; designated: agency fOr 
federal funds. 


The vocational rehabilitation division of the department of education [public education depart- 
ment] is designated the sole state agency to spite and receive any federal:funds relating :to 
vocational rehabilitation of the blind. 


History: 1953 Comp., § 77-12-8.1, enacted by Laws deemed references to the secretary of public education 


1971, ch. 324, § 4; 1978 Comp., § 22-14-10, recompiled and all references to the former state board of education 
as § 22-14-30 ‘by Laws 1993, ch. 226, § 53. or state department of education shall be deemed refer- 

Bracketed material. — The bracketed material was ences to the SAS education veuer mer See 9-24-15 
inserted by the compiler and is not part of the law. NMSA 1978, 


Laws 2004, ch. 25, § 27, provided that all references 
to the superintendent of public instruction shall be 


22-14-31. Pre-apprenticeship programs. 


A. As used.in this section: | 
_ (1). “apprenticeable trade" means a skilled trade that possesses the following characteristics: 

(a) itis customarily learned in a practical way through a APT RES: systematic pro- 
gram of on-the-job supervised training; 

(b). it is clearly identified and commonly recognized throughout an industry; 

..fe) it involves manual, mechanical or technical skills and knowledge that require a 
minimum of two thousand hours of on-the-job work experience; and 

(d) it requires related instruction to supplement on-the-job training; 

(2) "apprenticeship" means a formal educational method for training a person ina skilled 
trade that combines supervised.employment with classroom study; 

(3) "course of instruction" means an organized and systematic program of study designed 
- to provide the pre-apprentice with knowledge of the theoretical subjects related to one or more 
specific apprenticeable trades and that meets apprenticeship-related instruction requirements; 
provided that "course of instruction" may include hands-on training but does not include on-the- 
job. training; 

(4) "industry instructor" means a person who is: 

(a) working or has worked in an apprenticeable trade for the number of years required 
by. established industry practices of the particular trade to. be an industry-recognized expert.in the 
trade; or 

(b) acareer-technical faculty member at a public post-secondary educational institution: 

(5) ‘local school board" includes the governing body of a charter school; 

. (6) ,"pre- pppnratice: means.a ey EAS school student who is enrolled in a pre-apprenticeship 

program; 

(7) "pre- Sea eentteathip program" ‘means a local school board-approved course of instruc- 
tion offered through a provider that results, upon satisfactory completion of the program, in a 
certificate of completion that is acceptable to an apprenticeship training proeren registered with 
the apprenticeship council; and 

(8) "provider" means a registered apprenticeship program, an employer of an apprentice- 
able trade, a union, a trade association, a post-secondary educational institution or other person 
approved by the local school board to provide a pre-apprenticeship program. 

B, Any school district or charter school may allow pre-apprenticeship programs to be.offered to 
qualified eleventh and twelfth grade students. ‘The local school board shall only approve providers 
and pre-apprenticeship programs, including courses of instruction and industry instructors, that 
meet apprenticeship requirements of the apprenticeship council or the apprenticeship require- 
ments of an appropriate nationally recognized trade organization. Pre-apprenticeship, programs 
shall meet department content and performance standards and. shall be provided at no cost to 
students. 

C, A person may apply to the local shoal Saud to become a provider by submitting an avai! 
tion in the form prescribed by the local school:board. The application shall include: 
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(1); the pre-apprenticeship program to be offered by the provider, including the course of 
instruction and the provision of tools, supplies and textbooks that will be provided by the pre- 
apprenticeship program; 

‘s9(2) adescription of the way in which a pre-apprentice's coursework and program partici- 
pation will be evaluated and reported as grades to the high school; 

(3) adescription of the qualifications for pre-apprentices, the way in which students will be 
recruited and accepted into the pre-apprenticeship program and the circumstances under which a 
pre-apprentice may be dismissed from the pre-apprenticeship program; 

(4) the names and qualifications of the pre-apprenticeship program's industry ifarkite. 
tors; 

(5) a description of the location where the pre-apprenticeship program will*be conducted; ~ 
and 

(6) any other information the local school board deems necessary to determine the fitness 
of the applicant to deliver a pre-apprenticeship program a the UAL of the program 
in achieving school district or charter school goals. . 

D. In approving an application, the local school board shall fachtiie its approvals of the pro- 
vider, the pre- -apprenticeship program and the industry instructors. If a single applicant proposes 
to offer more than one pre-apprenticeship program, each progranl and its industry instructors 
shall be approved by the local school board. 

E. Pre-apprenticeship programs shall be designed so that pre-apprentices may earn elective 
credits toward high school graduation and meet requirements for apprenticeship-related supple- 
mental instruction or post-secondary education course credits. Pre-apprenticeship programs shall 
be offered during the school day whenever possible. Programs may be conducted at industry lo- 
cations, including union halls or other industry training facilities; at existing school facilities, if 
available; or at any other location approved by the local school board. 

F. To qualify for a pre-apprenticeship program, a student must: 

(1) be at least sixteen years of age; 

(2) bein the eleventh or twelfth grade; 

(3) have at least the number of electives required for the pre-apprenticeship program ap- 
plied for and commit those electives to the program; and 

(4) meet other requirements of the pre- -apprenticeship program approved by the local 
school board, 

G. Once a provider and pre-apprenticeship program have been approved, the provider shall 
recruit students and accept and retain or dismiss them as provided in the provider's BPPLOvERt pt 
plication. 

H. Once accepted into a pre-apprenticeship program, a student may maLndray ‘only with the 
approval of the high school principal. 

I. Ifa provider wishes to cease its pre-apprenticeship program, it shall notify the local school 
board, the superintendent and the principals of the pre-apprentices' high schools. The notification 
shall include a plan for the continuation of the pre- SDUPEDGICSSEED program of the pre- pprnenhicgs 
currently enrolled in the provider’ 8 ie eat 


History: Laws 2009, ch. 256, § 2. IV, § 23, was effective June 19, 2009, 90 esd after the 
Effective dates. — Laws 2009, ch.:256 contained no. 1 Pe of the legislature. 
effective date provision, but, pursuant. to N.M. Const., art, . re 


22-14-32. Licensure not required; mbes Hann checks; school-sponsored 
7 activity and volunteers. 


A. The provisions of the School Personnel Act [Chapter 22, Article 10A NMSA 1978], including 
licensuré requirements, shall not apply to industry instructors, except that they shall be required 
to undergo a background check as provided for licensed school employees in Section 22-10A-5 
NMSA 1978. The school district or charter school may act on the information received from the 
background check and refuse to approve a person as‘an industry instructor. An industry instructor 
shall provide for the safety of students under the industry instructor's care in the same manner 
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INSTRUCTIONAL MATERIAL 


22-15-1 


as required of licensed school employees and shall not allow persons who have not been vetted 
through the background check process to haye unsupervised contact with students. 

B.\ For purposes of the public school insurance authority, each pre-apprenticeship program 
shall be considered a school-sponsored activity and each industry instructor shall be considered a 


school volunteer. 


History: Laws 2009, ch. 256, § 3. 


IV, § 23, was effective June 19, 2009, 90 days after the 


Effective dates. — ‘Linn 2009, ch. 256 lastained no adjournment of the legislature. 
effective date provision, but, pursuant to NM. Const., art. 
ARTICLE 15 
Instructional Material 

Sec. Sec. 
22-15-1. Short title. 22-15-15. Short title. 
22-15-2. Definitions. 22-15-16. Purpose. 
22-15-3. Bureau; chief. 22-15-17. Funding. 
22-15-4, Bureau; duties. 22-15-18. Posting of copy. 
22-15-5. Instructional material fund. 22-15-19. Other funds prohibited. 
22-15-6. Disbursements from the instructional material 22-15-20. Definition. 

fund. 22-15-21. Repealed. 
22-15-7. Students eligible; distribution. . 22-15-22. Repealed. 
22-15-8. Multiple list; selection; review process. 22-15-23. Repealed. 
22-15-8.1. Instructional material adoption fund. 22-15-24. Repealed. 
22-15-8.2. Reading materials fund; created; purpose; 22-15-25. Repealed. 

applications. 22-15-26. Short title. 

22-15-9, Distribution of funds for instructional material. 22-15-27. Purposes. 
22-15-10. Sale or loss or return of instructional material. 22-15-28. Definitions. , 
22-15-11. Record of instructional material. 22-15-29. Instructional materials. 
22-15-12. Repealed. 22-15-30. Guidelines. 
22-15-13. Contracts with publishers. 22-15-31. :Private right of action. 
22-15-14. Reports; budgets. 


22-15-1. Short title. 


Sections 22-15-1 pean’ 22-15-14 NMSA 1978 may it cited as the “Instructional aesthnriae Law". 


History: 1953 Chany: . § 77-13-1, Eracted by Laws 
1967, ch. 16, § 205; 1975, ch. 270, $1; 2005, ch. 80, § 1. 

Cross references. — For courses of instruction gener- 
ally, see 22-13-1 NMSA 1978 et seq. 

The 2005 amendment, effective April 4, 2005, made 
no changes to this section. 


ANNOTATIONS 


Constitutionality of textbook loan program. — 
The Instructional Material Law (IML), §§ 22-15-1 to -14 
NMSA 1978, in which the New Mexico public education 
department purchases textbooks that are loaned free of 
charge to public and private school students enrolled in 
first through twelfth grade and in early childhood educa- 
tion programs, does not violate Article IV, Section 31, Ar- 
ticle IX, Section 14, or Article XII, Section 3 of the New 
Mexico constitution. The textbook loan program, which 
provides a generally available public benefit to students, 
does not result in the use of public funds in support of 
private schools as prohibited by Article XII, Section 3, and 
is consistent with Article IV, Section 31, which addresses 
appropriations for educational purposes, and Article IX, 
Section 14, which limits any donation to or in aid of any 
person, association or public or private corporation. Moses 
v. Ruszkowski, 2019-NMSC-003. 

Constitutionality. — N.M. Const., Art. XII, §3 expressly 
prohibits the appropriation of public funds to sectar- 
ian, denominational or private schools. The Instructional 
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Material Law, §§ 22-15-1 through 22-15-14 NMSA 1978, 
in which the New Mexico publie education department 
purchases and distributes instructional material to school 
districts, state institutions, and private schools as agents 
for the benefit of eligible students, violates N.M. Const., 
Art. XII, § 3, because the constitutional provision expressly 
restricts the use of public funds to other than sectar- 
ian schools-and expressly prohibits the appropriation of 
educational funds to private schools, Moses v. Skandera, 
2015-NMSC-036,.367 P.3d 838, rev'g 2015-NMCA-036, 346 
P.3d 396, vacated sub nom. N.M. Ass'n of Non-public Sch. v. 
Moses, 137 S.Ct. 2325 (2017) (mem.). 

Where petitioners filed: a complaint for declaratory 
judgment against the secretary of the New Mexico public 
education department seeking a declaration that the state 
issuing instructional materials to students attending pri- 
vate schools is unconstitutional, the New Mexico supreme 
court held that the Instructional Material Law, §§ 22-15-1 
through 22-15-14 NMSA 1978, in which the New Mexico 
public education department purchases and distributes 
instructional material to school districts, state institu- 
tions, and private schools as agents for the benefit of eli- 
gible students, violates N.M. Const., Art. XII, § 3, because 
the constitutional provision expressly restricts the use of 
public funds to other than sectarian schools and expressly 
prohibits the appropriation of educational funds to pri- 
vate schools. Moses v. Skandera, 2015-NMSC-036, 367 
P.3d 838, rev'g 2015-NMCA-036, 346 P.3d 396, vacated 
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sub nom. N.M, Ass'n.of Non-public Sch. v. Moses, 137S.Ct. ., material. Moses.v. Skandera, 2015-NMCA-036,. cert. 
2325 (2017) (mem.). granted, 2015-NMCERT-001. 

The Instructional Material Law (IML), Sections 22- The Instructional Material Law (IML), Sections 22-15-1 
15-1 through 22-15-14 NMSA 1978, in which the New through 22-15-14 NMSA 1978, in which the New Mexico 
Mexico public education department purchases and dis- __,. public education department purchases and distributes 
tributes instructional material to school districts, state instructional material to school districts, state institu- 
institutions, and private schools as agents for the benefit tions, and private schools as agents for the benefit of eli- 
of eligible students, does not violate N.M. Const., art. XII, gible students, does not violate N.M. Const., art. IV, § 31, 
§ 3, because the focus of the IML is not to support pri- because under the IML, no. funds are appropriated to any 
vate schools, but to provide instructional material for the private school; the mere indirect or incidental benefit to 
benefit of students, the program is secular in nature, and the private schools does not violate N.M. Const., art. IV, 
the state controls the use and disposition of the instruc- § 31. Moses v. Skandera, 2015-NMCA-036, cert. granted, 
tional material; although the private schools receive some 2015-NMCERT-001. 
benefit, N.M. Const., art. XII, § 3 will not be interpreted . The Instructional Material Law (IML), Sections 22-15-1 - 
to prohibit indirect and incidental benefit when the leg- through 22-15-14 NMSA 1978, in which the New Mexico 
islative purpose of the IML does not focus on support of public education department purchases and distributes 
private schools. Moses v. Skandera, 2015-NMCA-036, cert. instructional material to school districts, state institu- 
granted, 2015-NMCERT-001. tions, and private schools as agents for the benefit of eli- 

The Instructional Material Law (IML), Sections 22-15-1 gible students, does not violate N.M. Const., art. II, § 11, 
through 22-15-14 NMSA 1978, in which the New Mexico which serves the same goals as the Establishment Clause 
public education department purchases and distributes of the First Amendment of the United States Constitu- 
instructional material to school districts, state institu- tion; the United States Supreme Court has made clear 
tions, and private schools as agents for the benefit of eli- that textbook and instructional material programs that 
gible students, does not violate N.M. Const., art. IX, § 14, benefit all children, regardless of the school of their at- 
because under the IML, there is no donation to a private tendance, do not conflict with the Establishment Clause. 
school because there is neither a gift nor an allocation or Moses v. Skandera, 2015-NMCA-036, cert. granted, 
appropriation of something of value without consider- 2015-NMCERT-001. 
ation; although private schools receive possession of the Am. Jur, 2d, A.L.R. and C.J.S. references. - — 68 Am. 
instructional material, as agents for the students, they Jur. 2d Schools § 318 et seq. 
never have an ownership interest in the instructional Furnishing free textbooks to sectarian school or student 


therein, 93 A.L.R.2d 986. 


22-15-2. Definitions. 


As used in the Instructional Material Law [22-15-1 through 22-15-14 NMSA 1978]: 

A. "division" or "bureau" means the instructional material bureau of the department; 

B. "director" or "chief" means the chief of the bureau; 

C. "instructional material" means school textbooks and other educational media that are used 
as the basis for instruction, including combinations of textbooks, learning kits, supplementary 
material and electronic media; 

D. "multiple list" means a written list of those eeeracionet materials ABETOV ER, by the de- 
Bemapeos 

E. "membership" means the total enrollment of qualified students on the fortieth day of the 
school year entitled to the free use of instructional material pursuant to the Instructional Material 
Law; | alse 
F. "additional pupil" means a pupil in a school district's, state institution's or private school's 
current. year's certified forty-day membership above the number certified’in the’school district's, 
state institution's or private school's prior year's forty-day membership; 

G. "school district" includes state-chartered charter schools; and . 

H. "other classroom materials" means materials other than textbooks that are used to ae 
direct instruction to students. 


History: 1953 Comp., § 77-13-2, enacted by Laws media that are used as the basis for instruction, including 
1967, ch. 16, § 206; 1975, ch. 270, § 2; 1993, ch. 226, § 35; combinations of textbooks, kits, supplementary material 
2005, ch. 80, § 2; 2006, ch. 94, § 47; 2007, ch. 285, § 1. and electronic media. 

The 2007 amendment, ahective June 15, 2007, added. The 2003 amendment, effective June 20, 2003, substi- 
Subsection H. tuted "of" for "in" following "material bureau" in Subsec- 

The 2006 amendment, effective July 1, 2007, added tion A; and added "including on-line’ resources, distance 
Subsection G to define school district. learning media and productivity software" at the ents of 

The 2005 amendment, effective April 4, 2005, changed Subsection ‘C. 


the definition of "instructional material" to fastbooka and 
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INSTRUCTIONAL MATERIAL 
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A. The "instructional material bureau" is created within the department of education [public 


education department]. 


B. With approval of the state board [department], the state superintendent [secretary] shall 


appoint a chief of the bureau. 


History: 1953 Comp., § 77-13-83, enacted by Laws 
1967, ch. 16, § 207; 1975, ch. 270, § 3; 1998, ch. 226, § 36. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 
references to the secretary of public education and all ref- 
erences to the former state board of education or state de- 
partment of education shall be deemed references to the 
public education department. See 9-24-15 NMSA 1978. 


22-15-4. Bureau; duties. 


The 1993 amendment, effective July 1, 1993, rewrote 
the catchline, which formerly read "Division director; 
surety bond"; substituted "instructional material bureau" 
for "state instructional material division" in Subsection A; 
substituted "chief of the bureau" for "director of the divi- 
sion to be known as the 'state instructional material direc- 
tor"; and deleted former Subsection C, pertaining to the 
official bond of the director. 


Subject to the policies and rules of the department, the bureau shall: 
A. administer the provisions of the Instructional Material Law [22-15-1 through 22-15-14 


NMSA 1978]; | 


B. enforce rules for the handling, safekeeping and distribution of instructional material and 
instructional material funds and for inventory and accounting procedures to be followed by school 
districts, state institutions and private schools pursuant to the Instructional Material Law; 

C. withdraw or withhold the privilege of participating in the free use of instructional material 
in case of any violation of or noncompliance with the provisions of the Instructional Material Law 


or any rules adopted pursuant to that law; — 


D. enforce rules relating to the use and operation of instructional material depositories in the 


instructional material distribution process; and 


HE. enforce rules that require local school boards to implement a process that ensures that 
parents and other community members are involved in the instructional material review process. 


History: 1953 Comp., § 77-13-4, enacted by Laws 
1967, ch. 16, § 208; 1975, ch. 270, § 4; 1998, ch. 226, § 37; 
1997, ch. 100, § 1; 2005, ch. 80, § 3; 2009, ch. 221, § 3. 

The 2009 amendment, effective July 1, 2010, in Sub- 
section B, after "and private schools", deleted "and adult 
basic education centers". 

The 2005 amendment, effective April 4, 2005, added 
Subsection E to require the bureau to enforce rules that 
require local school boards to implement a process that 
ensures parents and community members are involved in 
the instructional material review process. 


The 1997 amendment, effective July 1, 1998, inserted 
"and instructional material funds" in Subsection B. 

The 1993 amendment, effective July 1, 1993, substi- 
tuted "Bureau" and "bureau" for "Division" and "division" 
in the catchline and introductory paragraph; inserted 
“and regulations" in the introductory paragraph; deleted 
"adopt and" at the beginning of Subsection B; and added 
Subsection D, making related grammatical changes. 


22-15-5. Instructional material fund. 


A. The state treasurer shall establish a nonreverting fund to be known as the "instructional 
material fund". The fund consists of appropriations, gifts, grants, donations and any other money 
credited to the fund. The fund shall be administered by the department, and money in the fund is 
appropriated to the department to carry out the provisions of the Instructional Material Law [22- 
15-1 through 22-15-14 NMSA 1978]. 

B. The instructional material fund shall be used for the purpose of paying for the cost of pur- 
chasing instructional material pursuant to the Instructional Material Law. Transportation charges 
for the delivery of instructional material to a school district, a state institution or a private school 
as agent and emergency expenses incurred in providing instructional material to students may be 
included as a cost of purchasing instructional material. Charges for rebinding of used instructional 
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material that appears on the multiple list pursuant to Section 22-15-8 NMSA:1978 may also be 
included as a cost of purchasing instructional material. 


History: 1953 Comp., § 77-13-5, enacted by Laws 
1967, ch. 16, § 209; 1975, ch. 270, § 5; 1992, ch. 76, § 1; 
1997, ch. 100, § 2; 2009, ch. 221, § 4. 

The 2009 amendment, effective July 1, 2010, in Sub- 
section A, added the last sentence; in Subsection B, after 
"a private school as agent", deleted "or an. adult basic edu- 
cation center". 

The 1997 amendment, effective July 1, Toa) made a 
stylistic change in Subsection B. 

The 1992 amendment, effective May 20, 1992, in- 
serted "a" preceding "state institution" in the second sen- 
tence of Subsection B and added the third sentence of that 
subsection. 


ANNOTATIONS 


Constitutionality of textbook loan program. — 
The Instructional Material Law (IML), §§ 22-15-1 to -14 
NMSA 1978, in which the New Mexico public education 
department purchases textbooks that are loaned free of 
charge to public and private school. students enrolled in 
first through twelfth grade and in early childhood educa- 
tion programs, does not violate Article IV, Section 31, Ar- 
ticle IX, Section 14, or Article XII, Section 3 of the New 
Mexico constitution. The textbook loan program, which 
provides a generally available public benefit to students, 
does not result in the use of public funds in support of 
private schools as prohibited: by Article XII, Section 3, and 
is consistent with Article IV, Section 31, which addresses 
appropriations. for educational purposes, and Article IX, 
Section 14, which limits any donation to or in aid of any 
person, association or public or private corporation. Moses 
v, Ruszkowski, 2019-NMSC-008, , 

Constitutionality. — N.M. Const., Art. XII, § 3 ex- 
pressly prohibits the appropriation of public funds to 
sectarian, denominational or private schools.:The In- 
structional Material Law, §§ 22-15-1 through 22-15-14 
NMSA 1978, in which the New Mexico public education 
department purchases and distributes instructional ma- 
terial to school districts, state. institutions, and private 
schools as agents for the benefit of eligible students, 
violates N.M, Const., Art. XII, § 8, because the consti- 
tutional provision expressly restricts the use of public 
funds to other than sectarian schools and expressly pro- 
hibits the appropriation of educational funds to private 
schools. Moses v, Skandera, 2015-NMSC-036, 367 P.3d 
838, rev'g 2015-NMCA-036, 346 P.3d 396, vacated sub 
nom, N.M. Ass'n of Non-public Sch. v. Moses, 187 S.Ct. 
2325 (2017) (mem.). 

Where petitioners filed a complaint for declaratory 
judgment against the secretary of the New Mexico pub- 
lic education department seeking a declaration that the 
state issuing instructional materials to students attend- 
ing private schools is unconstitutional, the New Mexico 
supreme court held that the Instructional Material Law, 
§§ 22-15-1 through 22-15-14 NMSA 1978, in which the 
New Mexico public education department purchases and 
distributes instructional material to school districts, state 
institutions, and private schools as agents for the benefit 
of eligible students, violates N.M. Const., Art. XII, § 3, be- 
cause the constitutional provision expressly restricts the 


use of public funds to other than sectarian schools and ex- 
pressly prohibits the appropriation of educational funds 
to private schools. Moses v. Skandera, 2015-NMSC-036, 
367 P.8d 838, rev'g 2015-NMCA-0386, 346 P.3d 396, va- 
cated sub nom. N.M. Ass'n of Non-public Sch. v. Moses, 137 
S.Ct. 2325 (2017) (mem.). 

The Instructional Material Law (IML), 22-15-1 through 
22-15-14 NMSA 1978, in which the New Mexico public 
education department purchases and distributes instruc: 
tional material to school districts, state institutions, and ~ 
private schools as agents for the benefit of eligible stu- 
dents, does not violate N.M. Const., art. XII, § 3, because 
the focus of the IML is not to support private schools, but 
to provide instructional material for the benefit of stu- 
dents, the program is secular in nature, and the state con- 
trols the use and disposition of the instructional material; 
although the private schools receive some benefit, N.M. 
Const., art. XII, § 3 will not be interpreted to prohibit in- 
direct and incidental benefit when the legislative purpose 
of the IML does not focus on support of private schools. 
Moses v. Skandera, 2015-NMCA- 036, cert. granted, 
2015-NMCERT-001. 

The Instructional Material Law (IML), 22-15-1 thivauey 
22-15-14 NMSA 1978, in which the New Mexico public 
education department purchases and distributes instruc- 
tional material to school districts, state institutions; and 
private schools as agents for the benefit of eligible stu- 
dents, does not violate N.M. Const., art. IX, § 14, because 
under the IML, there is no donation to a private school 
because there'is neither a gift nor an allocation or ap- 
propriation of something of value without consideration; 
although private schools receive possession of the instruc- 
tional material, as agents for the students, they never 
have an ownership interest in the instructional: mate- 
rial. Moses v, Skandera,..2015-NMCA-036, cert. granted, 
2015-NMCERT-001. 

The Instructional Material Law (IML), 22-15-1 through 
22-15-14 NMSA 1978, in which the New Mexico pub- 
lic education department. purchases .and distributes in- 
structional material to school districts, state institutions, 
and private schools:as agents for the benefit of eligible 
students, does not violate N.M.,Const., art. IV, § 81, be- 
cause under the IML, no funds are appropriated to any 
private school; the mere indirect or incidental benefit to 
the private schools does not violate N.M. Const., art. IV, 
§ 31. Moses v. Skandera, 2015-NMCA-036, cert. granted, 
2015-NMCERT-001. 

The Instructional Material Law (IML), 22-15-1 through 
22-15-14 NMSA 1978, in which the New Mexico public 
education department purchases and distributes instruc- 
tional material to school districts, state institutions, and 
private schools as agents for the benefit of eligible stu- 
dents, does not violate N.M. Const., art. II, § 11, which 
serves the same goals as the establishment clause of the 
first amendment of the United States constitution; the 
United States supreme court has made clear that text- 
book and instructional material programs that benefit all 
children, regardless of the school of their attendance, do 


‘not conflict with the establishment clause. Moses v. Skan- 


dera, 2015-NMCA-036, cert. granted, 2015-NMCERT-001. 


22-15-6. Disbursements from the instructional material fund. 


Disbursements from the instructional material fund’shall be by warrant of the department of 
finance and administration upon vouchers issued by the department of education [public educa- 


tion department]. 
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History: 1953 Comp., § 77-13-6, enacted by Laws 
1967, ch. 16, § 210; 1975, ch. 270, § 6; 1993, ch. 226, § 38. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 
references to the secretary of public education and all 
references to the former state board of education or state 
department of education shall be deemed references to 
the public education department. See 9-24-15 NMSA 
1978, 

The 1993 amendment, effective July 1, 1998, substi- 
tuted "department of education" for "director". 


ANNOTATIONS 


Constitutionality of textbook loan program. — 
The Instructional Material Law (IML), §§ 22-15-1 to -14 
NMSA 1978, in which the New Mexico public education 
department purchases textbooks that are loaned free of 
charge to public and private school students enrolled in 
first through twelfth grade ‘and in early childhood educa- 
tion programs, does not violate Article IV, Section 31, Ar- 
ticle IX, Section 14, or Article XII, Section 3 of the New 
Mexico constitution. The textbook loan program, which 
provides a generally available public benefit to students, 
does not result in the use of public funds in support of 
private schools as prohibited by Article XII; Section 3, and 
is consistent with Article IV, Section 31, which addresses 
appropriations for educational purposes, and Article IX, 
Section 14, which limits any donation to or in aid of any 
person, association or public or private corporation. Moses 
v, Ruszkowski, 2019-NMSC-008, ~ 

Constitutionality. — N.M. Const., Art. XII, § 3 ex- 
pressly prohibits the appropriation of public funds to 
sectarian, denominational or private schools. The In- 
structional Material Law, §§ 22-15-1 through 22-15-14 
NMSA 1978, in which the New Mexico public education 
department purchases and distributes instructional ma- 
terial to school districts, state institutions, and private 
schools as agents for the benefit of eligible students, 
violates N.M. Const., Art. XII, § 8, because the consti- 
tutional provision expressly restricts the use of public 
funds to other than sectarian schools and expressly pro- 
hibits the appropriation of educational funds to private 
schools. Moses v. Skandera, 2015-NMSC-036, 367 P.3d 
838, rev'g 2015-NMCA-036, 346 P.3d 396, vacated sub 
nom. N.M. Ass'n of Non -publié Sch, v. Moses, 137 S,Ct, 
2325 (2017) (mem.). 

Where petitioners filed a complaint for declaratory 
judgment against the secretary of the New Mexico pub- 
lic education department seeking a declaration that the 
state issuing instructional materials to students attend- 
ing private schools is unconstitutional, the New Mexico 
supreme court held that the Instructional Material Law, 
§§ 22-15-1 through 22-15-14 NMSA 1978, in which the 
New Mexico public education department purchases and 
distributes instructional material to school districts, state 
institutions, and private schools as agents for the benefit 
of eligible students, violates N.M. Const., art. XII, §.3, be- 
cause the constitutional provision expressly restricts the 


INSTRUCTIONAL MATERIAL 


22-15-7 


use of public funds to other than sectarian schools and ex- 
pressly prohibits the appropriation of educational funds 
to private schools. Moses v. Skandera, 2015-NMSC-036, 
367 P.3d 838, rev'g 2015-NMCA-036, 346 P.3d 396, va- 
cated sub nom. N.M. Ass'n of Non-public Sch. v. Moses, 137 
S.Ct. 2325 (2017) (mem.). 

The Instructional Material Law (IML), 22-15-1 through 
22-15-14 NMSA 1978, in which the New Mexico public 


» education department purchases and distributes instruc- 


tional material to school districts, state institutions, and 
private schools as agents for the benefit of eligible stu- 
dents, does not violate N.M. Const., art. XII, § 3, because 
the focus of the IML is not. to support private schools, but 
to provide instructional material for the benefit of stu- 
dents, the program is secular in nature, and the state con- 
trols the use and disposition of the instructional material; 
although the private schools receive some benefit, N.M. 
Const., art. XII, § 3 will not be interpreted to prohibit in- 
direct and incidental benefit when the legislative purpose 
of the IML does not focus on support of private schools. 
Moses v. Skandera, 2015-NMCA-036,. cert... granted, 
2015-NMCERT-001. 

The Instructional Material Law (IML), 22-15-1 through 
22-15-14 NMSA 1978, in which the New Mexico public 
education department purchases and distributes instruc: 
tional material to school districts, state institutions, and 
private schools as agents for the benefit of eligible stu- 
dents, does not violate N.M. Const., art. IX, § 14, because 
under the IML, there is no donation to a:private school 
because there is neither a gift nor an allocation or ap- 
propriation of something of value without. consideration; 
although private schools receive possession of the instruc- 
tional material, as agents for the students, they never 
have an ownership interest in the instructional mate- 
rial, Moses v. Skandera, 2015-NMCA-036, cert. granted, 
2015-NMCERT-001. 

The Instructional Material Law (IML), 22-15-1 through 
22-15-14 NMSA 1978; in which the New. Mexico .pub- 
lic education department purchases and distributes in- 
structional material to school districts, state institutions, 
and private schools as agents for the benefit of eligible 
students, does not violate N,M. Const., art. IV, § 31, be- 
cause under the IML, no funds are appropriated to any 
private school; the mere indirect or incidental benefit to 
the private schools does not violate N.M. Const., art. IV, 
§ 31. Moses v. Skandera, 2015-NMCA-036, cert. granted, 
2015-NMCERT-001., . 

The Instructional Material Law (IML), 22-15-1 through 
22-15-14 NMSA 1978, in which the New Mexico public 
education department purchases and distributes instruc- 
tional material to school districts, state institutions, and 
private schools as agents for the benefit of eligible stu- 
dents, does not violate N.M..Const., art. II, § 11, which 
serves the same goals as the establishment clause of the 
first amendment of the United States constitution; the 
United States supreme court has made clear that text- 
book and instructional material programs that benefit all 
children, regardless of the school of their attendance, do 
not conflict with the establishment clause. Moses v, Skan- 
dera, 2015-NMCA-036, cert. granted, 2015-NMCERT-001. 


22-15-7. Students eligible; distribution. 


A. Any qualified student or person eligible to become a qualified student attending a public 
school, a state institution or a private school approved by the department in any grade from first 
through the twelfth grade of instruction is entitled to the free use of instructional material. Any 
student enrolled in an early childhood education program as defined by Section 22-13-3 NMSA 
1978 or person eligible to become an early childhood education student as defined by that section 
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attending a private early childhood education program approved by the department i is entitled to 


the free use of instructional material. 
B. 


Instructional material shall be distributed to school districts, state institutions and private 


schools as agents for the benefit of students entitled to the free use of the instructional material. 
C. Any school district, state institution or private school as agent receiving instructional mate- 

rial pursuant to the Instructional Material Law [22-15-1 through 22-15-14 NMSA 1978] is respon- 

sible for distribution of the instructional material for use > by eligible students and for the safekeep- 


ing of the instructional material. 


History: 1953 Comp., § 77-13-7, enacted by Laws 
1967, ch. 16, § 211; 1975, ch. 270, § 7; 1977, ch. 99, § 1; 
1998, ch. 226, § 39; 1997, ch. 100, § 3; 2003, ch. 394, § 5; 
2009, ch. 221, § 5. 

Cross references. — For transfer of usable materials, 
see 22-15-10 NMSA 1978. 

For the transfer of powers and duties of the:former state 
board of education, see 9-24-15 NMSA 1978, 

The 2009 amendment, effective July 1, 2010, in Sub- 
section A, deleted the last sentence which provided that 
any student in a basic education program approved by the 
commission on higher education was entitled to the free 
use of instructional material from the instructional mate- 
rial bureau; in Subsection B, after “private schools”, de- 
leted "and adult basic education centers"; and in Subsec- 
tion C; after "private school as agent", deleted "and adult 
basic education centers". 

The 2003 amendment, effective April 8, 2003, in Sub- 
section A, substituted "commission on higher education" 
for "state board" following "approved by the" and added 
"from the instructional material bureau of the depart- 
ment of education" at the end. 

The 1997 amendment, effective July 1, 1998, in Sub- 
section C, made a stylistic change and substituted "by" 
for "of". 

The 1993 amendment, effective July 1, 1998, in Sub- 
section A, substituted "22-13-38 NMSA 1978" for "77-11-2 
NMSA 1953" and made a minor stylistic change in the 
second sentence, 


ANNOTATIONS 


Constitutionality of textbook loan program. — 
The Instructional Material Law (IML), §§ 22-15-1 to -14 
NMSA 1978, in which the New Mexico public education 
department purchases textbooks that are loaned free of 
charge to public and private school students enrolled in 
first through twelfth grade and in early childhood educa- 
tion programs, does not violate Article IV, Section 81, Ar- 
ticle IX, Section 14, or Article XII, Section 3 of the New 
Mexico constitution. The textbook loan program, which 
provides a generally available public benefit to students, 
does not result in the use of public funds in support of 
private schools as prohibited by Article XII, Section 3, and 
is consistent with Article IV, Section 31, which addresses 
appropriations for educational purposes, and Article IX, 
Section 14, which limits any donation to or in aid of any 
person, association or public or private corporation. Moses 
v. Ruszkowski, 2019-NMSC-003. 

Constitutionality. — N.M. Const., Art. XII, § 3 ex- 
pressly prohibits the appropriation of public funds to 
sectarian, denominational or private schools. The In- 
structional Material Law, §§ 22-15-1 through 22-15-14 
NMSA 1978, in which the New Mexico public education 
department purchases and distributes instructional ma- 
terial to school districts, state: institutions, and private 
schools as agents for the benefit of eligible students, 
violates N.M. Const., Art, XII, § 3, because the consti- 
tutional provision expressly restricts the use of public 
funds to other than sectarian schools and expressly pro-: 
hibits the appropriation of educational funds to private 
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schools. Moses v. Skandera, 2015-NMSC-036, 367 P.3d 
838, rev'g 2015-NMCA-036, 346 P.3d 396, vacated sub | 
nom. N.M. Ass'n of Non-public Sch. v. Moses, 137 S.Ct. 
2325 (2017) (mem.). 

Where petitioners filed a complaint for declaratory 
judgment against the secretary of the New Mexico pub- 
lic education department seeking a declaration that the 
state issuing instructional materials to students attend- 
ing private schools is unconstitutional, the New Mexico 
supreme court held that the Instructional Material Law, 
8§ 22-15-1 through 22-15-14 NMSA 1978, in which the 
New Mexico public education department purchases and 
distributes instructional material to school districts, state 
institutions, and private schools as agents for the benefit 
of eligible students, violates N.M. Const., Art. XII, § 3, be- 
cause the constitutional provision, expressly restricts the 
use of public funds to other than sectarian schools and ex- 
pressly prohibits the appropriation of educational funds 
to private schools. Moses v. Skandera, 2015-NMSC-036, 
367 P.3d 838, rev'g 2015-NMCA-036, 346 P.3d 396, va- 
cated sub nom. N.M. Ass'n of Non-public Sch. v. Moses, 137 
S.Ct. 2325 (2017) (mem.). 

The Instructional Material Law (IML), 22-15-1 through 
22-15-14 NMSA 1978, in which the New Mexico public edu- 
cation department purchases and distributes instructional 
material to school districts, state institutions, and private 
schools as agents for the benefit of eligible students, does 
not violate N.M. Const., art. XII, § 3, because the focus of 
the IML is not to support private schools, but to provide 
instructional material for the benefit of students, the pro- 
gram is secular in nature, and the state controls the use 
and disposition of the instructional material; although the 
private schools receive some benefit, N.M. Const., art. XII, 
§ 3 will not be interpreted to prohibit indirect and inciden- 
tal benefit when the legislative purpose of the IML does 
not focus on support of private schools. Moses v. Skandera, 
2015-NMCA-036, cert. granted, 2015-NMCERT-001, 

The Instructional Material Law (IML), 22-15-1 through 
22-15-14 NMSA 1978, in which the New Mexico public 
education department purchases and distributes instruc- 
tional material to school districts, state institutions, and 
private schools as agents for the benefit of eligible stu- 
dents, does not violate N.M. Const., art. IX, § 14, because 
under the IML, there is no donation to a private school 
because there is neither a gift nor an allocation or ap- 
propriation of something of value without consideration; 
although private schools receive possession of the instruc- 
tional material, as agents for the students, they never 
have an ownership interest in the instructional mate- 
rial. Moses v, Skandera, 2015-NMCA-036, cert. granted, 
2015-NMCERT-001. 

The Instructional Material Law (IML), 22-15-1 through 
22-15-14 NMSA 1978, in which the New Mexico pub- 
lic education department purchases and distributes in- 
structional material to school districts, state institutions, 
and private schools as agents for the benefit of eligible 
students, does not violate N.M. Const., art. IV, § 31, be- 
cause under the IML, no funds are appropriated to any 
private. school; the mere indirect or incidental benefit to 
the private schools does not violate N.M. Const., art. IV, 
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§ 31. Moses v: Skandera, 2018-NMCA+ 086, cert. granted, United States supreme court has made clear that text- 
2015-NMCERT-001. book and instructional material programs that benefit all 

The Instructional Material Daw (IML), 22-15+ 1 through children, regardless of the school of their attendance, do 
22-15-14 NMSA 1978, in which the New Mexico public not conflict with the establishment clause. Moses v. Skan- 
education department purchases and distributes instruc- dera, 2015-NMCA-036, cert. granted, 2015-NMCERT-001. 
tional material to school districts, state institutions, and Right to inspect instructional material. — Lo- 
private schools as agents for the benefit of eligible stu- cal.school boards have no authority to prohibit citizens 
dents, does not violate N.M. Const., ‘art. II, § 11, which of the state from inspecting instructional material used 
serves the same goals as the establishment clause of the in a public school within the district. 1988 Op. Att'y Gen. 


first amendment of the United States constitution; the No.88-37. 


22-15-8. Multiple list; selection; review process. 


A.. The department shall adopt a multiple list to be made available to students pursuant to 
the Instructional Material Law (22-15-1 through 22-15-14 NMSA 1978]. At least ten percent of 
instructional material on the multiple list concerning language arts and social studies shall con- 
tain material that is relevant to the,cultures, languages, history and experiences of multi-ethnic 
students. The department shall ensure that parents and other community members are involved 
in the adoption process at the state level. 

B. Pursuant. to the provisions of the Instructional Material Law, each school district, state 
institution or private school as agent may select instructional material for the use of its students 
from the multiple list adopted by the department. Local school boards shall give written notice to 
parents and other community members.and shall invite parental involvement in the adoption pro- 
cess at the district level. Local school boards shall also give public notice, which notice may include 
publication in a newspaper of general circulation in the school district. 

C. The department shall establish by rule an instructional material review process for the 
adoption of instructional material on the multiple list. The process shall include: 

(1) a summer review institute at which basal materials in the content area under adop- 
tion will be facilitated by content and performance experts in the content area and reviewed by 
reviewers; 

_ (2) that level two and level three-A teachers are reviewers of record; provided that level 
one teachers, college students completing teacher preparation programs, parents and community 
leaders will be recruited and partnered with the reviewers of record; 

(3) that reviewed materials shall be scored and ranked primarily against how well they 
align with state academic content and. performance standards, but research-based effectiveness 
may also be considered; and 

(4) the adoption of supplementary materials that are not Poirier Gdt 

D. Participants in the summer review institute shall receive a stipend commensurate with the 
level of responsibility and participation as determined by department rule. 

E. The department shall charge a processing fee to vendors of instructional materials not to 
exceed the retail value of the instructional material submitted for adoption. 


History: 1953 Comp., § 77-138-8, enacted by Laws The 2008 amendment, effective June 20, 2008, added 


1967, ch..16, § 212; 1975, ch, 270, § 8; 1986, ch. 33, § 31; the second sentence of Subsection A, pertaining to ten per- 
1993, ch. 226, § 40; 1997, ch. 100, § 4; 2003, ch. 146, § 1; cent of instructional material on the multiple list. concern-_ 
2005, ch. 80, § 4; 2009, ch. 221,86. — ing language arts and social studies. 
Cross pafarenoss, — For contracts with publishers for The 1997 amendment, effective July 1, 1998, made.a 
purchase and delivery of materials on list, see 22-15-13 stylistic change in Subsection B. 
NMSA 1978, The 1998 amendment, effective July 1, 1993, inserted 
The 2009 amendment, effective July 1, 2010, in Sub- “and other community members "in the second sentences 
section B, after "private school as agent", deleted ' ‘and of Subsections A and B. 
adult basic education centers". ; 
The 2005 amendment, effective April 4, 2005, added ANNOTATIONS 
Subsection C to require the department to establish an in- Constitutionality of textbook loan program. — 
structional review process for the adoption of instructional ~~ The Instructional Material Law (IML), §§ 22-15-1 to -14 
material on a multiple list; provided in new Subsection NMSA 1978, in which the New Mexico public education 
D that participants in the summer review institute shall department purchases textbooks that are loaned free of 
receive a stipend as determined by department rule;and  _ charge to public and private school students, enrolled in 
in new Subsection E, required the department to charge a first through twelfth grade and in early childhood edu- 
processing fee to vendors of instructional material. cation programs, does not violate Article IV, Section 31, 
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Article IX, Section 14, or Article XII, Section 3 of the New 
Mexico. constitution. The textbook loan program, which 
provides a generally available public benefit to students, 
does. not result in the use of public funds in support of 
private schools as prohibited by Article XII, Section 3, and 
is consistent with Article IV, Section 31, which addresses 
appropriations for educational purposes, and Article IX, 
Section 14, which limits any donation to or in aid of any 
person, association or public or private corporation. Moses 
v. Ruszkowski, 2019-NMSC-003. 

Constitutionality. — N.M. Const., Art. XII, § 3 ex- 
pressly prohibits the appropriation of public funds to 
sectarian, denominational or private schools. The In- 
structional Material Law, §§ 22-15-1 through 22-15-14 
NMSA 1978, in which the New Mexico public education 
department purchases and distributes instructional ma- 
terial to school districts, state institutions, and private 
schools as agents for the benefit of, eligible students, 
violates N.M. Const., Art. XII, § 3, because the consti- 
tutional provision expressly restricts the use of public 
funds to other than sectarian schools and expressly; pro- 
hibits the appropriation of educational funds to private 
schools, Moses v. Skandera, 2015-NMSC-036, 367 P.8d 
838, rev'g 2015-NMCA-036, 346 P.3d 896, vacated sub 
nom, N.M. Ass'n of Non-public Sch. v. Moses, 187 S.Ct. 
2325 (2017) (mem.), . 

Where petitioners filed a complaint for declaratory 
judgment against the secretary of the New Mexico pub- 
lie education department seeking a declaration that the 
state issuing instructional materials to students attend- 
ing private schools is unconstitutional, the New Mexico 
supreme court held that the Instructional Material Law, 
8§ 22-15-1 through 22-15-14 NMSA 1978, in which the 
New Mexico public education department purchases and 
distributes instructional material to school districts, state 
institutions, and private schools as agents for the benefit 
of eligible students, violates N.M. Const., Art. XII, § 3, be- 
cause the constitutional provision expressly restricts the 
use of public funds to other than sectarian schools and ex- 
pressly prohibits the appropriation of educational funds 
to private schools. Moses v. Skandera, 2015-NMSC-036, 
367 P.3d 838, rev'g 2015-NMCA-036, 346 P.3d 396, va- 
cated sub nom. N.M. Ass'n of Non-public Sch. v. Moses, 137 
S.Ct..2325 (2017) (mem.). 

The Instructional Material Law (IML), 22-15-1 through 
22-15-14 NMSA 1978, in which the New Mexico public 


‘PUBLIC SCHOOLS 


22-15-8.2 


education department purchases and distributes instruc- 
tional material to school districts, state institutions, and 
private schools as agents for the benefit of eligible stu- 
dents, does not violate N.M. Const., art. XII, $ 3, because 
the focus of the IML is not to support private schools, but 
to provide instructional material for the benefit of stu- 
dents, the program is secular in nature, and the state con- 
trols the use and disposition of the instructional material; 
although the private schools receive some benefit, N.M. 
Const, art. XII, § 3 will not be interpreted to prohibit in- 
direct and incidental benefit when the legislative purpose 
of the IML does not focus on support of private schools. 
Moses v. Skandera, .2015-NMCA-036, cert. granted, 
2015-NMCERT-001. = ; 

The Instructional Material Law (IML), 22-15-1 through 
22-15-14 NMSA 1978, in which the New Mexico public 
education department purchases and distributes instruc- 
tional material to school districts, state institutions, and 
private schools as agents for the benefit of eligible stu- 
dents, does not violate N.M. Const,, art. IX, § 14, because 
under the IML, there is no donation to a private school 
because there is neither a gift nor an allocation or ap- 
propriation of something of value without consideration; 
although private schools receive possession of the instruc- 
tional material, as agents for the students, they never 
have an ownership interest in the instructional mate- 
rial. Moses v. Skandera, 2015-NMCA-036, cert. granted, 
2015-NMCERT-001, 

The Instructional Material Law (IML), 22-15-1 through 
22-15-14 NMSA 1978, in which the New Mexico public 
education department purchases and distributes instruc- 
tional material to school districts, state institutions, and 
private schools as agents for the benefit of eligible stu- 
dents, does not violate N.M. Const., art. II, § 11, which 
serves the same goals as the establishment clause of the 
first amendment of the United States constitution; the 
United States supreme court has made clear that text-. 
book and instructional material programs that benefit all 
children, regardless of the school of their attendance, do 
not conflict with the establishment clause. Moses v. Skan- 
dera, 2015-NMCA-036, cert. granted, 2015-NMCERT-001, 

Right to inspect instructional material. — Lo- 
cal school boards have no authority to prohibit citizens 
of the state from inspecting instructional material used 
in a public school within the district. 1988 Op. Att'y Gen. 
No, 88-37. 


22-15-8.1. Instructional material adoption fund. 


The "instructional material adoption fund" is created in the state treasury. The fund consists of 
fees charged to publishers to review their instructional materials, income from investment of the 
fund, gifts, grants and donations. Money in the fund shall not revert to any other fund at-the end 
of a fiscal year. The fund shall be administered by the department and money in the fund is ap- 
propriated to the department to pay expenses associated with adoption of instructional material 
for the multiple list. 


History: Laws 2005, ch. 80, § 5. Emergency clauses. — Laws 2005, ch, 80, § 8 con- 


tained an emergency clause and was approved April 4, 
2005, © 


22-15-8.2. Reading materials fund; created; purpose; applications. 


A. The "reading materials fund" is created in the state treasury. The fund consists of appropri- 
ations, gifts, grants and donations. Money in the fund shall not revert to any other fund at the end 
of a fiscal year. The fund shall be administered by the department, and money in the fund is ap- 
propriated to the department to assist public schools that want to change their reading programs 
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from the current adoption. Money in the fund shall be disbursed on warrant of the secretary of 
finance and administration pursuant to vouchers signed by the secretary of public education or 
the secretary's authorized representative. 

B.. Aschool district that wants to use a scientific research-based core comprehensive, interven- 
tion or supplementary reading program may apply to the department for money from the read- 
ing materials fund to purchase the necessary instructional materials for the selected program. A 
school district may apply for funding for its reading program if: 

_(1). core and supplemental materials are highly rated by either the Oregon reading first 
center or the Florida center for reading research or the materials are listed in the international 
dyslexia association's framework for informed reading and language instruction; 

(2) the district selects no more than two comprehensive published core reading pro- 
grams; and 

(3) the district has established a professional development plan describing how it will 
provide teachers with professional development and ongoing support in the effective use of the 
selected instructional materials. 


History: Laws 2006, ch. 58, §1. the constitutional provision expressly restricts the use of 
Effective dates. — Laws 2006, ch. 58 contained no ef- public funds to other than sectarian schools and expressly 
fective date provision, but, pursuant to N.M. Const., art. prohibits the appropriation of educational funds to pri- 
IV, § 23, was effective May 17, 2006, 90 days after adjourn- vate schools. Moses v. Skandera, 2015-NMSC-036, 367 
ment of the legislature. P.3d 838; rev'g 2015-NMCA-036, 346 P.3d 396, vacated 
: sub nom. N.M. Ass'n of Non-public Sch. v. Moses, 137 S.Ct. 

| ANNOTATIONS 2325 (2017) (mem.). 

Constitutionality of textbook loan program. — The Instructional Material Law (IML), 22-15-1 through 
The Instructional Material Law (IML), §§ 22+15-1 to-14. 22-15-14 NMSA 1978,.in which the New, Mexico public 
NMSA.1978, in which the New Mexico public education education department purchases and distributes instruc- 
department purchases textbooks that are loaned free of tional material to school districts, state institutions, and 
charge to public and private school students enrolled in private schools as agents for the benefit of eligible stu- 
first through twelfth grade and in early childhood educa- dents, does not violate N.M. Const., art. XII, § 3, because 
tion programs, does not violate Article IV, Section 31, Ar- the focus of the IML is not to support private schools, but 
ticle IX, Section 14, or Article XII, Section 3 of the New to provide instructional material for the benefit of stu- 
Mexico constitution. The textbook loan program, which dents, the program is secular in nature, and the state con- 
provides a generally available public benefit to students, trols the use and disposition of the instructional material; 
does not result in the use of public funds in support of although the private schools receive some benefit, N.M. 
private schools as prohibited by Article XII, Section 3, and Const., art. XII, § 3 will not be interpreted to prohibit in- 
is consistent with Article IV, Section 31, which addresses direct and incidental benefit when the legislative purpose 
appropriations for educational purposes, and Article IX, of. the IML does not focus on support of private schools. 
Section 14, which limits any. donation to or in aid of any Moses Uv. pease a, 2015-NMCA-036, cert. granted, 
person, association or public or private corporation. Moses 2015-NM RT-001. é 
v, Ruszkowski, 2019-NMSC-003. The Instructional Material Law (IML), 22-15-1 through 

Constitutionality. N.M, Const., Art, XIL,§ 3 ex- 22-15-14 NMSA 1978, in which the New Mexico public 
pressly prohibits the appropriation of public funds to education department purchases and distributes instruc- 
sectarian, denominational or private schools. The In- tional material to school districts, state institutions, and 
deieuenal Material Law, §§ 22-15-1 through 22:15-14 private schools as agents for the benefit of eligible stu- 
NMSA 1978, in which the New Mexico public education dents, does not violate N.M. Const., art. EX, § 14, because 


department purchases and distributes instructional ma- under the IML, there is no donation to a private school 
terial to school districts, state institutions, and private because there is neither a gift nor an allocation or ap- 
schools as agents for the benefit of eligible students, propriation of something of value ‘without consideration; 
violates N.M. Const., Art. XII, § 3, because the consti- , although private schools receive possession of the instruc- 
tutional provision expressly restricts the use of public tional material, as agents for the students, they never 
funds to other than sectarian schools and expressly pro- have an ownership interest in the instructional mate- 
hibits the appropriation of educational funds to private tial. Moses v. Skandera, 2015-NMCA-036, cert. granted, 


schools. Moses v. Skandera, 2015-NMSC-036, 367 P.3d 2015-NMCERT-001, 


The Instructional Material Law (IML), 22-15-1 through 
015-NMCA-036, 346 P.3d 396, b . 4 , ; 

le ares pe Hi eda ag v. abt 22-15-14 NMSA 1978, in which the New Mexico pub- 

2325 (2017) (mem.). : lic education department purchases and distributes in- 


structional material to school districts, state institutions, 
and private schools as agents for the benefit of eligible 
students, does not violate N.M. Const., art. IV, § 31, be- 


Where petitioners filed a complaint for declaratory 
judgment against the secretary of the New Mexico public 
education department seeking a declaration that the state 7 
issuing Reena materials to students attending pri- cause under the IML, no funds are appropriated to any 
vate schools is unconstitutional, the New Mexico supreme private school; the mere indirect or incidental benefit to 
court held that the Instructional Material Law, §§ 22-15-1 the private schools does not violate N.M. Const., art. IV, 
through 22-15-14 NMSA 1978, in which the New Mexico § 31, Moses v. Skandera, 2015-NMCA-036, cert. granted, 


: ‘ + tt 2015-NMCERT-001. 
public education department purchases and distributes : ‘ 
instructional material to school districts, state institu- The Instructional Material Law (IML), 22-15-1 through 


tions, and private schools as agents for the benefit of eli- 22-15-14 NMSA 1978, in which the New tp iae 
gible students, violates N.M. Const., Art. XII, § 3, because lic education department purchases and distributes 
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instructional. material to school districts, state institu- the United States supreme court has made clear that text- 
tions, and private schools as agents for the benefit of eli- book and instructional material programs that benefit all 
gible students, does not violate N.M. Const., art. II, § 11, children, regardless of the school of their attendance, do 
which serves the same goals as the establishment clause not conflict with the establishment clause. Moses v. Skan- 


of the first amendment of the United States constitution; dera, 2015-NMCA-036, cert. granted, 2015-NMCERT-001. 


22-15-9. Distribution of funds for instructional material. 


A. On or before April 1 of each year, the department shall allocate to each school distri¢t, ae 
institution or private school as agent not less than ninety percent of its estimated entitlement as 
determined from the estimated forty-day membership for the next school year. A school district's, 
state institution's or private school's entitlement is that portion of the total amount of the annual 
appropriation less a deduction for a reasonable reserve for emergency expenses that its forty-day 
membership bears to the forty-day membership of the entire state. For the purpose of this alloca- 
tion, additional pupils shall be counted as six pupils. The allocation for adult basic education shall 
be based on a full-time equivalency obtained by multiplying the total previous year's enrollment 
by .25. The department shall transfer the amount of the allocation for adult basic education to the 
adult basic education fund. 

B. On or before January 15 of each year, the department shall LA each entitlement us- 
ing the forty-day membership for that year, except for adult basic education, and shall allocate the 
balance of the annual appropriation adjusting for any over- or under-estimation made in the first 
allocation. 

C... An amount not to exceed fifty percent of the allocations attributed to each school district or 
state institution may be used for instructional material not included on the multiple list provided 
for in Section 22-15-8 NMSA 1978, and up to twenty-five percent of this amount may be used for 
other classroom materials. The local superintendent may apply to the department for a waiver of 
the use of funds allocated for the purchase of instructional material either included or not included 
on the multiple list. If the waiver is granted, the school district shall not be required to submit 
a budget adjustment request to the department. Private schools may expend up to fifty percent 
of their instructional material funds for items that are not on the multiple list; provided that no 
funds shall be expended for religious, sectarian or nonsecular materials; and provided further that 
all instructional material purchases shall be through an in-state depository. 

D. The department shall establish procedures for the distribution of funds directly to school 
districts and state institutions. Prior to the final distribution of funds to’ any school district or 
charter school, the department shall verify that the local school board or governing body has ad- 
opted a policy that requires that every student have a textbook for each class that conforms to 
curriculum requirements and that allows students to take those textbooks home. 

E. The department shall provide payment to an in-state depository on behalf of a private school 
for instructional material. 

F. A school district or state institution that has funds remaining for the purchase of instruc- 
tional material at the end of the fiscal year shall retain those funds for expenditure in subsequent 
years. Any balance remaining in an instructional material account of a private school at the end 
of the fiscal year shall remain available for reimbursement by the department for instructional 
material purchases in subsequent years. 


History: 1958 Comp., § 77-13-9, enacted by Laws D, after "state institutions" deleted "and adult basic edu- 
1967, ch. 16, § 213; 1969, ch. 180, § 26; 1975, ch. 270, cation centers"; in Subsection E, after "provide payment 
§ 9; 1977, ch. 99, § 2; 1979, ch. 125, § 1; 1992, ch. 76, § 2; to", deleted "a publisher or" and added "an in-state"; and 
1993, ch. 226, § 41; 1997, ch. 100, § 5; 1999, ch. 2387, § 1; at the end of the sentence, deleted "included on the mul- 


2005, ch. 80, § 6; 2007, ch. 284, § 1.; 2007, ch. 285, § 2; tiple list provided for in Section 22-15-8 NMSA 1978"; and 
2009, ch. 221, § 7, in Subsection F, after "state institution" deleted “or adult 
The 2009 amendment, effective July 1, 2010, in basic education center". 

Subsection A, added the last sentence; in Subsection C, The 2007 amendment, effective June 15, 2007, in Sub- 
after "state institution", deleted "or adult basic educa- section C provided that up to twenty-five percent of the 
tion center"; at the beginning of the fourth sentence, de- funds appropriated by instructional materials to also be 
leted "Adult basic education centers" and added "Private used for other classroom materials. 

schools"; after "May expend up to", deleted "one hundred" The 2005 amendment, effective April 4, 2005, in Sub- 
and added "fifty"; and in the last sentence, after "multiple section A, changed the deadline for allocations of entitle- 
list", added the remainder of the sentence; in Subsection ments from July 1 to April 1 of each year; in Subsection 
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C, increased the amount of allocations that may be used 
for instructional material from thirty to fifty percent 
and provides for a waiver-of the use of funds allocated 
for instructional material; in Subsection D, required the 
department make payment to the publisher or depository 
on behalf of a private school for instructional material 
on the multiple list; and in Subsection E, provided that 
funds remaining for the purchase of instructional mate- 
rial at the end of the fiscal year shall be retained and 
used in subsequent year. 

The 1999 amendment, effective June 18, 1999, in Sub- 
section A, added the third sentence and deleted the last 
sentence which read: "For the purpose of this allocation, 
additional pupils shall be counted as four pupils". 

The 1997 amendment, effective July 1, 1998, added 
"Distribution of Funds for" in the section heading; de- 
leted former Subsection A, relating to the establishment 
of separate instructional material accounts; redesignated 
the first paragraph of former Subsection B as Subsection 
A; in the first sentence of Subsection A, deleted "credit" 
following "allocate" and deleted "the instructional mate- 
rial account of" preceding "each", and deleted "transpor- 


INSTRUCTIONAL MATERIAL 


22-15-9 


NMSA 1978, in which the New Mexico public education 
department purchases and distributes instructional ma- 
terial to school districts, state institutions, and private 
schools:as agents for the benefit of eligible students, 
violates N.M. Const., Art, XII, § 3, because the consti- 
tutional provision expressly restricts the use of public 
funds to other than sectarian schools.and expressly. pro- 
hibits. the appropriation of educational funds to private 
schools. Moses v. Skandera, 2015-NMSC-036, 367, P.3d 
838, rev'g 2015-NMCA-036, 346 P.8d 396, vacated sub 
nom. N.M. Ass'n of Non-public Sch. v. Moses, 137 S.Ct. 


2325 (2017) (mem.).. 


Where petitioners filed a complaint for. declaratory 
judgment against the secretary of the New Mexico pub- 


-le education department seeking a declaration that the 


tation charges and" preceding "emergency" in the second 


sentence; redesignated the second paragraph of former 
Subsection B as Subsection B; in Subsection B, in the first 
sentence, substituted "adjusting" for "compensating" and 
deleted "of'credit" following "under-estimation", and de- 
leted the former second sentence, relating to disposition of 
funds remaining for the allocation; rewrote Subsection C; 
added Subsection D and redesignated former Subsection 
D as Subsection E; and rewrote Subsection E. 

The 1993 amendment, effective July 1, 1993, substi- 
tuted "department of education" for "division" throughout 
the section; substituted "not less than ninety percent" for 
“equal to ninety percent" in the first sentence of the first 
paragraph of Subsection B; deleted the former third sen- 
tence of the first paragraph of Subsection B, which read 
"Kindergarten MEM shall be calculated on a .5 full-time 
equivalent basis"; rewrote Subsection C; and substituted 

"expenditure" for "requisitioning against" near the end of 
Subsection D. 

The 1992 amendment, effective May 20, 1992, sub- 
stituted "forty-day membership" for “forty-day average 
daily membership" several times throughout the section; 
in Subsection B made minor stylistic changes in the first 
and second sentences and substituted "MEM" for "ADM" 
in the third sentence; and, in Subsection C, inserted "in- 
cluding the rebinding of used instructional material" in 
the first and second sentences, 


ANNOTATIONS 


Constitutionality of textbook loan program, — 
The Instructional Material Law (IML), §§ 22-15-1 to -14 
NMSA 1978, in which the New Mexico public education 
department purchases textbooks that are loaned free of 
charge to public and private school students enrolled in 
first through twelfth grade and in early childhood educa- 
tion programs, does not violate Article IV, Section 31, Ar- 
ticle IX, Section 14, or Article XII, Section 3 of the New 
Mexico constitution. The textbook loan program, which 
provides a generally available public benefit, to students, 
does not result in the use of public funds in support of 
private schools as prohibited by Article XII, Section 3, and 
is consistent with Article IV, Section 31, which addresses 
appropriations for educational purposes, and Article IX, 
Section 14, which limits any donation to or in aid of any 
person, association or public or private corporation. Moses 
v. Ruszkowski, 2019-NMSC-003. 

Constitutionality. — N.M. Const., Art. XII, § 3 ex- 
pressly prohibits the appropriation of public funds to 
sectarian, denominational or private schools. The In- 
structional Material Law, §§ 22-15-1 through 22-15-14 
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state issuing instructional materials to students attend- 
ing private schools is unconstitutional, the New Mexico 
supreme court held that the Instructional Material Law, 
§§ 22-15-1 through 22-15-14 NMSA 1978, in which the 
New Mexico public education department purchases and 
distributes instructional material to school districts, state 
institutions, and private schools as agents for the benefit 
of eligible students, violates N.M. Const., Art. XII, § 3, be- 
cause the constitutional provision expressly restricts the 
use of public funds to other than sectarian schools and ex- 
pressly prohibits the appropriation of educational funds 
to private schools. Moses v. Skandera, 2015-NMSC-036, 
367 P.3d 838, rev'g 2015-NMCA-036, 346 P.3d 396, va- 
cated sub nom. N.M. Ass'n of Non-public Sch. v. Moses, 137 
S.Ct. 2325 (2017) (mem.). 

The Instructional Material Law (IML), 22-15-1 through 
22-15-14 NMSA 1978, in which the New Mexico public 
education department purchases and distributes instruc- 
tional material to school districts, state institutions, and 
private schools as agents for the benefit of eligible stu- 
dents, does not violate N:M. Const., art. XII, § 3, because - 
the focus of the IML is not to support private schools, but 
to provide instructional material for the benefit of stu- 
dents, the program is secular in nature, and the state con- 
trols the use and disposition of the instructional material; 
although the private schools receive some benefit, N.M. 
Gonst., art. XII, § 3 will not be interpreted to prohibit in- 
direct and incidental benefit when the legislative purpose 
of the IML does not focus. on support of private schools. 
Moses v. Skandera, 2015-NMCA-036, cert. granted, 
2015-NMCERT-001. 

The Instructional Material Law (IML), 22-15-1 through 
22-15-14 NMSA 1978, in which the New Mexico public 
education department purchases and distributes instruc- 
tional material to school districts, state institutions, and 
private schools as agents for the benefit. of eligible stu- 
dents, does not violate N.M. Const., art. IX, § 14, because 
under the IML, there is no donation to a private school 
because there is neither a gift nor an allocation or ap- 
propriation of something of value without consideration; 
although private schools receive possession of the instruc- 
tional material, as agents for the students, they never 
have an ownership interest in the instructional mate- 
rial. Moses v. Skandera, 2015-NMCA-036, cert. granted, 
2015-NMCERT-001. 4 

The Instructional Material Law (IML), 22-15-1 through 
22-15-14 NMSA 1978, in which the New Mexico pub- 
lic education department purchases and distributes in- 
structional material to school districts, state institutions, 
and private schools as agents for the benefit of eligible 
students, does not violate N.M. Const., art. IV, § 31, be- 
cause under the IML, no funds are appropriated to any 
private school; the mere indirect or incidental benefit to 
the private schools does not violate N.M. Const., art. IV, 
§ 31. Moses v. Skandera, 2015-NMCA-036, cert. granted, 
2015-NMCERT-001. 

The Instructional Material Law (IML), 22-15-1 through 
22-15-14 NMSA 1978, in which the New Mexico public 
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education department purchases and distributes instruc- not conflict with the establishment clause. Moses v. Skan- 
tional material to school districts, state institutions, and dera, 2015-NMCA-036, cert. granted, 2015-NMCERT-001. 
private schools as agents for the benefit of eligible stu- Textbooks for student in private schools. — The 
dents, does not violate N.M. Const.,: art. II, § 11, which public education department's payment of public money 
serves the same goals as the establishment clause of the for textbooks that are provided to students attending 
first amendment of the United States constitution; the private schools, including sectarian and denominational 
United States supreme court has made clear that text- schools, may violate Article IX, Section 14 and Article XII, 
book and instructional material programs that benefit all Section 3 of the New Mexico Constitution. 2010 Op. Att'y 
children, regardless of the school of their attendance, do Gen; No. 10-06. 


22-15-10. Sale or loss or return of instructional material. 


A. With the approval of the chief, instructional material acquired by a school district, state in- — 
stitution or private school pursuant to the Instructional Material Law [22-15-1 through 22-15-14 
NMSA 1978] may be sold at a price determined by officials of the school district, state institution or 
private school. The selling price shall not exceed the cost of the instructional material to the state. 

B. A school district, state institution or private school may hold the parent or student respon- 
sible for the loss, damage or destruction of instructional material while the instructional material 
is in the possession of the student. A school district may withhold the grades, diploma and tran- 
scripts of the student responsible for damage or loss of instructional material until the parent or 
student has paid for the damage or loss. When a parent or student is unable to pay for damage or 
loss, the school district shall work with the parent or student to develop an alternative program in 
lieu of payment. Where a parent is determined to be indigent according to guidelines established 
by the department, the school district shall bear the cost. | | | 

C. Aschool district or state institution that has funds remaining for the purchase of instructional 
material at the end of the fiscal year shall retain those funds for expenditure in subsequent years. 

D. All money collected by a private school for the sale, loss, damage or destruction of instruc- 
tional material received pursuant to the Instructional Material Law shall be sent.to the department. 

E. Upon order of the chief, a school district, state institution or private school shall transfer 
to the department or its designee instructional material, purchased with instructional material 
funds, that is in usable condition and for which there is no use expected by the respective schools. 


History: 1953 Comp., § 77-13-10, enacted by Laws The 1989 amendment, effective June 16, 1989, added 
1967, ch. 16, § 214; 1975, ch. 270, § 10; 1989, ch. 280, § 1; the last three sentences in Subsection B and made minor 
1998, ch. 226, § 42; 1997, ch. 100, § 6; 2009, ch, 221, § 8. stylistic changes. 

Cross references. — For transfer of powers and duties 
of former chief of public school finance, see 9-6-3.1 NMSA ANNOTATIONS 
1978. Constitutionalit tbook s 

For transfer of the powers and duties of the former state ry alae TASC ER RCaT TANS Mee 4 th : 
an and department of education, see 9-24-15 NMSA NMSA 1978, in which the New. Mexico public education 


department purchases textbooks that are loaned free of 
; Abe i ; charge to public and private school students enrolled in 
sections A, B and K, after ; private school", deleted "or first through twelfth grade and in early childhood educa- 
adult basic education center"; in Subsection C, after "state tion programs, does not violate Article IV, Section 31, Ar- 
‘ ‘ : " tt ‘ : "Ls ? ; ’ ’ 
institution deleted or adult basic education center"; in ticle IX, Section 14, or Article XII, Section 3 of the New 
Subsection B, in the first, second and third sentences, af- Mexico constitution. The textbook ‘loan program, which 
" ! W % ", : . , 

ter "parent’, deleted "guardian"; and in the last sentence, provides a generally available public benefit to students, 
after "parent", deleted "or guardian" : : ; 

Th 1807 ; d Bu ffocti : jul . does not result in the use of public funds in support of 
: a : aH BS ripe a Sis ay. Eder substi, private schools as prohibited by Article XII, Section 3, and 
fae Wecl6a 8 Hf f a 4 fistriputed ee in Subsection A; is consistent with Article IV, Section 31, which addresses 
phigh Te aaa ae a te Ren! Jog appropriations for educational purposes, and Article IX, 
the first sentence and deleted "of education" in the last Section 14, which limits any donation to or in aid of any 
sentence; added Subsection C and redesignated the re- person, association or public or private corporation. Moses 
maining subsections accordingly; rewrote Subsection D; v. Ruszkowski, 2019-NMSC-003 
in Subsection EH, deleted'"as ordered" following "transfer" Constitutionality. —_ NM. "Comat: Art, XII, § 3’ ex- 
and substituted "purchased with" for "purchased ’ from pressly prohibits the appropriation of public funds to 
the"; and made stylistic changes throughout the section. sectarian, denominational or private schools, The In- 

The 1993 amendment, effective July 1, 1993, substi- structional Material Law, §§ 22-15-1 through 22-15-14 
tuted chief" for "director" in Subsections A and D; sub- NMSA 1978, in which the New Mexico public education 
stituted idepartment of education” and "department" for department purchases and distributes instructional ma- 
tea ae Se ene Ay cre D; added ad final sen- terial to school districts, state institutions, and private 
sake in Pa as ; and made a minor stylistic change schools as agents for the benefit of eligible students, vio- 
UF ELS ae lates N.M. Const., Art. XII, § 3, because the constitutional 


The 2009 amendment, effective July 1, 2010, in Sub- 
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provision expressly restricts-the use of public funds to 
other than sectarian schools and expressly prohibits the 
appropriation of educational funds to private schools. 
Moses v, Skandera, 2015-NMSC-086, 367 P.3d 838, rev'g 
2015-NMCA-036, 3846: P.3d 896, vacated sub nom. N.M. 


INSTRUCTIONAL MATERIAL 


Ass'n of Non-public Schiv. Moses, 187:8.Ct. 2325 (2017 )s 


(mem.). 

Where petitioners filed a complaint for Aoclaintecy 
judgment against the secretary of the New Mexico pub- 
lic education department seeking a declaration that the 
state issuing instructional materials to students attend- 
ing private schools is unconstitutional, the New Mexico 
supreme court held that the Instructional Material Law, 
§§ 22-15-1 through 22-15-14 NMSA 1978, in which the 
New Mexico public education department purchases and 
distributes instructional material to school districts, state 
institutions, and private schools as agents for the benefit 
of eligible students, violates N.M. Const., Art. XII, § 3, be- 
cause the constitutional provision expressly restricts the 
use of public funds to other than sectarian schools and ex- 
pressly prohibits the appropriation of educational funds 
to private schools, Moses v. Skandera, 2015-NMSC-036, 
367 P.8d 888, rev'g 2015-NMCA-036, 346 P.8d 396, va- 
cated sub nom. N.M. Ass'n of Non-public Sch. v. Moses, 187 
S.Ct. 2325 (2017) (mem.). 


The Instructional Material Law (IML), 22- 15-1 Porat . 


22-15-14 NMSA 1978, in which the New Mexico public 
education department purchases and distributes ‘instruc- 
tional material to school districts, state institutions, and 
private schools as agents for the benefit of eligible stu- 


dents, does not violate N.M. Const., art. XII, § 3, because 


the focus ‘of the IML is not to support private schools, 


but to provide instructional material for the benefit oft ist 


students, the program is secular in nature, and the state: 


22-15-11 


controls the use and disposition of the instructional ma- 
terial; although the private schools receive some benefit, 
N.M. Const., art. XIIj § 3 will not be interpreted to pro- 
hibit. indirect and incidental benefit when the legisla- 
tive purpose of the IML does not focus on support of pri- 
vate schools, Moses v. Skandera, 2015-NMCA-036, cert. 
granted, 2016-NMCERT-001. 

The Instructional Material Law (IML), 22-15-1 dirangl 
22-16-14 NMSA 1978, in which the New Mexico public 
education department purchases and distributes instruc- 
tional material to school districts, state institutions, and 
private schools as agents for the benefit of eligible stu- 
dents, does not violate N.M. Const., art. IX, § 14; because 
under the IML, there is no donation to a private school 
because there is neither a gift nor an allocation or ap- 
propriation of something of value without consideration; 
although private schools receive possession of the instruc- 
tional material, as agents for the students, they never 
have an ownership interest in the instructional mate- 
rial. Moses v. Skandera, 2015-NMCA- 036, cert. granted, 
2015-NMCERT-001, 

The Instructional Material nae (IML), 22-15-1 through 
22-15-14 NMSA 1978, in which the New Mexico public 
education department purchases and distributes instruc- 
tional material to school districts, state institutions, and 
private schools as agents for the benefit of eligible stu- 
dents, does not violate N.M. Const., art. II, § 11, which 
serves the same goals as the establishment clause of the 
first amendment of the United States constitution; the 
United States supreme court has made clear that text- 
book and instructional material programs that benefit all 
children, regardless of the school of their attendance, do 
not conflict with the establishment clause, Moses v. Skan- 
dera, 2015-NMCA-036, cert. granted, 2015-NMCERT-001. 


22.- 15- 11. Borat ue 1 mi Attialt 


Rach oink district, atate: institutiori or private school shall fa securate records of all instruc- 
tional material, including cost records, on forms and by procedures prescribed by the bureau. 


History: 1953 Comp.,.§ 77-13-11, enacted by Laws 


1967, ch, 16, § 215; 1975, ch, 270, $11; 1997, ch, 100,. 


§ 7; 2009, ch. 221, § 9, 
The 2009 amendment, effective July 1, 2010, after 
"private school", deleted "or:adult basic education center". 
The 1997 amendment, effective July 1, 1998, deleted 
former Subsection A, which read: "The division shall keep 
accurate records of the cost of all instructional material 
distributed pursuant to the Instructional Material Law", 


deleted the Subsection B designation, and substituted "in- . 


cluding cost records" for "distributed to it pursuant to the 
Instructional Material Law". 


ANNOTATIONS 


Constitutionality of textbook loan program. — 
The Instructional Material Law (IML), §§ 22-15-1 to -14 
NMSA 1978, in which the New Mexico public education 
department purchases textbooks that are loaned free of 
charge to public and private school students enrolled in 
first through twelfth grade and in early childhood educa- 
tion programs, does not violate Article IV, Section 31, Ar- 
ticle IX, Section 14, or Article XII, Section 3 of the New 
Mexico constitution. The textbook loan program, which 
provides a generally available public benefit to students, 
does not result in the use of public funds in support of 
private schools as prohibited by Article XII, Section 3, and 
is consistent with Article IV, Section 31, which addresses 
appropriations for educational purposes, and Article IX, 


Section a which limits any gonbuiot to or in aid of any 
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person, association or public or private corporation. Moses 
v, Ruszkowski, 2019-NMSC-003. 

Constitutionality. — The Instructional Material Law 
(IML), 22-15-1 through 22-15-14 NMSA 1978, in which 
the New Mexico public education department purchases 
and: distributes instructional material to school districts, 
state institutions, and private schools as agents for the 
benefit of eligible students, does not violate N.M. Const., 
art. XII, § 3, because the focus: of the IML is not to support 
private schools, but to provide instructional material for 
the benefit of students, the program is secular in nature, 
and the state controls the use and disposition of the in- 
structional material; although the private schools receive 
some benefit, N.M. Const., art. XII, § 3 will not be inter- 
preted to prohibit indirect and incidental benefit when the 
legislative purpose of the IML does not focus on support of 
private schools, Moses v. Skandera, 2015-NMCA-036, cert. 
granted, 2015-NMCERT-001, 

The Instructional Material Law (IML), 22-15-1 through 
22-15-14 NMSA 1978, in which. the New. Mexico. pub- 
lic education department purchases and distributes in- 
structional. material to school districts, state institutions, 
and private schools as agents for the benefit of eligible 
students, does not violate N.M. Const., art. IX, § 14, be- 
cause under the IML, there is no donation to a private 
school because there is neither a gift nor an allocation 
or appropriation of something of value without consider- 
ation; although private schools receive possession of the 
instructional matérial, as agents for the students, they 
never have an.ownership interest in. the instructional 
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material. Moses v.° Skandera, 2015-NMCA-036, cert. 
granted, 2015-NMCERT-001. 

The Instructional Material Law (IML), 22-15-1 through 
22-15-14 NMSA 1978, in which the New Mexico public 
education department purchases and distributes instruc- 
tional material to school districts, state institutions, and 
private schools as agents for the benefit of eligible stu- 


PUBLIC SCHOOLS 


22-15-14 


serves the same goals as the establishment clause of the 
first amendment of the United States constitution; the 
United States supreme court has made clear that text- 
book and instructional material programs that benefit all 
children, regardless of the school of their attendance, do 
not conflict with the establishment clause. Moses v. Skan- 


dera, 2015-NMCA-036, cert. granted, 2015-NMCERT-001. 
dents, does not violate N.M. Const., art. II, § 11, which f 


22-15-12. Repealed. 


Repeals. — Laws 2017, ch. 65, § 4 repealed 22-15-12 
NMSA 1978, as enacted by Laws 1967, ch. 16, § 216, re- 
lating to annual reports, effective June 16, 2017. For 


provisions of former section, see the 2016 NMSA 1978 on 
NMOneSource.com. / 


22-15-13. Contracts with publishers. 


A. The department may enter into a contract with a publisher or a publisher's authorized: 
agent for the purchase and delivery of instructional material selected from the multiple list ad- 
opted by the department. 

B.. Payment for instructional material purchased by the department shall be made only upon 
performance of the contract and the delivery and receipt of the instructional material. 

C. Each publisher or publisher's authorized agent contracting with the state for tbs sale of 
instructional material shall agree: 

(1) to file a copy of each item of instructional material to be furnished under the contract 
with the department with a certificate attached identifying it as an exact copy of the item of in- 
structional material to be furnished under the contract; 

(2) that the instructional material furnished pursuant to the contract shall be of the same 
quality in regard to paper, binding, printing, illustrations, subject matter and authorship as the 
copy filed with the department; and 

(3) that if instructional material under the contract is sold elsewhere i in the United States 
for a price less than that agreed upon in the contract with the state, the price to the state shall be 
reduced to the same amount. 

D. Each contract executed for the acquisition of instructional material shall include the right 
of the department to transcribe and reproduce instructional material in media appropriate for 
the use of students with visual impairment who are unable to use instructional material in con- 
ventional print and form. Publishers of adopted textbooks also shall be required to provide those 
materials to the department or its designated agent in an electronic format specified by the de- 
partment that is readily translatable into Braille and also can be used for large print or speech 
access within a time period specified by the department. 

E. Beginning with instructional material for the 2013-2014 school year, publishers of instruc- 
tional material on the multiple list shall be required to provide those materials in both written 
and electronic formats. | 


History: 1953 Comp., § 77-13-13, enacted by Laws 
1967, ch. 16, § 217; 1975, ch. 270, § 13; 1993, ch. 156, 
§ 6; 1993, ch. 226, § 44; 2011, ch. 114, § 1. 

Cross references. — For transfer of the powers and 
duties of the former state board and department of educa- 
tion, see 9-24-15 NMSA 1978. 

The 2011 amendment, effective June 17, 2011, added 
Subsection E to require publishers to provide instruc- 
tional material in both written and electronic format be- 
ginning with the 2013-2014 school year. 


22-15-14. Reports; budgets. 


The 1993 amendment, effective July 1, 1993, substi- 
tuted "authorized agent" for "representative" in Subsec- 
tions A and C. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 
C.J.S. Schools and School Districts §§ 491, 492. 


A. Annually, the department of education [public education department] shall submit a bud- 
get for the ensuing fiscal year to the department of finance and administration showing the 
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expenditures for instructional material to be paid out of the instructional material fund, including 
reasonable transportation charges and emergency expenses. 

B. Upon request, the department of education [public education department] shall make re- 
ports to the state board [department] concerning the administration and execution of the Instruc- 
tional Material Law [22-15-1 through 22-15-14 NMSA 1978]. 


History: 1953 Comp., § 77-13-14, enacted by Laws department of education shall be deemed references to the 


1967, ch. 16, § 218; 1975, ch. 270, § 14; 1993, ch, 226, § 45. public education department. See 9-24-15 NMSA 1978. 
Bracketed material. — The bracketed material was Cross references. — For instructional material fund 
inserted by the compiler and is not part of the law. ' generally, see 22-15-5 NMSA 1978. 
Laws 2004, ch. 25, § 27, provided that all references to The 1993 amendment, effective July 1, 1993, substi- 
the superintendent of public instruction shall be deemed tuted "department of education" for "division" in Subsec- 
references to the secretary of public education and all tions A and B. 


references to the former state board of education or state 


22-15-15. Short title. 
This act [22-15-15 to 22-15-20 NMSA 1978] may be cited as the "Historical Codes Act". 


History: Laws 1981, ch. 29, § 1. 


22-15-16. Purpose. 


It is the purpose of the Historical Codes Act [22-15-15 to 22-15-20 NMSA 1978] to promote an 
appreciation, necessary to a complete education, for the heritage and history of our civilization 
through the posting of historical codes pursuant to the provisions of the Historical Codes Act. 


History: Laws 1981, ch. 29, § 2. 


22-15-17. Funding. 


Each local school board is authorized to accept contributions from private sources in order to 
carry out the provisions of the Historical Codes Act [22-15-15 to 22-15-20 NMSA 1978]. 


History: Laws 1981, ch. 29, § 3. 


22-15-18. Posting of copy. 


Each local school board may, to the extent funds are available pursuant to Section 3 [22-15-17 
NMSA 1978] of the Historical Codes Act, post, in a nondiscriminatory manner not favoring one 
religious or ethno-cultural background over another, durable, permanent copies of the historical 
codes in each regular instructional classroom in the school district. 


History: Laws 1981, ch. 29, § 4. 


22-15-19. Other funds prohibited. 


No funds from any other source other than those accepted pursuant to Section 3 [22-15-17 
NMSA 1978] of the Historical Codes Act shall be used to carry out the provisions of Section 4 [22- 
15-18 NMSA 1978] of that act. 


History: Laws 1981, ch. 29, § 5. Cross references. — For the federal Individuals with 
Disabilities Education Act, see Titles 20, 25, 29 and 42 
USC. 
1139 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


22-15-20 


22-15-20. Definition. 


“PUBLIC SCHOOLS 


22-15-27. 


As used in the Historical Codes Act [22-15-15 to 22-15- 20 NMSA Cee th setatioal codes” means: 7 


the ten commandments; 
the code of Hammurabi; 


any injunctive compendium from the Koran; 


any excerpts from the Bhagavad-Gita;. 


é 


the teachings of Gautama Buddha or his followers; or |" 
any other teachings.representing disparate ethno- cultural or religious backgrounds. 


A 
B 
C. 
D. any compendium of Confucian teachings; 
E 
FE 
G 


History: Laws 1981, ch. 29, § 6;. 


22-15-21. Repealed. 


Repeals. — Laws 2008, ch. 313, § 7 repealed 22-15-21 
NMSA 1978, as enacted by Laws 1993, ch. 156,'§ 1, relat- 
ing to the short title of the Braille Literacy Act, effective 
July 1, 2003. For provisions of former section, see the 2002 


22-15-22. Repealed. 


Repeals, — Laws 2003, ch. 313, § 7 repealed 22-15-22 
NMSA 1978, as enacted by Laws 1993, ch. 156, § 2, re- 
lating to definitions in the Braille Literacy Act, effective 
July 1,.2008, For provisions of former section, see the 2002 


22-15-23. Repealed. 
Repeals, — Laws 2003, ch. 313, § 7 repealed 22-15-23 


NMSA 1978, as enacted by Laws 1993, ch. 156, § 3, re- 
lating to Braille instruction, effective July 1, 2003. For 


22-15-24. Repealed. 
Repeals. — Laws 2003, ch. 313, § 7 repealed 22-15-24 
NMSA 1978, as enacted by Laws 1998, ch. 156, § 4, relat- 


ing to individualized planning and assessment, effective 
July 1, 2003. For provisions of former section, see the 2002 


22-15-25. Repealed. 
Repeals, — Laws 2008, ch. 313, 8 '7 repealed 22-15-25 


NMSA 1978, as enacted by Laws 1993, ch156, § 5, relat-- 


ing to personnel qualifications, effective July 1, 2003. For 


22-15-26. Short title. 


NMSA 1978 on NMOneSource.com. For similar present 
provisions, see the Braille Access Act, 22-15-26 NMSA 
1978 et seq. 


NMSA 1978 on NMOneSource.com. For similar present 
provisions, see the Braille Access Act, 22-15- 26 MRA 
1978 et seq. 


provisions of former section, see the 2002 NMSA 1978 on 
NMOneSource.com. For similar present provisions, see the 
Braille Access Act, 22-15-26 NMSA 1978 et seq. 


NMSA 1978 on NMOneSource.com. For similar’ present 
provisions, see the Braille Access Act, 22-15-26 NMSA 
1978 et seq. 


provisions of former section, see the 2002 NMSA 1978 on 
NMOneSource.com. For similar present provisions, see the 
Braille Access Act, 22-15-26 NMSA 1978 et seq. 


This act [22-15-26 to 22-15-31 NMSA 1978] may be cited as the "Braille Access Act". 


History; Laws 2008, ch. 313, § 1, 


22-15-27. Purposes. 


i 


The purposes of the Braille Access Act [22- 15-26 to 22-15-31 NMSA 1978] are to: 


A. enhance literacy; 
B, increase braille proficiency; 
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.C.. improve employability for blind and visually impaired. students; and 
D. reduce the cost of acquiring braille and other alternate accessible format materials. 


History: Laws 2008, ch. 318, § 2. 


22-15-28. Definitions. 


As used in the Braille Access Act [22-15-26 to 22-15-31 NMSA 1978]: / 

A. "alternate accessible format" means one of several alternatives to traditional print, includ- 
ing braille, large print and computer text files; 

B. "braille" means the tactile system of reading and writing used Gis persons who are blind and 
visually impaired, as defined by the braille authority of North America; 

C. "department" means the state department of public education; 

D. "educational institution" means’a public school or public post-secondary adadatidadh institution; 

E. -"instructional materials" means textbooks, workbooks, teacher manuals or editions, black- 
line masters, transparencies, test packets, software, CD-ROMs, videotapes and cassette tapes; 

F.’>"structural integrity" means all of the printed instructional materials, including the text of 
the material, sidebars, table of contents, chapter headings and subheadings, footnotes, indexes, 
glossaries and bibliographies. “Structural integrity" need not include nontextual elements such 
as’ pictures, illustrations, graphs or charts, though the publisher should include a brief textual 
description ‘of any such nontextual element when it is practical to do so'and mention of the nontex- 
tual element when a description is not practical; 

G. "student" means a blind or visually handicapped person accepted, enrolled or stesniaiely an 
educational institution; and 

H. "textbook" means a book, a system of instructional materials or a combination of a book 
and supplementary instructional material that conveys information to the student or otherwise 
contributes to the learning po sted including electronic textbooks. 


History: Laws 2003, ch. 318, § 3. 


22-15-29. Instructional materials. 


A. A publisher that prints instructional materials for students attending educational institu- 
tions shall provide, upon request of the educational institution, any printed instructional materials 
in an electronic format.mutually agreed upon by the publisher and the educational institution. 

B. The formats used shall include any nationally recognized standard for conversion of pub- 
lishing files to braille, such as DAISY/NISO XML. 

C. Ifno nationally recognized standard is appropriate, as determined by the department, pub- 
lishers shall provide the file in another mutually agreed upon computer or slectronic format, such 
as Microsoft Word, ASCII text or LaTex. ’ 

D. The educational institution may use the electronic version of pamed) fatedutiane mate- 
rials that is provided pursuant to the Braille Access. Act [22-15-26 to 22-15-31 NMSA 1978] to 
transcribe or arrange for the transcription of the printed instructional materials into an alternate 
accessible format. The educational institution has the right to provide the alternate accessible for- 
mat copy of the printed instructional materials to students as permitted by federal copyright law, 
including the provisions of Section 316 of Public Law 104-197. 

E. The electronic version of the printed instructional materials shall: 

(1) comply with any applicable federal standard; 

(2) otherwise maintain the structural integrity of the printed instructional materials; and 

(3) include the latest corrections and revisions of the printed instructional materials as 
necessary. 

F. The publisher shall provide the electronic versions of the printed instructional materials to 
the educational institution at no additional cost and within ten business days after receipt of a 
written request ee does all of the following: | 
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(1) certifies that the educational institution or the student has purchased the ae in- 
structional materials:for use by the student; 
(2) certifies that the student is unable to use printed instructional Taaterals. 
(3) certifies that the printed instructional materials are for use by the student in connec- 
tion with a course at the educational institution; and 
(4) is signed by the: 
(a) person responsible for providing educational services pursuant to the federal siti 
viduals with Disabilities Education Act; 
(b) coordinator of services for students with disabilities at the caaagting a iaktltution; 
(c) person responsible for monitoring the educational institution's compliance with 
the federal Americans with Disabilities Act of 1990 or.Section 504 of the federal Rehabilitation Act — 
of 1973; or 
(d) vocational rehabilitation counselor responsible for aie services under an in- 
dividualized.plan for employment created pursuant to the federal_Rehabilitation Act of 1973. 

G. A publisher may require that the request include a statement signed by the educational 
institution agreeing that: 

(1). the electronic copy of the printed instructional materials will be used solely for the 
student's educational purposes; and 

(2)... the student or educational institution will not copy, publish or in any other way distrib- 
ute the printed instructional materials for use by anyone other than the original student, except 
that the educational institution may provide the instructional materials to another qualifying 
student who has signed a statement agreeing to the terms contained in this section and unless it 
is otherwise permitted by federal law. 

H. A publisher who manufactures instructional materials using any type of video or as 
format, CD ROM [CD-ROM] or other digital format for students attending educational institu- 
tions shall, to the maximum extent practicable, upon request, provide an accessible version of 
the instructional materials or, if an accessible version is not available, provide other electronic 
versions of the instructional materials, subject to the same conditions and limitations for printed 
instructional materials. 

I, Nothing in the Braille Access Act [22-15-26 to 22-15-31 NMSA 1978] shall be deemed to 
authorize any use of instructional materials that would constitute an infringement of copyright 
pursuant to applicable federal copyright law. 


History: Laws 2008, ch. 313, § 4. For the Rehabilitation Act of 1978, see 29 U.S.C.S. § 701 

Cross references. — For Section 316 of Public Law et seq. Section 504 is codified as 29 U.S.C.S. § 794. 
104-197, see 17 US.C:iS § 121 and note preceeding 17 For the federal Individuals with Disabilities Education 
US.C.S,.§ 101, - Act, see 20 U,S.C, 

For the Americans with Disabilities Act, see 42 U.S.C.S, 
12101 et seq. 


22-15-30. Guidelines. 


The department, in consultation with representatives from educational institutions and pub- 
lishers, shall adopt guidelines consistent with the Braille Access Act [22-15-26 to 22-15-31 NMSA 
1978] for the implementation ; and administration of that act, The guidelines shall address all of 
the following: 

A. the designation of instructional materials deemed required or essential to student success; 

B. definitions clarifying what constitutes nontextual mathematics or science instructional ma- 
terials that use mathematical notations and clarifying a publisher's obligations i in regard to such 
instructional materials; 

C. definitions clarifying what is required to maintain structural integrity and requirements for 
textual descriptions of pictures, illustrations, graphs and charts; 

D. requirements for approval and procurement of textbooks that are available in a computer or 
electronic format and procedures for suspension of publishers from the procurement process if the 
publisher fails to comply with the provisions of the Braille Access Act; | 

E. an administrative complaint process to be followed for complaints against a publisher; 
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F. definitions clarifying what constitutes "educational purposes"; and 
G. any other matters the department deems necessary or appropriate to carry out the pur- 
poses of the Braille Access Act. 


History: Laws 2003, ch. 313, § 5. 


22-15-31. Private right of action. 


A student who contends that there has been a violation of the Braille Access Act [22-15-26 to 
22-15-31 NMSA 1978] has the right to pursue a private right of action in the district court if the 
student has exhausted the administrative complaint process. Organizations representing the in- 
terests of persons who are blind or who have other disabilities shall have standing to assert any 
right afforded in the Braille Access Act and shall be subject to the same requirements and terms 
as a student. Should the student or organization prevail in’a lawsuit; the student or organization 
shall be entitled to injunctive relief and reasonable attorney fees and costs. No other type of mon- 
etary damages shall be available. 


History: Laws 2003, ch. 318, § 6. 


ARTICLE 15A 
_ Technology for Education 

Sec. Sec. 
22-15A-1. Short title. 22-15A-8. Educational technology fund; git 
22-15A-2. Definitions. 22-15A-9. Educational technology fund; distribution. 
22-15A-3. Bureau established; chief appointed. 22-15A-10. Annual report. 
22-15A-4. Bureau duties. _ | 22-15A-11. Educational technology deficiencies; correc- 
22-15A-5. Council on technology in education; created; tion, 

purpose. 22-15A-12. Educational technology deficiency correction 
22-15A+6. Council membership. fund. join 


22-15A-7. Council duties. , t 22-15A-13.. Obsolete computer replacement. 


22-15A-1. Short title. 
Chapter 22, Article 15A NMSA 1978 may be cited as the "Technology for Education Act": 


History: Laws 1994, ch. 96, § 1; 2005, ch. 222, § 1. The 2005 amendment, effective June 17, 2005, added 
the statutory reference of the act, 


22-15A-2...Definitions, 


As used in the Technology for Education Act: 

A. "bureau" means the education technology bureau in the department of education [public 
education department]; ) 

B. "chief" means the chief of the bureau; 

C. "council" means the council on technology in education; and 

D, "educational technology" means tools used in the educational process that constitute learn- 
ing resources and may include closed circuit television systems, educational television and radio 
broadcasting, cable television, satellite, copper and fiber optic transmission, computer, video and 
audio laser and CD ROM [CD-ROM] dises, video and audio tapes or other technologies and the 
training, maintenance, equipment and computer infrastructure information, techniques and tools, 
used to implement technology in classrooms and library and media centers. 


History: Laws 1994, ch. 96, § Qaecirti Bracketed material. — The bracketed material was 
inserted by the compiler and is not a part of the law. 
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22-15A-3 


Laws 2004, ch, 25, § 27, provided that all references 
to the superintendent of public. instruction shall be 
deemed references to the secretary of public education 
and all references to the former state board of education 


PUBLIC SCHOOLS 


22-15A-6 


or state department of education shall be deemed refer- 
ences to the public education department, See 9-24-15 
NMSA 1978. 


22-15A-3. Bureau established; chief appointed. 


A. The "education technology bureau" is created within the department of education [public 


education department]. 


B. With the approval of the state board ideparimenal the state superintendent [secretary] 


shall appoint a chief of the bureau. 


History: Laws 1994, ch. 96, § 3. 


Bracketed material. — The bracketed material was 


inserted by the compiler and is not a part of the law. 
Laws 2004, ch. 25, § 27, provided that all references 


to the superintendent of public instruction, shall be . 


22-15A-4. Bureau duties. 


deemed references to the secretary of public education 


and all references to the former state board of education 


‘or state department of education shall be deemed refer- 


ences to the public education department. See 9-24-15 
NMSA 1978. 


In accordance with the policies and regulations of the state board [department], the bureau shall: 

A. administer the provisions of the Technology for Education Act; 

B. develop a statewide plan for the integration of educational technology into the public schools 
and coordinate technology-related education. activities with other state agencies, the federal gov- 
ernment, business consortia and public or private agencies or individuals; 

C. assist school districts to develop and implement a strategic, long-term plan for utilizing edu- 


cational technology in the school system; 


D. upon approval of a school district's technology plan, make distributions to school districts 


from the educational technology fund; 


E. recommend funding mechanisms that will support the development and maintenance of an 
effective educational technology infrastructure in the state; 

F. promote collaboration among government, business, educational organizations and beeen. 
munications entities to expand and improve the use of technology in education; 

G. assess and determine the educational technology needs of school districts; and 

H. provide staff support for and coordinate the activities of the council.: 


History: Laws 1994, ch. 96, § 4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not a part of the law. 

Laws 2004, ch. 25, § 27, provided that all references 
to the superintendent of public instruction shall be 


deemed references to the secretary of public education 
and all references to the former state board of education 
or state department of education shall be deemed refer- 
ences to the public education department. See 9-24-15 
NMSA 1978. 


22-15A-5. Council on technology in education; created; purpose. 


The "council on technology in education" is created. The council shall advise the bureau, the 
state board [department] and the legislature regarding the establishment of appropriate educa- 
tional technology standards, technology-enhanced curricula, instruction, appropriations for edu- 
cational technology and administrative resources and services for the public schools. 


History: Laws 1994, ch. 96, § 5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not a part of the law. 

Laws 2004, ch. 25, § 27, provided that all references 
to the superintendent of public instruction shall be 


22-15A-6. Council membership. 


deemed references to the secretary of public education 
and all references to the former state board of education 
or state department of education shall be deemed refer- 
ences to the public education Pepprenent. See 9-24-15 


NMSA 1978. 


A. The council shall be composed of seventeen members. Members shall be appointed by the 
state board [department] for terms of four years. As designated by the state board at the time of 


1144 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 
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initial appointment, the terms of five members shall expire at the end of two years, the terms of 
five members shall expire at the end of three years and the terms of seven members shall expire 
at the end of four years. 

B. _When appointing members, the state board [department] shall appoint: 

(1) one member who shall have expertise in state government; 

(2) three members who shall have expertise in school district administration; 

(3) two members who shall have expertise in providing instructional services in post- 
secondary, technical-vocational or adult education; 

(4) three members who shall have expertise in providing instructional services in elemen- 
tary or secondary schools; 

(5) two members who shall be parents of school-age children; 

(6) one member who shall be a public school’secondary student; 

(7) three members who shall have expertise in educational technology; and 

(8) two members at large. 

C. In making appointments to the council, the state board [department] shall give due con- 
sideration to gender and ethnicity to achieve a membership representative of the geographic and 
cultural diversity of New Mexico. 

D. Members of the council shall elect a chairman from among the membership. The council 
shall meet at the call of the chairman not less than quarterly. 

E,. . Members of the council shall receive per diem and mileage pursuant to the provisions of the 
Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] but shall receive no other compen- 
sation, perquisite or allowance. 


History: Laws 1994, ch. 96, § 6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not a part of the law. 

Laws 2004, ch. 25, § 27, provided that all references 
to the superintendent of public instruction shall be 


deemed references to the secretary of public education 
and all references to the former state board of education 
or state department of education shall be deemed refer- 
ences to the public education department. See 9-24-15 
NMSA 1978. 


22-15A-7. Council duties. 


The council shall: 

A. advise the bureau on implementation of the provisions of the Technology for Education Act; 

B. work with the bureau to conduct periodic assessments of the need for educational technology 
in the public school system to support on-site and distance learning and make recommendations to 
the department on how to meet those needs; 

C. promote the collaborative development and senate tito of educational Eclinplogies: 
projects and practices to enhance on-site and distance learning instruction capabilities; 

D. develop and recommend to the department a statewide plan to infuse educational technol- 
ogy into the public school system in support of state and national education goals, including a 
statewide cyber academy plan that states short- and long-range goals for distance learning; and 

E. provide assistance to the bureau in review of school district technology plans to support on- 
site and distance learning. 


History: Laws 1994, ch. 96, § 7; 2007, ch. 292, § 8. academy plan. Laws 2007, ch. 292, § 8 enacted identical 


The 2007 amendment, effective June 15, 2007, re- 
quired the council to support on-site and distance learn- 


amendments to this section. The section was set out as 
amended by Laws 2007, ch, 293, § 8. See 12-1-8 NMSA 
1978, 


ing, and to develop and recommend a statewide cyber 


22-15A-8. Educational technology fund; created. 


The "educational technology fund" is created in the state treasury. Money in the fund is appro- 
priated to the department of education [public education department] for the purpose of imple- 
menting the provisions of the Technology for Education Act. Money in the fund shall be distributed 
in the manner provided in the Technology for Education Act. Money in the fund shall only be ex- 
pended pursuant to warrants issued by the department of finance and administration pursuant to 
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vouchers signed by the chief or the state superintendent [secretary], Money in the fund: wy not 
revert at the end of the fiscal year but shall remain to the credit of the fans a 


History: Laws 1994, ch..96,§ 8, | deemed references to the seccsitetl of public education 


Bracketed material. — The bracketed material was , and all references to the former state board of education 
inserted by the compiler and is not part of the law. or state department of education shall be deemed refer- 

Laws 2004, ch. 25, § 27, provided that all references - ences to the public education department. See 9-24-15 
to the superintendent of public instruction shall be NMSA 1978. 


22-15A-9. Educational technology fund; distribution. 


A. Upon annual review and approval of a school district's educational technology plan, the bu- 
reau shall determine a separate distribution from the educational technology fund for each school 
district. 

B. On or before July 31 of each year, the bureau shall distribute money in oa educational 
technology fund directly to each school district in an amount equal to ninety percent of the school 
district's estimated adjusted entitlement calculated pursuant to Subsection C of this section. A 
school district's unadjusted entitlement is that portion of the total amount of the annual appropri- 
ation that the projected membership bears to the projected membership of the state. Shah aS 
membership shall be calculated on a one-half full-time-equivalent basis: 

C. A'school district's estimated eat ats entitlement shall be calculated by the bureau using 
the following procedure: 

(1) a base allocation is calculated by multiplying the total annual appropriation by 
seventy-five thousandths percent; 

(2) the estimated adjusted entitlement amount for a school district whose unadjusted enti- 
tlement is at.or below the base allocation shall be equal to the base allocation. For a school district 
whose unadjusted entitlement is higher than the base allocation, the estimated adjusted entitle- 
ment shall be calculated pursuant to Paragraphs (3) through (6) of this subsection; 

(3) the total projected membership in those school districts that will receive the base al- 
location pursuant to Paragraph (2) of this subsection is subtracted from the total projected state 
membership; 

(4) the total of the estimated adjusted entitlement amounts that will be distributed to 
those school districts receiving the base allocation pursuant to Paragraph (2) of this subsection i is 
subtracted from the total appropriation; 

(5) the projected membership for the district i is divided by the result calculated pursuant 
to Paragraph (3) of this subsection; and 

(6) the estimated adjusted entitlement amount for the school district equals the number 
calculated pursuant to Paragraph (5) of this subsection multiplied by the value spoegulsee sae 
ant to Paragraph (4) of this subsection. 

D.. On or before January 30 of each year, the piredn shall récominte bo achjtisttent etititherh art 
using the final funded membership for that year and; without making any additional reductions; 
shall allocate the balance of the annual appropriation adjusting for any over- ‘or under-projection 
of membership. j 

E. Aschool district receiving funding pursuant to the Technology for HducAtion Act is salves 
sible for the purchase, distribution, use and maintenance of educational technology. 

F, As used in this section, "membership" means the total enrollment of qualified students, as 
defined in the Public School Finance Act [Chapter 22, Article 8 NMSA 1978], on the current roll of 
class or school on a specified day. The current roll is established by the addition of original entries 
and reentries minus withdrawals. Withdrawal of students, in addition to students formally with- 
drawn from the public school, includes students absent from the public school for as many as ten’ 
consecutive school days. 


History: Laws 1994, ch. 96, § 9; 2000, ch. 89, § 1; entitlement, amount. for the school district, equals the 
2003, ch. 147, § 11; 2004, ch. 125, § Bs 2005, ch. 274, § 3. number calculated pursuant to Subsection ‘C(5) multi- 
The 2005 amendment, effective April 6, 2005, in plied by the value calculated pursuant to Subsection C(6); 
Subsection C(6), provided ‘that the estimated adjusted and deleted former Subsections C(7) through (13), 
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The 2004 amendment, effective May 19, 2004, 
amended Subsection C to rewrite Paragraph (7) to sub- 
stitute for "legislative council service" the "department of 
finance and administration" and to add at the end.of the 
paragraph "An appropriation made in,a fiscal year shall 
be deemed to be accepted by a school district unless, prior 
to July 15 of the fiscal year following the appropriation, 
the district notifies the department of finance and admin- 
istration and the public education department that the 
district is rejecting the appropriation" and to amend Para- 
graph (10) to substitute "the immediately two preceding" 
for "prior" preceding "fiscal years". 


22-15A-10. Annual report. 


TECHNOLOGY FOR EDUCATION 


22-15A-11 


The 2008 amendment, effective April 4, 2003, rewrote 
Subsection C and inserted "without making any additional 
reductions" preceding "shall allocate" in Subsection D. 

The 2000 amendment, effective May 17, 2000, in Sub 
section B, inserted "adjusted", following "district's esti- 
mated", substituted "calculated pursuant to Subsection C of 
this section" for "as determined by the. projected member- 
ship for the school year" in the first sentence and inserted 
"unadjusted" following "school district's" in the second sen- 
tence; added present Subsection C and. redesignated the 
remaining subsections accordingly; and inserted "adjusted" 
preceding "entitlement" in present Subsection D, 


Annually, at a time specified by the department of education [public education department], 
each school district receiving distributions from the educational technology fund shall file a report 
with the department of education [public education department] regarding distributions received, 
direct legislative appropriations for educational technology made and not rejected, expenditures 
made and educational technology obtained by the district and such other related information as 


may be required by the department of education [public education department]. 


History: Laws 1994, ch, 96, § 10; 2003, ch. 147, § 12. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of'the law. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 
references to the secretary of public education and all 
references to the former state board of education or state 


department of education shall be deemed references to the 
public education department. See 9-24-15 NMSA 1978. 

» The 2003 amendment, effective April 4, 2003, substi- 
tuted "each school district" for "each local school district" 
and inserted "direct legislative appropriations for educa- 
tional technology made and not rejected" as "distri- 
butions received". 


22-15A-11. Educational technology deficiencies; correction. 


A. No later than September 1, 2005, the bureau, with the advice of the council and the sec- 
retary of information technology, shall define and develop minimum educational technology ad- 
equacy standards to supplement the adequacy standards developed by the public school capital 
outlay council for school districts to use to identify outstanding serious deficiencies 1 in educational 
technology infrastructure. 

B. A school district shall use the standards to complete a self-assessment of the outstanding 
educational technology deficiencies within the school district and provide cost projections to cor- 
rect the outstanding deficiencies. 

C. The bureau shall develop a methodology for prioritizing projects that will correct the 
deficiencies. 

D. After a public hearing and to the extent that money is available in the educational technol- 
ogy deficiency correction fund, the bureau shall approve allocations from the fund on the estab- 
lished priority basis and, working with the school district and pursuant to the Procurement Code 
[13-1-28 through 13-1-199 NMSA 1978], enter into contracts to correct the deficiencies. 

EK. No allocation shall be made pursuant to this section unless: 

(1) the method for prioritizing projects developed by the bureau has been reviewed and 
approved by the council; 

(2) the school district has agreed to consult and coordinate with the public school ou 
authority before installing any educational technology infrastructure; 

(3) the council has approved the proposed allocation; and 

(4) for the 2009 and subsequent fiscal years, the initial assessment required in the Tech- 
nology for Education Act has been verified by an independent third party as determined in consul- 
tation with the public school capital outlay council. 

F. In entering into contracts to correct deficiencies pursuant to this section, the bureau‘shall 
include such terms and conditions as necessary to ensure that the state ying is expended in the 
most prudent manner possible consistent with the original purpose. 
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History: Laws 2005, ch. 222, § 2; 2007, ch. 290, § 23; 
2007, ch. 292, § 9; 2007, ch. 293, § 9; 2007, ch. 294, § 1. 

2007 Multiple Amendments. — Laws 2007, ch. 290, 
§ 23, Laws 2007, ch. 292, § 9, Laws 2007, ch. 293, § 9 and 
Laws 2007, ch. 294, § 1 enacted different amendments 
to this section that can be reconciled. Pursuant to 12- 
1-8 NMSA 1978,.Laws 2007, ch. 294, § 1, as the last’ act 
signed by the governor, is set out above and incorporates 
all amendments. The amendments enacted by Laws 2007, 
ch. 290, § 23, Laws 2007, ch. 292, § 9, Laws: 2007, ch: 298, 


PUBLIC SCHOOLS 


22-15B-1 


§ 9 and Laws 2007, ch. 294, § 1 are described below. To 
view the session laws in their entirety, see the 2007 ses- 
sion laws on NMOneSource.com. 

Laws 2007, ch. 294, § 1, effective July 1, 2007, Laws 
2007, ch. 292, § 9, effective June 15, 2007, pati Wsearis 2007, 
ch. 298, § 9, effective June 15, 2007, added a new Subsec- 
tion E and relettered former Subsection E as F. 

Laws 2007, ch. 290, § 23, effective July 1, 2007, in Sub- 
section A, changed "chief information officer" to "secretary 
of information technology". 


29-15A-12. Educational technology deficiency correction fund. 


The "educational technology deficiency correction fund" is created in the state treasury. The 
fund shall consist of money appropriated, distributed or transferred to the fund by law. Earn- 
ings from investment of the fund shall be credited to the fund. Money in the fund is appropriated 
to the education technology bureau for the purpose of making allocations to correct educational 
technology deficiencies pursuant to Section 22-15A-11 NMSA 1978. Except as otherwise provided, 
any unexpended or unencumbered. balance remaining at the end of a fiscal year shall not revert: 
Disbursements from the fund shall be made upon warrants drawn by the secretary of finance and 
administration pursuant to vouchers signed by the chief of the education technology bureau. 


History: Laws 2005, ch. 222, § 3. 
Effective dates. — Laws 2005, ch. 222 contained no 
effective date provision, but, pursuant. to N.M. Const., 


art. IV, § 23, was effective June 17, 2005, 90 days after 
adjournment of the legislature. 


22-15A-13. Obsolete computer replacement. 


To the extent that money has been appropriated to replace functionally obsolete computers and 
network devices in public schools, including charter schools, on a five-year cycle, the bureau shall 
base allocations on a ratio of one computer to three students in each school. Prior to making al- 
locations, the bureau shall compile and maintain an inventory of computer and network devices in 
public schools, including charter schools, and develop a methodology for prioritizing the replace- 
ment of computers and network devices to ensure that state money is expended in the most pru- 


dent manner possible consistent with the original purpose. 


History: Laws 2007, ch. 292, § 10; 2007, ch. 298, § 10. 


Compiler's notes. — Laws 2007, ch. 292, § 10 and 
Laws 2007, ch. 293, § 10 enacted identical new sections, 
effective June 15, 2007. 


ARTICLE 15B 
Educational Technology Opportunity Program 


Sec. 
22-15B-1. Statewide educational technology opportunity 
program; findings and purpose. 


Sec. 

22-15B-2. Educational technology opportunity program; 
duties of the state department of public 
education [public education department]. 


22-15B-1. Statewide educational technology opportunity program; 


findings and purpose. 
A... The legislature finds that: 


(1) local school districts need increased access to information technologies, extensive pro- 
fessional development and sustained network support to use technology effectively; 

(2) _ the technological needs of New Mexico's individual school children and classrooms are 
best defined by the teachers and principals who work with them on a day-to-day basis; 
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(3) New Mexico is fortunate to have high technology laboratories and corporations that 
have programs to supply low-cost, state-of-the-art central processing units for use in New Mexico 
classrooms; and 

(4) there are large nonprofit programs in place to build and rehabilitate computers for 
New Mexico classrooms using a combination of donated, surplus and purchased equipment. 

B. The purpose of this act is to establish a statewide educational technology opportunity pro- 
gram for New Mexico's teachers and students by creating a partnership between private indus- 
try, state government and local school districts that will build, distribute and install low-cost, 
network-ready computers in New Mexico classrooms over the next three years. 


History: Laws 1999, ch. 234, § 1. Compiler's notes. — The phrase "this act", referred to . 
in Subsection B, means Laws 1999, ch. 234, which enacted 
22-15B-1 and 22-15B-2 NMSA 1978. 


22-15B-2. Educational technology opportunity program; duties of the | 
state department of public education [public education — 
department]. 


A. The state department of public education [public education department] shall contract with 
a nonprofit corporation to administer the statewide educational technology opportunity program. 
The department shall select a contractor that has a program in place to build and rehabilitate 
computers for New Mexico classrooms using'a combination of donated, surplus and purchased 
equipment. In administering the statewide educational technology opportunity program, the con- 
tractor, in coordination with the department, shall: 

(1) solicit and accept applications for computer assistance from local school teachers 
through the local school principals; 

(2). establish criteria for evaluating ridatiant for computer eakianher The criteria shall 
include requirements for an established technology plan and an established network infrastructure; 

(3) establish a review process involving public and private entities to evaluate each appli- 
cation, determine the amount of computer assistance needed and.allocate the available computers 
to ensure that computer assistance is distributed equitably; and 

(4) submit an annual report to the state board [department] of education; the governor 
and the legislature on the progress of the program, showing the regional distribution of the pro- 
gram, the number of computers distributed and the cost ofeach computer. 

B. . Upon the approval of an application for computer assistance, the contractor shall distribute 
the allocated computers directly to the classroom and teacher. Pursuant to the contract and upon 
the receipt of an invoice, the state department of public education shall reimburse the contractor 
for the state portion of the cost of the computer assistance granted. 

C. The state department of public education [public education department], after consulting 
with private industry, local school districts and other interested parties, shall promulgate such 
rules as are necessary to implement the statewide educational technology opportunity program. 


History: Laws 1999, ch. 234, § 2. deemed references to the:secretary of public education 

Bracketed material. — The bracketed material was and all references to the former state board of education 
inserted by the compiler and is not part of the law. or state department of education shall be deemed refer- 

Laws 2004, ch. 25, § 27, provided that all references ences to the public ediea Gon. Bear eae See 9-24-15 
to the superintendent of ‘public instruction shall be NMSA 1978. 

School Library Materials 
Sec. Sec. 
22-15C-1. Short title. 22-15C-4. Administration of the school library material 
22-15C-2. Definitions. fund; bureau; duties. 
22-15C-3. School library material fund; creation. 22-15C-5. Students eligible; distribution. 
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Sec + bp) See. 

22- 150-6. Distribution of money for school library 22-15C-8. Record of school library material. 
material. 22-15C-9. Annual report. 

22-15C-7. Sale or loss or return of school library mate- 22-15C-10. Reports; budgets. 
rial. cay 


22-15C-1. Short title. 
Chapter 22, Article 15C NMSA 1978 may be cited as the "School Library Material ee 


History: Laws 2003, ch. 149, § 1; 2006, ch. 94, § 48. The 2006 amendment, effective July 1, 2007, added 
the statutory reference. 2 


22-15C-2. Definitions. 


As used in the School Library Material Act: , 

A. "additional student" means a student in the certified iaiinday xetabeiity of the wiitesht 
year for a school district or state institution above the number certified in the forty-day member- 
ship of the prior year for the school district or state institution; 

B. "bureau" means the instructional material bureau of the department; 

C. "bureau of Indian education" means the bureau of Indian education of the United States 
department of the interior; 

D. "fund" means the school library material fund; 

E. "governmentally controlled school" means a bureau of Indian education school that is gov- 
ernmentally owned and controlled, is located in New Mexico, provides instruction for first through 
twelfth grades and is not sectarian or denominational; 

F. "library material processing" means cataloging of school library material, including in elec- 
tronic format, according to nationally accepted standards, and the application of bar code labels 
and call-number classification labels to the material; 

G. "membership" means the total enrollment of qualified students on the fortieth day of 
the school year entitled to the free use of school library material pursuant to the School Library 
Material Act; 

H. "qualified student" means a public school or governmentally controlled school student who: 

(1) has not graduated from high school; 

(2) is regularly enrolled in one-half or more of the minimum‘course requirements approved 
by the department for public school students or by the bureau of Indian education for students en- 
rolled in a governmentally controlled school; and » 

(3) in terms of age: 

(a) is at least five years of age prior to 12:01 a.m. on September 1 of the school year; or 
(b). is at least three years of age at any time during the school year and is receiving 
special education services pursuant to regulation of the department; 

I, "school library material":means books and other educational media, including online refer- 
ence and periodical databases, that are made available in a school library to students for circulation 
and use in the library; and 

J. "school district" includes state-chartered charter schools. 


History: Laws 2003, ch. 149, § 2; 2006, ch. 94, § 49; school students", added "or by the bureau of Indian educa- 
2009, ch. 134, § 1. tion for students enrolled in a governmentally controlled 
Cross references. — For the transfer of powers and school"; and in Paragraph (3) of Subsection H, at the be- 
duties of the former department of education, see 9-24-15 ginning of the sentence, added "in terms of age:". 
NMSA 1978. The 2006 amendment, effective July 1, 2007, in Para- 
The 2009 amendment, effective June 19, 2009, added graphs (2) and (4) of Subsection F, changed "state board" 
Subsection C; added Subsection E; in Subsection H, af- to "department" and added Subsection H to define school 
ter "public school", added "or governmentally controlled district. 


school"; in Paragraph (2) of Subsection H, after "public 
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22-15C-3. School library material fund; creation. 


The "school library material fund" is created in the state treasury. The purpose of the fund 
is to provide an account from which the department may distribute money to school districts, 
state institutions and governmentally controlled schools to pay for the cost of purchasing school li- 
brary material. The cost of purchasing school library material may include shipping and handling 
charges for the delivery of school library material. The fund shall consist of appropriations, gifts, 
grants, donations and bequests. Money in the fund is appropriated to the department to pay for 
the cost of purchasing school library material. Disbursements from the fund shall be by warrant 
of the secretary of finance and administration upon vouchers signed by the secretary or the secre- 
tary's designated representative. Money in the fund shall not revert to the general fund at the end 
of a fiscal year. 


History: Laws 2003, ch. 149, § 3; 2009, ch. 134, § 2. The 2009 amendment, effective June 19, 2009, after 
Cross references, — For the transfer of powers and "state institutions", added "and governmentally controlled 
duties of the former department of education and former ~ schools". 


state superintendent, see 9-24-15 NMSA 1978. 


22-15C-4. Administration of the school library material fund; bureau; 
duties. 


Subject to the policies and rules of the department, the bureau shall: 

A. administer the provisions of the School Library Material Act; 

B. enforce rules for the handling, safekeeping and distribution of school library material and 
money from the fund; 

C. enforce inventory and accounting procedures to be followed by school districts, state institu- 
tions and governmentally controlled schools; and 

D. withdraw or withhold the privilege of participating in the free use of school library material 
in case of noncompliance with the provisions of the School Library Material Act or rules adopted 
pursuant to that act. 


History: Laws 2003, ch. 149, § 4; 2009, ch. 134, § 3. The 2009 amendment, effective June 19, 2009, in Sub- 

Cross references. — For the transfer of powers and section C, after "state institutions", added “and govern- 
duties of the former state board of education, see 9-24-15 mentally controlled schools". 
NMSA 1978, 


22-15C-5. Students eligible; distribution. 


A. A qualified student or person eligible to become a qualified student attending a public 
school, a state institution or a governmentally controlled school in a grade from the first through 
the twelfth grade of instruction is entitled to the free use of school library material. A student en- 
rolled in an early childhood education program as defined in Section 22-13-3 NMSA 1978 is also 
entitled to the free use of school library material. 

B. A school district, a state institution or a governmentally controlled school shall purchase 
school library material as an agent for the benefit of students entitled to the free use of seboal 
library material. 

C. A school district, a state institution or a governmentally controlled school receiving school 
library material pursuant to the School Library Material Act is responsible for circulation of the 
school library material for use by eligible students and for the safekeeping of the school library 
material. 


History: Laws 2003, ch. 149, § 5; 2009, ch. 134, § 4. “state institution", added “or a governmentally controlled 


The 2009 amendment, effective June 19, 2009, in school"; and in Subsection C, after “state institution", 
Subsection A, after "state institution", added “or a gov- added “or a governmentally controlled school”. 


ernmentally controlled school"; in Subsection B, after 
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22-15C-6. Distribution of money for school library material. 


A. On or before July 1 of each year, the department shall allocate from the fund at least 
ninety percent of the estimated entitlement for each school district, state institution or govern- 
mentally controlled school as determined from the estimated forty-day membership for the next 
school year to each school district, state institution and governmentally controlled school. The 
entitlement of a school district, a state institution or a governmentally controlled school is the 
portion of the total amount of the annual appropriation less a deduction for a reasonable reserve 
for emergency expenses that its forty-day membership bears to the forty-day membership of the 
entire state. Additional students shall be counted as six students for the purpose of the alloca- 
tion. 4 

B. On or before January 15 of each year, the Jéparintat shall renotnits each antitiatherté 
using the forty-day membership for that year and shall allocate the balance of the annual appro- 
priation adjusting for any over- or under-estimation made in the first allocation: 

C. The department shall establish procedures to distribute funds directly to school districts, 
state institutions and governmentally controlled schools. 

D. A school district, a state institution or a governmentally controlled school that has funds 
remaining for the purchase of school library material at the end ofa fiscal year shall retain those 
funds for expenditure in subsequent years. 


History: Laws 2003, ch. 149, § 6; 2005, ch. 213, § 1; occurrence of "state institution", added "or a governmen- 
2009, ch. 134, § 5. tally controlled school"; in Subsection C, after "state in- 
The 2009 amendment, effective June 19, 2009, in stitution", added "or a governmentally controlled school"; 
Subsection A, after the first occurrence of "state institu- and in Subsection D, after "state institution", added "or a 
tion", added “or governmentally controlled school"; after governmentally controlled school". 
the second occurrence of "state institution", added "and The 2005 amendment, effective June 17, 2005, 
governmentally controlled school"; and after the third changed "distribute" to "allocate" in Subsection A. 


22-15C-7. Sale or loss or return of school library material. 


A. With aig approval of the bureau, school library material acquired by a school district, a 
state institution or a governmentally controlled school pursuant to the School Library Material 
Act may be sold at a price determined by officials of the school district, state institution or govern- 
mentally controlled school. The selling price shall not exceed the cost of school ADEA material 
to the state. 

B. Aschool district, a state institution or a governmentally controlled school may hold a parent, 
guardian or student responsible for loss, damage or destruction of school library material while 
the school library material is in the possession of a student. A school district or a governmentally 
controlled school may withhold the grades, diploma and transcripts of a student responsible for 
damage or loss of school library material until the parent, guardian or student has paid for the 
damage or loss. When a parent, guardian or student is unable to pay for the damage or loss, the 
school district shall work with the parent, guardian or student to develop an alternative program 
in lieu of payment. Where a parent or guardian is determined to be indigent according to guide- 
lines established by the department, the school district shall bear the cost. 

C,..A school district, a state institution or a governmentally controlled school that has funds 
remaining for the purchase of school library material at the end of a fiscal year shall retain the 
funds for expenditure in subsequent years. 


History: Laws 2003, ch. 149, § 7; 2009, ch. 134, § 6. after the second occurrence of "state institution", added 


Cross references. — For transfer of powers and du- "or governmentally controlled school";:in Subsection 
ties of the state board of education to the public education B, after "state institution" added "or a governmentally 
department, see 9-24-15 NMSA 1978. controlled school" and after "school district", added "or 

The 2009 amendment, effective June 19, 2009, in a governmentally controlled school"; in Subsection C, 
Subsection A, after the first occurrence of "state institu- after "state institution", added. "or a governmentally con- 
tion", added "or a governmentally, controlled school" and trolled school". ‘ 
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22-15C-8. Record of school library material. 


A school district, a state institution or a governmentally controlled school shall keep an accurate 
record of school library material that includes a cost record. A school district, a state institution 
or a governmentally controlled school shall comply with record-keeping procedures prescribed by 
the bureau. 


History: Laws 2003, ch. 149, § 8; 2009, ch. 134, § 7. governmentally controlled school" and after the second oc- 
The 2009 amendment, effective June 19, 2009, af- currence of "state institution", added "or governmentally 
ter the first occurrence of "state institution", added "or a controlled school. 


22-15C-9. Annual report. 


Annually, at a time specified by the department, each local school district, state institution or 
governmentally controlled school acquiring school library material pursuant to the School Library 
Material Act shall file a report with the department. 


History: Laws 2003, ch. 149, § 9; 2009, ch. 134, § 8. The 2009 amendment, effective June 19, 2009, after 
Cross references. — For the transfer of powers and "state institution", added "or a governmentally controlled 
duties of the former department of education, see 9-24-15 school", 
NMSA 1978. 


22-15C-10. Reports; budgets. 


A. Annually, the department shall submit a budget for the next fiscal year to the department 
of finance and administration showing expenditures for school library material to be paid from 
the fund, including reasonable shipping and handling charges and library material processing 
expenses. 

B. Upon request, the department shall make reports to the public education commission con- 
cerning the administration and execution of the School Library Material Act. 


History: Laws 2003, ch. 149, § 10; 2009, ch. 134, § 9. The 2009 amendment, effective June 19, 2009, in Sub- 


Cross references. — For the transfer of powers and section B, changed "state board" to "public education com- 
duties of the former department of education, see 9-24-15 mission". 
NMSA 1978. 

Fine Arts Education 

Sec. Sec.. ' 
22-15D-1. Short title. 22-15D-5. Program plan and evaluation. 
22-15D-2. Purpose. 22-15D-6. Fine arts education programs; eligibility for 
22-15D-3. Definition. state financial support. 


22-15D-4. Department; powers and duties. 


Chapter 22, Article 15D NMSA 1978 may be cited as the "Fine Arts Education Act". 


History: Laws 2008, ch. 152, § 1; 2006, ch. 94, § 50. The 2006 amendment, effective July 1, 2007, added 
the statutory reference. 


22-15D-2. Purpose. 


A. The purpose of the Fine Arts Education Act is to encourage school districts and state- 
chartered charter schools to offer opportunities for elementary school students to participate in 
fine arts activities, including visual arts, music, theater and dance. 
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22-15D-6 


B. Participation in fine arts programs encourages cognitive and affective development by: 
(1) focusing on a variety of learning styles and engaging students who might otherwise fail; 
(2) training students in complex thinking and learning; 
(8) helping students to devise creative solutions for problems; 


(4) providing students new challenges; and 


(5) teaching students how to work cooperatively with others and to understand and value 


diverse cultures. 


History: Laws 2003, ch. 152, § 2; 2006, ch. 94, § 51. 


22-15D-3. Definition. 


The 2006 amendment, effective July 1, 2007, added 
state-chartered charter schools in Subsection A. 


As used in the Fine Arts Education Act, "fine arts education programs" includes programs of 
education through which students participate in activities related to visual arts, music, theater 


and dance. 


History: Laws 2008, ch. 152, § 3. 


22-15D-4. Department; powers and duties. 


The department shall issue guidelines for the development and implementation of fine arts 


education programs. The department shall: 


7 


A. administer and enforce the provisions of the Fine Arts Education Act; and 
B. assist school districts and charter schools in developing and evaluating programs. 


History: Laws 2003, ch. 152, § 4; 2006, ch. 94, § 52. 

Cross references. — For the transfer of powers and 
duties of the former state board of education and the for- 
mer department of education, see 9-24-15 NMSA 1978. 


The 2006 amendment, effective July 1, 2007, changed 
"state board" to "department"; changed "local school 
boards" to "school districts and charter schools" in Subsec- 
tion B (formerly Paragraph (2) of Subsection B). 


22-15D-5. Program plan and evaluation. 


A. A school district or charter school may prepare and submit to the department a fine arts 
education program plan in accordance with guidelines issued by the department. 

B. At a minimum, the plan shall include the fine arts education programs being taught, the 
ways in which the fine arts are being integrated into the curriculum and an evaluation component. 

C. At yearly intervals, the school district or charter school, the department and a parent advi- 
sory committee from the school district or charter school shall review the goals and priorities of 
the plan and make appropriate recommendations to the secretary. 


History: Laws 2003, ch. 152, § 5; 2006, ch. 94, § 53; 
2015, ch. 108, § 13. 

Cross references. — For the transfer of powers and 
duties of the former state board of education and the for- 
mer department of education, see 9-24-15 NMSA 1978. 

The 2015 amendment, effective July 1, 2015, removed 
"state-chartered" from each reference to "charter school" 


regarding fine arts education programs; in Subsection A, 


after "school district or", deleted "state-chartered", and 


in Subsection C, after "school district or", deleted "state- 
chartered". 

The 2006 amendment, effective July 1, 2007, changed 
"local school boards" to "school district or state-chartered 
charter school" in Subsections A and C; changed "state 
board" to "department" in Subsection A; and in Subsection 
C; changed "state board" to "secretary" and provided for 
parent advisory committees from charter schools. 


22-15D-6. Fine arts education programs; eligibility for state financial 


support. 


A. To be eligible for state financial support, a fine arts education program shall: 
(1) ‘provide for the educational needs of Bbater ts in the areas of visual arts, music, theater 


or dance; 
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(2) integrate the fine arts into the curriculum; 

(3) use certified school instructors to supervise those who are teathing the program if 
those persons do not hold valid teaching licenses in one or more of the disciplines included in fine 
arts education; and 

(4) require background checks in accordance with Section 22-10-3.3 NMSA 1978 [recompiled]: 

B. A fine arts education program shall meet each requirement of Subsection A of this section 
and: be approved by the department of education [public education department] 'to be een for 
state financial support. 


History: Laws 2008, ch. 152, § 6. » Laws 2004, ch. 25, §.27, provided that all references to 
Bracketed material. — The bracketed material was the superintendent of public instruction shall be deemed 
inserted by the compiler and is not part of the law. references to the secretary of public education and all ref- 
Laws 2003, ch. 153, § 36 recompiled former 22-10-3.3 erences to the former state board of education or state de- 
NMSA 1978 as 22-10A-5 NMSA 1978, effective April 4, partment of education shall be deemed references to the 
2003. public education department. See 9-24-15 NMSA 1978. 
ARTICLE 15E 
Mathematics and Science Education Act 
Sec. Sec. 
22-15E-1. Short title. 22-15E-5. Council duties. 
22-15E-2. Definitions. ; 22-15E-6,. Mathematics and science proficiency fund; cre- 
22-15E-3, Bureau created; duties. _ ated; purpose; annual reports. 


22-15E-4. Mathematics and science advisory council; 
created; members; terms; vacancies. 


22-15E-1. Short title. — 4s 


This act [Chapter 22, Article 15E NMSA 1978] may be cited as the "Mathematics and Science 
Education Act". : 


History: Laws 2007, ch. ‘44, § 1 and Laws 2007, ch. Compiler's notes. — Laws 2007, ch. 44 and Laws 
239, § 1. /2007, ch: 239, effective June 15; 2007, enacted duplicate 
laws. 


22-15E-2. Definitions. 


As used in the Mathematics and Science Education Act: 

A. "bureau" means the mathematics and science bureau; 

B. "chief" means the chief of the bureau; and 

C. "council" means the mathematics and science advisory council. 


. 3 


History: Laws 2007, ch. 44, § 2 and Laws 2007, ch. Compiler's notes. — Laws 2007, ch. 44 and Laws 


2389, § 2. 2007, ch. 239, effective June 15, 2007, enacted duplicate 
laws. 


22-15E-3. Bureau die ated: duties. mec | Ms 


A. The "mathematics and science bureau" is created in the department. The sagt shall appoint 
the chief as provided in the Public Education Department Act [Chapter 9, Article 24 NMSA 1978]. 
B. The bureau shall: > 
(1) administer the provisions of the Mathematics and Science Pdueetion Act; 
(2) provide staff support for and coordinate the activities of the council; 
(3) work with the council to develop a statewide strategic plan for mathematics and sci- 
ence education in the public schools and coordinate education activities with other state agencies, 
the federal government, business consortia and public or private organizations or other persons; 
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(4) ensure that school districts' plans include goals for i improving mathematics and science 
education aligned to the department's strategic plan; 

(5) recommend funding mechanisms that support the improvement of mathematics and 
science education in the state, including web-based mathematics and science curricula, mentoring 
and web-based homework assistance; 

(6) promote partnerships among public schools, higher education institutions, govern- 
ment, business and educational and community organizations to improve the mathematics and 
science education in the state; 

(7) develop and evaluate curricula, instroctinal programs and professional development 
programs in mathematics and science aligned with state academic content and partonenance stan- 
dards; and : 

._. (8) assess the outcomes of efforts to improve mathematics and science education using 
existing data. 


History: Laws 2007, ch. 44, § 3 and Laws 2007, ch. Compiler's notes. — Laws 2007, ch. 44 and Laws 
239, § 3. 2007, ch. 239, effective June 15, 2007, enacted duplicate 
laws. 


22-15E-4. Mathematics and science advisory council; created; members; 
terms; vacancies. 


A. The "mathematics and science advisory council" is created, composed of twelve members. 
Members of the council shall be appointed by the secretary for staggered terms of four years; 
provided that for the initial appointments, four members shall be appointed for two years, four 
members shall be appointed for three years and four members shall be appointed for four years. 
Members shall serve until their successors have been appointed and qualified. A vacancy shall be 
filled by appointment by the secretary for the unexpired term. 

B, Using a statewide application process, the secretary shall appoint members from through- 
out the state so as to ensure representation of the state's demographics, including geographic 
distribution, gender and ethnic diversity and as follows: 

(1) four members from.public schools, including at least two mathematics and science 
teachers and a school district administrator with experience in mathematics and science curricula; 

(2) three members from public post-secondary educational institutions with expertise in 
mathematics or science education; 

(3) four members from the private sector, including the national laboratories, museums: 
and science- and engineering-based businesses; and 

(4) one member who represents the New Mexico partnership for mathematics and science 
education. 

C. Members of the council shall elect a chair from among the membership. The council shall 
meet at the call of the chair not less than quarterly. 

D. Members of the council are entitled to receive per diem and ritenbe pursuant to the provi- 
sions of the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] but shall receive no 
other compensation, perquisite or allowance, 


History: Laws 2007, ch. 44, § 4; 2007, ch. 239, § 4. in Subsection A of Laws 2007, ch. 239, "Members shall 

Compiler's notes. — Laws 2007, ch. 44, § 4 and Laws serve until*their successors. have been appointed and 
2007, ch. 239, § 4, both effective June 15, 2007, enacted qualified." The section was set out as enacted by Laws 
duplicate laws, with the exception of the third sentence 2007, ch. 239, § 4. 


22-15E-5. Council duties. 


The council shall: ‘ered 
A. advise the bureau on implementation of the bureau's duties pursuant to. the Mathematics 
and Science Education Act; 
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B. make recommendations to the bureau and the department regarding the statewide strate- 
gic plan for improving mathematics and science education and advise on its implementation and 
incorporation into the department's five-year strategic plan for public elementary and secondary 
education in the state; 

C. advise the bureau, the department and the legislature regarding appropriations for math- 
ematics and science education, administration, resources and services, including programs for 
public school students and staff; 

D. work with the bureau to determine the need for improvement in mathematics and science 
achievement of public school students and make recommendations to the department on how to 
meet these needs; and 

E. produce an annual report on public elementary and secondary mathematics and science 
student achievement to be submitted to the department, the governor and the legislature no later 
than November 30 of each year. 


History: Laws 2007, ch. 44, § 5 and Laws 2007, ch. Compiler's notes. — Laws 2007, ch. 44 and Laws 
239, § 5. 2007, ch. 239, effective June 15, 2007, enacted duplicate 
laws. 


22-15E-6. Mathematics and science proficiency fund; created; purpose; 
annual reports. 


A. The "mathematics and science proficiency fund" is created as a nonreverting fund in the 
state treasury. The fund consists of appropriations, gifts, grants, donations and income from in- 
vestment of the fund. Disbursements from the fund shall be made by warrant of the secretary of 
finance and administration pursuant to vouchers signed by the secretary of public education or 
the secretary's authorized representative. 

B. The fund shall be administered by the department, and money in the fund is appropriated 
to the department to provide awards to public schools, school districts, public post-secondary 
educational institutions and persons that implement innovative, research-based mathematics 
and science curricula and professional development programs. The department shall promul- 
gate rules for the application and award of money from the fund, including criteria to evaluate 
innovative, research-based mathematics and science programs and professional development 
programs. ; 

C. Each award recipient shall provide an annual report to the bureau that includes a detailed 
budget report, a description of the services provided and documented evidence of the stated out- 
comes of the program funded by the mathematics and science proficiency fund and that provides 
other information requested by the bureau. 


History: Laws 2007, ch. 44, § 6; 2007, ch. 239, § 6. language, "of public education", in the second sentence of 

Compiler's notes, — Laws 2007, ch. 44, § 6 and Laws Subsection A of Laws 2007, ch. 239. The section was set 
2007, ch. 239, § 6, both effective June 15, 2007, enacted out as enacted by Laws 2007, ch. 239, § 6. 
duplicate laws, with the exception of the additional 

ARTICLE 15F 
New Mexico School for the Arts 
Sec. Sec. 7 
22-15F-1. Short title. 22-15F-6. Admissions criteria; equal opportunity; out- 
22-15F-2. Purpose of act. reach. 
22-15F-3, Definitions. ; 22-15F-7. Room and board charges. 
22-15F-4. Purpose of school; school exempt from certain 22-15F-8. Room and board costs; outreach activities; use 
provisions of the Charter Schools Act. of state equalization guarantee distribu- 

22-15F-5. Board created; powers and duties; solicitation ’ tions prohibited. 


of gifts, grants and donations. 
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22-15F-1. Short title. 7 
Chapter 22, Article 15F NMSA 1978 may be cited as the "New Mexico School for the Arts.Act".. 


History: Laws 2008, ch. 15, § 1; 2013, ch. 108, § 1. for the Arts Act; and at the eae of the sentence, 
The 2018 amendment, effective July 1, 2013, added deleted "This act" and added "Chapter Pe Article 15F 
the NMSA chapter and article for the New Mexico School NMSA 1978". 


22-15F-2. Purpose of act. 


The purpose of the New Mexico School for the Arts Act is to provide for the establishment of the 
"New Mexico school for the arts" as a statewide residential state-chartered charter high school 
that provides New Mexico students who have demonstrated artistic abilities and potential with 
the educational opportunity to pursue a career in the arts. 


History: Laws 2008, ch. 15, § 2. — Emergency clauses. — Laws 2008, ch. 15, §.9 con- 
tained an emergency clause and was approved Febru- 
ary 22, 2008. 


22-15F-3. Definitions. 


As used in the New Mexico School for the Arts Act: 
‘A. "board" méans the governing body of the school; and 
B. "school" means the New Mexico school for the arts. 


History: Laws 2008, ch. 15, § 3. Emergency clauses. — Laws 2008, ch. 15, § 9 con- 


tained an emergency clause and was approved) Febru- 
ary 22, 2008.. ' 


22-15F -4, Purpose of school; school exempt from certain provisions of 
the Charter Schools Act. 


A. ‘The commission may charter a "New Mexico school for the arts" as‘a statewide residential 
state-chartered charter school for grades nine through twelve to offer intensive preprofessional 
instruction in the performing and visual arts Saree with a re academic Fy na that leads 
to. a New Mexico diploma of excellence. 

B. The school and the board are subject: to all the provisions of the Pea Schools Act 
[Chapter 22, Article 8B NMSA 1978], except Subsection K of Section 22-8B-4 NMSA 1978 and 
Section 22-8B-4,1 NMSA 1978. The school shall not charge tuition, except as otherwise provided 
in the Public School Code [Chapter 22 NMSA 1978]. The school shall be supported by state funds 
in the same manner as other charter high schools authorized by the commission, 


History: Laws 2008, ch. 15, § 4. Emergency clauses. — Laws 2008, ch. 15, § 9 con- 
tained an emergency clause and was approved Febru- 
ary 22, 2008. 


22-15F-5. Board created; powers and duties; solicitation of gifts, grants 
and donations. 


The school shall be governed by a board of at least five members constituted as provided in the 
school's application for charter. No member of the board shall serve as a member of another char- 
ter school. The board shall have such powers and perform such duties as required by state and 
federal law and the school's charter, including soliciting and receiving gifts, grants and donations 
to further the purposes of the school and to assist the school in providing free or reduced-fee room 
and board for those residential students who cannot pay all or part of residential costs. 
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History: Laws 2008, ch. 15, § 5. ; Emergency clauses. — Laws 2008, ch. 15, § 9 con- 
ft abbr | tained an emergency clause and» was approved Febru- 


ary 22; 2008. 


22-15F-6. Admissions criteria; equal opportunity; outreach, 


A. The admissions criteria shall, be designed to admit, students who show exceptional promise 
or aptitude in the arts and a strong desire to pursue a career in the arts. The admissions process 
shall be conducted in a way that provides equal opportunity for admission to each prospective stu- 
dent regardless of that student's exposure to previous artistic training and without regard to the 
student's ability to pay residential costs. 

B. The board shall ensure, to the greatest extent possible and without jeopardizing admissions 
standards, that an equal number of students 1 is admitted to the school from each of the state's con- 
gressional districts. 

C. The board shall submit an annual report to the charter schools division and the commission 
that includes demographic information about both applicants and students admitted to the school, 
including the counties and the congressional districts represented by the students enrolled and 
the makeup of the student body in terms of socioeconomic status, gender and ethnicity. 

D. The school shall conduct outreach activities throughout the state to acquaint potential stu- 
dents with the programs offered by the school. The outreach activities shall include programs for 
middle school students and workshops for teachers. There shall be no admissions criteria estab- 
lished for participation in outreach activities. 


History: Laws 2008, ch. 15, § 6. _ Emergency clauses.’— Laws. 2008, ch. 15, § 9 con- 
tained an emergency clause and was approved Febru- 
_ .ary 22, 2008. 


22-15F-7. Room and board charges. 


A. The school shall charge residential students a fee to cover the costs of room and board. The 
board shall establish a sliding-fee scale based on the student's ability to pay. The commission shall 
approve room and board charges and the sliding-fee scale during the planning year of the school 
and may approve changes to the charges and scale as requested by the board. 

B. The school shall report each year to the charter schools division and the commission on the 
number of students requiring financial assistance for room and board; the amount of financial as- 
sistance provided; and the amount and source of gifts, BhAnIS and donations received by the school 
to provide that-financial assistance. ; 


History: Laws 2008, ch. 15, $7. Emergency clauses. — Laws 2008, ch. 15, § 9 con- 


tained an emergency clause and was approved Febru- 


ary 22, 2008. 


22-15F-8. Room and board costs; outreach activities; use of state 
equalization guarantee distributions prohibited. 


The school, either through a foundation or other private or public funding sources, shall obtain 
funding to ensure that the school has adequate revenue to pay for all expenses associated with 
outreach activities provided for in Section 22-15F-6 NMSA 1978 and for room and board costs for 
those students who are not able to pay the full cost of room and board as provided in Section 22- 
15F-7 NMSA 1978. The school shall account separately for the costs of outreach activities and 
room and board and for the revenue received from private or public sources to pay those costs. The 
school shall not use money received fromthe state equalization guarantee distribution for these 
purposes. Failure of the school to secure adequate funding for these purposes shall be grounds for 
denial or revocation of a charter. 
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History: Laws 2008, ch. 15, § 8; 2013, ch. 108, § 2. 

The 2013 amendment, effective July 1,:2018, prohib- 
ited the use of state equalization guarantee distributions 
for outreach activities and room and board expenses for 
students at the school for the arts; in the title, after "ac- 
tivities", deleted "private funding required" and added 
"use of state equalizaton guarantee distributions prohib- 
ited"; in the first sentence, after "or other private", added 
“or public", after "funding sources", added "shall", after 


. PUBLIC SCHOOLS 


22-16-2 


"funding sources shall obtain", deleted "gifts, grants and 
donations" and adds the word "funding", after "provided 
for in Section", deleted "6 of the New Mexico School for the 
Arts Act" and added "22-15F-6 NMSA 1978", and after "as 
provided in Section", deleted "7 of the New Mexico School 
for the Arts Act" and added "22-15F-7 NMSA 1978", in the 
second sentence, after "received from private", added "or 
public"; and in the third sentence, after "received from the 
state", added "equalization guarantee distribution". 


ARTICLE 16 


Transportation of Students 


Sec. 

22-16-1. State transportation division; director. 

22-16-2. State transportation division; duties. 

22-16-83. School bus service contracts, 

22-16-4, School bus routes; limitations; exceptions; mini- 


mum requirements. 
22-16-4.1. Repealed. 
22-16-5. Repealed. 
22-16-6. Reimbursement of parents or guardians. 


Sec, 

22-16-7, Repealed. 

22-16-8. Cattle guards on school bus routes. 

22-16-9. School buses; termination of use; resale. 

22-16-10, Use of state or county equipment for snow re- 
moval. 

22-16-11. Regulations relative to school buses. 

22-16-12. School transportation training fund; created. 


22-16-1. State transportation division; director. 


A. The "state transportation division" is created within the department.of education [public 


education department). 


B. The state superintendent [secretary] shall appoint a director of the state transportation 
division to be known as the "state transportation director". 

C. The state board [department] may delegate to the state superintendent [secretary] its 
administrative functions relating to public school transportation. 


History: 1953 Comp., § 77-14-1, enacted by Laws 
1967, ch. 16, § 219; 1995, ch. 208, § 4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 
references to the secretary of public education and all ref- 
erences to the former state board of education or state de- 
partment of education shall be deemed.references to the 
public education department. See 9-24-15 NMSA 1978. 

Cross references. — For emergency transportation, 
see 22-17-1 NMSA 1978 et seq. 

For divisions of the public education department, see 9- 
24-4 NMSA 1978. 

The 1995 amendment, effective July 1, 1995, deleted 
"With approval of the state board" from the beginning 


of Subsection B, and substituted "Superintendent" for 
"transportation division" in Subsection C, 


» ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. 
Jur. 2d Schools §§ 263 to 269. 

One transporting children to or from school as indepen- 
dent contractor, 66 A.L.R. 724, 

Constitutionality of statute providing school-bus service 
for pupils of parochial or private schools, 168 A.L.R. 1484. 

Buses: constitutionality, under state constitutional pro- 
vision forbidding financial aid to religious sects, of public 
provision of school bus service for private school pupils, 41 
A.L.R.3d 344, 

78 C.J.S. Schools and School Districts § 7. 


22-16-2. State transportation division; duties. | 


Subject to the policies of the state board [department], the state transportation division of the 
department of education [public education department] shall: : 

A. establish standards for school bus transportation; 

B. establish standards for school bus design and operation pursuant to provisions of Sec- 


tion 22-16-11 NMSA 1978; 


C. establish procedures pertaining to the resolution of transportation issues in areas where 
local school districts are engaged in school district boundary disputes; 
D. enforce those regulations adopted by the state board [department] relating to school bus 


transportation; 
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22-16-3 


TRANSPORTATION OF STUDENTS 


22-16-3 


E. audit records of school bus contractors or school district-owned bus operations i in accordance 
with regulations promulgated by the state transportation director; 

_E.. establish standards and certify for safety, vehicles that. are defined as school. buses. by the 
Motor Vehicle Code [Articles 1 through’8 of Chapter 66 [except 66-7-102.1] NMSA 1978]; and 

G. establish regulations for the purpose of permitting commercial advertisements on school buses. 


History: 1953 Comp., § 77-14-2, enacted by Laws 
1967, ch. 16, § 220; 1975, ch. 342, § 3; 1976 (S.S.), ch. 20, 
§ 3; 1978, ch. 200, § 2; 1978, ch. 211, § 15; 1979, ch. 53, 
§ 1; 1979, ch. 305, § 5; 1998, ch. 226, § 46; 1995, ch. 208; 
§ 5; 1997, ch. 238, § 2: 

Cross references: — For divielons of the public edubav 


tion department, see 9-24-4 NMSA 1978. L 


For transfer of powers and duties of the former state 
board and former department of education, see 9-24-15 
NMSA. 

For provisions relating to financing of public school bus 
transportation generally, see 22-8-29 ,to .22-8-32 NMSA 
1978. 

For school bus advertisements, see 22-28-1 NMSA 1978. 

For transportation of blind children to New Mexico 
school for visually handicapped, see 21-5-6 NMSA 1978, 

For design and operation regulations for school buses, 
see 22-16-11 NMSA. 1978. — 

The 1997 amendment, effective June 20, 1997, added 
Subsection G,. 

The 1995 amendment, effective July 1, 1995, aoneriel 

"provisions of" in Subsection B, rewrote Subsection C, and 


in Subsection F, deleted "inspect" preceding “and certify" 


and inserted "that are". | 
The 1993 amendment, effective July 1, 1998, inserted 


paragraph; inserted "for school bus design and operation" 
and ‘substituted "22-16-11" for "66-7-365" in Subsection 
B; substituted "vocational and special" for "cooperative" 
in Paragraph (2) of Subsection C; deleted former Para- 
graphs (3) to (5) of Subsection C, pertaining to transporta- 
tion routes to and from training centers for execptional 
children, early childhood education programs and state 
institutions under the authority of the secretary of health, 
making a related grammatical change; deleted former 
Subsection D, which read "cooperate with the director 
in matters relating to the financing of public school bus 


_transportation"; resdesignated former Subsections E to G 


as Subsections D to F; deleted "issue and" at the begin- 
ning of Subsection D; substituted "state transportation 
director" for "school transportation director" in Subsec- 


‘tion KE; and substituted "the Motor Vehicle Code" for "Sec- 
, tion 66-1-4 NMSA 1978" in Subsection F. 


ANNOTATIONS 


‘Duty of care. — The state transportation division of 
the state board of education had a legal duty to establish 


r. ..bus stops on school bus routes, and thus owed a duty of 


care to a child injured in an accident, while crossing a 
road to catch the bus to her school. Gallegos v. State Bd. of 
Edue., 1997-NMCA-040, 123 N.M. 362, 940 P.2d 468. 


"of the department of education" in the introductory 


22-16-3. School bus service contracts: 


A. A school district may provide transportation services to students through the use of school 
bus service contracts. School districts may enter into school bus service contracts. with individual 
school bus owner-operators or with school bus fleet owners or with both. A school district shall not 
enter into any school bus fleet service contract with any person .who is simultaneously employed 
by, that school district as an individual school bus owner-operator. 

B, _ All contracts entered into by.a school district to provide school bus service to students at- 
tending public school within the school district shall. be approved, by the local school board, The 
contracts shall be in. writing on forms. approved by the department and the department shall 
require documentation that the school district, has filed a lien on each school bus as provided in 
Section 22-8-27 NMSA 1978. 

C.... In addition to approving the form of the contract, the denartnent shall, by rule, sata tilinh 
the parameters of school bus service contracts to include recognition of fuel costs, operation and 
maintenance costs and employee salary and benefits costs. In entering into school bus service con- 
tracts, school districts shall give preference to in-state service providers and the use of multiple 
providers. Upon request, the department shall provide assistance to localschool districts in the 
negotiation and award of school bus service contracts. ~~ 

D.._A school district may enter into a school bus service contract for a term not, to exceed five 
years. A school bus’service contract may provide, at the expiration of the term of the contract, for 
annual renewal of the school bus service contract on the same terms and conditions at the option 
of the local school board. 

E. In the event a contract with a school bus operator is terminated or not renewed by either 
party, the buses owned by the operator that are used pursuant to the operator's school bus service 
contract shall be appraised by three qualified appraisers appointed by the local school board and 
approved by the state transportation director. The operator succeeding to the contract shall pur- 
chase, with the approval of the operator whose contract was terminated, all of the buses owned by 
the former operator at their appraised value. 
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22-16-4 PUBLIC SCHOOLS” 22-16-4 


History: 1953 Comp., § 77-14-3, enacted by Laws. . The 1995 amendment, effective July 1, 1995, added 
1967, ch. 16, § 221; 1993, ch. 226, § 47; 1995, ch, 208, Subsection A, redesignated former Subsection A as Sub- 
§ 6; 2009, ch. 92, § 2, section B, deleted "and the state transportation director" 

Cross references. — For transfer of powers and duties at the end of the first sentence in Subsection B, added 
of the former state board and department of education, see..,:. Subsection C, redesignated former Subsection B as Sub- 
9-24-15 NMSA. section D, substituted "five years" for "four years" and de- 

The 2009 amendment, effective June 19, 2009, in leted "if approval is granted by the state transportation 
Subsection B, in the second sentence, after "approved by director" following "school board" in Subsection D, and re- 
the", deleted state board" and added:the remainder of the, designated former Subsection C as Subsection EH. 
sentence; in Subsection C, after "contract, the", changed The 1993 amendment, effective July 1, 1993, inserted 
"state board" to "department" and changed "regulation" if "local school board and the" in the first sentence and sub- 
"rule"; and in Subsection E, after "terminated", added "o stituted "approved by the state board" for "provided by 
not renewed by either party". . the state transportation division" at the end of the sec- 

Applicability. — Laws 2009, ch. 92, § 3 provided that ond sentence of Subsection A; and made.a minor stylistic - 


the provisions of Laws 2009, ch. 92, 88 1 and;2 apply to. change in Subsection C, 
contracts, including contract renewals, entered into on‘or dete 4 m9 
after June 19, 2009. 


22-16-4. School bus routes; limitations; exceptions; minimum 
requirements. 


A. Bus routes shall be established by the local school district. 

B. Except as provided in Subsections C and E of this section, no school bus route shall be main- 
tained for distances less than: ) 

(1) one mile one way for students in grades kindergarten through six; 
(2) one and one-half miles one way for students in grades seven through nine; and 
(3) two miles one way for students in grades ten through twelve. 

C.. In school districts having hazardous walking conditions as determined by the local school 
board and confirmed by the state transportation director, students of any grade may be trans- 
ported a lesser distance than that provided in Subsection B of this section. General standards for 
determining hazardous walking conditions shall be established by the state transportation divi- 
sion of the department with the approval of the department, but the standards shall be flexibly 
and not rigidly applied by the local school board and the state transportation director to prevent 
accidents and help ensure student safety. 

D. Aschool district with from one to six students enrolled in the school district whose residence, 
within the boundaries of the school district, is five or more miles from the student's or students' 
school or schools shall be able to provide transportation to and from school by means of a school- 
district-owned, minimum six-passenger, full-size, extended-length, sport utility vehicle driven by 
a school district employee certified as an activity driver by the district with both the vehicle and 
driver insured by the public school insurance authority; provided that the local superintendent is 
able to demonstrate a need. The department shall adopt rules to provide for wae safety of students 
transported in a sport utility vehicle pursuant to this section. 

E. Exceptional children whose handicaps require transportation and hee and four-year-old 
children who meet the department-approved criteria and definition of developmentally disabled 
may be transported a lesser distance than that provided in Subsection B of this section. 


History: 1953 Comp., § 77-14-4, enacted by Laws deleted "state board-approved" and added "department- 
1967, ch. 16, § 222; 1975, ch. 342, § 4; 1987, ch. 149, approved", 
§ 3; 1998, ch. 284, § 1; 1995, ch. 208, § 7; 2017, ch. 94, The 1995 amendment, effective July 1, 1995, sub- 
§1. stituted "established by the local school district" for "ap- 

The 2017 amendment, effective June 16, 2017, au- proved annually" in Subsection A, deleted "approved or" 
thorized certain school districts to transport certain stu- preceding "maintained", in Subsection B, inserted "of the 
dents to and from school by means of a six-passenger department of education" in Subsection C, and deleted for- 
sport utility vehicle; in Subsection B, after "Subsections mer Subsections E, F and G relating to bus routes serving 
C and", deleted "D" and added "E"; in Subsection C, after less than ten students, 
the first occurrence of "department", deleted "of educa- The 1993 amendment, effective pie 18, 1993, in Sub- 
tion", and after "approval of the", deleted "state board" section C, deleted "extremely" preceding "hazardous" near 
and added "department"; added a new Subsection D the beginning, added "General" at the beginning of the 
and redesignated former Subsection D as Subsection second sentence and added the language beginning "but 
EK; and in Subsection E, after "children who meet the", the standards" at the end of the second sentence. 
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22-16-4.1 TRANSPORTATION OF STUDENTS 22-16-8 


22-16-4.1. Repealed. 


Repeals. — Laws 1993, ch. 226, § 54 repealed 22-16-4,1 routes, effective July 1, 1993. For provisions of former sec- 
NMSA 1978, as enacted by Laws 1979, ch. 289, § 2 and tion, see the 1992 NMSA 1978 on NMOneSource.com. 
ch. 305, § 6, concerning vocational education school bus 


22-16-5. Repealed. 


Repeals. — Laws 1995, ch. 208, § 16 repealed 22-16-5 a school bus route, effective July 1, 1995. For provisions 
NMSA 1978, as enacted by Laws 1967, ch: 16, § 223, re- of former section, see the 1994 NMSA 1978 on NMOne- 
lating to procedures for the local school board to object to Source.com. 


22-16-6. Reimbursement of parents or guardians. 


A local school board may, subject to regulations adopted by the state board [department], pro- 
vide per capita or per mile reimbursement to a parent or guardian in cases where regular school 
bus transportation is impractical because of distance, road conditions or sparseness of population 
or in cases where the local school board has authorized a parent to receive reimbursement for 
travel costs incurred by having a child attend a school outside the child's attendance zone. 


History: 1953 Comp., § 77-14-6, enacted by Laws The 1993 amendment, effective July 1, 1993, deleted 


1967, ch. 16, § 224; 1973, ch. 337, § 1; 1990 (1st S.S.), the subsection designation "A" at the beginning of the 
ch. 9, § 12; 1993, ch. 226, § 48; 1995, ch. 208, § 8. section and deleted former Subsections B and C, pertain- 
Bracketed material. — The bracketed material was «ing to the requirement for application for reimbursement 
inserted by the compiler and is not part of the law. of a parent for transportation costs and defining "atten- 
Laws 2004, ch. 25, § 27, provided that. all references to .. dance zone". 
the superintendent of public instruction shall be deemed The 1990 (1st S.S.) amendment, effective June 18, 
references to the secretary of public education and all ref- 1990, added the Subsection A designation, inserting 
erences to the former state board of education or state de- therein "subject to regulations adopted by the state board 
partment of education shall be deemed references to the and", "or in cases where the local school board has autho- 
public education department. See 9-24-15 NMSA 1978. rized a parent to receive reimbursement for travel costs 
The 1995 amendment, effective July 1, 1995, deleted incurred by having a child attend a school outside the 
“and with the approval of the state transportation direc- child's attendance zone", and "of the department of edu- 
tor" preceding "provide" near the beginning of the section, cation", made minor stylistic changes, and added Subsec- 
and deleted the former last sentence of the section which tions B and C. 
read: "A schedule providing for the reimbursement of par- 
ents and guardians in an amount that is reasonable and ANNOTATIONS 


comparable to that which would be paid to a school bus 
contractor for the transportation of pupils, when compu- 
tation for payment excludes the factors of size and age insure a maximum amount of uniformity in payments for 
of school bus equipment and the driver's salary, shall be this type of transportation in school districts where simi- 


established by the state transportation division of the lar conditions prevail. 1966 Op: Att'y Gen. No. 66-134 (de- 
department of education with the approval of the state cided under prior law). 
board." 


Purpose of reimbursement schedule. — The reim- 
bursement schedule provision is apparently designed to 


22-16-7. Repealed. 


Repeals. — Laws 1993, ch. 226, § 54 repealed 22-16-7 effective July 1, 1993. For provisions of former section, see 
NMSA 1978, as enacted by Laws 1967, ch. 16, § 225, con- the 1992 NMSA 1978 on NMOneSource.com. 
cerning county school bus transportation expenditures, 


22-16-8. Cattle guards on school bus routes. 


The board of county commissioners of each county shall construct cattle guards where privately 
owned fences intersect school bus routes on county roads when consent is obtained from each 
owner of real property upon which the cattle guards are to be constructed. The cost of constructing 
the cattle guards shall be paid out of the county road fund as other county road expenses are paid. 


5 


History: 1953 Comp., § 77-14-8, enacted by Laws The 2009 amendment, effective June 19, 2009, re- 
1967, ch. 16, § 226; 2009, ch.49,§ 1. quired a county to pay for cattle guards only where pub- 
; licly owned fences intersect a school bus route. 
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22-16-9 . PUBLIC SCHOOLS 22-16-11 


22-16-9. School buses; termination of use; resale. 


A. When a school bus is being operated for purposes other than to actually transport students 
to and from school or on school activity trips, all markings indicating "school bus" shall be covered 
or removed. 

B. When a school bus is sold to be used exclusively for purposes other than the transporta- 
tion of students, all school bus identification shall be removed. In addition, unless the motor ve- 
hicle is painted a different color than, that prescribed by the state board [department] for school 
buses, a series of diagonal black stripes shall be painted on the rear of the motor vehicle, The 
stripes shall be at least three feet long, four inches wide, and shall be spaced not more than ten 
inches apart. if 

C. The provisions of this section shall apply to any school bus that is operated.on any public 
street or highway, except for the purpose of taking it to a place to be pee or moving it to a place 
of storage. . 


History: 1953 Comp.,.§ 77-14-9, enacted by Laws deemed references to the secretary of public: education 


1967, ch. 16, § 227. and all references to the former state board of education 
Bracketed material. — The bracketed material was - or state department of education shall be deemed refer- 
inserted by the compiler and is not part of the law. : ences to the public education department. See 9-24-15 


Laws 2004, ch. 25, § 27, provided that all references NMSA 1978. 
to the superintendent of public instruction shall be 


22-16-10. Use of state or county equipment for snow ‘removal. 


The state or any county may, in order to provide for the public health, safety and welfare, use Pits 
road EAU PAEA for snow removal on any school bus route. 


History: 1953 Obiep., § 77-14-10, enacted by Laws 
1975, ch. 79, § 1. 


22-16-11. Regulations relative to school buses. 


A. The state transportation director, appointed as provided in Section 22-16-1 NMSA 1978, 
shall adopt and enforce regulations adopted by the'state board [department] not inconsistent 
with the Motor Vehicle Code [Articles 1 through 8 of Chapter 66 [except 66-7-102.1] NMSA 
1978] to govern the design and operation of all school buses, used for the transportation of 
school children, when owned and operated by any school district or privately owned and oper- 
ated under contract with any school district in this state, and the regulations shall by refer- 
ence be made a part of any such contract with a school district. Every school district, its of- 
ficers and employees and every person employed under contract by a peboo! district shall be 
subject to the regulations. 

B. Any officer or employee of any school district who violates any of the pia meal or fails to 
include obligation to comply with the regulations in any contract executed by him on behalf of a 
school district is guilty of misconduct and subject to removal from office or employment. Any per- 
son operating a school bus, under contract with a school district, who fails to comply with any of 
the regulations is guilty of breach of contract, and the contract may be canceled after notice and 
hearing by the state transportation director acting in cgtinai gs with the FOSDONBIDIS officers of 
the school district. 

C. Any driver of a school bus who fails to aia dk with sy! of the regulations is guilty of a mis- 
demeanor. 


History: 1953 Comp., § 64-7-365, enacted by Laws Laws 2004, ch. 25, § 27, provided that all references to 


1978, ch. 35, § 469; 1978 Comp., § 66-7-365, recom- the superintendent of public instruction shall be deemed 
niled as § 22-16-11 by Laws 1993, ch. 226, § 53; 1995, references to the secretary of public education.and all ref- 
ch, 208, § 9. erences to the former state board of education or state de- 
Bracketed material. — The bracketed material was partment of education shall be deemed references to the 
inserted by the compiler and is not part of the law. public education department. See 9-24-15 NMSA 1978. 
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22-16-12 


Cross references, — For duty of the state transporta- 
tion division to establish standards pursuant to this sec- 
tion, see 22-16-2 NMSA 1978, © 

For overtaking and passing a school bus, see 66-7-347 
NMSA 1978. — 

For the markings which indicate a school bus, see 66-7- 
347 and 22-16-9 NMSA 1978. 

For special lighting equipment on school buses, see 66- 
7-348 NMSA 1978. 

For the penalty for a misdemeanor, see 66-8-7 NMSA 
1978. 

The 1995 amendment, effective July 1, 1995, inserted 
"adopted by the state board" in Subsection A, substituted 
"state transportation director" for "director of transporta- 
tion" in Subsections A and B, and made minor stylistic 
changes throughout the section. 


EMERGENCY TRANSPORTATION 


22-17-2 


ANNOTATIONS 


Liability under Tort Claims Act. — Neither the 
adoption and enforcement of regulations to govern the 


design and operation of school buses, nor the design, plan- 


ning and enforcement of safety rules for school bus trans- 
portation, fall within the meaning of "operation" of a motor 
vehicle, for purposes of Section 41-4-5 NMSA 1978 (liabil- 
ity of government employees under Tort Claims Act). Chee 


~ Owens v. Leavitts Freight Serv., Inc., 1987-NMCA-037, 106 


N.M. 512, 745 P.2d 1165. 

Am. Jur. 2d, A.L.R. and C,J.S. references, — 79 
C.J.S. Schools and School Districts § 480. 

Tort liability of public schools and institutions of higher 
learning for accidents associated with transportation of 
students, 23 A.L.R.5th 1. 


22-16-12. School transportation training fund; created. 


The ' ‘school transportation training fund" is created in the state treasury. The fund consists 
of payments from school districts and charter schools for school transportation training work- 
shops and other types of school transportation training described in rule provided by the public 
education department, income from investment of the fund and money otherwise accruing to 
the fund. Money in the fund shall not revert to any other fund at the end of a fiscal year. The 
public education department shall administer the fund, and money in the fund is subject to 
appropriation by the legislature to the public education department to provide public school 
transportation workshops and training services to school districts and charter schools, includ- 
ing supplies and professional development for public education department staff. Money in 
the fund shall be disbursed on warrants signed by the secretary of finance and administration 
pursuant to vouchers signed by the secretary of public education or the secretary's authorized 
representative. 


History: Law 2014, ch. 74, § 1. 
Effective dates, — Laws 2014, ch. 74, § 2 made Laws 
2014, ch. 74, § 1 effective July 1, 2014. 


Compiler's notes. — Laws 2014, ch. 74, § 1 was er- 
roneously compiled as 22-2-22 NMSA 1978 and has been 
recompiled as 22-16-12 NMSA 1978 by the compiler. 


ARTICLE 17 


Emergency Transportation 


i ' 


Sec. 
22-17-38: State transportation director; approval. 
22-17-4. Termination of permit. 


Sec. 
.22-17-1. Short title.» 
22-17-2. Public regulation commission permits. 


22-17-1. Short title. | 


Ratiail 1 through 4 [29-17 1 to 22-17-4 NMSA 1978] of this act may be cited as the "Emergency 
peenshortetae Att, 


History? 1953 pal os 77-14A-1, enacted by Laws. 
1974, ch, 38, § 1. . 


a fatay: 
sitite 


22-17-2. Public peiiatiad commission permits.’ 


A. Subject to the Emergency Pransdetathon Act, the public regulation commission may ap- 
prove a permit application of a school district operating its own school buses or of an independent 
school bus operator who operates schaol buses under contract with a school district for the opera- 
tion of such buses for general public transportation if the commission determines that: 
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22-17-3 


PUBLIC SCHOOLS 


22-17-3 


(1) the school district operating its own school buses or the independent school bus opera- 
tor has complied with laws, resulations and other requirements governing transportation of the 


general public; 


(2) existing public or private transportation systems will not be adversely affected by the 
use of school buses for general public transportation; and 
(3) a public transportation emergency exists within the proposed area of operation neces- 
sitating the use of school buses for general public transportation. 
B. Notice of approval or denial of the permit application shall be submitted to the state trans- 
portation director and to the applicant within ten daye of final determination by.the public regula- 


tion commission. 


C. As used in the Emergency Transportation Act, "public transportation emergency" includes — 


an event: 
(1) that is open to the public; 


dents; 


(2) that, if in a class A county, is expected to attract over fifty thousand visitors and resi- 


(3) that has such insurance or surety as is necessary to insure against all losses and dam- 


ages proximately caused by or resulting from the negligent operation, maintenance or use of school 
buses or for loss of or damage to property of others; and 
(4) for which school buses are needed to transport the public to the event because: 
(a) existing public transportation systems cannot adequately and timely transport 


the public to the event; 


(b) private transportation systems are unavailable or prohibitively expensive; or 
(c) the event and the surrounding area are likely to suffer economic hardship if school 
buses are not utilized pursuant to the Emergency Transportation Act. 


History: 1953 Comp., § 77-14A-2, enacted by Laws 
1974, ch. 38, § 2; 2001, ch. 48, § 2. 

Cross references, — For exemption of motor vehicles 
used pursuant to article from motor carrier regulations, 
see 65-2A-38 NMSA 1978. 

For Public Regulation Commission, see 8-7-1 NMSA 
1978. 


The 2001 amendment, effective June 15, 2001, sub- 
stituted "Public regulation commission" for "Corporation 
commission" in the section heading; substituted "public 
regulation" for "state corporation" in Subsection A; in 
Subsection B, deleted "of the state transportation divi- 
sion of the department of education" following "director", 
inserted "public regulation" preceding "commission"; and 


added Subsection C, 


22-17-3. State transportation director; approval. 


A. Upon the receipt of approval of the permit application from the state corporation commis- 
sion [public regulation commission], the state transportation director may grant a permit to oper- 
ate school buses for general public transportation to a school district that operates its own school 
buses or to the independent school bus operator who operates school buses under contract with a 
school district, if he determines: 

(1) that school bus service to students will not be adversely affected by issuing the permit; 

(2) that the operation of such buses for general public transportation service by the dis- 
trict or the independent operator will not provide unnecessary duplication of a general public 
transportation service by school buses of another school district or independent;school bus opera- 
tor contracting with another district; and 

(3) that there has been compliance with the rules and regulations of the state transporta- 
tion director issued pursuant to the Emergency Transportation Act. 

B. The state transportation director, subject to the approval of the state superintendent [sec- 
retary] of public instruction, shall by regulation provide for application fees, forms and permit 
procedures pursuant to the Emergency Transportation Act.. 

C. Apermit issued under this section shall be valid for one year ‘and shall be annually renewed 
upon payment of a reasonable application fee to the state transportation division and certifica- 
tion by the state corporation commission [public regulation commission] of the permittee's com- 
pliance with all applicable laws. Notice of renewal of the:permit shall be delivered by the state 
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22-17-4 GENERAL OBLIGATION BONDS OF SCHOOL DISTRICTS 22-18-1 


transportation division to the state nl Bint pennp ay commission [public regulation commission] and 
the local school board concerned. | 


History: 1953 Comp., § 77-14A-3, enacted by Laws be construed to be references to the pubie regulation com- 
1974, ch. 38, § 3. mission. : 

Bracketed material. — The bracketed material was Laws 2004, ch. 25, § 27, provided that all references to 
inserted by the compiler and is not part of the law. the superintendent of public instruction shall be deemed 

Laws 1998, ch. 108, § 80 provided that all references in references to the secretary of public education and all ref- 
law, rules, tariffs, orders and other official acts to the state: erences to the former state board of education or state de- 
corporation commission, the insurance board, the fire partment of education shall be deemed references to the 


board or the New Mexico public utility commission shall public education department. See 9-24-15 NMSA 1978, 


22-17-4, Termination of permit. 


A permit issued pursuant to the Emergency Transportation Act shall be terminated by the state 
transportation director upon thirty days': written notice to the holder of the permit, if the state 
transportation director receives written notice from: 

A. the state corporation commission [public regulation commission] that it has determined 
that a public transportation emergency in the area in which the permittee provides general public 
transportation no longer exists, or that public or private transportation systems are being ad- 
versely affected in such area; or 

B, the local:school board that such board has determined that school bus service to'students is 
being adversely affected by providing general public transportation under the permit. 


History: 1953 Comp,, § 77-14A-4, enacted by Laws corporation commission, the instirance board, ‘the fire 


1974, ch, 38, § 4. board or the New Mexico public utility commission shall 
Bracketed material. — The bracketed material was be construed: to be references to the public regulation com- 
inserted by the compiler and is not part of the law. mission, 


Laws 1998, ch. 108, § 80 provided that all references in 
law, rules, tariffs, orders and other official acts to the state 


ARTICLE 18 
General Obligation Bonds of School Districts 


Sec. Sec. 
22-18-1. General obligation bonds; authority to issue. |. 22-18-8. Restriction on bond elections. 
22-18-2. Bond elections; qualification of voters; calling 22-18-9. Approval.of bond issue by attorney general. 
for bond elections. 22-18-10. Bond election contests. 
22-18-3. Repealed. 22-18-11. General obligation bonds; issuance; sale. 
22-18-4. Bond elections; conduct. 22-18-12. Budgetary provisions; payment of principal 
22-18-5, . Bond elections; ballots. and interest. 
22-18-6. Repealed. ; : 22-18-13, Timely payment of school district obligations. 
8-7. Authority to issue bonds. 


22-18-1. General obligation bonds; authority to issue. 


A. After consideration of the priorities for the school district's capital needs as shown by the 
facility assessment database maintained by the public school facilities authority and subject to the 
provisions of Article 9, Section 11 of the constitution of New Mexico and Sections 6-15-1 and 6-15-2 
NMSA 1978, a school disecice may issue general obligation bonds for the purpose of: 

(1) erecting, remodeling, making additions to and furnishing school buildings, including 
teacher housing; 

(2) . purchasing or improving school grounds;.. ) 

(8) purchasing computer software and hardware for student use in public schools; 

(4) providing matching funds for capital outlay projects funded pursuant to the Public 
School, Capital Outlay Act [Chapter 22, Article 24 NMSA 1978]; or 

(5) ‘any combination of these purposes. 
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B. The bonds shall be fully negotiable and constitute negotiable instruments within the mean- 
ing and for all purposes of the Uniform Commercial Code [Chapter 55 NMSA 1978]. 


History: 1958 Comp., § 77-15-1, enacted by Laws .The 2005 amendment, effective April 6, 2005, pro- 
1967, ch. 16, § 228; 1996, ch. 67, § 1; 2005, ch. 274, § 14; vided that a school district may issue bonds after consid- 
2007, ch. 173, § 21; 2009, ch. 132, § 1; 2021, ch. 52, § 7. ering the priorities for the school district's capital needs 

Cross references. — For public school finances gener- as shown by the facility assessment database maintained 
ally, see 22-8-1 NMSA 1978 et seq. by the public school facilities authority and that bonds 

For school revenue bonds, see 22-19-1 NMSA 1978 et may be issued to provide matching funds for capital out- 
seq. lay projects funded pursuant to the Public School gen 

For school construction, see 22-20-1 NMSA 1978 et seq. Outlay Act, 

For public school emergency capital outlays, see 22-24-1 The 1996 amendment, effective May 15, 1996, in- 
NMSA 1978 et seq. serted ' ‘purchasing computer software and hardware for - 

For public school capital improvements, see 22-25-1 student use in public schools" near the end of the first 
NMSA 1978 et seq, sentence. 

For constitutional provision relating to school district 
indebtedness, see N.M. Const., art. IX, § 11. ANNOTATIONS 

For issuance and sale of bonds by school districts gener- "School building". — The term "school building" has 


ally, see 6-15-83 to 6-15-10 NMSA 1978. aay been defined by the courts in-the context of the expendi- 
For issuance of refunding bonds by school districts gen- ture of revenues from a bond issue to mean a structure 
erally, see 6-15-11 to 6-15-22 NMSA 1978. which is used for teaching. 1981 Op. Att'y Gen. No. 81-01. 
For the Public School Lease Purchase Act, see 22-26A-1 Buildings for teacher housing not school build- 
NMSA 1978. i ings. — Buildings used for teacher housing, which are 
_The 2021 amendment, effective July 1, 2021, autho- not used for instructional purposes, do not fall within the 
rized general obligation bonds to be used to erect, remodel, meaning of the term "school building" as it is commonly 
or make additions to teacher housing; and in Subsection used in bonding provisions. 1981 Op. Att'y Gen. No. 81-01. 
A, Paragraph A(1), after "buildings', added. "including Revenues generated by school district general obliga- 


teacher housing". 4 tion bonds or pursuant to the Public School Capital Im- 
The 2009 amendment, effective June 19, 2009, deleted provements Act may not be spent to construct teacher 


former Paragraph (5) of Subsection A, which provided for housing. 1981 Op. Att'y Gen. No. 81-01. 

payment pursuant to a financing agreement for the leas- Am, Jur, 2d, A.L.R. and C.J.S, references. — 64 Am. 

ing <i a building or other real property with an:option to Jur, 2d Public Securities and Obligations §§ 120, 122. 

purchase, F ticle, "No Cake For Zuni: The Constitutionality of 
The 2007 amendment, effective June 15, 2007, added perme ik ee ay Set land ad a ae 7 rd 


New Mexico's Publie School Capital Fi System," 's 
Paragraph (5) of Subsection A to provide for the issuance a, MAMAS Rav 8072007): Tera eveheah wtitead or a 


of bonds to make certain lease payments. 


22-18-2. Bond elections; qualification of voters; calling for bond 
elections. | 


A. Before any general obligation bonds are issued, a local school board of a school district shall 
submit to a vote of the qualified electors of the school district the question of creating a debt by 
issuing the bonds, and a majority of those persons voting on the question shall vote for issuing the 
general obligation bonds. 

_B. The election on the question of creating a debt by issuing general obligation bonds shall be held 
pursuant to the provisions of the Local Election Act [Chapter 1, Article 22 NMSA 1978]. The question 
shall be submitted to a vote at a district election upon the initiative of a local school board or upon 
a petition being filed with a local school board signed by qualified electors of the school district. The 
number of signatures required on the petition shall be at least ten percent of the number of votes cast 
for governor in the school district'in the last preceding general election. For the purpose of determin- 
ing the number of votes cast for governor in the school district at the last preceding general election, 
any portion of a voting division within the school district shall be construed to be wholly within the 
school district. A local school board shall call for a bond election at the next regular local or special 
election within ninety days following the date a properly signed petition is filed with it; provided that 
the timing of the election does not conflict with the provisions of Section 1-24-1 NMSA 1978. ~ 


History: 1953 Comp., § 77-15-2, enacted by Laws with the provisions of the Special Election ‘Act; in Subsec- 
1967, ch. 16, § 229; 2001, ch. 61, § 1; 2018, ch. 79, § 91; = ~ tion B, after"provisions of Section", deleted "1-12-71" and 
2019, ch. 212, § 220. added "1-24-1",.. 

Cross references. — For requirement that persons . The 2018 amendment, effective July 1, 2018, provided 
be registered voters to vote in bond elections, see 22-18-4 that elections on the question of creating a debt by i issuing 
NMSA 1978, . general obligation bonds shall be held pursuant to the Local 

The 2019 amendment, effective April 3, 2019, pro- Election Act, restricted the timing of the bond election so 
vided that the timing of a bond election shall not conflict it will not conflict with other provisions of law, and made 
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technical and conforming changes; in Subsection A, after Const. by restricting the right. to vote in school district 
"electors of the school district", deleted "owning real estate bond elections to real estate owners, and likewise, this 
in the school district"; and in Subsection B, after "shall be section, which implements N.M. Const., art. IX, § 11, con- 
held", deleted "at the same time as a regular school district flicts with the equal protection clause of the U.S. Const. 
election or at any special school district election which is insofar as it restricts the franchise in school district bond 
not within ninety days after a regular school district elec- elections to real estate owners or to those who have paid 
tion" and added "pursuant to the provisions of the Local a property tax on property in the school district for the 
Election Act", after "submitted to a vote at", deleted "general preceding year. Prince v. Board of Educ,, 1975-NMSC-068, 
or special school", after "qualified electors of the school dis- 88 N.M. 548, 543 P.2d 1176. 
trict", deleted "having paid a property tax on property in the Provision means that a voter in a school bond 
school district for the preceding year, according to the latest election must be a resident of the district, an owner 
completed tax rolls", after "call for a bond election at", de- of real estate within the same, but it is not necessary to 
leted "a" and added "the next", after "regular", added "local", have paid taxes on said real estate in order to vote in the 
after "special", deleted "school district", and added "provided school bond election. 1957-58 Op. Att'y Gen. No. 58-128. 
that the timing of the election does not conflict with the pro- See Prince v. Board of Educ., 1975-NMSC-068, 88 N.M. 
visions of Section 1-12-71 NMSA 1978". 548, 543 P.2d 1176. 

The 2001 amendment, effective June 15, 2001, sub- Am. Jur. 2d, A.L.R. and C.J.S. vefetaricen — Power 
stituted "filed with it" for "filed with them" at the end of of school district or school authorities to rescind or modify 
Subsection B. vote or resolution for bond issue, 68 A.L.R.2d 1041. 


ANNOTATIONS 79 C.J.S. Schools and School Districts § 366. 


Constitutionality of section. — New Mexico Const., 
art. IX, § 11 violates the equal protection clause of the U.S. 


22-18-3. Repealed. 


Repeals. — Laws 2001, ch. 61, § 3 repealed 22-18-3 provisions for publications concerning bond elections, ef- 
NMSA 1978, as enacted by Laws 1967,.ch. 16, § 230, re- fective June 15, 2001. For provisions of former section, see 
lating to giving the public notice of bond elections and the 2000 NMSA 1978 on NMOneSource,com. 


22-18-4, Bond elections; conduct. 


A. A person is required to be a qualified elector to vote in a bond election in a school district. 
B. Bond elections in a school district shall be conducted pursuant. to the Local Election Act 
[Chapter 1, Article 22 NMSA 1978]. 


History: 1953 Comp., § 77-15-4, enacted by Laws in Subsection B, after "pursuant to the", deleted "Election 
1967, ch. 16, § 281; 1970, ch. 6, § 7; 2001, ch. 61, § 2; Code, except as otherwise provided in Sections 22-18-1 
2018, ch. 79, § 92; 2019, ch. 212, § 221. through 22-18-12 NMSA 1978; the School Election Law 

The 2019 amendment, effective April 3, 2019, in Sub- and the Bond" and added "Local", 
section A, deleted "registered" preceding "qualified "elector". Temporary provisions. — Laws 2018, ch.,79, § 174 

The 2018 amendment, effective July 1, 2018, re- provided that references in law to the Municipal Election 
quired bond elections in a school district to be conducted Code and to the School Election Law shall be deemed to be 
pursuant to the Local Election Act, and made technical references to the Local Election Act. 
and conforming changes; in Subsection A, after "regis- The 2001 amendment, effective June 15, 2001, up- 


tered", deleted "voter" and added "qualified elector"; and dated the code section references in Subsection B. 


22-18-5. Bond elections; ballots. 


A. The question on the ballot of creating a debt by issuing general obligation bonds shall state 
the purpose or purposes for which the bonds are to be issued and the amount of the bond issue. 
Two or more separate questions may be submitted to the voters at a bond election, in which case, 
the vote on each question shall be separately counted, canvassed and certified, 

B. Bond election ballots shall contain a place for a vote "For the school district bonds" and 
"Against the school district bonds" for each bond issue. 

C. If paper ballots are used at a bond election, all questions to be voted on at the bond election 
shall be listed on one ballot. 


History: 1953 Comp., § 77-15-5, enacted by Laws broad, because such language did not sufficiently apprise 
1967, ch. 16, § 232. the voter of the exact purpose for which the election was 
held. Board of Educ. v. Hartley, 1964-NMSC-204, 74 N.M. 

ANNOTATIONS 469, 394 P.2d 985 (decided under prior law). 


Use of the language "for school purposes," with no 
other qualification, on a school bond issue was too 
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22-18-6. Repealed. 
Repeals. — Laws 2001, ch. 61, § 3:repealed 22-18-6 


NMSA 1978, as enacted by Laws 1967, ch. 16, § 233, re- 
garding the authority of local school boards to issue bonds, 


22-18-7. Authority to issue bonds. 


PUBLIC SCHOOLS : 


22-18-11 


i”; 


effective June 15, 2001. For provisions of former section, 
see the 2000 NMSA 1978 on NMOneSource.com. 


If a majority of those persons voting on.a question submitted to the voters in a bond election vote 
for creating a debt by issuing general obligation bonds, the local school board may, subject to the 
approval of the attorney general, proceed to issue the bonds. | 


History: 1953 Comp., § 77-15-7, enacted by Laws 
1967, ch. 16, § 234. 


22-18-8. Restriction on bond elections. 


In the event a majority of those persons voting on a,question submitted to the voters in a bond 
election votes against creating a debt by issuing general obligation bonds, no bond election shall be 
held on the same question for a period of two years from the date of the bond election. 


History: 1953 Comp., § 77-15-8, enacted by Laws 
1967, ch. 16, § 235; 2018, ch. 79, § 93. 

The 2018 amendment, effective July 1, 2018, removed 
an exception to the provision prohibiting a bond election 
within two years of a bond election in which a majority 
of voters voted against creating a debt by issuing general 
obligation bonds; and after "the date of the bond election", 
deleted the remainder of the subsection, which related to 
the presentation of a petition calling for a bond election. 


ANNOTATIONS 


Bond elections on the "same question", — Al- 
amogordo school district's proposed February, 1989 bond 
question, which differed materially in amount of bonded 
indebtedness and in purpose, was not the "same question" 
that the voters defeated in May, 1987, and therefore did 
not violate this section. 1988 Op. Att'y Gen. No, 88-53. 


22-18-9. Approval of bond issue by attorney general. 


No issue of bonds shall be valid or binding on any school district unless prior to the issuance of 
the bonds the attorney general approves. the bond issue as to form and legality. The written ap- 
proval of the attorney general shall be made a part of the transcript of the proceedings in connec- 
tion with each bond issue. The local school board of each school district proposing to issue bonds 
shall provide the attorney general with all information necessary for this consideration of the form 
and legality of the’bond issue. 

: iss & 


Cross references, — For preparation and disposition 
of transcripts of proceedings relating to bond issues, see 
6-15-2 NMSA 1978. 


History: 1953 Comp., § 77-15-9, enacted by Laws 
1967, ch. 16, § 236, 


22-18-10. Bond election contests. 


No action concerning any question placed on the ballot at a bond election shall be maintained in 
the district court unless the action is filed within ten days after the publication of the certificate of 
results of the bond election by the superintendent of schools. 


History: 1953 Comp., § 77-15-10, enacted by Laws 
1967, ch. 16, § 237. tolls : 


22-18-11. General obligation bonds; issuance; sale. 


A. General obligation bonds of a school district shall be issued and sold pursuant to the provi- 
sions of Sections 6-15-3 through 6-15-10 NMSA 1978. 
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.B. Except:as is otherwise provided by law, general obligation bonds issued by a school district 
shall be of the denomination or denominations, shall be payable at the place or places within or 
without the state or both, shall be in such form and shall becin such terms and conditions as the 
local school board of the school district determines. 

C.. General obligation bonds issued by a school district shall be signed by the president and 
attested by the secretary of the local school board, unless the bonds are issued in book entry or 
similar form without the delivery of physical securities. Any coupons appertaining to the bonds 
shall be signed by the president of the local school board either manually or by facsimile signature. 

_D. The general obligation bonds issued by a school district may be executed in the manner pro- 
vided by the provisions of the Uniform Facsimile Signature of Public Officials Act [6-9-1 through 
6-9-6 NMSA 1978]. ti 


History: 1953 Comp., § 77-15-11, enacted by Laws 
1967, ch. 16, § 238; 1983, ch. 265, § 47. 


22-18-12. Budgetary provisions; payment of principal and interest. 


A. A local school board shall establish adequate budgetary provisions, approved by the public 
school finance division [secretary], to promptly pay, as it becomes due, all principal and interest on 
general obligation bonds issued by the school district... 

B, The full faith and credit of a school district shall be pledged to the payment of the principal 
and interest on general obligation’ bonds issued by the school district. « 

C. ;The board of county commissioners shall levy and collect upon all taxable property within a 
school district in the county.such tax assis necessary to pay the interest and principal on general 
obligation bonds issued by the'school district as the interest and > aba become due, without 
limitation as to rate or amounts 


History: 1953 Comp., § 77-15-12, sen by Laws Cross references. — For the transfer of powers of the 


1967, ch. 16, § 239. _. former public school finance division, see 9-6-3.1 NMSA 
Bracketed material. — The bracketed material was 1978. 

inserted by the compiler and is not part of the law. For the transfer of powers of the former state superin- 
. Laws 1977, ch. 246, § 69 abolished the public school fi- tendent to the secretary of public education, see 9-24-15 

nance division of the department of finance and adminis- NMSA 1978. 

tration, 


22-18-13. Timely payment of school district obligations. 


A. Whenever a paying agent has not received payment of principal or interest on.school district 
general obligation bonds on the business day immediately prior to the date on which the payment 
is due, the paying agent shall so notify the department of finance and administration, the depart- 
ment and the school district by telephone, facsimile or other.similar communication, followed by 
written verification, of the payment status. The department of finance and administration shall 
immediately contact the school district and determine whether the school district will make the 
payment by the date on which it is due. 

B. Except as provided in Subsection C of this section, if the school district indicates that it will 
not make the payment by the date on which it is due, the department of finance and administra- 
tion shall forward the amount in immediately available funds necessary to make the payment due 
on the bonds to the paying agent and shall withhold an equal amount from the next succeeding 
payment of the state equalization guarantee distribution. If the amount of the next succeeding 
payment is insufficient to pay the amount due, the department of finance and administration shall 
withhold amounts from each succeeding payment of the state equalization guarantee distribution, 
including payments to be made in succeeding fiscal years but not more than twelve consecutive 
months of payments, until the total payment of principal and interest due has been withheld. 

C.. For a payment due on a bond issued on or after the effective date of this 2007 act, if the 
school district indicates that it will not make the payment by the date on which it is due, the de- 
partment of finance and administration shall forward the amount in immediately available funds 
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necessary to make the payment due on the bonds to the paying agent from the current fiscal year's 
undistributed state equalization guarantee distribution to that school district and, if not otherwise 
repaid by the school district from other legally available funds, withhold the distributions from the 
school district until the amount has been recouped by the department of finance and administra- 
tion, provided that, if the amount of the undistributed state equalization guarantee distribution 
in the current fiscal yearis less than the payment due on the bond, the department of finance and 
administration shall: - 

(1). forward in imupitatiately available funds to the paying agent’ an amount etre to the 
total amount of the school district's undistributed state equalization guarantee distribution and, if 
not otherwise repaid by the school district from other legally available funds, withhold all distribu- 
tions to the school district for the remainder of the fiscal year; and : 

(2) onJuly 1 of the following fiscal year, forward in immediately available funds an amount 
equal to the remaining amount due to the paying agent from that year's state equalization guar- 
antee distribution and, if not otherwise repaid by the school district from other legally available 
funds, withhold an equal amount from the distribution to the school district until the amount paid 
has been recouped in full. 

D. The amounts forwarded to the paying spot by the spose * finance and administra- 
tion shall be applied by the paying agent solely to the payment of the principal or interest due on 
the general obligation bonds of the school ‘district. The department of finance and administration 
shall notify the department, the chief financial officer of the school district, the department of fi- 
nance and administration, the legislative finance committee and the legislative education study 
committee of amounts withheld and payments made pursuant to this section. 

E. Upon the issuance of general obligation bonds by a school district, the school district shall 
file with the department of finance and administration a copy of the resolution that authorizes the 
issuance of the bonds, a copy of the official statement or other offering document for the bonds, 
the agreement, if any, with the paying agent for the bonds and the name, address and telephone 
number of the paying agent; provided, however, that the failure of a school district to file the infor- 
mation shall not affect the obligation of the department of finance and administration to withhold 
the state equalization guarantee distribution pursuant to this section. 

F. The state hereby covenants with the purchasers and holders of general obligation bonds 
issued by school districts that it will not repeal, revoke or rescind the provisions of this section 
or modify or amend the same so as to limit or impair the rights and remedies granted by this sec- 
tion; provided that nothing in this subsection shall be deemed or construed to require the state 
to continue the payment of a state equalization guarantee distribution to any school district or to 
limit or prohibit the state from repealing, amending or modifying any law relating to the amount 
of state equalization guarantee distributions to school districts or the manner of payment or the 
timing thereof. Nothing‘in this section shall be deemed or construed to create a debt of the state 
with respect to the bonds within the meaning of any state constitutional provision or to create any 
liability except to the extent provided in this section. 

G. Whenever the department of finance and administration is required by this section to make 
a payment of principal or interest on bonds on behalf of a school district, the department shall 
initiate an audit of the school district to determine the reason for the nonpayment and to assist 
the school district, if necessary, in developing and implementing measures to ensure that future 
payments will be made when due. 

H. Whenever the department of finance and administration makes a payment of principal and 
interest on bonds or other obligations of a school district and withholds amounts from the state 
equalization guarantee distribution pursuant to this section because of the failure to collect prop- 
erty taxes, the school district may transfer delinquent property taxes later collected out of the 
school district's bond redemption fund and into its general fund. 

I. This section applies to general obligation bonds issued by a school district on or after July 1, 
2003. 


History: Laws 2008, ch. 46, § 1; 2007, ch. 102,§ 1. - Compiler's notes. — The phrase "the effective date of 
. this 2007 act" in Subsection C, is March 30, 2007, the ef- 
fective date of Laws 2007, ch. 102, § 1. 
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Cross references. — For transfer of powers and duties of finance and administration to pay a payment due on’a 
of the former department of education, see 9-24-15 NMSA. bond from a school district's undistributed state equaliza- 

For the legislative finance committee, see 2-5-1 NMSA tion guarantee distribution if the school district indicates 
1978. that it will not make the payment by the due date and to 

For the legislative education study committee, see 2- withhold the distribution until the amount has been re- 
10-1 NMSA 1978: couped by the department. 


The 2007 amendment, effective March 30, 2007, 
added a new Subsection C, which required the department 


ARTICLE 18A 


School District Loans 


Sec, Oy ee 2 Sec. 


22-18A-1. Short title. 22-18A-4. ‘Loan program; duties of the state department 
22-18A-2. Purpose. = of ‘public education. 


22-18A-3. Fund created; administration, pods 22-18A-5,, Temporary transfer of funds. 


22- 18A-1. Short title. — 


Sections 1 through 4 [22-18A-1 asee ak 22-18A-4 NMSA 1978] of this act may si cited as the 
"School District Loan Act". 


History: Laws 1989, ch. 134, § 1. 


22-18A-2. Purpose. 


The purpose of the School District Loan Act is to provide school districts with financial as- 
sistance to make payment of principal and interest due on Singha Siting school district general 
obligation indebtedness. . 


History: Laws 1989, ch. 134, § 2. | 


22-18A-3. Fund created; administration. 


A. There is created in the state treasury a revolving loan fund to be known as the "public 
school district general obligation bonds loan fund". The fund is established as an additional source 
for payments of principal and interest due on public school district general obligation indebted- 
ness already incurred or incurred in the future or for payments of any other obligations arising 
in connection with that indebtedness. The fund shall be drawn upon only in the event ad valorem 
taxes or other revenues of the public school district available for the described payments are either 
insufficient or are not received by the public school district at the time due or anticipated. The 
state department of public education [public education department] shall administer the fund and 
may make loans from the fund in accordance with the School District Loan Act. Money remaining 
in the fund at the end of any fiscal year shall not revert to the general fund. 

B. The state department of public education [public education department] shall deposit in the 
fund all receipts from the repayment of loans made pursuant to the School District Loan Act. 

C. Each July 1, balances in the public school district general obligation bonds loan fund in 
excess of one million dollars.{$1,000,000) shall be transferred to the state-support reserve fund. 


History: Laws 1989, ch. 134, § 3. references to the secretary of public education and all ref- 

Bracketed material. — The bracketed material was erences to the former state board of education or state de- 
inserted by the compiler and is not part of the law. partment of education shall be deemed references to the 

Laws 2004, ch. 25, § 27, provided that all references to public education department. See 9-24-15 NMSA 1978. 


the superintendent of public instruction shall be deemed 
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22-18A-4. Loan program; duties of the state department of public 
education. 


A. The state department of public education [public education department] shall adopt regu- 
lations to govern the application procedure and requirements for making loans under the School 
District Loan Act. 

B. The state department of public education [public education aor may make a loan 
to a school district if the local school district board: certifies to the state department of public 
education that there are insufficient ad valorem taxes or other school district revenues to meet a 
payment of principal or interest, or both, due on the school district's general obligation indebted- 
ness or to meet any other obligation arising in connection with that indebtedness lawfully payable ~ 
from ad valorem taxes, or that the receipt of ad valorem taxes to make any such payment will be 
delayed and not be available to make the payment when due. 

C. A loan shall be made for a:period of time not to exceed five years with an annual interest 
rate to be the lesser of five percent or the rate of interest determined by the state department of 
public education [public education departmentl], so that the interest rate shall comply with federal 
arbitrage requirements. A loan shall be repaid in annual installments as determined by the state 
board [department] of public education. Loans shall be made by the state department of public 
education [public education department] pursuant to this section only, with the prior approval of 
the state board of finance. 


History: Laws 1989, ch. 134, § 4. references to the former state board of education or state 

Bracketed material. — The bracketed material was department of education shall be deemed references to the 
inserted by the compiler and is not part of the law. public education department. See 9-24-15 NMSA 1978. 

Laws 2004, ch. 25, § 27, provided that all references to Cross references. — For the state board of finance, see 
the superintendent of public instruction shall be deemed 6-1-1 NMSA 1978. 


references to the secretary of public education and all 


22-18A-5. Temporary transfer of funds. 


If it is determined by the state department of public education [public education department] 
and the department of finance and administration that there are insufficient ad valorem taxes or 
other public school district revenues to meet a payment of principal or interest due on public school 
district general obligation indebtedness or to'meet any other obligation arising in connection with 
that indebtedness lawfully payable from ad valorem taxes, or that the receipt of ad valorem taxes 
or other revenues to be used to make any such payment will be delayed and not be available to 
make the payment when due, the state department of public education [public education depart- 
ment] and the department of finance and administration may request the state board of finance to 
direct a temporary transfer of a sufficient amount of money from the state-support reserve fund or 
the general fund operating reserve to the public school district general obligation bonds loan fund 
so that the payment becoming due may be made and a default avoided. In determining the order of 
transfer, money in the state-support reserve fund shall be transferred first, and if that amount is 
insufficient then the general fund operating reserve shall be used. If such a transfer is directed by 
the state board of finance, the state department of public education [public education department] 
shall use the amount transferred to the state public school district general obligation bonds loan 
fund to make the payment. 


History: Laws 1989, ch. 134, § 5. deemed references to the secretary of public education 
Bracketed material. — The bracketed material was and all references to the former state board of education 
inserted by the compiler and is not part of the law. or state department of education shall be deemed refer- 
Laws 2004, ch. 25, § 27, provided that all references ences to the public education department, See 9-24-15 
to the superintendent of public instruction shall be NMSA 1978, 
1174 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


22-18B-1 QUALIFIED SCHOOL BONDS 22-18B-3 


ARTICLE 18B 
Qualified School Bonds 
Sec. Sec. 
22-18B-1. Short title. 22-18B-4. Qualified school bonds; designation; terms; sale. 
22-18B-2. Findings and purpose. 22-18B-5, Public school capital outlay council; allocation, 


22-18B-3. Definitions, 


22-18B-1. Short title. 


Sections 1 through 5 [22-18B-1 to 22-18B- 5 NMSA 1978] of this act may be cited as the "Quali- 
fied School Bonds Act". 


History: Laws 1999, ch. 225, § 1. 


22-18B-2. Findings and purpose. 


A. The legislature finds that: 

(1) the condition of public school facilities has a oe Bese on the ere of teachers and 
students and on the ability of students to learn; 

(2) public schools in rapidly growing urban areas of New Magica and public schools:in 
sparsely populated rural areas are unable to meet the capital needs for modernization of existing 
school facilities to meet the growing school-age population in New Mexico under present funding 
authorizations; 

(3) additional funding options are necessary to meet the needs for:teacher training to im- 
prove student achievement levels and to meet the needs of the work place by providing sufficient 
student training in the use of advanced technology; 

(4) encouraging active community participation and private sector contributions to the 
public schools will enhance learning opportunities for New Mexico students; 

(5) authorizing additional forms of financing for school modernization and construction 
will permit eligible taxpayers to take advantage of tax credits not currently available to bondhold- 
ers and will increase the market options for state and local bonds; 

(6) encouraging active community participation in the development of resources to build 
and modernize schools, to enhance educational technology and to enhance teacher training is es- 
sential to the success of students in the twenty-first century; and 

(7) authorizing additional alternative procedures for the sale of bonds will allow New 
Mexico public schools and eligible taxpayers to participate in available tax credits and to leverage 
additional funds for the improvement of public school facilities. 

B. The purpose of the Qualified School Bonds Act is to implement a state program that al- 
lows eligible taxpayers to take advantage of available tax credits by expanding the incentives to 
purchase and hold bonds and thereby increasing the financing alternatives for modernization and 
rehabilitation of public school facilities and enhancing teacher training. 


History: Laws 1999, ch. 225, § 2. 


22-18B-3. Definitions. 


As used in the Qualified School Bonds Act: 

A. "allocation" means New Mexico's allocation of the national zone academy bond limitation 
pursuant to Section 1397E(e)(2) of the Internal Revenue Code of 1986; 

B. "council" means the public school capital outlay council; 
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C. "eligible taxpayer" means an entity that qualifies as an eligible taxpayer under Sec- 
tion 1397E(d)(6) of the Internal Revenue Code of 1986 and includes a bank, insurance company or 
corporation actively engaged in the business of lending money; 

D. "qualified contribution" means a contribution meeting the requirements of Section 1897E(d) 
(2) of the Internal Revenue Code of 1986, from a private entity to the qualifying school and includes: 

(1) equipment for use in the qualifying school, including state-of-the-art technology and 
vocational equipment; 

(2) technical assistance in batdvélopiiek curriculum or in training teachers in order to pro- 
mote appropriate market-driven technology in the classroom; 

(3) services of employees as volunteer mentors; 

(4) internships, field trips or other educational opportunities beitaide the qualifying sehtel: 
for students; and 

(5) any other property or service specified by the governing body of the Wahrepngy school; 

E. "qualified school bond" means a bond issued by the state or a political subdivision of the 
state that meets all of the requirements of Section 4 [22-18B-4 NMSA 1978] of the Qualified School 
Bonds Act and the requirements for a qualified zone academy bond pursuant to seit tie: 1397E(d) 
(1) of the Internal Revenue Code of 1986; 

F, "qualified purpose" means a purpose of a bond issue that meets the remulrenients of Sec- 
tion 1397E(d)(5) of the Internal Revenue Code of 1986 and Article 9, Section 11 of na constitution 
of New Mexico; and 

G. "qualifying school" means a public school, a New Mexico state Sthueaitiolnes institution provid- 
ing education or training below the post-secondary level or a program within such a public school 
or educational ‘institution and which school, institution or program meets the requirements for a 
qualified zone academy pursuant to Section 1397E(d)(4) of the Internal Revenue Code of 1986. 


History: Laws 1999, ch. 225, § 3. Cross references, — For Section 1397E of the Internal 
. :, ; Revenue Code, see 26 U.S.C, § 1397E; 


22-18B-4. Qualified school bonds; designation; terms; sale. 


A. 'The state or a political substindaion of the state that has been authorized to issue bdiids may 
designate all or any part of the bonds as qualified school bonds if: 

(1) at least ninety-five percent of the proceeds from the sale of the proposed qualified 
school bonds are to be used for a ee purpose at a qualifying on within the jurisdiction of 
the state or political subdivision; 

(2) the state or the political eubditisiot: has the written encrerith of the governing body of 
the qualifying school to issue the proposed qualified school bonds; 

(3) ‘the governing body of the qualifying school has written commitments — private en- 
tities for qualified contributions having a present value of not less than ten percent of the value of 
the proceeds from the sale of the proposed qualified school bonds; and 

(4) the council has reserved to the qualifying school.an amount of the allocation tft to 
the proceeds from the sale of the proposed qualified school bonds. © | 

B. Notwithstanding any law requiring bonds to be sold at a public sale, qualified school bonds 
may be sold at a private sale to eligible taxpayers. 

C. In addition to any other requirement of law applicable to the term of the bonds, qualified 
school bonds shall not be issued for a term longer than the term fixed pursuant to Section 1397E(d) 
(3) of the Internal Revenue Code of 1986 for qualified zone academy bonds issued during the 
month that the qualified school bonds are issued. 

D. Qualified school bonds shall not bear interest. 


| History: Laws 1999, ch. 225, § 4, | _ |. Cross references. — For Section 1397E ofthe Internal 
Revenue Code, see.26 U.S.C. § 1397E. 
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22-18B-5. Public school capital outlay council; allocation. 


A. The aggregate face amount of all qualified school bonds issued i in a calendar year shall not 
exceed the allocation for that year. 

B. The council is designated the state education agency pursuant to Section 1397E(e)(2) of the 
Internal Revenue Code of 1986 and is responsible for ensuring compliance with'the limitation of 
Subsection A of this section. 

C. Ifthe state or a political subdivision desirés to designate bonds as qualified school bonds, it 
shall, by July 1 of the calendar year in which the bonds are to be issued, submit an application for 
reservation of an allocation to the council. The application shall include evidence that the require- 
ments of Paragraphs (1), (2) and (3) of Subsection A of Section 4 [22-18B-4 NMSA 1978] of the 
Qualified School Bonds Act have been satisfied. 

D. If, for a calendar year, the allocation for that year exceeds the amount of qualified school 
bonds designated and issued in that year, the excess shall be carried forward and included in the 
allocation for the subsequent year. 

E. In the event the face amount of all proposed qualified school bonds for a calendar year ex- 
ceeds the allocation, the council shall ratably apportion the allocation among the state and politi- 
cal subdivisions that have timely filed valid applications for that year. 


to History: Laws 1999, ch. 225, § 5 Cross references. — For Section 1397E of the Internal 
Revenue Code, see 26 U.S.C. § 1897E. 
ARTICLE 18C 
Qualified School Construction Bonds Act 
Sec. LD Sec. ~~ 
22-18C-1. Short title. _22-18C-4, Allocation. 


22-18C-2. Definitions. 
22-18C-3. Qualified school construction Raia. designa- . 
tion; terms; sale. 


22-18C-1. Short title, 


Chapter 22, Article 18C NMSA 1978 may be cited as the a aca School Construction 
Bonds Act". 


History: Laws 2009, ch. 154, § 1; 2010, ch. 56, § 1. The 2010 amendment, effective March 8, 2010, de- 
leted "Sections 1 through 4 of this act" and added "Chap- 
ter 22, Article 18C NMSA 1978", 


22-18C-2. Definitions. 


As used in the Qualified School Construction Bonds Act: 

A. “allocation" means New Mexico's allocation of the national qualified school construction 
bond limitation pursuant to Section 1521 of the federal American Recovery and Reinvestment Act 
of 2009; 

B. "council" means the public school capital outlay council; 

C. “qualified school construction bond" means a bond issued by the state or a school district 
that meets all of the requirements of Section 22-18C-3 NMSA 1978 and the requirements for a 
qualified school construction bond pursuant to Section 1521 of the federal American Recovery and 
Reinvestment Act of 2009; and 

D.° "qualifying school" means a public school, a New Mexico state educational institution pro- 
viding education or training below the post-secondary level or a program within such a public 
school or educational institution and which school, institution or program meets the requirements 
of Section 1521 of the federal American Recovery and Reinvestment Act of 2009. 
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under the Internal Revenue Code; and in Subsection C, 
deleted "3 of the Qualified School Construction Bonds Act" 
and added "22-18C-3 NMSA 1978". 


History: Laws 2009, ch, 154, § 2; 2010, ch. 56, § 2. 

The 2010 amendment, affective March 8, 2010, de- 
leted former Subsection C, which defined "eligible tax- 
payer" as an entity that qualifies as an eligible taxpayer 


22-18C-3. Qualified school construction bonds; designation; terms; sale. 


A. The state ora school district that has been authorized to issue bonds may designate all or 
any part of the bonds as qualified school construction bonds if: . 

(1) one hundred percent of the available project proceeds from the issuance of the bonds 
are to be used for: 

(a) the construction, rehabilitation or repair of a civrabicaare school facility; 

(b) the acquisition of land on which such a facility is to be constructed with part of the 
proceeds; or 

(c) the acquisition of equipment to be used in the portion of the qualifying school 
facility that is being constructed, rehabilitated or repaired with the proceeds; 

(2) the bonds are issued by the state ora school district within the jurisdiction. of which 
the qualifying school is located; and 
(3) the issuer is: 

(a) aschool district to which a direct allocation is made pursuant to Section 1521, of 
the federal American Recovery and Reinvestment Act of 2009 and the amount of the bonds desig- 
nated as qualified school construction bonds does not exceed the direct allocation; or 

(b) the state or a school district that has received an allocation distribution from the 
council pursuant to Section 22-18C-4 NMSA 1978. 

B. Notwithstanding any law requiring bonds to be sold at a public sale or at not less than par, 
qualified school construction bonds may be sold at a public or private sale to the state, the New 
Mexico finance authority or any other purchaser and may be sold at par, or at less than or greater 
than par. 

C. In addition to any other requirement of law applicable to the term of the bonds, qualified 
school construction bonds shall not be issued for a term longer than the term fixed pursuant to the 
Internal Revenue Code of 1986, as amended, and applicable state law. 


History: Laws 2009, ch. 154, § 3; 2010, ch. 56, § 8. 

Cross references, — For the Internal Revenue Code of 
1986, see 26 U.S.C. 

The 2010 amendment, effective March 8, 2010, in 
Subsection A(1)(a), after "school facility", deleted "or for"; 
added Subsection A(1)(c); in Subsection A(8), deleted 


"designates the bonds as qualified school construction 
bonds" and added "is"; added Subparagraphs (a) and (b) of 
Subsection A(3); and in Subsection B, after "sold at a pub- 
lic sale", added "or at not less than par" and after "public 
or private sale to", deleted "eligible taxpayers" and added 
the remainder of the sentence, 


22-18C-4. Allocation. 


A. The aggregate face amount of all qualified school construction bonds issued in a calendar 
year shall not exceed the available allocation, including any carry-forward allocation, for that year. 

B. Except for the portion of the allocation required by Section 1521 of the federal American 
Recovery and Reinvestment Act of 2009 to be made to particular school districts, the council is 
designated the state education agency responsible for ensuring compliance with the limitation of 
Subsection A of this section. 

C. Ifthe state or a school district that has been authorized to issue bonds, or is in the process 
of obtaining authorization to issue bonds, desires to designate all or any portion of the bonds as 
qualified school construction bonds, it shall submit an application to the council for an allocation 
distribution, For bonds to be issued in calendar year 2010, the application shall be submitted no 
later than the last day of the third month following the month in which this 2010 act is first effec- 
tive; and, for bonds to be issued in any subsequent year in which an allocation exists, the applica- 
tion shall be submitted no later than March 1 of that year, The application shall include evidence 
that the requirements of Paragraphs (1) and (2) of Subsection A of Section 22-18C-3 NMSA 1978 
have been satisfied; provided, however, that any school district to which a direct allocation is made 
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pursuant to Section 1521 of the federal American Recovery and Reinvestment'Act of 2009shall’ 
be exempt from the application requirement to the extent that the amount of qualified school con- 
struction bonds to be issued by that district does not exceed the direct allocation. 

D. If, for a calendar year, the allocation for that year exceeds the amount of qualified school 
construction bonds designated and issued in that year, thé excess shall revert tothe council and 
shall be carried forward and included in the allocation for the subsequent year as follows: 

(1) any excess attributable to the portion of the allocation required by Section 1521 of the 
federal American Recovery and Reinvestment Act of 2009 to be made to a particular school district 
shall be allocated to that school district in the subsequent year; and . 

(2) any excess not allocated pursuant to Paragraph (1) of this subsection shall revert to the 
council and be distributed pursuant to Subsection C of this section in the subsequent year. 

EK. In the event that the face amount of all proposed qualified school construction bonds for 
a calendar year exceeds the allocation remaining after deducting the direct allocations made to 
particular school districts pursuant to Section 1521 of the federal American Recovery and Rein- 
vestment Act of 2009, the council shall, after considering the factors listed in Subsection F of this 
section, decide how the remaining allocation shall be distributed to applicants that have timely 
filed valid applications for that year; provided, however, that the distribution shall not reduce the 
direct allocation to any particular school district pursuant to Section 1521 of the federal American 
Recovery and Reinvestment Act of 2009. ) 

F. In deciding how. the remaining allocation shall be distributed. to applicants pursuant to Sub- 
section E of this section, the council shall consider: 

(1) the dates anticipated for the initial expenditure of bond proceeds and for completion of 
the project; 

(2) the percent of the bond proceeds that are likely to be expended within three years of 
the date of the issuance of the bonds; 

(3) whether the bond proceeds, together with allother money available for the project, are 
sufficient to complete the project; and 

(4) the priority ranking of the project, as determined by applying the deviation from the 
statewide adequacy standards pursuant to Section 22-24-5 NMSA 1978. 


History: Laws 2009, ch. 154, § 4; 2010, ch. 56,§ 4° — ' sentence; after "Paragraphs (1) and (2)", deleted "and 

The 2010 amendment, effective March 8, 2010, in (3)" and after "Subsection A of Section", deleted "3 of the 
Subsection A, after "shall not exceed the", added “avail- Qualified School Construction Bonds Act" and added "22- 
able", and after "available allocation", added "including 18C-3 NMSA 1978"; in Subsection D, after "year, the ex- 
any carry-forward allocation"; in Subsection C, in the first cess", added "shall revert to the council and" and after 
sentence, after "school district", added "that has been "subsequent year", added "as follows"; added Paragraphs 
authorized to issue bonds, or is in the process of obtain- “(1) and (2) of Subsection D; in Subsection E, after "the 
ing authorization to issue bonds"; after "desires to desig- council shall", deleted "ratably apportion" and added "af- 
nate", added "all or any portion of the"; after "construc- ter considering the factors listed in Subsection F of this 
tion bonds, it shall", deleted "by July 1 of the calendar section, decide how"; after "the remaining allocation", de- 
year in which the bonds are to be issued"; after "submit leted “among the state and school districts" and added 
an application", deleted "for reservation of an allocation"; "shall be distributed to applicants"; and after. "however, 
and after "to the council", added "for an allocation dis- that the", deleted "apportionment" and added "distribu- 
tribution"; added the second sentence; and in the third tion"; and added Subsection F. 

ARTICLE 19 
School Revenue Bonds 
Sec. beh ft Sec: 
22-19-1. Short title. 22-19-9. Bonds; piece? of income; serie ete of indebted- 
22-19-2. Definitions. " ; : nes 
22-19-83. Income projects. Sagan 22-19-10. Proceeds of bond sales; retirement fund. 
22-19-4. Bonds; mortgages. id 22-19-11. Bonds; form; requirements. 
22-19-5. Determination by local Tonal boda *¢, 22-19-12. Pledge of additional revenue. 
22-19-6. Report to state board [department], 22-19-18, Refunding,bonds, 
22-19-7. State board [department] approval; determina- 22-19-14, Refunding bonds; issuance; sale; proceeds. 
tion by state board. 22-19-15. Exchange of bonds. 
22-19-8. Records; restriction on use of income, 22-19-16, Tax exemption; no charge against state. 
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22-19-1. Short title. 
Sections 22-19-1 through 22- 19- 16 NMSA 1978 may be sited as the "School Revenue Bond Act". 


History: 1953 Comp.,. § 77-16-1, enacted by. Laws For constitutional provision relating to achan district 
1967, ch. 16, § 240. indebtedness, see N.M. Const., art. IX, § 11. 

Cross references. — For public school finances gener For issuance and sale of bonds by school districts gener- 
ally, see 22-8-1 NMSA 1978 et seq, ally, see-6-15-3 to 6-15-10 NMSA 1978, 

For general obligation bonds of school districts, see 22- For issuance of refunding bonds by school districts gen- 
18-1 NMSA 1978 et seq. erally, see 6-15-11 to 6-15-22 NMSA 1978. 

For public school emergency capital outlays; see 22-24-1 For bond elections generally, see 6-15-23 to 6-15-28 
NMSA 1978 et seq. ~ . NMSA 1978. 


For public school capital improvements, see 22-25-1 
NMSA 1978 et seq. 


22-19-2. Definitions. 


As used 1 in the School Revenue Bond Act: 

A. "income project" means purchasing, erecting, improving, repairing or furnishing a building, 
improvement or facility, including the land upon which it is situated, which will produce an income » 
to the school district; 

B. "net income from the income project" means all income derived from an income project, in- 
cluding the income pledged pursuant to the School Revenue Bond Act, less the operating costs of 
the income project; and 

C. “operating costs" means expenses of operating, maintaining and keeping in repair an in- 
come project, including the cost of heating, electricity, insurance, service employees and equipment 
replacement. 


History: 1953 Comp., § 77-16-2, enacted by Laws 
1967, ch. 16, § 241. 


22-19-3. Income projects. 


A local school board may borrow money to finance income projects of the school district pursuant 
to the School Revenue Bond Act. 


History: 1953 Comp., § 77-16-3, enacted by Laws 
1967, ch. 16, § 242. 


22-19-4, Bonds; mortgages. 


A. Alocal school board may issue bonds or other special obligations to finance the repayment of 
all money borrowed for an income project pursuant to the School Revenue Bond Act. 

B. A local school board may execute a mortgage, deed of trust or a security agreement upon the 
income project to secure payment of any bonds or other special obligations issued pursuant to the 
School Revenue Bond Act. 


History: 1953 Comp., § 77-16-4, enacted by Laws 
1967, ch. 16, § 243. 


22-19-5. Determination by local school board. 


Prior to borrowing money and issuing evidences of indebtedness to finance an income project, a 
local school board shall make a determination that the income project is necessary and that suf- 
ficient income will be produced by the income project to repay all:money borrowed and to discharge 
any bonds or other special obligations issued for the repayment of the money borrowed. 


History: 1953 Comp., § 77-16-5, enacted by Laws 
1967, ch. 16, § 244. 
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SCHOOL REVENUE BONDS 


22-19-9 


22-19-6. Report to state board [department]. 


Prior to borrowing any money to finance an income project, a local school board shall furnish to 
the state board [department] the following information: 


DOWD 


will + Ae pledged to pay for the income project; 


a detailed description of the income project; 

an explanation of the necessity for the income project; 

an estimate of the total cost of the income project; 

an estimate of the amount of income anticipated from the income project; 

an estimate of the amount.of income from existing buildings, improvements or facilities that 


F. an estimate of the yearly operating cost of the income project; and 
G. an estimate of the anticipated yearly net income from the income project. 


History: 1953 Comp., § 77-16-6, enacted by Laws 
1967, ch. 16, § 245. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Laws 2004, ch. 25, § 27, provided that all references 


to the superintendent of public instruction shall be 


deemed references to the secretary of public education 
and all references to the former state board of education 
or state department of education shall be deemed refer- 
ences to the public education department. See 9-24-15 
NMSA 1978. 


22-19-7. State board [department] approval; determination by state 


board. 


A. A local school board shall obtain written approval of the state board [department] before it 
borrows money, issues bonds or other special obligations, or executes mortgages, deeds of trust or 
security agreements for financing an income project pursuant to the School Revenue Bond Act. 

B. Prior to giving written approval to an income project, the state board [department] shall 
determine that the income project is necessary and that sufficient income will be produced by the 
income project to repay all money borrowed and to discharge any bonds or other special obliga- 
tions issued for the repayment of the money borrowed. 


History: 1953 Comp., § 77-16-7, enacted by Laws 
1967, ch. 16, § 246. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references 
to the superintendent of public instruction shall be 


deemed references to the secretary of public education 
and all references to the former state board of education 
or state department of education shall be deemed refer- 
ences to the public education setae See 9-24-15 
NMSA 1978. 


22-19-8. Records; restriction on use of income. 


A. A local school board shall retain complete and accurate records of: 
(1) the net income from the income project; and. 
(2) the operating costs of the income project. 
B. All income from the income project shall be used solely for the following purposes: 
(1) to pay the principal, interest and service charges on any bonds or other special obliga- 
tions issued pursuant to the School Revenue Bond Act; and 
(2) to pay the operating costs of the income project. 


History: 1953 Comp., § 77-16-8, enacted by Laws 
1967, ch. 16, § 247. 


22-19-9. Bonds; pledge of income; satisfaction of indebtedness. 


A. Bonds or other special obligations issued pursuant to the School Revenue Bond Act shall ir- 
revocably pledge, for the prompt payment of the principal, interest and service charges thereof, the 
net income from the income project for which the bonds or other special obligations were issued. 
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The bonds or other special obligations shall be equally and ratably secured, without priority, by 
this pledge of the net income from the income project. 

B. A local school board shall operate the income project so as to insure a sufficient income to 
promptly pay the principal, interest and service charges, as they become due, on the bonds or other 
special obligations issued, after the payment of operating costs of the income project. A local school 
board shall establish a reserve fund not exceeding ten thousand dollars ($10,000) to be used for 
the repayment of any money borrowed. yf 

C. Satisfaction of any indebtedness created by any bonds or other special obligations issued 
pursuant to the School Revenue Bond Act shall be limited solely 'to foreclosure of the income proj- 
ect upon which a mortgage, deed of trust or security cere i was executed, without the right to 
a deficiency judgment. ; 


History: 1953 Comp., § 77-16-9, enacted by Laws Cross references. — For pledge of additional revenue, 
1967, ch. 16, § 248, see 22-19-12 NMSA 1978; 


22-19-10. Proceeds of bond sales; retirement fund: | 


A. Proceeds from the sale of bonds or other special obligations issued by a local school board 
pursuant to the School Revenue Bond Act shall be deposited into a separate account to be used 
solely for the specific purposes for which the money was borrowed. All costs incident to issuing and 
selling bonds or other special obligations may be paid out of the proceeds of this account. 

B. A local school board, at the time of issuing any bonds or other special obligations, shall estab- 
lish‘a fund to be known as the "retirement fund”. All net income from the income project and all pro- 
ceeds remaining after completion of the income project shall be deposited into the retirement fund. 
All proceeds in ‘the retirement fund shall be used solely for the purpose of repaying the principal, 
interest and service em on any bonds or other special obligations issued for the income project. 


‘History: 1953 Comp., § 774610) feaenenaeia? Laws 
1967, ch. 16, § 249. 


22-19-11. Bonds; form; requirements. 


All bonds or, other special obligations issued pursuant to the School Revenue Bond Act shall: 

A. be fully negotiable within the: provisions of the Uniform Commercial Code [Chapter 55 
NMSA 1978]; 

B. have a duration of time not to exceed forty years from their date of issuance; 

C. bear interest at a rate not to exceed a net of six percent a year, interest. payable semiannually; 

D. be sold at a price which does not result in an actual net interest cost to maturity, computed 
on the basis of standard tables of bond values, in excess of six percent a year; 

E. have the principal thereof paid in yearly, amounts: Hlstacksymnet not later than two years from 
their date of issuance; and 

F. be soldat public or private poe hie or without a dizooart as hess iy by Subsection D of 
this section. 


History: 1953 Comp., § 77-16-11, enacted by Laws © 
1967, ch. 16, § 250. 


22-19-12. Pledge of additional revenue. 


A local school board may pledge, as security for the payment of the principal and interest.on any 
bonds or other special obligations issued pursuant to the School Revenue Bond Act, a part or the 
whole amount of income derived from ‘an existing building, improvement or other facility subject 
to the control of the local school board. A local school board may pledge this income whether or 
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not the existing building, improvement or facility is to be improved, repaired or Siidshed by the 
proceeds af the bonds or other special obligations. 


Histovys 1953, Comp. § 77-16-12, enacted by Laws 
1967, ch. 16, § 251. 


22-19-13. Refunding bonds. 


A. A local school board may issue refunding bonds for the purpose of refunding, for not less 
than the principal amount thereof, bonds issued pursuant to the provisions of the School Revenue 
Bond Act or any act repealed thereby, or for the purpose of providing additional funds for any in- 
come project for which bonds have been authorized by a local school board, or for both purposes: 

B. Except as otherwise provided in the School Revenue Bond Act, refunding bonds shall con- 
form to the provisions of the School Revenue Bond Act which provide for the issuance of other 
revenue bonds by a local school board. - 

C, A refunding bond issued by a local school board may have the same security or source of 
payment as was pledged for the payment of the bond being refunded but no source of payment 
shall be pledged which is not authorized by the School Revenue Bond Act: 

D. A refunding bond may be delivered in exchange for a bond authorized to be refunded, sold at 
a public or private sale for not less than the par value of the bond or sold in part and exchanged in 
part. If the refunding bond is sold, the proceeds shall be immediately applied to the retirement of the 
bond to be refunded, or the proceeds or the obligations in which the proceeds are permitted. by law 
to be invested shall be placed in trust to be held and applied to payment of the bond to be refunded. 


History: 1953 Comp., § 77-16-13, enacted by Laws Cross references. — For exchange of bonds, see 22-19- 
1967, ch. 16, § 252. 15 NMSA 1978. 


22-19-14. Refunding bonds; issuance; sale; proceeds. 


A. No bond shall be refunded pursuant to the School Revenue Bond Act unless it matures or is 
callable for prior redemption under its terms within fifteen years from the date of issuance of the 
refunding bond, or unless the holder of the bond voluntarily surrenders it for exchange or payment. 

B. Outstanding bonds of more than one issue may be refunded by refunding bonds of one or 
more issue. Refunding bonds and any other bonds authorized pursuant to the School Revenue 
Bond Act may be issued separately or in combinations of one or more series. 

C. If any officer whose signature or facsimile signature appears on any bond or coupon autho- 
rized by the School Revenue Bond Act ceases to hold office before delivery of the bond, the signature 
or facsimile signature shall be valid for all purposes as if he had remained in office until delivery. 

D. When a refunding bond is sold, the net proceeds may, in the discretion of the local school 
board, be invested in obligations of the federal government or any agency of the federal govern- 
ment or in obligations fully guaranteed by the federal government, but the obligations purchased 
must have a maturity and bear a rate of interest payable at times to ensure the existence of suf- 
ficient money to pay the bond to be refunded when it becomes due.or redeemable pursuant to a call 
for redemption, together with interest and redemption premiums, if any. 

E. All obligations purchased with the net proceeds from refunding bonds shall be deposited in 
trust with a bank doing business in the state and which is a member of the federal deposit insur- 
ance corporation. The obligations shall be held, liquidated and the proceeds of the liquidation paid 
out for payment of the principal, interest and redemption premium of the bonds to be refunded as 
the bonds to be refunded become due, or where the bonds are subject to redemption under a call 
for redemption previously made, or where there is a voluntary surrender with the approvaliof the 
local school board. 

F. The determination of the local schol board issuing refunding bonds that the issuance has 
been in compliance with the School Revenue Bond Act is conclusively presumed correct in the ab- 
sence of fraud or arbitrary and gross abuse of discretion. 
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G. As used in this section, "net proceeds" means the gross proceeds of the refunding bonds after 
deducting all accrued interest and expenses incurred in connection with the authorization and issu- 
ance of the refunding bonds and the refunding of outstanding bonds, including fiscal agent fees, com- 
missions and all discounts incurred in the resale of the refunding bonds to the original purchaser. 


History: 1953 Comp., § 77-16-14, enacted by Laws 
1967, ch. 16, § 253. 


22-19-15. Exchange of bonds. 


In authorizing any bonds pursuant to the School Revenue Bond Act, a local school board, in | 
its authorization resolution, may provide for exchange of any bonds issued for refunding bonds 
of larger or smaller denominations. Refunding bonds in the changed denominations shall be ex- 
changed for the original bonds in the same aggregate principal amounts so that there is no over- 
lapping of interest paid. Refunding bonds in changed denominations’ shall bear interest at the 
same rates, mature on the same dates, be in the same form and be identical with the original » 
bonds surrendered for exchange in all respects except as to denominations, serial numbers and a 
recital as to the exchange. Where any exchange of bonds is made pursuant to the School Revenue 
Bond Act, the bonds surrendered by the holders at the time of exchange shall be cancelled [can- 
celed]. The exchange shall be made only at the request of the holder of the bond to be surrendered, 
and the local school board may require the holder of the bond to pay all expenses incurred in con- 
nection with the exchange, including those of authorization and issuance of the refunding bonds. 


History: 1953 Comp., § 77-16-15, enacted by Laws Bracketed material. — The bracketed material was 
1967, ch. 16, § 254. inserted by the compiler and is not part of the law, 


22-19-16. Tax exemption; no charge against state. 


A. Bonds or other special obligations issued pursuant to the School Revenue Bond Act are ex- 
empt from taxation by the state or any of its political subdivisions. 

B. No obligation created pursuant to the School Revenue Bond Act shall be a charge against or 
a debt of the state or any of its political subdivisions. 


History: 1953 Comp., § 77-16-16, enacted by Laws 
1967, ch. 16, § 255. 


ARTICLE 19A 
Teacher Housing Revenue Bond 

Sec. ; Sec. + 
22-19A-1. Short title. : 22-19A-7. Bonds; pledge of income. 
22-19A-2, Definitions. 22-19A-8. Proceeds of bond sales; retirement fund; re- 
22-19A-3. Bonds not general obligations of school district serve fund. 

or state. 22-19A-9. Bonds; form; requirements. 
22-19A-4. Determination by local school board; federal 22-19A-10. Refunding bonds. 

payments. 22-19A-11. Refunding bonds; issuance; sale; proceeds. 


22-19A-5. Report to state board [department]; state 22-19A-12. Tax exemption; no charge against state. ° 
board approval. f 
22-19A-6,. Records; restriction on use of income. 


22-19A-1. Short title. 


This act [22-19A-1 to 22-19A-12 NMSA. ae may be cited as — sheer Housing Revenue 
Bond Act". 


History: Laws 2002, ch. 22, § 1. 
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22-19A-2. Definitions. 


As used in the Teacher Housing Revenue Bond Act: 

A... "bonds" means teacher housing revenue bonds; 

B. "federal payment" means a payment, grant, subsidy, contribution or other money from the 
United States.or any of its agencies or instrumentalities that is not otherwise restricted as to 
use and that the federal government allows to be pledged or used to pay debt-service on bonds; 
provided that for federal forest reserve or P.L. 874 funds, "federal payment" means that portion of 
the funds for which the state does not take credit for the state equalization guarantee pursuant to 
Section 22-8-25 NMSA 1978; 

C. “housing project" means a residential housing facility for teachers, including land “ind land 
improvements; 

D. "net income from the housing project" means all income derived from a housing project less 
the operating costs of the housing project; 

KE. “operating costs" means expenses of operating, maintaining and keeping in repair a housing 
project, including the cost of utilities, insurance, service employees and equipment replacement; and 

F. "pledgeable revenue" means net.income from the housing project and federal payments. 


History: Laws 2002, ch. 22, § 2. For PL 874 funds, sce 20 USCS § 7701 et seq. 
Cross references. — For receipt and distribution of 

federal forest reserve funds, see 6-11-2 and 6-11-3 NMSA 

1978. 


22-19A-3. Bonds not general obligations of school district or state. 


A. A local school board may issue bonds to finance the purchase, construction, renovation, 
equipping and furnishing of a housing project and may irrevocably pledge any or all pledgeable 
revenue to the payment of those bonds and to the debt service reserve fund. if one is established 
for the bonds. 

B.. Bonds shall be payable solely from pledgeable revenue and:shall not constitute an indebted- 
ness or general obligation of the school district, the state or other political subdivisions of the state. 


History: Laws 2002, ch. 22, § 3. 


22-19A-4. Determination by local school board; federal payments. 


A. Prior to issuing bonds to finance the purchase, construction; renovation, equipping or fur- 
nishing of a housing project, a local school board shall make a determination that the housing 
project is necessary and vee Fo pen pledgeable revenue Ne etoee to the bonds is ‘sufficient to 
repay the bonds. 

B.. Revenue from federal seayintsite may be pledged even wif the federal pasiiniante are subject to 
annual appropriation. Federal payments shall not be pledged unless such use is allowed by fed- 
eral law. The local school board shall include in its determination a statement as to the legality of 
pledging the federal payments and what other revenue will be available to make eae) payments if 
federal payments are not appropriated. 


History: Laws 2002, ch. 22, § 4. 


22-19A-5. Report to state board [department]; state board approval. 


A. Prior to issuing bonds to finance a housing project, a local school board shall furnish to the 
state board [department] the following information: 
(1) adetailed description of the housing project; 
(2) an explanation of the necessity for the housing project; 
(3) an estimate of the total cost of the housing project; 
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(4) an estimate of the net income from the housing project and other revenues that will be 
pledged to pay for the housing project; and 
(5) an estimate of the yearly operating cost of the housing project. 
B. A local school board shall obtain written approval of the state board [department] before 
it issues bonds to finance a housing project pursuant to the Teacher Housing Revenue Bond Act. 
C. Prior to giving written approval ‘to a housing project, the state board [department] shall 
determine that the housing project is necessary and that estimated pledgeable revenue: Wyant to 
the bonds is sufficient to repay the bonds. 


History: Laws 2002, ch. 22, § 5. deemed references to the secretary of public education 


Bracketed material. — The bracketed material was and all references to the former state board of education 
inserted by the compiler and is not part of the law. or state department of education shall be deemed refer- 

Laws 2004, ch. 25, § 27, provided that all references ences to the public education A ati See 9-24-15 
to the superintendent of public instruction shall be NMSA 1978, 


22-19A-6. Records; restriction on use of income. 


A. A local school board shall retain complete and accurate records of: 
(1) the net income from the housing project; 
(2) receipt and amount of federal payments pledged to the repayment of the bonds; and 
(3) the operating costs of the housing project. 
B. Pledgeable revenue that is pledged to the repayment of bonds shall first be used to pay 
the principal, interest and service charges on the bonds issued pursuant to the Teacher Housing 
Revenue Bond Act and to fund a debt service reserve fund, if applicable. 


History: Laws 2002, ch. 22, § 6. 


22-19A-7. Bonds; pledge of income. 


A. Bonds shall be payable solely from any or all pledgeable revenue, and the local school board 
shall irrevocably pledge that revenue to the prompt payment of the principal, interest and service 
charges on the bonds. The bonds shall be equally and ratably secured, Without priority, by this 
pledge of pledgeable revenue. 

B. Ifthe bonds are payable solely from the net income of the housing project being financed, 
the local school board shall operate the housing project so as to ensure a sufficient income to 
promptly pay the principal, interest and service charges as they become due on the bonds. 

C. The state pledges and agrees with the holders of bonds issued by a local school board and 
payable from pledgeable revenue that the state will not limit or alter the rights of the local school 
board to receive, collect and account for pledgeable revenue and to fulfill the terms of any agree- 
ment made with the bondholders or in any way impair the rights and remedies of the bondholders 
until the bonds, together with the interest on the bonds, with interest on any unpaid installments 
of interest and all costs and expenses in connection with any action or proceedings by or on behalf 
of those bondholders, are fully paid and discharged. . 


History: Laws 2002, ch. 22, § 7; 2003, ch. 158, § 1. The 2003 amendment, effective April 4, 2003, added 
Subsection C. ' 


22-19A-8. Proceeds of bond sales; retirement fund; reserve fund. 


A. Proceéds from the sale of bonds shall be deposited into a separate account to be used solely 
for the specific purposes for which the bonds were issued, including a debt service reserve fund. All 
costs incident to issuing and selling the bonds may be paid out of the proceeds of the bonds. 

B. The local school board shall establish a "debt service fund" to be used solely for the pay- 
ment of principal, interest and service charges on the bonds, Sufficient amounts from the pledged 
revenue shall be deposited in the debt service fund at least annually so that timely payments of 
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principal, interest and service charges may be made. All proceeds remaining after completion of 
the housing project shall be deposited into the debt service fund. 

C. The local school board may establish a "debt service reserve fund" to be used to pay bond 
payments in case the pledged revenue is insufficient. | 


History: Laws 2002, ch. 22, § 8. 


22-19A-9. Bonds; form; requirements. 


‘ 


All bonds issued pursuant to the Teacher Housing Revenue Bond Act shall: . 

A. be fully negotiable within the provisions of the Uniform Commercial Code [Chapter 55 
NMSA 1978]; 

B. havea duration of time not to exceed forty years from their date of issuance; 

C. have interest, appreciated principal value or any part thereof payable at intervals or at ma- 
turity as determined by the local school board; 

D. be sold at a price that does not result in a net effective interest rate in excess of twelve per- 
cent a year unless a higher rate of interest is approved by the state board of finance pursuant to 
the Public Securities Act [6-14-1 through 6-14-3 NMSA 1978]; 

E. have a principal maturity schedule as determined by the local school board; and 

F. be sold at public or private sale at, above or below par. 


History: Laws 2002, ch. 22, § 9. 


22-19A-10. Refunding bonds. 


A. A local school board may issue refunding bonds to refund outstanding bonds. 

B. Except as otherwise provided in the Teacher Housing Revenue Bond Act, refunding bonds 
shall conform to the provisions of that act that provide for the issuance of teacher housing revenue 
bonds by a local school board. 

C. A refunding bond issued by a local school board may have the same security or source of 
payment as was pledged for the payment of the bond being refunded, but no source of payment 
shall be pledged that is not authorized by the Teacher Housing Revenue Bond Act, 

D. Arefunding bond may be delivered in exchange for a bond authorized to be refunded, sold at 
a public or private sale or sold in part and exchanged in part as provided in the Supplemental Pub- 
lic Securities Act [6-14-8 through 6-14-11 NMSA 1978]. If the refunding bond is sold, the proceeds 
shall be immediately applied to the retirement of the bond to be refunded or the proceeds shall be 
placed in trust to be held and applied to payment of the bonds to be refunded. 


History: Laws 2002, ch. 22, § 10. 


22-19A-11. Refunding bonds; issuance; sale; proceeds. 


A. Apbond shall not be refunded unless it matures or is callable for prior redemption under its 
terms within fifteen years from the date of issuance of the refunding bond or unless the holder of 
the bond voluntarily surrenders it for exchange or payment. 

B. Outstanding bonds of more than one issue may be refunded by refunding bonds of one or 
more issue. Bonds and refunding bonds may be issued separately or in combinations of one or 
more series. 

C. When a refunding bond is sold, the net proceeds may, in the discretion of the local school 
board, be invested in obligations of the federal government or an agency of the federal government 
or in obligations fully guaranteed by the federal government, but the obligations purchased shall 
have a maturity and bear a rate of interest payable at times to ensure the existence of sufficient 
money to pay the bond to be refunded when it becomes due or redeemable pursuant to a call for 
redemption, together with interest and redemption premiums, if any. 
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D. All obligations purchased with the net proceeds from refunding bonds shall be deposited in 
trust with a bank that has trust powers and that is a member of the federal deposit insurance cor- 
poration. The obligations shall be held, liquidated and the: proceeds of the liquidation paid out for 
payment of the principal, interest and redemption premium of the bonds to be refunded as the bonds: 
to be refunded become due or where the bonds are subject to redemption under a call for redemption 
previously made or where there is a voluntary surrender with the approval of the local school board. 

E. The determination of the local school board issuing refunding bonds that the issuance has 
been in compliance with the Teacher Housing Revenue Bond Act is conclusively presumed correct 
in the absence of fraud or arbitrary and gross abuse of discretion. 

F. As used in this section, "net proceeds" means the gross proceeds of the refunding bonds after 
deducting all accrued interest and expenses incurred in connection. with the authorization and issu- 
ance of the refunding bonds and the refunding of outstanding bonds, including fiscal agent fees, com- 
missions and all discounts incurred in the resale of the refunding bonds to the original purchaser. 


History: Laws 2002, ch. 22, § 11. 


22- 19A-12. Tax exemption; no charge against state. 


Bonds are exempt from taxation by the state or any of its political subdivisions. No obligation 
created pursuant to the Teacher Housing Revenue Bond Act shall be a'charge against or a debt of 
the state or any of its political subdivisions. 


History: Laws 2002, ch. 22, § 12. 


ARTICLE 19B 
School District Bond Anticipation Notes 
Sec. Sec. 
22-19B-1. Short-title. 22-19B-7. Publication of notice; validation; limitation of 
22-19B-2, Purpose. action, : 
22-19B-38. Definitions. 22-19B-8. Cumulative and complete authority. 
22-19B-4. Issuance of bond anticipation notes. ° 22-19B-9. Liberal interpretation. 


22-19B-5, -Bond anticipation note details. | 
22-19B-6, Limitations on issuance of bond anticipation 
a 


22-19B-1. Short title. 


This act [22-19B-1 to 22-19B-9 NMSA 1978] may be cited as the "School District Bond. Anticipa- 
tion Notes Act". 


History: Laws 2002, ch. 54, § 1. é Emergency clauses. — Laws 2002, ch. 54, § 11 con- 
tained an emergency clause and was approved March 4, 
2002. 


22-19B-2. Purpose. 


The purpose of the School District Bond arAsticipation Notes Act is to arbi a mechanism for 
school districts to obtain short-term financing for capital projects that are needed by the school 
district to'‘meet the educational needs of students in the school district and to promote iis health, 
safety, sari and general Wel 26 of the students in the school district. 


History: Laws 2002, ch. 64, -§°2, Emergency clauses. — Laws 2002, ch. 54, § 11 con- 
B94 brie ' tained an emergency clause and was approved March 4, 
2002. 
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22-19B-3. Definitions. 


As used in the School District Bond Anticipation Notes Act: 

A. "bond anticipation note" means a.security evidencing an obligation of the school district 
that precedes the issuance of general obligation. bonds; and 

B. "general obligation bond" means indebtedness issued by a school district that constitutes a 
debt for the purpose of Article 9, Section 11 of the constitution of New Mexico. 


History: Laws 2002, ch. 54, § 3. Emergency clauses. — Laws 2002, ch. 54, § 11 con- 


tained an emergency clause and was approved March 4, 


2002. 


22-19B-4. Issuance of bond anticipation notes. 


A... Aschool.district may issue bond anticipation notes for any purpose for which general obliga- 
tion bonds are authorized to be issued. 

B._ The principal amount of; bond anticipation. ee shall be payable solely from the proceeds 
of the general obligation bonds for which the bond anticipation notes are issued and shall not be 
considered debtoe of the school diatrict for purposes of Article 9, Section 11 of the constitution of New 
Mexico. 


History: Laws 2002, ch. 54, § 4. Emergency clauses. — Laws 2002, ch. 54, § 11 con- 
_ tained an emergency clause and was approved March 4, 
2002. 


22-19B-5. Bond Kn HeIpAdion note details, 


A. Bond anticipation notes shall be authorized by resolution of the local school board and may 
be issued in such denominations as determined by the local school board. 

B. Bond anticipation notes shall mature no later than one year from the date of issuance. 
The local school board shall’covenant in the resolution authorizing the issuance of the bond 
anticipation notes to issue general obligation bonds in an amount necessary to retire the bond 
anticipation notes. 

C. The annual interest rate and yield on the bond anticipation notes shall be stated in the reso- 
lution that authorizes the issuance of the bond anticipation notes; provided that the maximum net 
effective interest rate on bond anticipation notes shall not exceed ten percent a year. 

D. Bond anticipation notes may be sold at, above or below par at a public sale, in a negotiated 
sale or to the New Mexico finance authority. 


erties? Laws 2002, ch. 54, § 5. a Emergency clauses. — Laws 2002, ch. 54, § 11 con- 
Cross references. — For the New Mexico finance. au- tained an emergency clause and was approved March 4, 
thority, see 6-21-4 NMSA 1978, 2002. 


-22-19B-6. Limitations on issuance of bond anticipation notes. 


Bond anticipation notes shall not be issued: 

A. unless the general obligation bonds for which bond anticipation notes are contemplated 
have been authorized at an election as required by Article 9, Section 11 of the constitution of New 
Mexico; 

B. ina principal amount in excess of the amount of the general obligation bonds authorized 
to be issued at an election or, if some portion of the bonds authorized at that election have been 
issued, in a principal amount in excess of the amount of the authorized but unissued general obli- 
gation bonds; 
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C. in a principal amount in excess of the amount of outstanding:general obligation bonds 
of the school district maturing within one year of the date of i issuance of aie — anticipation 
notes; and 

D. unless the proceeds of the bond anticipation notes are to be used sat the same purpose for 


which the general obligation bonds are authorized. Pa 
History: Laws 2002, ch. 54, § 6. Emergency clauses, — Laws 2002, ch. 54, § 11 con- 
tained an emergency clause and was apnrayed March 4, 
2002. 


22-19B-7. Publication of notice; validation; limitation of action. 


After adoption of a resolution authorizing issuance of bond anticipation notes, the local school 
board shall publish notice of the adoption of the resolution once in a newspaper of general circula- 
tion in the school district. After thirty days from the date of publication, any action attacking the 
validity of the proceedings had or taken by the local school board preliminary to and in the autho- 
rization and issuance of the bond anticipation notes described in the notice is perpetually barred. 


History: Laws 2002, ch. 54, § 7. : Emergency clauses. — Laws 2002, ch. 54, § 11 con- 
tained an emergency clause and was approved March 4, 
2002. 


22-19B-8. Cumulative and complete authority. 


The School District Bond Anticipation Notes Act is an additional and alternative method for 
obtaining funding for capital projects by a school district and constitutes full authority for the ex- 
ercise of powers granted to a local school board by that act. Powers conferred by the School District 
Bond Anticipation Notes Act are supplemental and additional to powers conferred by other laws of 
the state, without reference to such other laws of the state. 


History: Laws 2002, ch, 54, § 8, Emergency clauses, — Laws 2002, ch. 54, § 11 con- 


tained an emergency clause and was approved March 4, 
2002. 


22-19B-9. Liberal interpretation. 


The School District Bond Anticipation Notes Act shall'be liberally construed to effect the pur- 
poses of the act. 


History: Laws 2002, ch. 54, § 9. Severability. — Laws 2002, ch. 54, § 10 provided 
Emergency clauses. — Laws 2002, ch. 54, § 11 con- for the severability of the act if any part or application 
tained an emergency clause and was approved March 4, thereof is held invalid.’ 
2002. 
e 
School Construction 
Sec. Sec. 
22-20-1. School construction; lease-purchase agree- 22-20-2. School building Seer distance from 
ments; lease payment grant applications; highways. 
approval of the public school’ facilities 22-20-3. Repealed. 
authority; compliance with statewide ad- 22-20-4. Applicability. 


equacy standards; state construction and 
fire standards applicable. 
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22-20-1. School construction; lease-purchase agreements; lease 
payment grant applications; approval of the public school 
facilities authority; compliance with statewide adequacy 
standards; state construction and fire standards applicable. 


A. Except as provided in Subsection F of this section, each local school board or governing body 
of a charter school shall secure the approval of the director of the public school facilities authority 
or the director's designee prior to: 

(1) the construction or letting of contracts for construction of any school building or re- 
lated school structure; . 

(2) entering into a lease-purchase agreement for a building to be used as a school building 
or a related school structure; or 

(3) reopening an existing structure that was not used as a school building during the pre- 
vious year. 

B. Awritten application shall be submitted to the director requesting approval of the construc- 
tion, lease-purchase agreement or reopening, and, upon receipt, the director shall forward a copy 
of the application to the secretary. The director shall prescribe the form of the application, which 
shall include the following: 

(1) a statement of need; 

(2) the anticipated number of students affected; 

(3) the estimated cost; : 

(4) for approval of construction, a description of the proposed construction project; 

(5) for approval of a lease-purchase agreement or a reopening of an existing structure, a 
description of the structure to be leased or reopened, including its location, square footage, interior 
layout and facilities, such as bathrooms, kitchens and handicap access, a description of the prior 
use of the structure and a description of how the facility and supplemental shared facilities and 
resources will fulfill the functions necessary to support the educational programs of the school 
district or charter school; 

(6) a map of the area showing existing school attendance centers within a five-mile ra- 
dius and any obstructions to attending the attendance centers, such as railroad tracks, rivers and 
limited-access highways; and 

(7) other information as may be required by the director. 

C. With respect to an application for the approval of construction, the director or the director's 
designee shall give approval to an application if the director or designee reasonably determines 
that: 

(1) the construction will not cause an unhecessary proliferation of school construction; 

~ (2) the construction is needed in the school district or by the charter school; 
' (3) the construction is feasible; 
(4) the cost of the construction is reasonable; 
(5) - the school district or charter school has submitted a five- -year facilities plan that includes: 
(a) enrollment projections; 
(b) acurrent preventive maintenance plan; — 
(c) the capital needs of charter schools chartered by the school district, if applicable, 
or the capital needs of the charter school if it is state-chartered; and 
(d) projections for the facilities needed in order to maintain a full-day kindergarten 
program! ' Isat t ) 

(6) the construction project: 

(a) is in compliance with the statewide adequacy standards adopted pursuant to the 
Public School Capital Outlay Act [Chapter 22, Article 24 NMSA 1978]; and 

-_. (b) is appropriately integrated into the school district or charter achool PY Soa fa- 
cilities plan;: 

(7) the school district or charter échbOr i is financially able to pay for the beer dent and 
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(8) the secretary has certified that:the construction will support the educational program 
of the school district or charter school. 

D. With respect to an application for the approval of a lease-purchase agreement or for the 
reopening of an existing structure, the director or the director's designee shall give approval to an 
application if the director or designee reasonably determines that: 

(1) the buildings to be reopened or leased for purchase meet the applicable statewide ad- 
equacy standards adopted pursuant to the Public School Capital Outlay Act or the buildings can 
be brought into compliance with those standards within a reasonable time and at a reasonable 
cost and that money or other resources will be available to the school district or charter school to 
bring the buildings up to those standards; and . 

(2) the buildings to be reopened or leased for purchase have, as measured by the New 
Mexico condition index, a condition rating equal to or better than the average condition for all New 
Mexico public schools for that year. 

E. Within thirty days after the receipt of an application filed pursuant to this section, the di- 
rector or the director's designee shall in writing notify the local school board or governing body 
of a charter school making the application and the department of approval or disapproval of the 
application. — 

F. Byrule, the public school capital outlay council may: 

(1) exempt classes or types of construction from the application am approval require- 
ments of this section; or 

(2) exempt classes or types of construction from the requirement of approval but, if the 
council determines that information concerning the construction is necessary for the maintenance 
of the facilities assessment database, require a description of the proposed construction project 
and related information to be submitted to the public school facilities authority. 

G.. A charter school shall not apply for a lease payment. grant pursuant to Se irecace I of 
Section 22-24-4 NMSA 1978 unless the lease-purchase agreement has been aRERAyE pursuant 
to this section. 

H. A local school board or governing body of a charter school shall not enter ee a contract for 
the construction of a public school facility, including contracts funded with insurance proceeds, 
unless the contract contains provisions requiring the construction to be in compliance with the 
statewide adequacy standards adopted pursuant to the Public School Capital Outlay Act, provided 
that, for a contract funded in whole or in part with insurance proceeds: : 

(1) the cost of settlement of any insurance claim shall not be increased by inclusion of the 
insurance proceeds in the construction contract; and 

(2) insurance claims settlements shall continue to be governed by insurance policies, 
memoranda of coverage and rules related to them. 

I. Public school facilities shall be constructed pursuant to state standards or codes promul- 
gated pursuant to the Construction Industries Licensing Act [Chapter 60, Article 13 NMSA 1978] 
and rules adopted pursuant to Section 59A-52-15 NMSA 1978 for the prevention and control of 
fires in public occupancies. Building standards or codes adopted by a municipality or county do not 
apply to the construction of public school facilities, except those structures constructed as a part of 
an educational program of a school district or charter school. 

J. The provisions of Subsection I of this section relating to fire protection shall not be effective 
until the public regulation commission has adopted the International Fire Code and all. standards 
related to that code. 

K. As used in this section, "construction" means any project for which the construction indus- 
tries division of the regulation and licensing department requires permitting and for which the 
estimated total cost exceeds two hundred thousand dollars ($200,000), 


History: 1953 Comp., § 77-18-1, enacted by Laws director's designee to approve lease-purchase agreements 
1967, ch. 16, § 270; 1988, ch. 64, § 41; 2008, ch. 147, § 2; for buildings that will be used as school buildings or re- 
2005, ch. 274, § 4; 2006, ch. 94, § 54; 2006, ch. 95, § 1; lated school structures and required the director to pre- 
2007, ch. 366, § 1; 2011, ch. 69, § 4, scribe an application form for approval of lease-purchase 

Cross references. — For public works generally, see agreements and the reopening of existing structures; 
13-4-1 NMSA 1978 et seq. specified criteria for approval of applications for lease- 

The 2011 amendment, effective July 1, 2011, required purchase agreements and the reopening of existing struc- 
the director of the public school facilities authority or the tures; and prohibited charter schools from applying for 
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lease payment grants unless the lease-purchase agreé- é state standards or codes and rules for the prevention and 
ment has been approved. ‘control of fires and that municipal or county standards 

The 2007 amendment, effective July 1, 2007, added or codes do not apply the construction of public school 
Subsection D to provide that the public school capital out-» — facilities exeept structures constructed as part of a pro- 
lay council may exempt classes or types of construction gram of a school district; added Subsection F to provide 
from approval under this section. that the provisions of Subsection E relating to fire preven- 


The 2006 amendment, effective March 6, 2006, added tion shall not be effective until the public regulation com- 
Paragraph (5) of Subsection B to provide for a five-year mission has adopted the International Fire Code and all 
facilities plan; added Subparagraphs (a) through (d) of standards related to that code; and added Subsection G to 


Paragraph (5) of Subsection B to provide for the content define “construction”. 

of a five-year facilities plan; and in Subparagraph (b) of The 2003 amendment, effective July 1, 2003, rewrote 
Paragraph (6) (formerly Paragraph (5)) of Subsection B, this section to the extent that a detailed comparison is im- 
changed "master plan” to “five-year facilities plan". practicable. 

The 2005 amendment, effective April 6, 2005, deleted The 1988 amendment, effective May 18, 1988, substi- 
the requirement in Subsection A(4) that the application ‘tuted "the state superintendent” for "chief" in the catch- 
include a description of the structure to be built; added line and in the second and last sentences in Subsection 
Subsections B(5)(a) and (b) to provide that the project A; substituted “state superintendent or his designee” for 
shall be approved if it is in compliance with statewide "chief" in the first sentence in Subsection A and in Subsec- 
adequacy standards and is appropriately integrated into tions B and C; added the designations (1) to (5) in Subsec- 


the school district master plan; added Subsection D to tion B; and made minor stylistic changes. 
provide that a construction contract shall contain provi- 
sions requiring the construction to be in compliance with ANNOTATIONS 


statewide adequacy standards and that for a contract Am. Jur. 2d, A.L.R. and C.J.S, references. — Title to 
funded by insurance proceeds, the cost of settlement of an buildings when school lands revert for nonuse for school 
insurance claim shall not be increased by inclusion of the purposes, 28 A.L.R.2d 564. 


8 eae in the oer. and the speci 2g shall be aot Use of public school premises for religious purposes 
ern fy insurance policies, memoranda o coverage an during nschool tim : 79 AL.R.2d 1148. 
rules related to them; added Subsection E to provide that roe i ns : 


public school facilities shall be constructed pursuant to 


22-20-2. School building construction; distance from highways. 


A. No local school board or governing body of a charter school shall construct or cause the 
construction of any public school building within four hundred feet of any main artery of travel 
without the prior written approval of the department. 

B. The district court may enforce the provisions of this section by any appropriate civil remedy 
in an action brought by an interested party. 

C. As used in this section, "main artery of travel" means any déeinated state or federal-aid 
highway used primarily to accommodate transient motor traffic through a municipality and any 
type of public highway used primarily to accommodate transient motor traffic through a rural 
community or area. 


History: 1953 Comp., § 77-18-2, enacted by Laws The 2006 amendment, effective July 1, 2007, added 
1967, ch. 16, § 271; 2006, ch. 94, § 55. the governing body of a charter school and changes "state 
Cross references. — For transfer of powers and du- board” to "department" in Subsection A. 
ties of former state board of education, see 9-24-15 NMSA ' 
1978. 


22-20-3. Repealed. 


Repeals, — Laws 2003, ch. 147, § 14 repealed 22-20-3 effective July 1, 2003. For provisions of former section, see 
NMSA 1978, as enacted by Laws 1967, ch. 16, § 272, re- the 2002 NMSA 1978 on NMOneSource.com. 
lating to state board approval for school construction, 


22-20-4. Applicability. | 


The provisions of Chapter 22, Article 20 NMSA 1978 do not apply to public school capital outlay 
projects subject to the oversight of the public school capital outlay council pursuant to the Public 
School Capital Outlay Act [Chapter 22, Article 24 NMSA 1978]. 


History: 1978 Comp., § 22-20-4, enacted by Laws 
2001, ch. 338, § 4. 
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ARTICLE 21 
Prohibited Sales by: Personnel 
Sec. | Sec. 
22-21-1, Prohibiting salés to the department, to school 22-21-2.. Prohibition on the sale or use of student, fac- 
districts and to,school personnel; excep- ulty and staff lists in direct marketing; 
tion; penalty. remedies. 


22-21- “it Prohibiting sales to the department, to'school districts and to 
-., school personnel; exception; penalty. 


A. A member of the commission; a member of a local school board, a member of the governing 
body of a charter school, the secretary, an employee of the department or a school employee shall 
not, directly or indirectly, sell or be a party to any transaction to sell any instructional material, 
furniture, equipment, insurance, school supplies or work under contract to the department, school 
district or public school with which such person is associated or employed. No such person shall re- 
ceive any commission or profit from the sale or any transaction to sell any instructional material, 
furniture, equipment, insurance, school supplies or work under contract to the department, school 
district or public school with which the person is associated or employed. 

B. The provisions of this section shall not apply to a person making.a sale in the regular course 
of business who complies with the provisions of Sections 13-1-21, 13-1-21:2 [repealed] and 13-1-22 
NMSA 1978. The provisions of this section shall not apply in cases in which school employees con- 
tract to perform special services.with the department, school district or public school with which 
they are associated or employed during time periods wherein service is not required under a con- 
tract for instruction, administration or other employment, 

C.. No member of the commission, member of a,local school board, enka: of the governing body 
of a charter school, the secretary, employee of the department or school employee shall solicit or sell 
or be a party to a transaction to solicit or sell insurance or investment securities to any employee of 
the department or any employee of the school district whom such person supervises. Nothing in this 
subsection shall prohibit a financial institution from requiring the purchase of insurance in connec- 
tion with a loan or offering and selling such insurance in accordance with the provisions of the New 
Mexico Insurance Code [Chapter 59A [except for Articles 30A and 42A] NMSA 1978]. 

D. No state employee who supervises or exercises control over school districts or charter 
schools, which supervision or control includes but is not limited to school programs, capital out- 
lay and operating budgets, shall enter into any business relationship with an employee of a local 
school district or charter school over which the state employee exercises supervision or control. 

EK. Any person violating any provision of this section is guilty of a fourth degree felony under 
the Criminal Code [Chapter 30 NMSA 1978]. The department may suspend or revoke the licen- 
sure of a licensed school employee for violation of this section, 


History: 19538 Comp., § 77-19-1, enacted by Laws a member of the governing body of a charter school, 


1967, ch. 16, § 282; 1971, ch, 74, § 1; 19865, ch. 141, § 1; changed "state superintendent” to "secretary", deleted 
2006, ch. 94, § 56. certified school instructor or certified school administrator 
Bracketed miaterial. — The bracketed material was and added a school employee to the board; in Subsection 
inserted by the compiler and is not part of the law. B, changed "Section 13-1-1 through 13-1-26 NMSA 1978" 
Laws 2011 (1st S.S.), ch. 3, § 8 repealed 13-1-21.2 NMSA to "Sections 138-1-21, 13-1-21,.2 and 13-1-22 NMSA 1978", 
1978, effective October 5, 2011. deleted certified school instructor and certified school ad- 
Cross references, — For Governmental Conduct Act, ministrators from application of this section. and added 
see Chapter 10, Article 16 NMSA 1978, school employees, and added contract for other employ- 
For sales:to and contracts with schools or educational ment; in Subsection C, changed "state board" to. "com- 
institutions by boards, officers and employees, see 21-1-35 _—s mission", deleted state superintendent, certified school 
NMSA 1978. * instructor or certified school administrator and added a 
For sentencing for felonies, see 31-18-15 NMSA 1978. member of the governing body of a charter school and the 
For transfer of powers and duties of former state board, secretary; in Subsection D, added charter schools; and in 
state superintendent and department of education, see 9- Subsection E, changed "state board of education" to "de- 
24-15 NMSA 1978. partment" and changed "certification of a certified school 
The 2006 amendment, effective July 1, 2007, in Sub- administrator or a certified school instructor" to "licen- 
section A, changed "state board" to "commission", added sure of a licensed school employee". 
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ANNOTATIONS 


Purpose of this section and Section 21-1-35 NMSA 
1978, is to prevent a conflict of interest between school 
board members and the districts they are connected with. 
State ex rel. Martinez v. Padilla, 1980- NMSC- 064, 94 N.M, 
431, 612 P.2d 223. 

Practice restricting district bus drivers in loca- 
tion of gas purchase prohibited. — The practice of 
requiring certain district bus drivers to buy their gas at 
a school board member's gas station is exactly the type 
of improper conflict this section was designed to prohibit, 
and such activity does not fall within the "regular course 
of business" exception of Subsection B. State ex rel. Marti- 
nez v. Padilla, 1980-NMSC-064, 94 N.M. 431, 612 P.2d 223. 

Applicability of Conflict of Interest Act to school 
district employees. — The Conflict of Interest Act does 


VARIABLE SCHOOL CALENDARS 


22-22-1 


not apply to employees of school districts. 1969 Op. Att'y 
Gen. No. 69-19, but see 1989 Op, Att'y Gen. No. 89-34 and 
1988 Op. Att'y Gen. No. 88-20, 

Transfer by board of contract to wife of board mem- 
ber. — No violation of this section would result where a 
school board transfers a school bus transportation contract 
to the wife of a member of the local board making such 
transfer, as the board member is neither directly nor indi- 
rectly working under contract to his school district and the 
contract is truly between the school board and the wife only, 
with the husband having no personal interest, pecuniary or 
otherwise, in the contract. 1971 Op. Att'y Gen. No. 71-36. 

Seeking of assistance from bidders in preparation 
of specifications. — The conflict of interest provision of 
the Public School Code does not prohibit school districts 


_ from seeking the assistance of bidders in the preparation 


of specifications. 1969 Op, Att'y Gen. No. 69-19, 


22-21-2. Prohibition on the sale or use of student, faculty and staff lists 
in direct marketing; remedies. 


A. No person shall sell or use student, faculty or staff lists with personal identifying informa- 
tion obtained from a public school or a local school district for the purpose of marketing goods or 
services directly to students, faculty or staff or their families by means of telephone or mail. The 


provisions of this section shall not apply: 


(1) to legitimate educational purposes, which shall be determined by rules and regulations 
developed by the department of education [public education department]; or 
(2) when a parent of a student authorizes the release of the student's personal identifying 


information in writing to the public school or local school district, For the purposes of this subsec- 
tion, "personal identifying information" means the names, addresses, telephone numbers, social 
security numbers and other similar identifying information about students maintained by a public 
school or local school district. 

B. Any person receiving a solicitation meey bring an action against any Detour who violates 


Subsection A of this section. 


C. Ifa person is found to have violated Siibsectio A of this section in an action brought under 
Subsection.B of this section, then the person. shall be required. to pay actual damages or the sum 
of five hundred dollars ($500), whichever is greater, and reasonable attorneys' fees to the person 


receiving the solicitation. 


History: Laws 1998, ch. 166, § 1;1978 Comp., § 22-1- 
8, recompiled as § 22-21-2 by Laws 2008, ch. 153, § 72. 

Bracketed material. — The bracketed material was 
added by the compiler and is not part of the law. : 

Laws 2004, ch, 25, § 27, provided, that all references 
to the superintendent of public instruction shall be 


deemed references to the secretary of public education 
and all-references to the former state board of education 
or state department of education shall be deemed refer- 


ences to the public education department, See 9-24-15 


NMSA 1978. 


ARTICLE 22 


Variable School Calendars 


22-22-1. Short title. 
2. Definition. 
22-22-3. Purpose of act. 
22-22-4, Variable school calendar. 


22-22-1. Short title. 


Sec. 

22-22-5. Variable school calendar; action by state board 
[department]. 

22-22-6. Variable school calendar; effect. 


This act [22-22-1 through 22-22-6 NMSA 1978] may be cited as the "Variable School Calendar Act". 


History: 1953 Comp. . § 77-22-1, enacted by Laws 


1972, ch. 16, § 1.° 
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22-22-2. Definition. 


As used in the Variable School Calendar Act, "variable school calendar" means a calendar for 
school or school district operations extending over a ten, eleven or twelve-month period or portions 
thereof in excess of nine months, which permits pupil attendance on a staggered schedule. 


History: 1953 Comp., § 77-22-2, enacted by Laws 
1972, ch. 16, § 2. 


22-22-3. Purpose of act. 


The purpose of the Variable School Calendar Act is to create an opportunity for public schools or 
school districts to operate beyond a nine-month period in any one calendar year in order to achieve 
optimum and maximum use of school facilities and personnel. 


History: 1953 Comp., § 77-22-3, enacted by Laws 
1972, ch. 16, § 3. 


22-22-4. Variable school calendar. 


The local school board may operate a public school or the school district under a variable 
school calendar. The state board [department] shall develop criteria for the establishment of a 
variable school calendar in a school district. Those criteria shall include a requirement that the 
local school board demonstrate substantial community support for implementation of the vari- 


able school calendar. 


History: 1953 Comp., § 77-22-4, enacted by Laws 
1972, ch. 16, § 4; 1998, ch. 24, § 1; 2003, ch. 153, § 61. 

Bracketed material..— The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 
references to the secretary of public education and all ref- 
erences to the former state board of education or state de- 


partment of education shall be deemed references to the 


public education department. See 9-24-15 NMSA 1978. 
The 2003 amendment, effective April 4, 2008, deleted 
"request" from the end of the section heading; deleted 


"of any school district" following "school board" near the 
beginning, deleted "adopt by resolution a request to the 
state board for approval to" following "may" near the be- 
ginning, inserted "a public school or the school district" 
following "operate" near the middle, and deleted the last 
sentence. 

The 1993 amendment, effective: June 18, 1993, sub- 
stituted "board" for "department of education" in two 
places in the first sentence; added the second and third 
sentences; and made a minor stylistic change. 


22-22-5. Variable school calendar; action by state board [department]. 


The state board [department] may suspend or modify existing rules pertaining to school district 
operations upon recommendation of the state superintendent [secretary] when those rules prevent 
or impede the implementation of the Variable School Calendar Act. 


History: 1953 Comp., § 77-22-5, enacted by Laws 
1972, ch. 16, § 5; 1998, ch. 24, § 2; 1993, ch. 226, § 49; 
2003, ch. 153, § 62. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 
references to the secretary of public education and all ref- 
erences to the former state board of education or state de- 
partment of education shall be deemed references to the 
public education department. See'9-24-15 NMSA 1978. 


The 2003 amendment, effective April 4, 2003, substi- 
tuted "state" for "department and" preceding "board" in 
the catchline; deleted Subsection A; deleted the "B." sub- 


* section designation; and deleted "and regulations" follow- 


ing "rules" twice in the section. 

The 1993 amendment, effective July 1, 1993, substi- 
tuted "state board" and "board" for "department" and "de- 
partment of education" in Subsection A; deleted "of educa- 
tion" following "state board" in Subsection B; and made 
minor stylistic changes. 


22-22-6. Variable school calendar; effect. 


The variable school calendar for a public school or school district shall be in lieu of any other 
school calendar provided by law, and all requirements for reporting or operating under existing 
school calendars shall be suspended for the public school or school district upon the initiation of 
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BILINGUAL MULTICULTURAL EDUCATION 


22-23-1.1 


operations under a variable school calendar. The public school or school district shall continue to 
operate under the approved variable school calendar until the local school board discontinues the 


variable school calendar. 


History: 1953 Comp., § 77-22-6, enacted by Laws 
1972, ch. 16, § 6; 1993, ch. 24, § 3; 2003, ch. 153, § 63. 

The 2003 ‘amendment, effective April 4, 2003, deleted 
"of approval of request" at the end of the section head- 
ing; substituted "The variable school" for Upon approval 
of the state board of the request of a local school board 
for operation under a variable school calendar, such" at 
the beginning of the section; deleted "and the rules and 
regulations made pursuant thereto" at the end of the first 


sentence; inserted "public" preceding "school" near the be- 
ginning of the second sentence; substituted "discontinues" 
for "requests the state board by resolution for approval of 
the discontinuance of" following "local school board" in the 
second sentence; and deleted "and ‘the request is approved 
by the state board" at the end of the section. 

The 19938 amendment, effective June 18, 1993, sub- 


© stituted "state board" for "state department of education" 


and "department" and made minor stylistic changes. 


) ARTICLE 23. 
Bilingual Multicultural Education 


Sec. 

22-23-1. Short title. 

22-23-1.1,. Legislative findings: . 
22-23-2. Definitions, 

22-23-3. Repealed. 

22-23-4, Department; powers; duties. 


22-23-1. Short title. 


Sec. 

22-23-5. Bilingual multicultural education . program 
plan; evaluation. 

22- 23- 6. ‘Bilingual multicultural education programs; lic 
gibility for state financial support. 


22-23-6. Bilingual multicultural education advisory 


council; created; membership; duties. 


Chapter 22, Article 23 NMSA 1978 may be cited as the "Bilingual, Multicultural Education Act". 


History: 1953 Comp., § 77-23-1, enacted by Laws 
19783, ch. 285, § 1; 2004, ch. 32, § 1. 

Cross references. ~— For courses of instruction gener- 
ally, see 22-13-1 NMSA 1978 et seq.. 

For constitutional provision requiring legislature ‘to 
provide for training of teachers in English and Spanish 
languages and to provide means and methods to facilitate 
teaching of English language to Spanish-speaking stu- 
dents, see N.M. Const., art. XII, § 8. 

For constitutional provision relating to educational 
rights of children of Spanish descent, see N.M. Const., art. 
XII, § 10. 


22-23-1.1. Legislative findings. 
The legislature finds that: 


* 


The 2004 amendment, effective May 19, 2004, re- 


‘vised the short title to include all of Chapter 22, Article 


23 NMSA 1978. 
ANNOTATIONS 


Law reviews. — For comment; "Education and the 
Spanish-Speaking - An Attorney General's Opinion on Ar- 
ticle XII; Section 8 of the New Mexico Constitution," see 3 


/N.MLL, Rev. 364 (1978).. 


For note, "Bilingual Education: Serna v. Portales Mu- 
nicipal Schools," see 5 N.M.L. Rev. 321 (1975). 


A. while state and federal combined funding for New Mexico's bilingual multicultural educa- 

tion programs was forty-one million dollars ($41,000,000) in 2008, the funds do not directly sup- 
ort bilingual multicultural education program instruction; 

B. the state's bilingual multicultural education program goals are for. all students, including 


English language learners, to: 


(1) become bilingual and biliterate in. English and a second language, including Spanish, 
a Native American language, where a written form exists.and there is tribal approval or another 


language; and 


_ (2). meet state academic content sioitdats and nlc in all subject areas; 

C, . districts do not fully understand how to properly assess, place and monitor students in bilin- 
gual multicultural education programs so that the students may become academically successful; 

D. . because inaccurate reporting on student participation in bilingual multicultural education 
programs has a direct impact on state and federal funding, accountability measures are necessary 
to track bilingual multicultural education program funds; 
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E. the federal No Child Left Behind Act of 2001 does not preclude using state funds for bilin- 
gual multicultural education programs; 

F. Article 12, Section 8 of the constitution of New Mexico recognizes the value of bilingualism 
as an educational tool; 

G. professional development is needed for district employees, including teachers, teacher assis- 
tants, principals, bilingual directors or coordinators, associate superintendents, superintendents 
and financial officers in the areas of: 

(1) research-based bilingual multicultural education. programs and implications for in- 
struction; 

(2) best practices of English as a second lapeugee, English language development and 
bilingual multicultural.education programs; and ‘ 

(3) classroom assessments that support academic and language eps Sel seer 

H. parents in conjunction with teachers and other district employees shall be empowered to 
decide what type of bilingual multicultural education program works best for their children and 
their community. Districts shall also provide parents with appropriate training in English or in 
the home or heritage language to help their children succeed in school; 

I. because research has shown that it takes five to seven years to acquire academic proficiency 
in a second language, priority should be given to programs that adequately support a child's lin- 
guistic development. The state shall, therefore, fund bilingual multicultural education programs 
for students in grades kindergarten through three before funding bilingual multicultural educa- 
tion programs at higher grade levels; 

J. a standardized curriculum, including instructional materials write scope and sequence, is 
necessary to ensure that the bilingual multicultural education program is consistent and build- 
ing on the language skills the students have previously learned. The instructional materials for 
Native American bilingual multicultural education programs shall be written, when permitted by 
the Indian nation, tribe or pueblo, and if written materials are not available, an oral standardized 
curriculum shall be implemented; 

K. equitable and culturally relevant learning environments, educational opportunities and 
culturally relevant instructional materials for all students participating in the program. For Na- 
tive American students enrolled in public schools, equitable and culturally relevant learning envi- 
ronments, educational opportunities and culturally relevant instructional materials are required 
to satisfy a goal of the Indian Education Act [Chapter 22, Article 23A NMSA 1978]; and 

L. the Bilingual Multicultural Education Act will ensure equal education opportunities for stu- 
dents in New Mexico. Cognitive and affective development of the students is encouraged by: 

(1) using the cultural and linguistic backgrounds of the students in a bilingual multicul- 
tural education program; 

(2) providing students with opportunities to expand their conceptual and linguistic abili- 
ties and potentials in a successful and positive manner; and 

(3) teaching students to appreciate the value and beauty of different languages and cultures. 


History: Laws 2004, ch. 32, § 2. Cross references. — For the federal No Child Left 
Behind Act, see 20 U.S.C., § 6301. 


22-23-2. Definitions. 


As used in the Bilingual Multicultural Education Act: 

A. "bilingual learner" means a student whose bilingualism is emerging through the develop- 
ment of English and a language other than English; 

B. "bilingual multicultural education program" means a program using two languages, includ- 
ing English and the home or ii ane language, as a medium of instruction in the nae and 
leurems process; 

C. "culturally and linguistically different" means students who are of a different cultural belle. 
ground than mainstream United States culture and whose home or heritage language, inherited 
from the student's family, tribe or country of origin, is a language other than English; 
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BILINGUAL MULTICULTURAL EDUCATION 


22-23-5 


D.. "district" means a public school or any combination of public schools in a district; 

E. "English language learner" means a student whose first or heritage language is not English 
and who is unable to read, write, speak or understand English at a level comparable to grade level 
English proficient peers and native English speakers; 

-F. "heritage language" means a language other than English that is inherited from a family, 


tribe, community or country of origin; 


G. "home language" means a language other than English that is the primary or heritage hae 


guage spoken at home or in the community; and 


H. "standardized curriculum" means a district curriculum that is blared with the state aca- 
demic content standards, benchmarks and performance standards. 


History: 1953 Comp., § 77-23-2, enacted by Laws 
1973, ch. 285, § 2; 2004, ch. 32, § 3; 2006, ch. 94, § 57; 
2015, ch. 108, § 14; 2021, ch. 12, § 2. 

The 2021 amendment, effective June 18, 2021, defined 
"bilingual learner" as used in the Bilingual] Multicultural 
Education Act; and added a new Subsection A and redes- 
ignated the succeeding subsections accordingly. 

The 2015 amendment, effective July 1, 2015, amended 
and removed certain definitions from the Bilingual Multi- 
cultural Education Act; deleted Subsection C, which de- 
fined "department", and redesignated former Subsections 
D through Gas Subsections C through F, respectively; and 


22-23-3. Repealed. 


Repeals. — Laws 2004, ch. 31, § 7 repealed. 22-23-3 
NMSA 1978, as enacted by Laws 1973, ch. 285, § 3, re- 
lating to purpose of act, effective May 19, 2004. For 


22-23- 4, néenrenent! powers; duties. 


deleted Subsection H, which defined "school board" and 
redesignated former Subsection I as Subsection G, 

The 2006 amendment, effective July 1, 2007, added 
charter school in Subsection D and added governing body 
of a state-chartered charter school in Subsection H. 

The 2004 amendment, effective May 19, 2004, in Sub- 
section A, revised the definition of "bilingual multicultural 
education"; deleted Subsection B; redesignated Subsection 
C as Subsection B and changed the definition of "cultur- 
ally and linguistically different", changed the definition 
of "department" to the public education department and 
revised the definition of "district"; and added new Subsec- 
tions E through G and I. 


provisions of former section, see the 2003 NMSA 1978 on 
NMOneSource.com. 


A. The department shall issue rules for the development and implementation of bilingual 


multicultural education programs. 


B. The department shall administer and enforce the provisions ‘of the Bilingual Multicultural 


Education Act. 


C. The department shall assist school boards in developing and evaluating bilingual multicul- 


tural education programs. 


D. In the development, implementation and administration of the bilingual multicultural edu- 
cation programs, the department shall give preference to New Mexico residents who have received 
specialized training in bilingual education when hiring personnel. 


History: 1958 Comp., § 77-23-4, enacted by Laws 
1978, ch. 285, § 4; 2004, ch. 32, § 4. 

The 2004 amendment, effective May 19, 2004; in Sub- 
section A, changed "state board" to "department"; and in 


Subsections A, C and D, inserted "bilingual multicultural 
education". 


22-23-5. Bilingual multicultural education program plan; evaluation. 


A. Aschool board or, for charter schools, a governing body of a charter school may prepare and 
submit to the department a bilingual multicultural education program plan in accordance with 


rules issued by the department. 


B. At regular intervals, the school board or governing body of a charter school and a parent 
advisory committee from the district or charter school shall review the goals and priorities of the 
plan and make appropriate recommendations to the department. 

C. Bilingual multicultural education programs shall be delivered as part of the regular aca- 
demic program. Involvement of students in a bilingual multicultural education program shall not 
have the effect of segregating students by ethnic group, color or national origin. 
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D. Each district or charter school shall maintain academic achievement:and: language profi- 
ciency data and update the data annually to evaluate bilingual multicultural education program 
effectiveness and.use of funds. The department shall annually are and report these data’ to the 
appropriate interim legislative committee. << G 
E.» Districts and charter schools shall provide professional development to employees, includ- 


ing teachers, teacher assistants, principals, bilingual directors or coordinators, associate superin- 


tendents, superintendents and financial officers in the areas of: 7 
(1) research- sett bilingual multicultural education sere and implications i in- 


struction; 


(2) best practices of English as a eceaaild language, English bitte iedecbepoinsonttl and 


bilingual multicultural education programs; and 


(3) classroom assessments that support academic and language development. 
F. Bilingual multicultural education programs shall be part of the district's or charter school's 
professional development plan. Bilingual educators, including teachers, teacher assistants, in- 
structional support personnel, principals and program administrators, shall participate in profes- 


sional development and training. 


aistdyy 1953 Conch. § 77-23-5, enacted by Laws 
1973, ch. 285, § 5; 1988, .ch. 64, § 42; 2004, ch. 32, § 5; 
2015, ch. 108, § 15. 

The 2015 amendment, effective July 1,:2015, autho- 
rized the governing body of a charter school to prepare a 
bilingual multicultural education program and provided 
for the process by which the governing body should imple- 
ment the bilingual multicultural education program; in 
Subsection A, deleted "The" and added "A", after "school 
board", added "or, for charter schools, a governing body 
of a charter school"; in Subsection B, after "school board", 
added "or governing body of a charter school", and after 
"district", added "or charter school"; in Subsection C, “after 


in Subsection D, after "Each district"; added "or charter 
school", and after '"compile and report", deleted "this" and 
added "these"; in ‘the introductory sentence ‘of Subsection 
E, after "Districts", added "and charter schools",and after 
"development to", deleted "district"; and in Subsection F, 
after "district's", added "or charter school's". 

The 2004 amendment, effective May 19, 2004, in- 
serted "bilingual multicultural education" in Subsections 
A and C, changed "state board" to "department" and added 
new Subsections D through F. 

The 1988 amendment, effective May 18, 1988, deleted 
"the state superintendent of public instruction or his rep- 
resentative and the chief" following "to the department" 


programs shall be", deleted "located in the district and’; in Subsection A. 


22-23-6. Bilingual multicultural education programs; Pama Be for 
state financial support. 


A. To be eligible for state Aes support, each bilingual multicultural education program 
shall: 

(1) provide for the educational needs of linguistically and culturally different students, 
including Native American children and other students who may wish to participate, in grades 
kindergarten through twelve, with priority to be given to programs in grades’ kindergarten 
through three, in a district; 

(2) fund programs for culturally and linguistically different students in the state in grades 
kindergarten through three for which there is an identifiable need to improve the language ca- 
pabilities of both English and the home language of these students before HINGIS programs at 
higher grade levels; : 

(3) use two languages as mediums of instruction for any part or all of the seatiann of the 
grade levels within the program; 

(4) use teachers who have specialized in 1 elementary or secondary education and who have 
received specialized training in bilingual education conducted through the use of two languages. 
These teachers or other trained personnel shall administer language proficiency assessments in 
both English and in the home language until proficiency in each language is achieved; 

‘= (5) emphasize the history and arte aah associated with the students' home or heritage 
language; 

(6) establish a parent advisory committee, representative of the language and culture of 
the students, to assist and advise in the development, implementation and evalttation of the bilin- 
gual multicultural education program; and 

(7) provide procedures to ensure that parental notification is given annually prior to bilin- 
gual multicultural education program placement. 


1200 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


22-23-7 


BILINGUAL MULTICULTURAL EDUCATION 


22-23-7 


‘B,. Each bilingual multicultural education program shall meet each requirement of Subsection 
A of this section and be Boron! by the Sela adappt to be eligible for state financial support. 


eieitéi 1953 Comp., ‘ 77-23-6, aabied by ee ; 


1978, ch. 285, § 6; 1987, ch. 211, § 1; 2004, ch, 32, § 6, 


The 2004 amendment, effective May 19, 2004, in- ? 


serted "bilingual multicultural education" in Subsections 
A and B, added “both English and the home language” 
to Paragraph (2) of Subsection A, added to Subsection A 


the last sentence of Paragraph (4), “home or heritage lan- ~ 
guage” to Paragraph (5) and added new Spl eiay Oe : 


(6) and (7) and made other minor.amendments. 


deficiencies because the state did not provide ad- 
ditional funding for bilingual multicultural programs 
at each grade level. Neither Lau v. Nichols, 414 U.S. 563, 


'- 94-8, Ct, 786, 39 L. Ed. 2d 1 (1974), nor Serna v. Portales 


Mun. Schs., 499 F.2d 1147 (10th Cir. 1974) even suggests 


. that the state is responsible for providing any such addi- 
tional funds. 1976 Op. Att'y Gen. No, 76-03. 


* Law reviews. — For note, "Bilingual Education: Serna 


v. Portales Municipal; Schools, see 5 N.M.L. Rev. 821 


ANNOTATIONS eachiad 


School district would not be justified in fail- 
ing to take affirmative steps to rectify language 


22-23-17. Bilingual multicultural education advisory council; created; 
membership; duties. | 


A. The "bilingual multicultural education advisory council" is created and shall advise the sec- 
retary and department staff on the effective implementation of the Bilingual Multicultural Edu- 
cation Act and the support of all bilingual multicultural education students, including bilingual 
learners and English language learners, to have equitable access to instruction and learning as 
required by state and federal education and civil rights laws. The secretary and department staff 
shall provide biannual reports to the council regarding progress on yearly advisements. 

B, The bilingual multicultural education advisory council consists of fifteen members who have 
technical knowledge of and expertise in bilingual multicultural education and teaching English to 
English language learners as follows: 

(1) , five members appointed or designated by the Indian nations, tribes and pueblos to in- 
clude one member each from the Navajo Nation, the Mescalero Apache Tribe, the Jicarilla Apache 
Nation, the southern pueblos and the northern pueblos; 

(2) eight members who represent pre-kindergarten through twelfth grade teachers, princi- 
pals, superintendents, other education administrators and higher education faculty who are from 
different geographical areas of the state and at least one of whom has a special education back- 
ground; and 

(3) two parents whose students are enrolled in bilingual multicultural education pro- 
grams. 

C. The department shall appoint the council members noted in Paragraphs (2) and (3) of Sub- 
section B of this section from a list generated and approved by both the department and the exist- 
ing ad hoc bilingual multicultural education advisory council co-chairs that is representative of 
various stakeholder groups. 

_D. The bilingual multicultural education advisory council shall elect two members to serve as 
co-chairs of the council. The co-chairs shall assist with the selection of new members for the council. 

E. New members of the council shall begin to serve their appointments on July 1, 2021 for a 
term of three years. Members who are currently serving their appointments prior to the effective 
date of this 2021 act shall continue to serve through the remainder of their appointed term. All 
council members may serve two consecutive terms, and co-chairs may serve one additional year to 
assist with transition. 

F. The council shall: 

(1) study issues of bilingual multicultural education for all students, deltas the needs 
of bilingual learners and English language learners; and 

(2) provide advice to the department in the areas of curriculum, instruction, assessment, 
teacher preparation,.teacher evaluation, professional development, licensure and student and 
family services to: 

(a) strengthen the quality and effectiveness of bilingual multicultural education pro- 
grams; 


1201 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


22-23A-1 PUBLIC SCHOOLS |» _: & 22-23A-1 


(b) promote rigorous culturally and linguistically regione instruction in bilingual 
multicultural education programs; 

(c) support effective classroom teaching for parihivathnd bilingual mntiltionltieal edu- 
cation program students, including bilingual learners and English language learners who may or 
may not be part of standalone federal language acquisition programs; 

(d).. recruit, develop and train effective bilingual ce*siutialcilies education teachers a 
teachers of bilingual learners and English language learners; 

(e) identify professional development best suited and appropriate for the languages 
being taught to support teachers, educational assistants and other licensed employees to work 
effectively with bilingual multicultural education program students, including — learners 
and English language learners; j 

(f) ~promote professional development opportunities to build the earaecl Gh of public ed- 
ucation administrators to effectively lead bilingual multicultural education programs and become 
knowledgeable regarding second language acquisition research, theory and pedagogy, including 
culturally and linguistically responsive teaching practices, biliteracy and assessments in rio 
and the home or heritage language; 

(g) develop solutions for streamlining and strengthening program FE atett im- 
plementation and monitoring of bilingual multicultural education programs at the state, district 
and school site levels; 

(h) develop family and community partnerships representative of the languages and 
cultures of all students in the bilingual multicultural education program, to assist and advise 1 in 
the development, implementation and evaluation of the program; and 

(i) support bilingual learners and English language learners to achieve program- 
matic goals, including academic achievement in two languages and bilingual biliteracy growth as 
demonstrated and measured by language and literacy assessments in English and the home or 
heritage language, and with regard to tribal languages, language-appropriate programmatic goals 
with progress determined in accordance with tribal priorities and sovereignty. 

G. Members of the council may receive per diem and mileage as provided for nonsalaried pub- 
lic officers in the Per Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978]. 


History: Laws 2021, ch. 12, § 1. IV, § 23, was effective June 18, 2021, 90 days ig! ad- 

Effective dates. — Laws 2021, ch. 12 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art, 

ARTICLE 23A 
‘Indian Education 
Sec. See. - 
22-23A-1. Short title. 22-23A-7. Report. 
22-23A-2. Purpose of act. 22-23A-8. Fund created. 
22-23A-3. Definitions. . 22-23A-9, Indian education; school district responsibili- 
22-23A-4. Rulemaking. ties; needs assessments; use of data; priori- 
22-23A-4,1. Post-secondary education. tizing budgets; reports. 
22-23A-5. Indian education division; created; assistant 22- 23A-10. Systemic framework for improving educa- 
secretary; duties. tional outcomes for Indian students. 


22-23A-6. Advisory council. 22-23A-11. Systemic framework elements. 


22-23A-1. Short title. 
Chapter 22, Article 23A NMSA 1978 may be cited as the "Indian Education Act". 


History: Laws 2003, ch. 151, § 1; 2005, ch. 299,§ 1. The 2005 amendment, effective June 17, 2005, added 
the statutory reference to the act. 
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22-23A-2. Purpose of act. 


The purpose of the Indian Education Act is to: 

A. ensure equitable and culturally relevant learning environments, educational opportunities 
and culturally relevant instructional materials for American Indian students enrolled ‘in ‘public 
schools; . 

B. ensure maintenance of native olere tccatt ie 

C. provide for the study, development and ie nlecieeent itech of educational syaternd that posi- 
tively affect the educational success of American Indian students; 

D. ensure that the department of education [public education department] partners with tribes 
to increase tribal involvement and control over schonls and the education of students located in 
tribal communities; 

K. encourage cooperation among the educational leadership of Arizona, Utah, New Mexico and 
the Navajo Nation to address the unique issues of educating students in Navajo communities that 
arise due to the location of the Navajo Nation in those states; 

F,, provide the means for a formal government-to-government relationship between the state 
and New Mexico tribes and the development of relationships with the education division of the 
bureau of Indian affairs and other entities that serve American Indian students; 

G. provide the means for a relationship between the state and urban American Indian com- 
munity members to participate in initiatives and educationsl decisions related to American Indian 
students residing in urban areas; 

H. ensure that parents; tribal departments of education; cbrithnsaiPoUb dake oretinizaTibine the 
department of education [public education department]; universities; and tribal, state and local 
policymakers work together to find ways to improve educational opportunities for American In- 
dian students; 

I. ensure that tribes are notified of all curricula development for their approval and support; 

J. encourage an agreement regarding the alignment of the bureau of Indian affairs and state 
assessment programs so that comparable information is provided to parents and tribes; and 

K. encourage and foster parental involvement in the education of Indian students. 


History: Laws 2003, ch. 151, § 2. references to the secretary of public education and all ref- 

Bracketed material. — The bracketed material was erences to the former state board of education or state de- 
inserted by the compiler and is not part of the law. - partment of education shall be deemed references to the 

Laws 2004, ch. 25, § 27, provided that all references to public education department. See 9-24-15 NMSA 1978. 


the superintendent of public instruction shall be deemed 


22-23A-3. Definitions. 


As used in the Indian Education Act: 

A. “assistant secretary" means the assistant secretary for Indian education; 

B. "government-to-government" means the relationship between a New Mexico tribe and a 
state government; 

C. "indigenous" means native or tribal groups of the Americas that sgtvabiele a cultural iden- 
tity separate from the surrounding dominant cultures; © 

D. "tribal" means pertaining to urban Indians who are residents of New Mexico or‘to an Indian 
nation, tribe or pueblo located within New Mexico; 

E. "New Mexico tribe" means an Indian nation, tribe or pueblo located within New Mexico; and 

F. “urban Indian" means a member of a federally recognized tribe or an Alaskan native who 
lives in an off-reservation urban area and is a New Mexico resident. 


History: Laws 2003, ch. 151, § 3; 2007, ch..295, § 2; said Laws 2007, ch. 296, § 2 enacted identical anttidraents 
2007, ch, 296, § 2. to this section. The section was, set out,as amended. by 

The 2007 amendinent, effective June 15, 2007, added. Laws 2007, ch. 296, § 2. See 12-1-8 NMSA 1978. 
Subsections A through D and F. Laws 2007, ch. 295, § 2 ' oe : 
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22-23A-4. Rulemaking. 


A. The secretary shall ensure that the duties prescribed in the Indian Education Act are car- 
ried out and that each division within the department is collaborating to fulfill its responsibilities 
to tribal students. 

B. The secretary shall consult on proposed rules implementing the Indian Education Act with 
the Indian education advisory council and shall present rules for review and comment at the next 
semiannual government-to-government meeting pursuant to Section 22-23A-5 NMSA 1978. 


History: Laws 2008, ch. 151, § 4; 2007, ch. 295, § 3; ch. 296, § 8 enacted identical amendments to this section. 


2007, ch. 296, § 3. The section was set out as amended by Laws 2007, ch... 
The 2007 amendment, effective June 15, 2007, re- 296, § 3. See 12-1-8 NMSA 1978. 


wrote this section. Laws 2007, ch. 295, § 3 and Laws 2007, 


22-23A-4.1. Post-secondary education. 


The department shall collaborate and coordinate efforts with the higher education department 
and institutions of higher education, including tribal colleges and teacher education institutions 
and tribal education departments, to facilitate the successful and seamless transition of American 
Indian students into post-secondary education and training. 


History: Laws 2007, ch. 295, § 1; 2007, ch. 296, § 1. Cross references. — For the department referred to 
Compiler's note. — Laws 2007, ch. 295, § 1 and Laws in the section, see the public education department, 22-2-1 
2007, ch. 296, § 1 enacted identical sections, effective NMSA 1978. 


June 15, 2007. 


22-23A-5. Indian education division; created; assistant L PRR CLEE YS 
duties, 


A. The "Indian education division" is created within the department. The secretary shall ap- 
point an assistant secretary for Indian education, who shall direct the activities of the division 
and advise the secretary on development of policy regarding the education of tribal students. The 
assistant secretary shall also coordinate transition efforts for tribal students in public schools 
with the higher education department and work to expand appropriate Indian education for tribal 
students in preschool through grade twenty. 

B. The assistant secretary shall coordinate with appropriate administrators and divisions 
to ensure that department administrators make implementation of the Indian Education Act a 
priority. 

C. The secretary and the assistant secretary, in cooperation with the Indian education advisory 
council, shall collaborate with state and federal departments and agencies and tribal governments 
to identify ways such entities can assist the department in the implementation of the Indian Edu- 
cation Act. ' 

D. The secretary and assistant secretary shall convene semiannual government-to-government 
meetings for the express purpose of receiving input on education of tribal students. 

E. In accordance with the rules of the department and after consulting with the Indian educa- 
tion advisory council and determining the resources available within. he department, the assis-. 
tant secretary shall; 

(1). provide assistance, including advice on allocation of resources, to school districts and 
tribes to improve services to meet the educational needs of tribal students based on current pub- 
lished indigenous best practices in education; 

(2) provide assistance to school districts and New Mexico tribes in the planning, develop- 
ment, implementation and evaluation of curricula in native languages, culture and history de- 
signed for tribal and nontribal students as approved by New Mexico tribes; 

(3) develop or select for implementation a challenging, sequential, culturally relevant 
curriculum to provide instruction to tribal students in pre-kindergarten through sixth grade to 


1204 


© 2022.State of New Mexico, New Mexico Compilation Commission, All rights reserved. 


22-23A-6 INDIAN EDUCATION 22-23A-6 


prepare them for pre-advanced placement and advanced placement coursework in grades seven 
through twelve; 

(4) provide assistance to school districts, sei post- -secondary schools and New Mexico 
tribes to develop curricula and instructional materials in native languages, culture and history in 
conjunction and by contract with native language practitioners and tribal elders, unless the use of 
written language is expressly prohibited by the tribe; 

(5) conduct indigenous research and evaluation for effective ical for tribal students; 

(6) collaborate, with the department to provide distance learning for tribal students in 
public schools to the maximum limits of the department's abilities; 

(7). establish, support and maintain an Indian education advisory council; 

(8) enter into agreements with each New Mexico tribe or its authorized educational entity 
to share programmatic information and to coordinate technical assistance for public schools that 
serve tribal students; 

(9) seek funds to establish and maintain an Indian education office in the northwest corner 
of the state or other geographical location to implement agreements with each New Mexico tribe or 
its authorized educational entity, monitor the progress of tribal students and coordinate technical 
assistance at the public pre-kindergarten to post-secondary schools that serve tribal students; 

(10) require school districts to obtain a signature of approval by the New Mexico tribal 
governments or their government designees residing within school district boundaries, verifying 
that the New Mexico tribes agree to Indian education policies and procedures pursuant to federal 
requirements; 

(11) seek funds to establish, develop and implement culturally relevant support services 
for the purposes of increasing the number of tribal teachers, administrators and principals and 
providing continued professional development for educational assistants, teachers and principals 
serving tribal students, in conjunction with the Indian education ‘advisory council: 

(a) recruitment and retention of highly qualified teachers and administrators; 
(b) academic transition programs; 

(ce) academic financial support; 

(d) teacher preparation; 

(e) teacher induction; and 

(f) professional development; 

(12) develop curricula to provide instruction in tribal history and government and develop 
plans to implement these subjects into history and government courses in school districts rough 
out the state; 

(13) ensure that native language bilingual programs are part of a school district's profes- 
sional development plan, as provided in Section 22-10A-19.1 NMSA 1978; and 

(14) develop a plan to establish a post-secondary investment system for tribal students to 
which parents, tribes and the state may contribute. 


History: Laws 2003, ch. 151, § 5; 2005, ch. 299, § 2; work to expand Indian education for tribal students in 
2007, ch. 295, § 4; 2007, ch. 296, § 4. preschool through grade twenty; and added Subsections 

The 2007 amendment, effective June 15, 2007, re- B through D and Paragraphs (5) and (6) of Subsection E. 
quired the assistant secretary to advise the secretary Laws 2007, ch. 295, § 4 enacted identical amendments to 
on policy regarding education of tribal students. and.to this section. The section was set out.as amended by Laws 
coordinate transition efforts for tribal students in pub- 2007, ch. 296, § 4. See 12-1-8 NMSA 1978. 


lic schools with the higher education department and to 


22-23A-6. Advisory council. 


A. The "Indian education advisory council" is created and shall advise the secretaries of early 
childhood education and care and public education and the assistant secretaries for Native Ameri- 
can early childhood education and care and for Indian education on implementation of the provi- 
sions of the Indian Education Act. The council consists of sixteen members as follows: 

(1) four representatives from the Navajo Nation; 
(2) two representatives, one from the Mescalero Apache Tribe and one from the Jicarilla 
Apache Nation; 
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(3) . four representatives, two from the southern pueblos and two from the northern pueblos; 
(4) three urban Indians gebreren ae Bree areas, et obee pie hehe Los Gallup and 
Farmington; and 
(5) three at-large skin iiatibtecs one fam the federal bureau of Indian affairs, one from 
a head start organization and one from the general public, at least one of whom shall be nontribal, 
but all of whom shall have knowledge of and involvement in the education of tribal students. 

B. Members shall be appointed by the secretary with input from New Mexico tribes and orga- 
nizations involved in the education of tribal students for staggered terms so that the terms of the 
at-large members and of one-half of each of the tribal representatives end:on December 31, 2009 
and the terms of the remaining members’end on December 31, 2011. Thereafter;appointments 
shall be for terms of four years. The terms of existing members shall expire on June'15, 2007. 

C: A majority:of the members of the Indian education advisory council constitutes a quorum, 
The advisory council shall elect a chair from its membership. 

D. On a semiannual basis, representatives from all New Mexico tribes, members of the com- 
mission, the office-of the governor, the Indian affairs department, the legislature, the secretary, the 
assistant secretary and the Indian education advisory council shall meet to assist in evaluating, 
consolidating and coordinating all activities relating to the education of tribal students. 

E. Members of the Indian education advisory council may receive per diem and mileage as 
provided for nonsalaried public officers in the Per Diem and Mileage Act [10-8-1 through 10-8-8 


NMSA 1978}. 


History: Laws 2003, ch. 151, § 6; 2007, ch. 295, § 5; 
2007, ch; 296, § 5; 2019, ch. 48, § 15. 

The 2019 amendment, effective July 1, 2020, required 
the Indian education advisory council to advise the sec- 
retaries of early childhood education and ‘care and public 
education and the assistant secretaries for Native Ameri- 
can early childhood education and care and for Indian 
education on the implementation of the provisions of the 
Indian Education Act; and in Subsection A, after "shall 
advise the", deleted "secretary" and added "secretaries 
of early childhood education and care and public educa- 
tion", and after "assistant", deleted "secretary" and added 


"secretaries for Native American early childhood educa- 


tion and care and for Indian education", 

The 2007 amendment, effective June 15, 2007, re- 
quired the council to advise the secretary and assistant 
secretary on implementation of the Indian Education Act; 
changed the number of members of the council to sixteen 
members; changed the number of urban Indian members 
to three; provided for three at-large representatives; and 
added Subsections B and C, Laws 2007, ch. 295, § 5 en- 
acted identical amendments to this section. The section 
was set out as amended by Laws 2007, ch. 296, § 5. See 
12-1-8 NMSA 1978. 


22-23A-7. Report. 


A. The Indian education division in collaboration with the education division of the federal bu- 
reau of Indian affairs and other entities that serve tribal students shall submit an annual statewide 
tribal education status report no later than November 15 to all Néw Mexico tribes. The division 
shall submit the report whether or not entities outside state government collaborate as requested. 

B. A school district with tribal lands located within its boundaries shall provide a district- 
wide tribal education status report to all New Mexico tribes represented within the school district 
boundaries. 

C. The status reports shall be wrltidar' in a brief format ae shall include the following informa- 
tion, through which public school performance is measured and reported to the tribes and dissemi- 
nated at the semiannual government-to-government meetings held pursuant to Section 22-23A-5 
NMSA 1978: 

(1) student achievement as measured by a statewide test approved by the department, 
with results disaggregated by ethnicity; 

(2) school safety; fiOo ¥ 

(3) the graduation rate; 

(4) attendance; 

(5) parent and community involvement; 

(6) educational programs targeting tribal students: 

(7) financial reports; . 

(8) current status of federal Indian education policies and procedures; 
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22-23A-8 


INDIAN EDUCATION 


22-23A-9 


(9) .school district initiatives to decrease nga number of student dropouts and increase 


attendance; 


(10) public school use of variable school calendars; 

(11) school district consultations with district Indian education pi terdbseot school-site 
parent advisory councils and tribal, municipal and Indian organizations; and 

(12) indigenous research and evaluation measures and results for effective curricula for 


tribal students. 


History: Laws 2003, ch. 151, § 7; 2007, ch. 295, § 6; 


2007, ch. 296, § 6. 

The 2007 amendment, effective June 15, 2007, re- 
quired submission of the report no later than Novem- 
ber 15 and that the report include information about 
consultations with district Indian education committees, 
school-site parent advisory councils and tribal, municipal 


22- 23A-8. Fund created. 


and Indian organizations and information about indig- 
enous research and evaluation measures and results of 
effective curricula for tribal students. Laws 2007, ch. 295, 
§ 6 enacted identical amendments to this section. The sec- 
tion was set out as amended by Laws 2007, ch. 296, § 6. 
See 12-1-8 NMSA 1978. 


A, The "Indian education fund" is mrdétedii in the state treasury. The fund consists of appropria- 
tions, gifts, grants and donations and income from investment of the fund. Money in the fund shall 
not revert. The fund shall be administered by the department, and money in the fund is appropri- 
ated to the department to distribute awards to support the Indian Education Act. 

B. The department shall ensure that funds appropriated from the Indian education fund shall 
be used for the purposes stated in the Indian Education Act and shall not be used to correct for 


previous reductions of program services. 


C. The department shall develop procedures and rules for the award of money from the fund. 
Disbursement of the fund shall be made by warrant of the department of finance and administra- 
tion pursuant to vouchers signed by the secretary of public education. 


History: Laws 2003, ch. 151, 8 8; 2007, ch. 295, § 7; 


2007, ch. 296, § 7. 
The 2007 amendment, effective June 15, 2007, added 


' amendments to this section. The section was set out as 


amended by Laws 2007; ch. 296, § 7. See 12- 1. 8 NMSA 
1978. 


Subsection B. Laws 2007, ch. 295, § 7 enacted identical 


22-23A-9. Indian education; school district responsibilities; needs. 
assessments; use of data; prioritizing budgets; reports. 


A. As used in Sections 1 through 3 [22-23A-9 through 22-23A-11 NMSA 1978] of this 2019. act, 
"school district" includes charter schools. 

B. - Historically defined Indian impacted school districts are required to conduct a needs assess- 
ment to determine. what supports are needed in public school, at home and in the community to 
help Indian students succeed in school, graduate with a siplome of excellence and, be prepared to 
enter post-secondary education or the workplace. 

C. After the needs assessment, the school district shall meet with the local tribes. to prioritize 
the needs to be addressed, The school district shall make meeting the needs of Indian students 
and closing the achievement gap between Indian students and all other student groups a prior- 
ity in the school district budget, including applying state and federal funding for Indian students, 
disadvantaged students, at-risk students, students in poverty and other categories of state and 
federal funding to help disadvantaged students. 

D. The school district shall apply for appropriate state, federal and. private grants to help it 
carry out the provisions of Sections 1 through 3 of this 2019 act. When approving budgets, the de- 
partment shall consider whether a school district's budget accomplishes the prioritized needs from 
the Indian students needs assessment. 

E, > The school district shall develop an pccountabilies, tool that measures public school efforts 
pursuant to the systemic framework provided for in Sections 2 and 8 of this 2019 act and the suc- 
cess or failure of those efforts. 
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22-23A-10 PUBLIC SCHOOLS 22-23A-11 


F. The school district shall hold a public meeting with members of the Indian students' tribal 
leaders, parents and the Indian education division at least twice in the school year to report on the 
needs assessment and the school district's:evaluation of progress. 


Histor}: Laws 2019, ch. 16, § 1. IV, § 28, was effective June 14, 2019; 90 days after the 
Effective dates. — Laws 2019, ch. 16 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


22-23A-10. Systemic framework for improving educational outcomes 
for Indian students. 


Historically defined Indian impacted school districts shall develop and publish a systemic 
framework for improving educational outcomes for Indian students. The school district shall de- 
velop the framework in collaboration with school employees, tribal leaders, Indian students and 
families, social service providers and community and civic organizations. The Indian education 
division shall assist the school district as required during the development and implementation 
of the framework. The school district may request assistance from schools of education at state 
educational institutions to identify best practices in collecting and using student-centered data 
to inform teaching strategies and schoolwide efforts to close the achievement gap between Indian 
students and all other student pale ata erpueet 


History: Laws 2019, ch. 16, § 2. _ IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates, — Laws 2019, ch. 16 contained noef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


22-23A-11. Systemic framework elements. 


A. The systemic framework shall include programs, services, culturally relevant activities 
and professional development that need to be provided to improve Indian education in the state. 
Based on the priorities developed through the needs assessment and the priorities set in the bud- 
get for the school year, the systemic framework may include some or all of the elements provided 
in this section. 

B. Academic and other programs may include, within the context of the Indian education di- 
vision's development or‘selection of culturally relevant curricula and HE CRPOBIORES materials as 
provided in Subsection E of Section 22-23A-5 NMSA 1978: 

(1) innovative programs designed to meet the educational weds of educaHonally disad- 
vantaged Indian students; 

(2) high-quality professional development for teaching professionals and paraprofessionals; 

(3) the identification of early childhood, pre-kindergarten and family programs in the 
school district that emphasize school readiness and that are effective in preparing young children 
to make sufficient academic growth by the end of grade three, including family-based early child- 
hood programs that provide screening and referral and provide services to Indian children with 
developmental delays or disabilities; 

(4) educational programs that are not usually available in sufficient quantity or quality, 
including remedial instruction, to raise the achievement of Indian students in one or more of the 
subjects of English, mathematics, science, foreign languages, art, history and geography; 

(5) bilingual and bicultural programs and projects; 

(6) enrichment programs that focus on problem solving and cognitive skills development 
and directly support the attainment of challenging state academic standards; 

(7) programs designed to encourage and assist Indian students to work ah Tass et gain 
entrance into, institutions of higher education; 

(8) special compensatory and other programs and projects that are designed to assist and 
encourage Indian students to enter, remain in or reenter school Deity to increase ths rate of high 
school graduation for Indian students; 
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22-23B-1 HISPANIC EDUCATION 22-23B-1 


(9) career preparation activities that enable Indian students to participate in programs 
such as the programs supported by the federal Carl D. Perkins Career and Technical Education Act 
of 2006, including programs for technology preparatory education, mentoring and apprenticeship; 
(10) partnership projects between public schools and local businesses ‘for career prepara- 

tion programs designed to provide Indian students with the knowledge and skills needed to make 
an effective transition from school to a high-skill career; and 

(11) rigorous and meaningful curricula and educational opportunities that will lead to 
lifelong success for all students. 

C. * Culturally related activities may include: 

(1) culturally related activities that support the dentine program of the public school; 

(2) activities that support Indian language programs and Indian language restoration pro- 
grams that may be taught by traditional leaders and that qualify for the state seal of bilingualism- 
biliteracy on a student's diploma of excellence as provided in Section 22-1-9.1 NMSA 1978; 

(3) activities that promote the incorporation of culturally responsive teaching and learn- 
ing strategies into the public school's educational program; and 

(4) activities to educate students about the prevention of violence, suicide and substance 
abuse. 

D. Services to be provided may include: 

(1) early interventions to help struggling students, such as after-school programs, tutoring 
and mentoring and school and community interventions to prevent truancy and reduce dropout 
rates; 

(2) comprehensive guidance and counseling services; . 

(3) integrated educational services in combination with ones programs ane meet the 
needs of Indian students and their families, including programs that promote parental involve- 
ment in school activities and increase student achievement; 

(4) special health- and nutrition-related services and other related activities that address 
the special health, social and psychological problems of Indian students and their families; and 

(5) family literacy services, including New Mexico even start and adult basic education 
programs. | 


History: Laws 2019, ch. 16,83.  ~ Effective dates. — Laws 2019, ch. 16 contained no ef- 
Cross reference. — For provisions of the federal fective date provision, but, pursuant to N.M. Const., art. 
Car] D. Perkins Career and Technical Education Act of IV, § 28, was effective June 14, 2019, 90 days after the 


2006, see P.L. 109-270. adjournment of the legislature. 


ARTICLE 23B 


Hispanic Education 


Sec, Sec, 
22-23B-1. Short title. 22-23B-4, Hispanic education liaison; created; duties. 
22-23B-2. Purpose. 22-23B-5. Hispanic education advisory council. 


22-23B-3. Definition. ; 22-23B-6, Statewide status report. 


22-23B-1. Short title. 
This act [Chapter 22, Article 23B NMSA 1978] may be cited as the "Hispanic Education Act". 


History: Laws 2010, ch. 108, § 1 and Laws 2010, ch. July 1, 2010. The section was set out.as enacted by Laws 
114, § 1. 2010, ch, 114, § 1. See 12-1-8 NMSA 1978. 

Compiler's notes. — Laws 2010, ch. 108, § 1 and Laws ; 
2010, ch. 114, § 1 enacted identical sections, both effective 
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22-23B-2 PUBLIC SCHOOLS |. 22-23B-4 


22-23B-2. Purpose. 


The purpose of the Hispanic Education Act is to; 

A.. provide for the study, development and implementation of educational echo that affect 
the educational success of Hispanic students to close the achievement gap and increase gradua- 
tion rates; 

B. _ encourage and foster parental faotrament 3 in the education of their children; and 

C. provide mechanisms for parents, community and business organizations, public schools, 
school districts, charter schools, public post-secondary educational institutions, the department 
and state and local policymakers to work together to improve educational opportunities for His- 
panic students for the purpose of closing the achievement gap, increasing graduation rates and 
increasing post-secondary enrollment, retention and completion. 


History: Laws 2010, ch. 108, § 2 and Laws 2010, ch. _ July 1, 2010. The section was set out as enacted by Laws 
114, § 2. — 2010, ch. 114, § 2. See 12-1-8 NMSA 1978. 

Compiler's notes. — Laws 2010, ch. 108, § 2 and Laws 
2010, ch. 114, § 2 enacted identical sections, both effective 


22-23B-3. Definition. 


As used in the Hispanic Education ‘Act, "liaison" means the Hispanic education liaison." 


History: Laws 2010, ch. 108, § 3 and Laws 2010, ch. . July 1, 2010, The section was set out as enacted by Laws 
114, § 3. 2010, ch. 114, § 3. See 12-1-8 NMSA-1978. 

Compiler' s notes, — Laws 2010, ch. 108, § 3 and Laws 
2010, ch. 114, § 3 enacted identical sections, both effective 


22-23B-4. Hispanic education liaison; created; duties. 


A. The "Hispanic education liaison" is created in the department. 
B. The liaison shall: 

(1) focus on issues related to Hispanic education and advise the secretary on the develop- 
ment and implementation of policy regarding the education of Hispanic students; 

(2) advise the department and the commission on the development and implementation of 
the five-year strategic plan for public elementary and secondary education in the state as the plan 
relates to Hispanic student education; 

(3) assist and be assisted by other staff in the department to improve elementary, second- 
ary and post-secondary educational outcomes for Hispanic students; 

(4) serve as a resource to enable school districts and charter schools to provide equitable 
and culturally relevant learning environments, educational opportunities and culturally relevant 
instructional materials for Hispanic students enrolled in public schools; 

(5) support and consult with the Hispanic education advisory council; and 

(6) support school districts and charter schools to recruit parents on site-based and school 
district committees that represent the ethnic diversity of the community. 


History: Laws 2010, ch. 108, § 4 and Laws 2010, ch. (2) advise the department and the commission on 
114, § 4. the development and implementation of the five-year 
Compiler's notes. — Laws 2010, ch. 108, § 4:and Laws strategic plan for public elementary and secondary educa- 
2010, ch. 114, § 4 enacted different sections, both effective tion in the state as the plan relates to Hispanic student 

July 1, 2010. The section was set out as enacted by Laws education; 

2010, ch, 114, § 4. See 12-1-8 NMSA 1978. (3) assist and be assisted by other staff in the de- 
Laws 2010, ch. 108, § 4 provided: partment to improve elementary, secondary and post- 
"A. The "Hispanic education liaison" is created in the secondary educational outcomes for Hispanic students; 

department. (4) serve as a resource to enable school districts and 
B. The liaison shall: charter schools to provide equitable and culturally rel- 

(1) focus on issues related and implementations to evant learning environments, educational opportunities 

Hispanic education and advise the secretary on the devel- and culturally relevant instructional materials for His- 

opment and implementation of policy regarding the edu- panic students enrolled in public schools; 


cation of Hispanic students; 
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22-23B-5 HISPANIC EDUCATION 22-23B-6 


(5) support and consult with the Hispanic education (6) support school districts and charter schools to 
advisory council; and recruit parents on site-based and school district commit- 
tees that represent the ethnic diversity of the community." 


22-23B-5. Hispanic education advisory. council. 


A. The "Hispanic education advisory council" is created as an advisory council to the secretary. 
The council shall advise the secretary on matters related to improving public school education for 
Hispanic students, increasing parent involvement and community engagement in the education of 
Hispanic students and increasing the number of Hispanic high school graduates who succeed in 
post-secondary academic, professional or vocational education. 

B. The secretary shall appoint no more than twenty-three members to the council who are 
knowledgeable about and interested in the education of Hispanic students, including represen- 
tatives of public schools; post-secondary education and teacher preparation programs; parents; 
Hispanic cultural, community and business organizations; other community and business organi- 
zations; and other interested persons. The secretary shall give due regard to geographic represen- 
tation. Members shall serve at the pleasure of the secretary. 

C. The council shall elect a chairperson and such other officers as it deems necessary. 

D. The council shall meet as necessary, but at least twice each year. 

E. The council shall advise the secretary on matters related to Hispanic education in New 
Mexico. 

F. Members of the council shall not receive per diem and mileage or other compensation for 
their services. 


History: Laws 2010, ch. 108, § 5 and Laws 2010, ch. July 1, 2010. The section was set out as enacted by Laws 
114, § 5 2010, ch. 114, § 5. See 12-1-8 NMSA 1978. 

Compiler’ s notes. — ay yee 2010, ch. 108, § 5 and Laws 
2010, ch. 114, § 5 enacted identical sections, both effective 


22-23B-6. Statewide status report. 


A. The department, in collaboration with the higher education department, shall submit an 
annual preschool through post-secondary statewide Hispanic education status report no later 
than November 15 to the governor and the legislature through the legislative education study 
committee. A copy shall be provided to the legislative library in the legislative council service. 

B. The status report shall include the following information, by school district, by charter 
school and statewide, which may be compiled from data otherwise required to be submitted to the 
department: 

(1) Hispanic student achievement at all grades; 

(2) attendance for all grades; 

(3) the graduation rates for Hispanic students; and 

(4) the number and type of ee and multicultural programs in each school district 
and charter school. 

C. The status report shall include the following information, by post-secondary educational 
institution, which may be compiled ae data otherwise si bona to be submitted to the higher 
education department: 

(1) Hispanic student enrollment; 
(2) Hispanic student retention; and’. 
(3) Hispanic student completion rates. 


History: Laws 2010, ch. 108, § 6; 2010, ch. 114, § 6; reports; in Subsection B, Paragraph (3), after the semico- 


2015, ch. 58, § 14, lon, added "and"; and deleted Paragraph (4) of Subsection 
The 2015 amendment, effective June 19, 2015, re- B, relating to information on Hispanic students in schools 
moved a provision requiring adequate yearly progress that make adequate yearly progress, and redesignated the 
information to be included in Hispanic education status succeeding paragraph accordingly. 
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22-23C-1 PUBLIC SCHOOLS "| 22-23C-3 


ARTICLE 23C 
Black heneation 
Sec, "Sec, 
22-23C-1. Short title. 22-23C-5. Black education liaison Seetade Suttnn 
22-23C-2,. Definitions. 22:23C-6. Additional duties of liaisonand council; report 
22-23C-8. Black education advisory council appointed. to.secretary and others. 
22-23C-4, Council duties. 22-23C-7, Black education statewide status report. 


22-23C-1. Short title. 


Sections 1 through 7 [22-23C-1, to 22- 23C- 7 NMSA 1978} of this “pes may be cited as the "Black 
Education Act". 


History: Laws 2021, ch, 51, § 1. | W, § 23, was effective June 18, 2021, 90 days aftes ad- 
Effective dates. — Laws 2021, ch. 51 contained no ef- journment of the legislature, : 
fective date provision, but, pursuant to N.M. Const., art. 


22-23C-2. Definitions. 


As used in the Black Education Act: 
‘A. "council" means the Black education advisory council; and 
B. "liaison" means the Black education liaison. 


History: Laws 2021, ch. 61, § 2. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 61 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M, Const., art, eit 


22-23C-3. Black education advisory council.appointed. 


» Av The "Black education advisory, council" is created as an advisory council to the secretary. 
The secretary shall appoint no more than twenty-three members to the council who are knowl- 
edgeable about and interested in the education of Black students, including: 
(1) three current teachers or school administrators of public schools; 
(2). three current teachers or school administrators of charter schools; ) 
(3). two. representatives of. post-secondary education, including one DTA AW ATE of 
teacher preparation programs, appointed in collaboration with the higher education department; 
(4) three parents of currently enrolled students in public schools, appointed in collabora- 
tion with the office on African American affairs; 
(5) three students currently attending a public secondary school, appointed in collabora- 
tion with, the office on African American affairs; | 
(6) one representative of the higher education Renartriett 
(7) one representative of the office on African American affairs; 
(8) one representative of the developmental disabilities planning council; and. 
(9) representatives of Black cultural, community and business orgamazatinng other .com- 
munity and business organizations and other interested persons. 
B. The secretary shall give due regard to BeogrH alte ipods Members shall serve at 
the pleasure of the secretary. 
C. The council shall elect a chair and such other ofiaeks as it creed necessary. 
D.. The council shall meet as necessary, but at least twice each year. 
E. Members of the council who are not paid with public money are entitled to receive per diem 
and mileage but shall receive no other compensation, perquisite or allowance for their service on 
the council. 
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22-23C-4 BLACK EDUCATION 22-23C-6 


History: Laws 2021, ch. 51,§ 3. — IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 51 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


22-238C-4. Council duties. 


The council. shall advise the secretary, school districts and charter schools on matters related 
to improving public school education for Black students, increasing parent involvement and com- 
munity engagement in the education of Black students and increasing the number of Black high 
school graduates. who succeed in post-secondary academic, professional or vocational education. 


History: Laws 2021, ch. 51, § 4. IV, § 23, was effective June 18, 2021, 90 days after_ad- 
Effective dates. — Laws 2021, ch. 51 contained no ef- journment of the legislature. 
fective date provision, but,-pursuant to N.M. Const., art. ze 


22-23C-5. Black education liaison created; duties. 


~ A. The "Black education liaison" is created in the department. 

B. The liaison shall: 

~ (1) focus on issues related to Black education and advise the secretary and the council on 
the development and implementation of public policy regarding the education of Black students; 

(2) advise the department and the council on the development and implementation of the 
five-year strategic plan for public elementary and secondary education in the state as the plan 
relates to Black student education; 

(3) assist and be assisted by other staff in the department and in the higher education 
department to improve elementary, secondary and post-secondary educational outcomes for Black 
students; 

(4) maintain and update information on the department's website or a separate website 
that includes: 

(a) subject to funding, links to a statewide hotline for reporting racially charged inci- 
dents; 

(b) links to the ee Black education white papers as well as other peftirient 
research; and - - 

(c) eformanan on. and links to historically Black colleges and universities; 

(5). serve as a resource to enable school districts and charter schools. to provide equitable 
and culturally relevant learning environments, educational opportunities and culturally relevant 
instructional materials for Black students enrolled in public schools; 

(6) support and consult with the council; 

(7) support school districts and charter schools to recruit pei on site-based and school 
district committees that represent the ethnic diversity of the community; and 

~ (8) implement activities that are recommended and prioritized by the council within avail- 
able funding." 


iJ : 


History: Laws 2021, ch. 51, § 5. -IV,.§ 23, was effective June 18, 2021, 90 days after ad- 
Effective dates, — Laws 2021, ch. 51 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M.Const., art.~ ° : 


22- a eo: 6. Additional duties of liaison and council; report to secretary 
and others. 


A. As part of their duties pursuant to the Black Education Act, the liaison and the council shall 
study and prepare white papers on current research on methods and practices that will improve 
educational outcomes and school experiences for Black students by: 

(1) identifying best practices for strengthening educational outcomes for Black students; 
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22-23C-7 PUBLIC SCHOOLS 22-23C-7 


(2) ‘addressing the Black student achievement gap in a holistic and systemic manner that 
includes clearly articulated measures to improve public education for Black students that result in 
substantially improved graduation rates, college or career readiness and higher education comple- 
tion rates at the undergraduate and graduate levels; 

(3) combating discrimination and racism in the public school system, including creating 
and sustaining equitable and culturally responsive learning environments; 

(4) recommending curricula and instructional materials that include the history and cul- 
ture of Black people in New Mexico, America and the world; and . 

(5) providing mechanisms for parents, community and business organizations, public 
schools, public post-secondary educational institutions and state and local policymakers to work 
together to improve educational opportunities for Black students. ‘ 

B. The liaison and advisory council shall develop or recommend anti-racism and cultural sen- 
sitivity training and professional development programs for all school personnel. 

C. The department, through the liaison and advisory council, shall establish a formal coop- 
erative relationship with the higher education department and public post-secondary educational 
institutions in the state to help: 

(1) improve the education of Black students in the kindergarten through sixteen educa- 
tional system in New Mexico, including the recruitment and retention of Black teachers, educa- 
tional support providers, faculty and educational and administrative leaders in the system; and 

(2) improve teacher.preparation programs by recruiting Black students and including cur- 
ricula that demonstrate cultural awareness and sensitivity to matters of race and promote anti- 
racism, 

D. White papers shall be submitted to the secretary, the council, the governor, the. legislature, 
school districts, charter schools, the higher education department, public post-secondary educa- 
tional institutions and interested persons. 


History: Laws 2021, ch. 51, § 6. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 51 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


22-23C-7. Black education statewide status report. 


A. The department, in collaboration with the higher education department, shall submit an 
annual preschool through post-secondary statewide Black education status report no later than 
November 15 to the governor and the legislature through the legislative education study commit- 
tee. A copy shall be provided to the legislative library in the legislative council service. 

B. In addition to the data required pursuant to Section 22-2C-11 NMSA 1978, the status report 
for public schools shall highlight Black student data and include: 

(1) ethnicity by grade by school; 

(2) the number and type of bilingual and multicultural programs in each school district 
and charter school; 

(3) student achievement by ethnicity at all grades a by a statewide test’ or other 
measure of proficiency approved by the department; 

(4) attendance and truancy for all grades by ethnicity; 

(5) diploma seals and distinctions earned by ethnicity; and 

(6) licensed school employees by ethnicity by school. 

C. The status report shall include the following information, by public post-secondary educa- 
tional institution, which may be compiled from data otherwise required to be submitted to the 
higher education department, and which is disaggregated by ethnicity and highlights Black stu- 
dent or faculty data: 

(1) enrollment by institution and by main or branch campus, if applicable; 
(2) student retention by class; 

(3) student completion rates; 

(4) degrees or certificates earned by ethnicity; 

(5) faculty hired in tenure-track positions by ethnicity; 
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22-24-1 


(6) adjunct faculty hired by ethnicity; 


PUBLIC SCHOOL CAPITAL OUTLAY 


22-24-2 


(7) number of tenured faculty by ethnicity; and 
(8) faculty or administration leadership positions by ethnicity. 


History: Laws 2021, ch. 51, § 7. 
Effective dates. — Laws 2021, ch. 51 contained no ef- 


fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 18, 2021, 90 Baye after ad- 


journment of the legislature, 


ARTICLE 24 
Public School Capital Outlay 


Sec, y ba 

22-24-1. Short title. 

22-24-2, Purpose of act. 

22-24-3, Definitions. 

22-24-4, Public school capital outlay fund created; use. 

22-24-4.1, Outstanding deficiencies; assessment; correc- 
tion, 

22-24-4.2. Repealed. - 

22-24-4.3. Roof repair and replacement initiative. 

22-24-4.4, Repealed, 


22-24-4.5. Education technology infrastructure deficiency 
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Chapter 22, Article 24 NMSA 1978 may be cited as the "Public School Capital Outlay Act". 


History: 1953 Comp., § 77-24-9, enacted by Laws. 


1975, ch. 235, § 1; ae! be ch. 152, ‘1; 2000 (2nd S.S. 4 


Cross references, — For public achant finances gener-_ 


ally, see 22-8-1 NMSA 1978 et seq. 
For public school capital sai a see 22-25-1 
NMSA 1978 et seq. 


The 2000 amendment, effective April 12, 2000, sub- 


- stituted "Chapter 22, Article 24 NMSA 1978" for "Sec- 
» tions 22-24-1 through 22-24-6 NMSA 1978". 


ANNOTATIONS 


For article, "No Cake For Zuni: The Constitutionality of 
New Mexico's Public School Capital Finance System," see 
37 N.M.L, Rev. 307 (2007). 


22-24-2. Purpose of act. 


The purpose of the Public School Capital Outlay Actis to ensure that, through a standards-based 
process for all school districts, the physical condition and capacity, educational suitability and tech- 
nology infrastructure of all public school facilities in New Mexico meet an adequate level statewide 
and the design, construction and: maintenance of school sites and facilities encourage, promote and 
maximize safe, functional and durable learning environments in order for the state to meet its edu- 
cational responsibilities and for New Mexico's students to have the opportunity to. achieve success. 


History: 1958 Comp., § 77-24-10, enacted by Laws 
1975, ch. 235, § 2; 1978, ch. 152, § 2; 1994, ch. 88, § 1; 
2004, ch, 125, § 6. 


The 2004 amendment, effective May 19, 2004, re- 
placed the previous purpose to "meet critical school district 
capital outlay which cannot be met by the school district 
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after it has exhausted available resources" with the pur- The 1994 amendment, effective May 18, 1994 deleted 
pose that follows "is to" at the beginning of the section. ,__ "all" preceding "available" near the end of the section. 


22-24-3. Definitions. 


As used in the Public School Capital Outlay Act: . 

A. "authority" means the public school facilities authority; 

B. "building system" means a set of interacting parts that makes up a single, nonportable or 
fixed component of a facility and that, together with other building systems, makes up an entire 
integrated facility or property, including roofing, electrical distribution, electronic communication, 
plumbing, lighting, mechanical, fire prevention, facility shell, interior finishes, heating, ventilation - 
and air conditioning systems and school security systems, as defined by the council; 

C. "constitutional special schools" means the New Mexico school for the blind and visually im- 
paired and the New Mexico school for the deaf; 

D. "constitutional special schools support spaces” means all facilities necessary to support the 
constitutional special schools' educational mission that are not included in the constitutional spe- 
cial schools' educational adequacy standards, including performing arts centers, facilities for ath- 
letic competition, school district administration and facility and vehicle maintenance; 

E. "council" means the public school capital outlay council; 

F. "education technology infrastructure" means the physical hardware and services used to 
interconnect students, teachers, school districts and school buildings necessary to support broad- 
band connectivity and remote learning as determined by the council; 

G. "fund" means the public school capital outlay fund; 

H. "maximum allowable gross square foot per student" means a determination made by 
applying the established maximum allowable square foot guidelines for educational facilities 
based on type of school and number of students in the current published New Mexico public 
school adequacy planning. guide to the department's current year certified first reporting date 
membership; 

I. "replacement cost per square foot" means the statewide cost per square foot as established 
by the council; 

J. "school district" includes state-chartered charter schools and the constitutional special 
schools; 

K. "school district population density" means the population density on a per square mile basis 
of a school district as estimated by the authority based on the most current tract level population 
estimates published by the United States census bureau;and 

L. "school district population density factor" means zero when the school district population den- 
sity is greater than fifty people per square mile, six-hundredths when the school district population 
density is greater than fifteen but less than fifty-one persons per square mile and twelve-hundredths 
when the school district population density is less than sixteen persons per square mile. 


History: 1953 Comp., § 77-24-11, enacted by Laws B), after "air conditioning systems", added "and school se- 
1975, ch. 235, § 3; 1978, ch. 152, § 3; 2006, ch. 94, § 58; curity systems", and made minor stylistic changes. 
2012, ch. 53, § 1; 2014, ch. 28, § 1; 2015, ch. 93, § 1; 2018, Laws 2018, ch. 66, § 1, effective May 16, 2018, defined 
ch. 66, § 1; 2018, ch. 71, § 2; 2021, ch, 49, § 1. "authority", "maximum allowable gross square foot per 
The 2021 amendment, effective April 5, 2021, student", "replacement cost per square foot", "school dis- 
amended the definition of "education technology infra- trict population density", and "school district: population 
structure" as used in the Public School Capital Outlay density factor" as used in the Public School Capital Out- 
Act to include the interconnection between students and lay Act; added a new Subsection A and redesignated for- 
teachers to support remote learning; in Subsection F, after mer Subsections A through F as Subsections B through 
"physical hardware", deleted "used to interconnect educa- G, respectively; and added Subsections H through L, and 
tion technology equipment for school districts and school made minor stylistic changes. 
buildings necessary to support broadband connectivity as ~ The 2015 amendment, effective July 1, 2015, defined 
determined by the council" and added "and services used "building system" in the Public School Capital Outlay Act; 
to interconnect students, teachers, school districts and and added Subsection A and redesignated the succeeding 
school buildings necessary to support broadband connec- subsections accordingly. 
tivity and remote learning as determined by the council", The 2014 amendment, effective March 6, 2014, added 
2018 Amendments. — Laws 2018, ch..71, § 2, effective a definition of "education technology infrastructure", to 


May 16, 2018, added "school security system" to the defini- provide for allocations from.the public school capital 
tion of "building system"; in Subsection:A (now Subsection 
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outlay fund for education technology infrastructure; and 
added Subsection D. 

The 2012 amendment, effective May 16, 2012, made 
the school for the blind and visually impaired and the 


school for the deaf, including all facilities that are nec- . 


PUBLIC SCHOOL CAPITAL OUTLAY 


22-24-4 


school capital outlay funding; added Subsections A and B; 
and in Subsection E, after "charter schools", added “and 
the constitutional special schools”. 

The 2006 amendment, effective May 17, 2006, added 
Subsection C to define school district. 


essary for their educational missions, eligible for public 


22-24-4. Public school capital outlay fund created; use. 


A. The "public school capital outlay fund" is created. Balances remaining in the fund at the end 
of each fiscal year shall not revert. 

B. Except as provided in Subsections G and I through Q of this section, money in the fund may 
be used only for capital expenditures deemed necessary by the council for an adequate educational 
program. : 

C. The council may authorize the purchase by the authority of portable classrooms to be 
loaned to school districts to meet a temporary requirement. Payment for these purchases shall 
be made from the fund. Title to and custody of the portable classrooms shall rest in the author- 
ity. The council shall authorize the lending of the portable classrooms to school districts upon 
request and upon finding that sufficient need exists. Application for use or return of state-owned 
portable classroom buildings shall be submitted by school districts to the council. Expenses of 
maintenance of the portable classrooms while in the custody of the authority shall be paid from 
the fund; expenses of maintenance and insurance of the portable classrooms while in the cus- 
tody of a school district shall be the responsibility of the school district. The council may autho- 
rize the permanent disposition of the portable classrooms by the authority with prior approval 
of the state board of finance. 

D. Applications for assistance from the fund shall be made by school districts to the council in 
accordance with requirements of the council. Except as provided in Subsection K of this section, 
the council shall require as a condition of application that a school district have a current five-year 
facilities plan that shall include a current preventive maintenance plan to which the school ad- 
heres for each public school in the school district. 

E. The council shall review all requests for assistance from the fund and shall allocate 
funds only for those capital outlay projects that meet the criteria of the Public School Capital 
Outlay Act. 

F.- Money in the fund shall be disbursed by warrant of the department of finance and admin- 
istration on vouchers signed by the secretary of finance and administration following certification 
by the council that an application has been approved or an expenditure has been ordered by a 
court pursuant to Section 22-24-5.4 NMSA 1978. At the discretion of the council, money for a proj- 
ect shall be distributed as follows: ) 

» (1). up to ten percent of the portion of the project cost funded with distributions from the 
fund or five percent of the total project cost, whichever is greater, may be paid to the school district 
before work commences with the balance of the grant award made on a cost-reimbursement basis; 
or 

(2) the council may authorize payments directly to the contractor. 

_G. Balances in the fund may be annually appropriated for the core administrative functions 
of the authority pursuant to the Public School Capital Outlay Act, and, in addition, balances in 
the fund may be expended by the authority, upon approval of the council, for project management 
expenses; provided that: 

(1) the total annual expenditures from the fund for the core administrative functions pur- 
suant to this subsection shall not exceed five percent of the average annual grant assistance au- 
thorized from the fund during the three previous fiscal years; and 

(2). any unexpended or unencumbered balance remaining at the end of a fiscal year from 
the expenditures authorized in this subsection shall revert to the fund. 

H. , The fund may be expended by the council for building system repair, renovation or replace- 
ment initiatives with projects to be identified by the council pursuant to Section 22-24-4.6 NMSA 
1978; provided that money allocated pursuant to this subsection shall be expended within three 
years of the allocation. 
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I. The fund may be expended annually by the council for grants to school districts for the 
purpose of making lease payments for facilities, including facilities leased by charter schools. 
The grants shall be made upon.application by the school districts and pursuant to rules.ad- 
opted by the council; provided that an application on behalf of a charter school shall be made by 
the school district, but, if the school district fails to make an application on behalf of a charter 
school, the charter school may submit its own pee ts, The following criteria shall apply to 
the grants: 

(1) the amount ofa erant toa secueel dinthict or charter school shall not exceed: 

(a) the actual annual lease payments owed for leasing a facility; or 

(b) seven hundred dollars ($700) multiplied by the MEM using the leased facilities; 
provided that in fiscal year 2009 and in each subsequent fiscal year, this amount shall be adjusted 
by the percentage change between the penultimate calendar year and the immediately preceding 
calendar year of the consumer price index for the United States, all items, as Sluis by the 
United States department of labor; 

(2) agrant received for the lease opine of a charter sebioal may be iad by that charter 
school as a state match necessary to obtain federal grants met to the federal Every Student 
Succeeds Act; 

(3) at'the end of éanh fiscal year, any arivet tea or atiorotenBareit eRtanas of the grant 
shall revert to the fund; 

(4) no grant shall be made for lease payments due pursuant to a financing dgeesiltnt 
under which the facilities may be purchased for a aaa that is reduced Pais to the lease pay- 
ments made unless: 

(a) the agreement has been approved puirstiant to the provisions of the Public School 
Lease Purchase Act [Chapter 22, Article 26A NMSA 1978]; and © 
(b) the facilities are leased by a charter school; 

(5) ifthe lease payments are made pursuant to a financing agreement reHfadé which the fa: 
cilities may be purchased for a price that is reduced according to the lease payments made, neither 
a grant nor any provision of the Public School Capital Outlay Act creates a legal obligation for the 
school district or charter school to continue the lease from year to year or to purchase the facilities 
nor does it create'a legal obligation for the state to make subsequent grants pursuant to the provi- 
sions of this subsection; and 

(6) as used in this subsection: ‘ous! 

‘(a) "MEM" means: 1) the average full-time-equivalent enrollment using leased fa- 
cilities on the second and third reporting dates of the prior school year; or 2) in the case of an 
approved charter school that has not commenced classroom instruction, the estimated full- 
time-equivalent enrollment that will use leased facilities in the first year of instruction, as’ 
shown in the approved charter school application; provided that, after the second reporting 
date of the current school year, the MEM shall be adjusted to reflect 85 full- eae pst oe 
enrollment on that date; and 

(b) "facilities" includes the space neéded for school activities. 

J. In addition to other authorized expenditures from the fund, up to one percent of the average 
grant assistance authorized from the'fund during the three previous fiscal years may be expended 
in each fiscal year by the authority to pay the state fire marshal, the construction industries di- 
vision of the regulation and licensing department and local jurisdictions having authority from’ 
the state to permit and inspect projects for expenditures made to permit and inspect projects 
funded in whole or in part under the Public School Capital Outlay Act. The authority may enter 
into contracts with the state fire marshal, the construction industries division or the appropriate 
local authorities to carry out the provisions of this subsection. Such a contract may provide for 
initial estimated payments from the fund prior to the expenditures if the contract also'provides 
for additional payments from the fund if the actual expenditures exceed the initial payments and 
for repayments back to the fund if the initial payments exceed the actual expenditures. Money 
distributed from the fund to the state fire marshal or the construction industries division pursu- 
ant to ie subsection shall be used to supplement, rather than supplant, appropriations to those 
entities. 
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K: Pursuant to guidelines established by the council, allocations from the fund may be made to 
assist school districts in developing and updating five-year facilities plans required by the Public 
School Capital Outlay Act; provided that: 

(1) no allocation shall be made unless the council determines that the ‘school district is 
willing and able to pay the portion of the total cost of developing or updating the plan that is not 
funded with the allocation from the fund. Except as provided in Paragraph (2) of this subsection, 
the portion of the total cost to be paid with the allocation from the fund shall be determined pursu- 
ant to the methodology in Subsection B of Section 22-24-5 NMSA 1978; or 

(2) . the allocation from the fund may be used to pay the total cost of developing or updating 
the plan if? 

(a) the school district has fewer than an average of six hundred full-time-equivalent 
students on the second and third reporting dates of the prior school year; or 

(b) ‘the school district meets all of the following requirements: 1) the school district 
has fewer than an average of one thousand full-time-equivalent students on the second and third 
reporting dates of the prior school year; 2) the school district has at least seventy percent of its 
students eligible for free or reduced-fee lunch; 3) the state share of the total cost, if calculated pur- 
suant to the methodology in Subsection B of Section 22-24-5 NMSA 1978, would be less than fifty 
percent; and 4) for all educational purposes, the school district has a residential property tax rate 
of at least seven dollars ($7.00) on each one thousand dollars ($1,000) of taxable value, as mea- 
sured by the sum of all rates imposed by resolution of the local school board plus rates set to pay 
interest and principal on outstanding school district general obligation bonds. .., 

L. Upon application by a school district, allocations from the fund may be made by the council 
for the purpose of demolishing abandoned school district facilities; provided that: 

(1). the costs of continuing to insure an abandoned facility outweigh any potential benefit 
when and if anew facility is needed by the school district; 

(2) there is no practical use for the abandoned facility without the expenditure of substan- 
tial renovation costs;and 

(3) the council may enter into an agreement with the school district to fully fund the de- 
molition of the abandoned school district facility if Paragraphs (1) and (2) of this subsection are 
satisfied. 

M. Up to ten million déHase ($10, 000 000) of the fund may be expended each year for an ed- 
ucation technology infrastructure deficiency corrections initiative pursuant to Section 22-24-4.5 
NMSA. 1978; provided that funding allocated pursuant to this section shall be expended within 
three years of its allocation. 

N. - For each fiscal year from 2018 through 2022, twenty-five million dollars ($25,000,000) of 
the fund is reserved for appropriation by the legislature to the instructional material fund or 
to the transportation distribution of the public school fund. The secretary shall certify the need 
for the issuance of supplemental severance tax bonds to meet an appropriation from the public 
school capital outlay, fund to the instructional material fund or to the transportation distribu- 
tion of the public school fund. Any portion of an amount of the public school capital outlay fund 
that is reserved for appropriation by the legislature for a fiscal year, but that is not appropri- 
ated before the first day of that fiscal year, may be expended by the council as provided in this 
section. © 

O, Up to ten million dollars ($10, 000,000) of the fund may be Aenteitalr in each of fiscal years 
2019 through 2022 for school. security: merlot project grants made in accordance with Section 22- 
24-4,7 NMSA 1978. 

P. The fund may be expended i in Back of fiscal years 2020 through 2024 for a pre-kindergarten 
classroom facilities initiative in aceordance with Section 22-24-12 NMSA 1978. 

~Q. ‘The council may fund pre-kindergarten classrooms with a qualifying, awarded standards- 
based project; provided that pre-kindergarten classroom space shall not be included in the project 
prioritization calculation adopted by the council pursuant to Section 22-24-5 NMSA 1978. The 
council shall develop pre-kindergarten classroom standards to use when funding pre-kindergarten 
space. 
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History: 19538 Comp., § 77-24-12, enacted by Laws 
1975, ch. 235, § 4; 1978, ch. 152, § 4; 1983, ch. 301, § 70; 
1998, ch. 226, § 50; 1994, ch. 88, § 2; 2001, ch. 338, § 5; 
2001, ch. 339, § 1; 2002, ch. 65, § 1; 2003, ch. 147, § 3; 


2004, ch. 125, § 7; 2005, ch. 274, § 5; 2006, ch. 95, § 4; 


2007, ch. 366, § 3; 2008, ch. 90, § 1; 2009, ch. 258, § 2; 
2010, ch. 104, § 1; 2014, ch. 28, § 2; 2015, ch. 93, § 2; 


2016 (2nd S.S.), ch. 2, § 2; 2017, ch. 142, $1; 2018, ch. ~ 


71, § 3; 2019, ch. 179, § 2; 2019, ch: 180, § 1; 2021, ch. 27, 
§ 1; 2022, ch. 19, § 3. 

Cross references. — For the federal No Child Left Be- 
hind Act of 2001, see 20 U.S.C. § 6801. 

For the public school facilities authority, see 22-24-9 
NMSA 1978. 

The 2022 amendment, effective 18, 2022, modified the 


terms applicable to grants from the public school capi- 


tal outlay fund for lease facilities; in Subsection I, in the 
introductory paragraph, after "making lease payments 
for", deleted "classroom", in Paragraph I(1), after "school 
district", added "or charter school", in Subparagraph I(1) 
(a), after "owed for leasing", deleted "classroom space for 
schools, including charter schools, in the school district" 
and added "a facility", in Subparagraph I(1)(b), after "us- 
ing the leased", deleted "classroom", in Paragraph I(3), 
after "unencumbered balance of the", deleted "appropria- 
tion" and added "grant", in Subparagraph 1(6)(a), after 
"enrollment using leased", deleted "classrooms", after "will 
use leased", deleted "classroom", and after "reporting date 
of the",,added "current", and in Subparagraph I(6)(b), de- 
leted "classroom", after "facilities'", deleted "or 'classroom 
space", after "the space needed", deleted "as determined 
by the minimum required under the statewide adequacy 
standards", and after the next occurrence of "for", deleted 
"the direct administration of". 

The 2021 amendment, effective June 18, 2021, au- 
thorized allocations from the public school capital outlay 
fund to fully fund the demolition of abandoned school dis- 
trict facilities; in Subsection L, Paragraph L(3), after the 
first occurrence of "school district", deleted "under which 
an amount equal to the savings to the district in lower 
insurance premiums are used to reimburse the fund fully 
or partially for the demolition costs allocated to the dis- 
trict" and added "to fully fund the demolition of the aban- 
doned school district facility if Paragraphs (1) and (2) of 
this subsection are satisfied"; and in Subsection P, after 
"Section", changed "1 of this 2019 act" to "22-24-12 NMSA 
1978". 

2019 Amendments. — Laws 2019, ch. 180, § 1, ef- 
fective July 1, 2019, provided that a grant received for 
the lease payments of a charter school may be used by 
that charter school as a state match necessary to obtain 
federal grants pursuant to the federal Every Student 
Succeeds Act, and’ made certain technical amendments, 
deleted "public school facilities" preceding "authority" 
throughout the section; in Subsection I, Paragraph I(2), 
after "pursuant to the federal", deleted "No Child Left 
Behind Act of 2001" and added "Every Student Succeeds 
Act", and in Subparagraph I(6)(a), after "after the", de- 
leted "eighteenth day" and added "second reporting 
date"; and in Subsection K, Paragraph K(1), after "meth- 
odology in", deleted "Paragraph (5) of", and in Subpara- 
graph K(2)(b), after "methodology in", deleted "Para- 
graph (5) of". 


Laws 2019, ch. 179, § 2, effective June 14, 2019, pro- 


vided that the public school. capital outlay fund, may 
be expended for a. pre-kindergarten classroom facili- 
ties initiative, provided that the council may fund pre- 
kindergarten classrooms, and made certain technical 
amendments; deleted "public school facilities" preceding 
"authority" throughout; in Subsection I, Paragraph I(2), 
after "federal grants", deleted "pursuant to the federal No 
Child Left Behind Act of 2001" and added "if required", 
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and in Subparagraph 1(6)(a), after "after the", deleted 
"eighteenth day" and added "second reporting date"; in 
Subsection K, Paragraph K(1), after "methodology in", 
deleted "Paragraph (5) of", and in Subparagraph K(2)(b), 
after "methodology in", deleted "Paragraph (5) of"; and 
added Subsections P and Q. 

The 2018 amendment, effective May 16, 2018, autho- 
rized up to $10,000,000 of the public school capital outlay 
fund to be expended in each of fiscal years 2019 through 
2022 for school security system project grants and made 
technical changes; deleted three occurrences of "eightieth 
and one hundred twentieth days" and added "second and 
third reporting dates"; in Subsection B, after "through", 
deleted "N" and added "O"; in Subsection I, Subparagraph 
I(1)(b), after "multiplied by the", deleted "number of"; in 
Subsection M, after, "expended", added "in", and after 
"each", deleted "year in" and added "of"; and added Sub- 
section O. 

Compiler's notes. — Laws 2018, ch. 71, § 4 provided 
that if acts making amendments to Section 22-24-4 
NMSA 1978 are enacted by the first and second sessions 
of the fifty-third legislature, the provisions of those acts 
shall be reconciled and compiled in accordance with the 
provisions of Section 12-1-8 NMSA 1978, notwithstanding 
that the amendments were not made in the same session 
of the legislature. This section includes language enacted 
by Laws 2017, ch. 142, § 1, which was given force of law 
by the New Mexico Supreme Court in State ex rel. New 
Mexico Legislative Council v. Honorable Susana Martinez, 
Governor of the State of New Mexico et al., S.Ct. Order 
No. S-1-SC-36731, which held that Article IV, Section 22 


of the New Mexico Constitution requires that objections 


must accompany a returned bill, and has been reconciled 
with Laws 2018, ch. 71, § 3, 

The 2017 amendment, effective June 16, 2017, re- 
moved the time period which limited the use of the public 
school capital outlay fund for an education technology in- 
frastructure deficiency corrections initiative; and in Sub- 
section M, after "expended each year", deleted "in fiscal 
years 2014 through 2019". 

The 2016 (2nd S.S.) amendment, effective Octo- 
ber 7, 2016, removed the four-year fifteen million dollar 
($15,000,000) cap on expenditures from the public school 
capital outlay fund for building system repairs, renovation 
or replacement initiatives, and reserved certain amounts 
from the public school capital outlay fund for appropriation 
by the legislature to the instructional material fund or the 
transportation distribution of the public school fund; in Sub- 
section B, after "G and I through", deleted "M" and added 
"N"; in Subsection H, deleted "Up to fifteen million dollars 
($15,000,000) of", after "may be expended", deleted "annu- 
ally", after "by the council for", deleted “expenditure in fiscal 
years 2016 through 2020 for a"after "renovation or replace- 
ment", changed "initiative" to "initiatives", and after "pursu- 
ant to Section", deleted "3 of this 2015 act" and added "22-24- 
‘4.6 NMSA 1978"; in Subparagraph I(1)(a), after "schools, in 
the", added "school"; and added new Subsection N. 

Compiler's notes. — Laws 2016 (2nd S.S.), ch. 2, § 3, 
effective October 7, 2016, appropriated twelve million five 
hundred thousand dollars ($12,500,000) from the public 
school capital outlay fund to the instructional material 
fund for expenditure in fiscal year 2017 and subsequent 
fiscal years for the purchase of instructional material pur- 
‘suant to the Instructional Material Law; provided that the 
secretary of public education certifies the need for the is- 
suance of supplemental severance tax bonds to meet that 
appropriation. Any unexpended or unencumbered balance 
remaining at the end ofa fiscal year shall not revert to the 
public school capital outlay fund. 

The 2015 amendment, effective July 1, 2015, au- 
thorized the expenditure of fifteen million dollars 
($15,000,000) from the public school capital outlay fund 
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to be used in fiscal years 2016 through 2020 for a building 
system repair; in Subsection H, after "Up to", deleted "ten 
million dollars ($10,000,000) of the fund may be allocated 
annually by the council for expenditure in fiscal years 
2010 through 2015 for a roof repair and replacement ini- 
tiative with projects to be identified by the council pursu- 
ant to Section 22-24-4.3 NMSA 1978; provided that money 
allocated pursuant to this subsection shall be expended 
within two years of the allocation" and added the remain- 
der of the subsection; and in Subsection M, after "pursu- 
ant to this Section", deleted "4 of this 2014 act" and added 
"22-24-4.5 NMSA 1978", 

The 2014 amendment, effective March 6, 2014, estab- 
lished an education technology infrastructure deficiency cor- 
rections initiative; in Subsection J, in the second sentence, 
added "public school facilities"; and added Subsection M. 

The 2010 amendment, effective March 9, 2010, in 
Subsection C) in the third sentence, after "Title", added 
"to" and after "custody" deleted."to"; in Subsection H, af- 
ter "fund may be allocated", added "annually" and after 
"fiscal years 2010 through", changed "2012" to "2015"; 
and in Subsection J, in the second sentence, after "The 
authority", changed "shall" to "may"; and added the last 
sentence. ; 

The 2009 amendment, effective April 8, 2009, in Sub- 
section B, added the reference to Subsection I; in Para- 
graph (1) of Subsection G, after "expenditures from the 
fund", added "for the core administrative functions"; 
in Subsection H, after "Up to", deleted "thirty million 
dollars ($30,000,000)". and added “ten million dollars 
($10,000,000)"; after "allocated", deleted "annually"; after 
"by the council", changed "in fiscal years 2006 and 2007" 
to "for expenditure in fiscal years 2010 through 2012"; 
and after "subsection shall be experided", deleted "prior to 
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(b) of Paragraph (1) of Subsection I (formerly Subsection 
J), deleted three hundred dollars for fiscal year 2005 and 
deleted fiscal years 2006 through 2006 after six hundred 
dollars; in Subparagraph (b) of Paragraph (4) of Subsec- 
tion I (formerly Subsection J), changed "fortieth" to "eight- 
ieth"; added a new Subsection K to provide for allocations 
for five-year facilities plans; added Paragraphs (1) and 
(2) of Subsection K to provide criteria for allocations for 
five-year facilities plans; added Subsection L to provide 
for allocations for demolishing abandoned school district 
facilities; and added Paragraphs (1) through (3) of Subsec- 
tion L to provide criteria for allocations for demolishing 
abandoned school district facilities, 

The 2005 amendment, effective April 6, 2005, 
changed the statutory reference in Subsection F from 
Section 22-24-5.5 NMSA 1978 to Section 22-24-5.4 
NMSA 1978; deleted former Subsection I, which provided 
an appropriation to the council for core administrative 
functions of the deficiencies corrections program; deleted 
former Subsection J, which provided for the expenditures 
by the council for the core administrative functions of 
the public school facilities authority; provided in Sub- 
section I, for the/allocation of funds for a roof repair and 
replacement initiative; provided in Subsection J that an 
application on behalf of a charter school shall be made by 
the school district, but if the school district fails to make 
an application, the charter school may submit.is own ‘ap- 
plication; provided in Subsection J(1)(b) that the amount 
of the grant shall not exceed $300 for fiscal year 2005 


' and $600 for fiscal years 2006 through 2009; changed "to- 


September 1, 2008" and added "within two years of the al-.,. 


location"; in Subsection I, after "annually by the council", 
deleted “in fiscal years 2006 through 2020"; in Subpara- 
graph (b) of Paragraph (1) of Subsection I, after "perc¢ent- 
age", deleted "increase" and added "change"; and after "de- 
partment of labor", deleted the remainder of the sentence, 
which provided for a rate if the total grants awarded ex- 
ceed the total annual amount available; added Paragraph 
(4) of Subsection, I; deleted former Subparagraph (a) of 
Paragraph (5) of Subsection I, which provided that a grant 
shall not be made unless the facilities met the statewide 
adequacy standards; and deleted former Paragraph (5) of 
Subsection I, which proyided limitations on the amounts 
expended from the fund. 


tal" to "average! and "final funded prior school year" to 
"fortieth, eightieth and one hundred twentieth days of 
the prior school year" in Subsection J(4)(a); added Sub- 
section J(4)(b) to define "MEM" in the case of a charter 
school that has not commenced classroom. instruction; 
and added Subsection K to provide; for the reimburse- 
ment of the state fire marshal, the constriction indus- 


. ‘tries division and localjurisdiction of costs incurred to 


The 2008 amendment, effective May 14, 2008,in Sub- | ~ 


section J, provided that the contract may provide for ini- 
tial estimated payments from the fund prior to the expen- 
ditures if the contract provides for additional payments 
from the fund if the actual expenditures exceed the initial 
payments and for repayments to the fund if the initial 
payments exceed the actual expenditures, 

The 2007 amendment, effective July 1, 2007, provided 
that, except as permitted in 22-24-5.8 NMSA 1978, money 
in the fund shall be used for capital expenditures for an 
adequate educational program; eliminated the $7,500,000 
limitation on expenditures for lease payments; increased 
the maximum amount of a grant to a school district to 
$700,000,000; provided a formula for adjustment of the 
maximum amount of grants; added Paragraphs (4) and (5) 
of Subsection I; and added epparaerepp (b) of Paragraph 
(6) of Subsection I. 

The 2006 amendment, effective March 6, 2006, 
added the qualification "except as provided in Subsec- 
tion K" in Subsection D; deleted former Subsection H, 
which provided for expenditure of balances in the fund 
in fiscal years 2003 and 2004; in Subsection I (formerly 
Subsection J), changed four million dollars to seven mil- 
lion five hundred thousand dollars, changed "2005" to 
"2006" and changed "2009" to "2010"; in Subparagraph 
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permit and.inspect projects. . 

_ The 2004 amendment, effective May 19, 2004, amended 
Subsection B to substitute "through K" for "and H",; Sub- 
section C to substitute in three places "public school facili- 
ties authority" for "property control division of the general 
services department" and to change in three places "prop- 
erty" ‘to "portable classrooms", Subsection F to insert after 
"approved" "or an expenditure has been ordered by a court 
pursuant to Section 22-24-5.5 NMSA: 1978" and Paragraph 
(2) to change "make" to "authorize", Subsection G to delete 
the present subsection and add new Subsection G, amended 
Subsection I to change "fiscal year 2004" to "fiscal years 2004 
through 2007", and added new Subsection K. 

The 2003 amendment, effective April 4, 2003, in Sub- 
section F, inserted the second sentence and added Para- 
graphs F(1) and (2); rewrote Subsections Gand H per- 
taining to distribution of money. for projects; and added 
Subsections I and J. 

The 2002 amendment, effective May 15, 2002, in- 
serted the exception clause in Subsection B; and added 
Subsections G.and.H. 

The 2001 amendment, effective July 1, 2001, added 
the last sentence of Subsection D; deleted "that cannot 
be financed by the school district from other sources and" 
following "capital outlay projects" in Subsection E; and 
added Subsection F, 

The 1994 amendment, effective May 18, 1994, deleted 
"and the capital expenditures are limited to the purchase 
or Construction of temporary or permanent classrooms" 
following "educational program" in Subsection B, and ‘de- 
leted "public" preceding "school" near the end of the fifth 
sentence of Subsection C, 

The 1993 amendment, effective July 1, 1993, deleted 
"Annual" from the beginning of the fourth sentence of 
Subsection C, 
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ANNOTATIONS violate N.M. Const., art. IX, § 14, since the prohibition 


Wie (23 there does not apply as: between the state and one of its 

Disposal of portable classrooms not limited to subordinate agencies, 1980 Op. Att'y Gen. No, 80-05. 
sale, — The discretion of the council to authorize the dis- Veto power over gratis transfer. — Section 13-6-2C 
posal of portable classrooms purchased by the fund is not NMSA 1978 (now Section 13-6-2D NMSA 1978) gives the 
limited to sale for consideration or exchange. 1980 Op. secretary of finance and administration or the state board 
Att'y Gen. No. 80-05. of finance (now the state budget divison) veto power over 

When gratis transfer of classrooms proper. — A any gratis transfer of school property. 1980 Op. Att'y Gen, 
gratis transfer by the public school capital outlay coun- No. 80-05. 


cil of portable classrooms to local, school boards does not 


22-24-4.1. Outstanding deficiencies; assessment; correction. 


A. No later than September 1, 2001, the council shall define and develop guidelines, consistent 
with the codes adopted by the construction industries commission pursuant to the Construction 
Industries Licensing Act [Chapter 60, Article 13 NMSA 1978 NMSA 1978], for school districts to 
use to identify outstanding serious deficiencies in public school buildings and grounds, including 
buildings and grounds of charter schools, that may adversely affect the health or safety of students 
and school personnel. 

B. A school district shall use these guidelines to complete a self-assessment of the outstanding 
health or safety deficiencies within the school district and provide cost projections to correct the 
outstanding deficiencies. 

_ C. The council shall develop a methodology for prioritizing projects that will Soierebt the 
deficiencies. 

D. After a public hearing and to the extent that money is available in the fund for such pur- 
poses, the council shall approve allocations from the fund on the established priority basis and, 
working with the school district and pursuant to the Procurement Code [13-1-28 through 13-1-199 
NMSA 1978], enter into construction contracts with contractors to correct the deficiencies. 

E. In entering into construction contracts to correct deficiencies pursuant to this section, the 
council shall include such terms and conditions as necessary to ensure that the state money is 
expended in the most prudent manner possible and consistent with the original purpose. 

F. Any deficiency that may adversely affect the health or safety of students or school personnel 
may be corrected pursuant to this section, regardless of the local effort or percentage of indebted- 
ness of the school district. 

G. It is the intent of the legislature that all outstanding deficiencies in public schools and 
grounds that may adversely affect the health or safety of students and school personnel be identi- 
fied and awards made pursuant to-this section no later than June 30, 2005, and that funds be ex- 
pended no later than June 30, 2007, provided that the council may extend the expenditure period 
upon a determination that a project requires the additional time because existing buildings need 
to be demolished or because of other extenuating circumstances. 


History: 1978 Comp., § 22-24-4.1, enacted by Laws and amended Subsection G to change "June 30, 2004" 
2001, ch. 338, § 6; 2003, ch. 147, § 4; 2004, ch. 125, § 8; to "June 30, 2005" and "June 30, 2005" to "June 30, 
2007, ch. 366, § 4. . 2007". 

The 2007 amendment, effective July 1, 2007, amended The 2003 amendment, effective April 4, 2003, deleted 
Subsection G to authorize the council to extend the expen- "local" preceding "school district" in Subsection B; in Sub- 
diture period for a project. section G, substituted "awards made" for "funded" and 

The 2004 amendment, effective May 19, 2004,. added "and that funds be expended no later than June 30, 
amended Subsection B to add "school" before "district" 2006" at the end of the sentence. 


22-24-4.2, Repealed. 


Repeals. — Laws 2003, ch. 147, § 14 repealed 22-24- 1978 on NMOneSource,com. For provisions of present law, 
4.2 NMSA 1978, as enacted by Laws 2001, ch. 338, § 7, see 22-24-9 NMSA 1978, 
regarding the deficiencies correction unit, effective July 1, 
2003. For provisions of former section, see the 2002 NMSA 
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22-24-4.3. Roof repair and replacement initiative. 


A. The council shall develop guidelines for a roof repair and replacement initiative pursuant to 
the provisions of this section. 

B. Aschool district, desiring a grant ti pursuant to this section, shall submit an application 
to the council. The application shall include an assessment of the roofs on district school buildings 
that, in the opinion of the school district, create a threat of significant property damage. 

C. The public school facilities authority shall verify the assessment made by the school district 
and rank the application with similar applications pursuant to a methodology adopted by the 
council. 

D. After a public hearing and to the extent that money is available in the fund for such pur- 
poses, the council shall approve roof repair or replacement projects on the established priority 
basis; provided that no project shall be approved unless the council determines that the school 
district is willing and able to pay the portion of the total cost of the project that is not funded with 
grant assistance from the fund. In order to pay its portion of the total project cost, a school dis- 
trict may use state distributions made to the school district pursuant to the Public School Capital 
Improvements Act [Chapter 22, Article 25 NMSA 1978] or, if within the scope of the authorizing 
resolution, proceeds of the property tax imposed pursuant to that act. 

E. The state share of the cost of an approved roof repair or replacement project shall be cal- 
culated pursuant to the methodology in Paragraph (5) of Subsection B of Section 22-24-5 NMSA 
1978. 

F. A grant made pursuant to this section shall be expended by the school district within two 
years of the grant allocation. 


History: Laws 2005, ch. 274, § 6; 2009, ch. 258, § 3. replacement", and in Subsection F, after "school district", 
The 2009 amendment, effective April 8, 2009, in Sub- deleted “prior to September 1, 2008" and added "within 


section E, after "cost of an approved", added "roofrepairor = two years of the grant allocation". 


22-24-4.4, Repealed. 


Repeals. — Laws 2022, ch. 22, § 4 repealed 22-24-4.4 2022. For provisions of former section, see the 2021 NMSA 
NMSA 1978, as enacted by Laws 2005, ch. 274, § 7, relat- 1978 on NMOneSource.com. 
ing to serious roof deficiencies, correction, effective July 1, 


22-24-4.5. Education technology infrastructure deficiency 
corrections. 


A. No later than September 1, 2014, the council, with the advice of the department and the 
department of information technology, shall define and develop: 

(1) minimum adequacy standards for an education technology infrastructure deficiency 
corrections initiative to identify and determine reasonable costs for correcting education technol- 
ogy infrastructure deficiencies in or affecting school districts; 

(2) a methodology for prioritizing projects to correct education technology infrastructure 
deficiencies in or affecting school districts; and 

(3) a methodology for determining a school district's share of the project costs. 

B. The council shall develop guidelines for a statewide education technology infrastructure 
network that integrates regional hub locations for network services and the installation and 
maintenance of equipment. The council may fund education technology infrastructure projects 
or items that the council determines are in accord with the guidelines and necessary to educa- 
tion for: 

(1) students; 

(2) school buses; 

(3) internet connectivity within a school district; 

(4) a multi-district regional education network; and 

(5) astatewide education network. 
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C. The council may approve allocations from the fund pursuant to Subsection M of Section 22- 
24-4 NMSA 1978 and this section for projects in or affecting a school district committing to pay its 
share of the projéct costs. The council may adjust the school district's share of the project costs in 


accordance with Paragraph (11) of Subsection B of Section 22-24-5 NMSA rot or the methodol- 


ogy for determining the school district's share of the project costs. 


History: Laws 2014, ch. 28, § 4; 2019, ch. 180, 3 25 
2021, ch, 49, § 2. 

The 2021 amendment, effective April 5, 2021, re- 
quired the public school capital outlay council to develop 
guidelines for a statewide education technology infra- 


structure network that integrates regional hub locations: 


for network services and the installation and mainte- 
nance of equipment, and authorized the council to fund 


* education technology infrastructtire projects or items that 


the council determines are in accord with guidelines and 
necessary for education; and added a new;Subsection B 
and redesignated former Subsection B as Subsection C. 

The 2019 amendment, effective July 1, 2019, made 
technical changes to conform with amendments to the 
Public School Capital Outlay Act; in Subsection B, after 
"Paragraph", gs "(9)" and added Te 


22-24-4.6. Building system repair, renovation or replacement. 


A. The council shall develop guidelines for a building system repair, renovation or replacement 
initiative pursuant to the provisions of this section. 

B. Aschool district desiring a grant award pursuant to this section shall submit an application 
to the council. The application shall include an assessment of the building system that, in the opin- 
ion of the school district, the repair, renovation or replacement of which would extend the useful 
life of the building itself. 

C. The authority shall verify the assessment made by the school district and rank the applica- 
tion with similar applications pursuant to a methodology adopted by the council. ° 

D. After a public hearing and to the extent that money is available in the fund for such pur- 
poses, the council shall approve building system repair, renovation or replacement projects on the 
established priority basis; provided that no project shall be approved unless the council deter- 
mines that the school district is willing and able to pay the portion of the total cost of the project 
that is not funded with grant assistance from the fund. 

E. The state share of the cost of an approved building system repair, renovation or replacement 
project shall be calculated pursuant to the methodology in Subsection B of Section 22-24-5 NMSA 
1978. 

F. A grant made pursuant to this section shall be expended by the school district within three 
years of the grant allocation. 


: 


Public School Capital’ Outlay Act; in Subsection ©, deleted 
"public school facilities" preceding "authority"; and in Sub- 
section E, after "methodology in", deleted "Paragraph (5) of", 


History: Laws 2015, ch. 93, § 8; 2019, ch. 180, § 3. 
The 2019 amendment, effective July 1, 2019, made 
technical changes to conform with amendments to the; 


22-24-4.7. School security system projects. 


A. The council shall develop guidelines for a school security system project grant initiative in 
accordance with this section. 

B. Aschool district seeking a grant for a school security system project shall apply to the coun- 
cil on a form that includes an assessment of a school's security system and a statement of opinion 
by the school district that the project would improve the security of the school's buildings, property 
and occupants. 

C, The authority shall verify the assessment made by the school district and rank all applica- 
tions it receives for school security system project grants according to the methodology adopted:by 
the council for that purpose. 

D. After a public hearing, and to the extent that money is available in the fund for the purpose, 
the council shall make school security system project grants to school districts that the council de- 
termines are willing and able to pay for the portion of the total project cost not funded with grant 
assistance from the fund and according to those applicants' ranking. _ , 

E. The state share of the cost of an approved school security system project shall be calculated 
according to the methodology outlined in Subsection B of Section 22-24-5 NMSA 1978. 
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F, -A school district that receives a grant in accordance with this section shall expend the grant 
money within three wie after the grant allocation. Money not spent in that time shall revert to 
otis rege ) 


History: 1978 Comp., § 22-24-4.7, enacted by Laws Public School Capital Outlay Act; in Subsection C, de- 


2018, ch. 71, § 1; 2019, ch. 180, § 4. leted "public school facilities" preceding "authority"; and 
The 2019 amendment, effective July 1, 2019, made in Subsection E, after "methodology outlined in", deleted 
technical changes to conform with eam to the ) ae saath (5) of". - 


22-24. 5. Public school capital outlay projects; application grant 
assistance. | 


A. Applications for grant assistance, approval of applications, prioritization of proects and 
grant awards shall be conducted pursuant to the provisions of this section. ) 

0 Except as provided in Sections 22-24-4.3, 22-24-5.4 and 22-24-5.6 NMSA 1978, the follow- 
ing provisions govern grant assistance from the fund for a public school capital outlay project not 
wholly funded pursuant to Section 22-24-4.1 NMSA 1978: | . 

(1) all school districts are eligible to apply for funding from the fund, regardless of percent- 
age of indebtedness; 

(2) priorities for funding shall be determined by using the statewide adequacy standards 
developed pursuant to Subsection C of this section; provided that: 

(a) the council shall apply the standards to charter schools to the same extent that 
they are applied to other public schools; 

(b) the council may award grants annually to school districts for the purpose of re- 
pairing, renovating or replacing public school building systems in existing buildings as identified 
in Section 22-24-4.6 NMSA 1978; 

(c). the council shall adopt, and apply adequacy standards appropriate to the unique 
needs of the constitutional special schools; 

(d). the council may award school security system project grants to school districts 
pursuant to the provisions of Section 22-24-4.7 NMSA 1978; and 

(e) in an emergency in which the health or safety of students or school personnel is at 
immediate risk or in which there is a threat of significant property damage, the council may award 
grant assistance for a project using criteria other than the statewide adequacy standards; 

(3) the council shall establish criteria to be used in public school capital outlay projects 
that receive grant assistance pursuant to the Public.School Capital Outlay Act. In establishing the 
criteria, the council shall consider: 

(a) the feasibility of using design, build and finance arrangements for public school 
capital outlay projects; 

(b). the potential use of more durable construction materials that may reduce long- 
term operating costs; | 

(ec) concepts that promote efficient but flexible utilization of space; and 

,(d). any other financing or construction concept that may maximize the dollar effect of 
the state grant assistance; 

_,. (4), no more than ten percent of the combined total of grants in a funding cycle shall be 
used for retrofitting existing facilities for technology infrastructure; 

(5). no later than May. 1 of each calendar year, the phase one formula value shall be calcu- 
lated for each school district i in accordance with the following procedure: 

(a) the final prior year net taxable value for a school district divided by the MEM for 
that school district is calculated for each school district; 

(b) the final prior year net taxable value for the whole state divided by the MEM for 
the state is calculated; tral 

(c) excluding any school district for which the result calculated pursuant to Subpara- 

(a) of this paragraph is more than twice the result calculated pursuant to Subparagraph (b) 
of this paragraph, the results calculated pursuant to Subparagraph (a) of this paragraph are listed 
from highest to lowest; 
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(d) the lowest value listed pursuant to Subparagraph (c) of this paragraph is sub- 
tracted from the highest value listed pursuant'to that subparagraph; — 

(e) the value calculated pursuant to Subparagraph (a) of this paragraph for the 
subject school district is subtracted from the highest value listed in Sed oe bal (c) of this 
paragraph; 

(f) the result calculated pursuant to Subparagraph ©) of thig aaa! is divided by 
the result calculated pursuant to Subparagraph (d) of this paragraph; 

(g) the sum of the property tax mill levies for the prior tax year imposed by each 
school district on residential property pursuant to Chapter 22, Article 18 NMSA 1978, the Public 
School Capital Improvements Act ‘(Chapter 22, Article 25 NMSA 1978], the Public School Build- 
ings Act [Chapter 22, Article 26 NMSA 1978], the Education Technology Equipment Act [Chap- © 
ter 6, Article 15A NMSA 1978 | and Paragraph (2) of Subsection B of Section 7-37-7 NMSA 1978 is 
calculated for each school district; 

(h) the lowest value calculated pursuant to Subparagraph (g) of this paragraph is 
subtracted from the highest value calculated pursuant to that subparagraph; 

(i) the lowest value calculated pursuant to Subparagraph (g) of this paragraph is 
subtracted from the value calculated pursuant to that subparagraph for the subject school dis- 
trict; 

(j) the value calculated pursuant to Subparagraph (i) of this paragraph is divided by 
the value calculated pursuant to Subparagraph (h) of this paragraph; 

(k) if the value calculated for a subject school district pursuant to Subparagraph (j) 
of this paragraph is less than five-tenths, then, except as provided in Subparagraph (n) or (0) of 
this paragraph, the value for that school district equals the value calculated pursuant to Subpara- 
graph (f) of this paragraph; 

(1) -if the value calculated for a subject school district pursuant to Subparagraph (j) of 
this paragraph is five-tenths or greater, then that value is multiplied by five-hundredths; ~ 

(m) if the value calculated for a subject school district pursuant to Subparagraph (j) 
of this paragraph is five-tenths or greater, then the value calculated pursuant to Subparagraph (1) 
of this paragraph is added to the value calculated pursuant to Subparagraph (f) of this paragraph. 
Except as provided in Subparagraph (n) or (0) of this paragraph, the sum equals the value for that 
school district; | 

(n) in those instances in which the calculation pursuant to Subparagraph (k) or (m) 
of this paragraph yields a value less than one-tenth, one-tenth shall be used as the value for the 
subject school district; 

(0) in those instances in which the calculation pursuant to Subparagraph (k) or (m) 
of this paragraph yields a value greater than.one, one shall be used as the value for the subject 
school district; 

(p) the phase one formula value shall equal a fraction the numerator of which is the 
value for the subject school district in the current year plus the value for that school district in 
each of the two preceding years and the denominator of which is three; and 

(q) as used in this paragraph, "MEM" means the average full-time-equivalent enroll- 
ment of students attending public school in a school district on the second and third reporting 
dates of the prior school year; 

(6) no later than May 1 of each calendar year, the phase two formula value shall be calcu- 
lated for each school district in accordance with the following procedure: 

(a) the sum of the final prior five years net taxable value for a school district multi- 
plied by nine ten-thousandths for that school district is calculated for each school district; 

(b) the value calculated pursuant to Subparagraph (a) of this paragraph is added to 
the average unrestricted revenue used for capital expenditures pursuant to Subsection K of this 
section; . 

(c) the maximum allowable gross square foot per student multiplied by the replace- 
ment cost per square foot divided by forty-five is calculated for each school district; 

(d) in fiscal years 2022 through 2024, the value calculated pursuant to Subpara- 
graph (a)'of this paragraph divided by the value calculated pursuant to Subparagraph (c) of 
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this paragraph is calculated for each school district and in fiscal year 2025 and subsequent fis- 
cal years, the value calculated pursuant to Subparagraph (b) of this paragraph divided by the 
value calculated ar ores to Subparagraph (c) of this paragraph is calculated for each school 
district; 

(e) in those instances in which the calculation Suction to Subparagraph (d) of this 
paragraph yields a value equal to or greater than one, the phase two formula scoeaeoe shall be zero 
for the subject school district; 

(f) in those instances in which the calculation eltininnit to Subparagraph (d)\of this 
paragraph yields a value ofininety-hundredths or more but less than one, the phase two formula 
value shall be one minus the value calculated in Subparagraph (d) of this paragraph; and 

(g) in those instances in which the calculation pursuant to Subparagraph (d) ‘of this 
paragraph yields a:value less than ninety-hundredths, the phase two formula value shall be one 
minus the value calculated in oceans (d) of this paragraph plus the school district popula- 
tion density factor; 

(7) the state share of a project approved by the council shall be funded within available 
resources pursuant to the provisions of this paragraph. Except as provided in Section 22-24-5.7 
NMSA 1978 and except as adjusted pursuant to Paragraph (9); (10), (11) or (12) of this subsection, 
the amount to be ‘distributed’ from the fund for an approved project shall equal the total project 
cost multiplied by the following percentage, except that in no case shall the state share be less 
than six percent:. 

(a) for fiscal years prior to fiscal year 2020, the percentage shall be the phase one 
formula value; © + 

(b): for: fiscal year 2020, the percentage shall be the sum of eight- tenths multiplied by 
the phase one formula value and two-tenths multiplied by the phase two formula value; 

(c) for fiscal year 2021, the percentage shall be the sum of six-tenths multiplied by the 
phase one formula value and four-tenths multiplied by the phase two formula value; 

(d) * for fiscal year 2022, the percentage shall be the sum of four-tenths multiplied by 
the phase one formula value and six-tenths multiplied by the phase two formula value; 

(e) for fiscal year 2023, the percentage shall be the sum of two-tenths multiplied by 
the phase one formula value and eight-tenths multiplied by the phase two formula value; and 

(f) for fiscal year 2024 and thereafter, the percentage shall be the phase two formula 
value; 
(8)* as used in this subsection: 

~-(a) “governmental entity" includes an Indian nation, tribe or pueblo; 

(b) “phase one formula value" for a state-chartered charter school means the phase 
one’ formula value calculated pursuant to Paragraph (5) of this subsection for the school district in 
which the state-chartered charter school is physically located; 

(c) "phase two formula value" for a state-chartered charter school means the phase 
two formula value calculated pursuant to Paragraph (6) of this subsection for the school district in 
which the state-chartered charter school is physically located; 

(d) "subject school district" means the school district that has submitted the appli- 
cation for funding and in which the approved public school capital outlay project will be located; 
and 

(e) "total project cost" means the total amount necessary to complete the public school 
capital outlay seas less any insurance reimbursement received by the school district for the 
project; 

(9) the edinouit to be distributed from the fund for an approved preiect pursuant to — 
graph (7) of this subsection’shall be reduced by the following procedure: 

(a) the total of all legislative appropriations made after January 1, 2003 for nonoper- 
ating purposes either directly to the subject’ school district or to'another governmental entity for 
the purpose of passing the money through directly to the subject school district, and not rejected 
by the subject school district, is calculated; provided that: 1) an appropriation made in a fiscal 
year shall be deemed to be accepted by a school district unless, prior to June 1 of that fiscal year, 
the school district notifies the department of finance and administration and the public education 
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department that the school district is rejecting the appropriation; 2) the total shall exclude any 
education technology appropriation made prior to January 1, 2005 unless the appropriation was 
on or after January 1, 2003 and not previously used to offset distributions pursuant to the Technol- 
ogy for Education Act; 3) the total shall exclude any appropriation previously made to the subject 
school district that is reauthorized for expenditure by another recipient; 4) the total shall exclude 
one-half of the amount of any appropriation made or reauthorized after January 1, 2007 if the pur- 
pose of the appropriation or reauthorization is to fund, in whole or in part, a capital outlay project 
that, when prioritized by the council pursuant to this section either in the immediately preceding 
funding cycle or in the current funding cycle, ranked in the top one hundred fifty projects state- 
wide; 5) the total shall exclude the proportionate share of any appropriation made or reauthorized 
after January 1, 2008 for a capital project that will be jointly used by a governmental entity other © 
than the subject school district. Pursuant to criteria adopted by rule of the council and based upon 
the proposed use of the capital project, the council shall determine the proportionate share to be 
used by the governmental entity and excluded from the total; and 6) unless the grant award is 
made to the state-chartered charter school or unless the appropriation was previously used to cal- 
culate a reduction pursuant to this paragraph, the total shall exclude appropriations made after 
January 1, 2007 for nonoperating purposes of a specific state-chartered charter school, regardless 
of whether the charter school is a state-chartered charter school at the time of the appropriation 
or later opts to become a state-chartered charter school; 

(b) the percentage used for the subject school datnich for the applicable fiscal year 
pursuant to Paragraph (7) of this subsection is subtracted from one; 

(c) the value calculated pursuant to Subparagraph (a) of this met met fi for the sub- 
ject school district is multiplied by the amount calculated pursuant: to Piubparagraph (b) of this 
paragraph for that school district; 

(d) the total amount of reductions for the subject school district previously made pur- 
suant to Subparagraph (e) of this paragraph for other approved public school capital outlay proj- 
ects is subtracted from the amount calculated pursuant to Subparagraph (c) of this paragraph; 
and ) ) 

(e) the amount to be distributed from the fund pursuant to Paragraph (7) of this sub- 
section shall be reduced by the amount calculated pursuant to Subparagraph (d) of this paragraph; 

(10) the amount calculated pursuant to Paragraph (7) of this subsection, after any reduc- 
tion pursuant to Paragraph (9) of this subsection, may be increased by an additional five percent 
if the council finds that the subject school district has been exemplary in implementing and main- 
taining a preventive maintenance program. The council shall adopt such rules as are necessary to 
implement the provisions of this paragraph; 

(11) the council may adjust the amount of local share otherwise required if it determines 
that a school district has made a good-faith effort to use all of its local resources. Before making 
any adjustment to the local share, the council shall consider whether: 

(a) the school district has insufficient bonding capacity over the next four years to 
provide the local match necessary to complete the project and, for all educational purposes, has a 
residential property tax rate of at least ten dollars ($10.00) on each one thousand dollars ($1,000) 
of taxable value, as measured by the sum of all rates imposed by resolution of the local school 
board plus rates set to pay interest and principal on outstanding school district general obligation 
bonds; imitod 
(b) the school district: 1) has fewer than an average of eight hundred full-time- 
equivalent students on the second and third reporting dates of the prior school year; 2) has at least 
seventy percent of its students eligible for free or reduced-fee lunch; 3) has a share of the total 
project cost, as calculated pursuant to provisions of this section, that-would be greater than fifty 
percent; and 4) for all educational purposes, has a residential property tax rate of at least seven 
dollars ($7.00) on each one thousand dollars ($1,000) of taxable value, as measured by the sum of 
all rates imposed by resolution of the local school board plus rates set to pay interest and principal 
on outstanding school district general obligation bonds; or 

(c), the school district: 1) has an enrollment growth rate over the previous school year 
of at least two and one-half percent; 2). pursuant to its five-year facilities plan, will be building 
a new school within the next two years; and 3) for all educational purposes, has a residential 
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property tax rate of at least ten dollars ($10.00) on each one thousand dollars ($1,000) of taxable 
value, as measured by the sum of all rates imposed by resolution of the local school board plus 
rates set to pay interest and principal on outstanding school district general obligation bonds; 

(12) the local match for the constitutional special schools shall be set at fifty percent for proj- 
ects that qualify under the educational adequacy category and one hundred percent for projects that 
qualify in the support spaces category; provided that the council may adjust or waive the amount of 
any direct appropriation offset to or local share required for the constitutional special schools if:an 
applicant constitutional special school has insufficient or no local resources available; and 

(13) no application for grant assistance from the fund shall be approved unless the council 
determines that: 

(a) the public school capital outlay project is ay and included in the school dis- 
trict's five-year facilities plan among its top priorities; 

(b) the school district has used its capital resources in a prudent manner; 

(ec) the school district has provided insurance for buildings of the school district in ac- 
cordance with the provisions of Section 13-5-3 NMSA 1978; 

(d) the school district has submitted a five-year facilities plan that includes: 1) enroll- 
ment projections; 2) a current preventive maintenance plan that has been approved by the council 
pursuant to Section 22-24-5.3 NMSA 1978 and that is followed by each public school in’ the dis- 
trict; 3) the capital needs of charter schools located in the school district; and 4) projections for the 
facilities needed in order to maintain a full-day kindergarten program; 

(e) the school district is willing and able to pay any portion of the total cost of the pub- 
lic school capital outlay project that, according to Paragraph (7), (9), (10) or (11) of this subsection, 
is not funded with grant assistance from the fund; 

(f) the application includes the capital needs of any charter school located in the 
school district or the school district has shown that the facilities of the charter school have a 
smaller deviation from the statewide adequacy standards than other district facilities included in 
the application; and 

(g) the school district has agreed, in writing, to comply with any reporting require- 
ments or conditions imposed by the council pursuant to Section 22-24-5.1 NMSA 1978. 

C. After consulting with the public school capital outlay oversight task force and other ex- 
perts, the council shall regularly review and update statewide adequacy standards applicable to 
all school districts. The standards shall establish the acceptable level for the physical condition 
and capacity of buildings, the educational suitability of facilities and the need for education tech- 
nology infrastructure. Except as otherwise provided in the Public School Capital Outlay Act, the 
amount of outstanding deviation from the standards shall be used by the council in evaluating and 
prioritizing public school capital outlay projects. 

D. The acquisition of a facility by a school district or charter school pursuant to a financing 
agreement that provides for lease payments with an option to purchase for a price that is reduced 
according to lease payments made may be considered a public school capital outlay project and 
eligible for grant assistance under this section pursuant to the following criteria: 

(1) no grant shall be awarded unless the council determines that, at the time of exercising 
the option to purchase the facility by the school district or charter school, the facility will equal or 
exceed the statewide adequacy standards and the building standards for public school facilities; 

(2) no grant shall be awarded unless the school district and the need for the facility meet 
all of the requirements for grant assistance pursuant to the Public School Capital Outlay Act; 

(3) the total project cost shall equal the total payments that would be due under the agree- 
ment if the school district or charter school would eventually acquire title to the facility; 

(4) the portion of the total project cost to be paid from the fund may be awarded as one 
grant, but disbursements from the fund shall be made from time to time as lease payments be- 
come due; 

(5) the portion of the total priest cost. to be paid by the whi district or charter school 
may be paid from time to time as lease payments become due; and 

(6) neither a grant award nor any provision of the Public School Capital Outlay Act cre- 
ates a legal obligation for the school district or charter school to continue the lease from year to 
year or to purchase the facility. 
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E. In order to encourage private capital investment in the construction of public school facili- 
ties, the purchase of a privately owned school facility thats, at the time of application, in use by 
a school district may be considered a public school capital outlay project and eligible for grant as- 
sistance pursuant to this section if the council finds that: 

(1) atthe time of the initial use by the school district, the'facility to be purchased equaled 
or exceeded the statewide adequacy standards and the building standards for public school facili- 
ties; . 
(2) at the timeof application, attendance at the facility to be purchased is at seventy-five 
percent or greater of design capacity and the attendance at other schoolsiin the school district that 
the students at the parade would otherwise attend is at eighupaye percent or aoe of design 
capacity; and ‘ 

(3) the event district and the capital outlay reaidek meet all of the iajlitiodciéstie: for grant 
assistance pursuant to the Public School Capital Outlay Act; provided that, when determining the 
deviation from the statewide adequacy standards for the purposes of evaluating and prioritizing 
the project, the students using the facility shall be deemed to be attending other schools in the 
school district: 

F. «It is the intent of the legislature that grant assistance made pursuant to this section allows 
every school district to meet the standards developed pursuant to Subsection C of this section; 
provided, however, that nothing in the Public School Capital Outlay Act or the development of 
standards pursuant to that act prohibits a school district from using other funds available to the 
district to exceed the statewide adequacy standards. 

G. Upon request, the council shall work:with, and provide assistance and information to, the 
public school capital outlay oversight task force. 

H. The council may establish committees or task forces, not gence is pondistifi of council 
members, and may use the committees or task forces, as well as existing agencies or organizations, 
to conduct studies, conduct surveys, submit recommendations or otherwise contribute expertise 
from the public schools, programs, interest groups and segments of society most concerned with a 
particular aspect of the council's work. 

I. Upon the recommendation of the authority,'the council shall develop building standards for 
public school facilities and shall promulgate other such rules as are’ necessary to carry out the 
provisions of the Public School Capital Outlay Act. 

J. No later than December 15 of each year, the council shall prepare a report summarizing itis 
activities during the previous fiscal year. The report shall describe in detail all projects funded, the 
progress of projects previously funded but not completed, the criteria used to prioritize and fund 
projects and all other council actions. The report shall be submitted to the public education com- 
mission, the governor, the legislative finance committee, the legislative education study committee 
and the legislature. 

K. \As used in this section, "unrestricted revenue used for capital expenditures” means the 
amount’ of revenue certified by the department that was not restricted for a particular purpose 
and used by a school district to make capital outlay expenditures, as defined by the council's rules. 
No later than July 1, 2024, the council shall adopt rules identifying the procedure for calculating 
unrestricted revenue used for capital expenditures after consulting with school districts, includ- 
ing school districts with limited bonding capacity for capital projects, the department, the public 
school capital outlay oversight task force, the legislative education study ‘committee and the legis- 
lative finance committee; provided that the rules shall provide for the exclusion of revenue raised 
pursuant to the Public School Capital Improvements Act and the Public School Buildings Act and 
expenditures related to teacher housing. For the purposes of the phase two formula value pursu- 
ant to Paragraph (6) of Subsection B of this section, the velba sivas revenue used for 
capital expenditures shall be calculated as follows: 

(1) in fiscal year 2025, the amount shall be equal to inrestricted revenue used for dnpitel 
expenditures in the most recent prior fiscal year for which data is available multiplied by 0:2; 

(2) in fiscal year 2026, the amount'shall be’ equal to the average unrestricted revenue used 
for capital expenditures for the two most recent 6 cam years for which carve is ‘available mul- 
tiplied:by 0.4; . . rlcte 
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(3) in fiscal year 2027, the amount shall be equal to the average unrestricted revenue used 
for capital expenditures for the three most recent prior fiscal years for which data is available 


multiplied by 0.6; 


(4) in fiscal year 2028, the amount shall be equal to the average unrestricted revenue used 
for capital expenditures for the four most recent prior fiscal years for which data is available mul- 


tiplied by 0.8; and 


(5) in fiscal year 2029 and subsequent fiscal years, the amount shall be equal to the aver- 
age unrestricted revenue used for capital expenditures for the five most recent prior fiscal years 


for which data is available. 


History: 1953 Comp., § 77-24-13, enacted by Laws 
1975, ch. 235, § 5; 1977, ch. 247, § 205; 1978, ch. 152, 
§ 5; 1987, ch. 326, § 1; 1994, ch. 88, § 3; 2000 (2nd §.S.), 
ch. 19, § 2; 2001, ch. 388, § 8; 2008, ch. 147, § 10; 2004, 
ch, 125, § 9; 2005, ch. 274, § 8; 2006, ch. 95, § 5; 2007, 
ch. 366, § 6; 2008, ch. 90, § 2; 2009, ch. 258, § 5; 2010, 
ch. 104, § 2; 2012, ch. 53, § 2; 2014, ch. 28, § 3; 2015, ch. 
93, § 4.; 2018, ch. 66, § 2; 2019, ch. 180, § 5; 2021, ch. 
52, § 8. 

Cross references. — For PL 874 funds, see 20 USCS 
§ 7701 et seq. 

The 2021 amendment, effective July 1, 2021, changed 
the phase two formula value calculation when determin- 
ing the local and state match for capital outlay projects, 
and defined the term “unrestricted revenue used for capi- 
tal expenditures" as used in this section; in Subsection B, 
added new Subparagraph B(6)(b) and redesignated for- 
mer Subparagraphs B(6)(b) through B(6)(f) as Subpara- 
graphs B(6)(c) through B(6)(g), respectively, in Subpara- 
graph B(6)(d), added “in fiscal year 2022 through 2024", 
after the second occurrence of "Subparagraph", changed 
"(b)" to "(c)", and after "each school district", added the 
remainder of the subparagraph, in Subparagraph B(6) 
(e), B(6)(, B(6)(g), after "Subparagraph", changed "(c)" to 
"(d)"; and added Subsection K. 

The 2019 amendment, effective July 1, 2019, provided 
that the public school capital outlay council may award 
school security system project grants to school districts, 
and clarified the calculation of state and local shares of 
projects funded from the public school capital outlay fund; 
in Subsection B, in Paragraph B(2), added new Subpara- 
graph B(2)(d) and redesignated former Subparagraph 
B(2)(d) as Subparagraph B(2)(e), in Paragraph B(5), af- 
ter "formula", added "value", in Subparagraph B(5)(p), 
deleted "except as provided in Section 22-24-5.7 NMSA 
1978 and except as adjusted pursuant to Paragraph (6), 
(10), (11) or (12) of this subsection, the amount to be dis- 
tributed from the fund for an approved project shall equal 
the total project cost multiplied by" and added "the phase 
one formula value shall equal", and after each occurrence 
of "value", deleted "calculated", in Subparagraph B(5)(q), 
deleted subparagraph designation "1)", after "district on 
the", deleted "eightieth and one hundred twentieth days" 
and ‘added ' ‘second and third reporting dates", and deleted 
Subparagraphs B(5)(q)2) and B(5)(q)3), deleted Paragraph 
B(6) and redesignated former Paragraph B(7) as Para- 
graph B(6), in Paragraph B(6), in the introductory clause, 
after "formula", added "value", deleted paragraph designa- 
tion "(8)" and deleted "except as provided i in Paragraph (6), 
(10), (11) or (12) of this subsection", added new paragraph 
designations "(7)" and "(8)", in Paragraph B(7), rewrote 
this paragraph to the extent that a detailed comparison 


is impracticable, in Paragraph B(8), added new Subpara- © 


graphs B(8)(b) and B(8)(c), new subparagraph designation 
"(d)" and new Subparagraph B(8)(e), added new Paragraph 
B(9), in Paragraph B(10), after "pursuant to", deleted 
“Subparagraph (p) of", after the next occurrence of "Para- 
graph", deleted "(5)" and added "(7)", and after the next 
occurrence of "Paragraph", deleted "(6)" and added "(9)", 
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in Subparagraph B(11)(b), after "students on the", deleted 
“eightieth and one hundred twentieth days” and added 
"second and third reporting dates", in Subparagraph B(13) 
(e), after "Paragraph", deleted "(5), (6), (7), (9)", and after 
"from the fund;" deleted "provided*that school district 
funds used for a project that was initiated after Septem- 
ber 1, 2002 when the statewide adequacy standards were 
adopted, but before September 1, 2004 when the standards 
were first used as the basis for determining the state and 
school district share of a project, may be‘applied to the 
school district portion required for that property;". 

The 2018 amendment, effective May 16, 2018, 
changed the capital outlay funding formula for deter- 
mination of state-local matches, and made stylistic and 
conforming changes; in Subsection B, Subparagraph B(2) 
(b), after "identified in Section", deleted "3 of this 2015 
act" and added "22-24-4.6 NMSA 1978", in Paragraph 
B(5), in the introductory clause, deleted “except as pro- 
vided in Paragraph (6), (8), (9) or (10) of this subsection, 
the state share of a project approved and ranked by the 
council shall be funded within available resources pursu- 
ant to the provisions of this paragraph", and after "cal- 
endar year", deleted "a value" and added "the phase one 
formula"; in Subparagraph B(5)(p), after "Paragraph (6)", 
deleted "(8), (9) or" and after "(10)", added "(11) or (12)": 
added new Paragraphs B(7) and B(8) and redesignated 
former Paragraphs B(7) through B(11) as Paragraphs B(9) 
through B(13), respectively; in Subparagraph B(13)(e), 
after "Paragraph (5), (6)", deleted "(8) or (9)" and added 
"(10) or (11)"; and in Subsection I, after "recommendation 
of the", deleted "public school facilities". 

The 2015 amendment, effective July 1, 2015, autho- 
rized the public school capital outlay council to award 
grants to school districts for the purpose of repairing, ren- 
ovating or replacing public school building systems; added 
Subsection B, Paragraph (2)(b) and redesignated the suc- 
ceeding subparagraphs accordingly; and in Subsection B, 
Paragraph (6)(a), after "public education department that 
the", added "school". 

The 2014 amendment, effective March 6, 2014, per- 
mitted the public school outlay council to adjust the 
amount of the local share if it determines that a school 
district has made a good-faith effort to use all of its local 
resources; in Subsection B, Paragraph (6), Subparagraph 
(a), after "2) the total shall exclude any", deleted "educa- 
tional" and added "education"; in Subsection B, Paragraph 
(9), in the introductory sentence, after "school district 
has", deleted "used" and added "made a good-faith effort 
to use"; and in Subsection C, in the second sentence, af- 
ter "and the need for", deleted "technological" and added 

"education technology". 

The 2012 amendment, effective May 16, 2012, made the 
school for the blind and visually impaired and the school 
for the deaf, including facilities that are necessary for their 
educational missions, eligible for public school capital outlay 
funding; permitted the council to waive local matching if the 
schools have insufficient or no local resources available; and 
in Subsection B, in Paragraph (2), added Subparagraph (b); 
in Paragraph (5), in the first. sentence, after the paragraph 
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number "(9)", added "or (10)"; in:'Paragraph (5), in Subpara- year 2005; and in Subparagraph (b) of Paragraph (7) of 
graph (p), after the paragraph number "(9)", added "or (10)"; Subsection B, deleted "fortieth" before "eightieth". 
in Paragraph (6), deleted former Subparagraph (b), which re- The 2005 amendment, effective April 6, 2005, changed 
quired that the amount to be distributed for a project be re- "three years" to "two years" and changed "projects" to 
duced by the amount of federal money received by the school _ "specific projects" in Subsection A; provided in Subsection 
district for nonoperating purposes; in Paragraph (6), deleted A that the order of projects that were partially funded 
former Subparagraph (c), which required that the amount shall exclude any expansion of the scope of the projects; 
to be distributed for a project be reduced by the amount of changed the statutory reference in Subsection B and re- 
state appropriations to the school district for nonoperating vised the funding priorities in Subsection B. 
purposes; and added Paragraph (10), The 2004 amendment, effective May 19, 2004, re- 
Laws 2010, ch. 104, § 2, effective March 9, 2010, would placed Subsections A and B with new Subsection A; des- 
have amended 22-24-5 NMSA 1978 as follows: in Subsec- ignated former Subsection C as the last sentence of new 
tion B(5), after "Paragraph (6), (8), (9)", added "or (11)"; in Subsection A and added new language prior to Paragraph 
Subsection B(5)(p), after "Paragraph (6), (8), (9)", added (1) of former Subsection. C, now Subsection B; redesig- 
"or (11)"; and added Subsection B(11), including Subpara- nated former Subsection D as Subsection C; redesignated 
graphs (a) and (b). These changes were line-item vetoed former Subsections E through I as Subsections D through 
by the governor. H; amended Subsection G to add the requirement of rec- 
The 2009 amendment, effective April 8, 2009, in Para- ommendation of the authority at. the beginning of the 
graph (5) of Subsection B, added the reference to Para- subsection; and in Subsection H, changed "state board" to 
graph (11); in Subparagraph (p) of Paragraph (5) of Sub- "public education commission" and deleted "each member 
section B, added the reference to Paragraph (11); added of" preceding "the legislature". 
Subparagraphs (b) and (c) of Paragraph (6) of Subsection The 2003 amendment, effective April 4, 2003, inserted 
B; added Paragraph (11) of Subsection B; in Paragraph Paragraph B(2) and redesignated former Paragraph B(2) 
(1) of Subsection D, after "awarded unless the council", as B(3); rewrote Paragraph C(5); inserted present Para- 
deleted "finds that, prior to the purchase of' and added graphs C(6),and C(7), and redesignated the remaining 
"determines that, at the time of exercising the option to paragraphs accordingly; substituted "that has been ap- 
purchase"; and in Subsection F, after "prohibits a school proved by the council pursuant to Section 22-24-5.3 NMSA 
district from using" changed "local funds to exceed" to 1978 and that is followed by" for "to which the school ad- 
"other funds available to the district to exceed". heres for" in Subparagraph C(9)(d); substituted "(6) or (8) 
The 2008 amendment, effective May 14, 2008, added of this subsection" for "established by law" in Subpara- 
the reference to Paragraph (9) of Subsection B in Para- graph C(9)(e); and in Subsection D, deleted."no later than 
graph (5), Subparagraph (p) of Paragraph (5) and Sub- September 1, 2002"; inserted "and regularly review and 
paragraph (e) of Paragraph (10) of Subsection B; added update" preceding "statewide adequacy standards" in the 
item 5) of Subparagraph (a) of Paragraph (6) of Subsec- first sentence and substituted "December 15" for "Decem- 
tion B; and added Subparagraph (a) of Paragraph (7) and ber 1" in Subsection I. 
Paragraph (8) of Subsection B. The 2001 amendment, effective April 5, 2001, rewrote 
The 2007 amendment, effective July 1, 2007, amended the section.. 
Subsection B to: add Subparagraph (c) of Paragraph (3); The 2000 amendment, effective April 12, 2000, in- 
add item (3) of Subparagraph (q) of Paragraph (5) of Sub- serted "school" at the beginning of Subsection A(4) and in 
section B to define "value calculated for the subject school the second sentence of Subsection B; in Subsection A(6), 
district"; and add items (2) through (5) of Subparagraph added "unless a determination and certification have been 
(a) of Paragraph (6); and, added new Subsections D and E, made pursuant to Subsection D of this section" to the pre- 
The 2006 amendment, effective March 6, 2006, deleted liminary language, designated the exisitng provisions of 
the provision in Subsection A that provided an order of pri- the subsection as Subparagraph (a) and added Subpara- 
ority and funding of projects in the two years beginning graph (b); in Subsection B, added Subsection B(1) and des- 
July 1, 2004; in Subsection B, deleted the reference to Sub- ignated part of former Subsection B as Paragraph (2); and 
section A of this section; in Subparagraph (p) of Paragraph added Subsections D and E. 
(5). of Subsection B, added the exception in Section 22-24- The 1994 amendment, effective May 18, 1994, deleted 
5.7 NMSA 1978 and deleted the provision that provided "all" preceding "available resources" in Paragraph A(2) 
for a formula to determine the distribution for calendar and added Paragraphs A(6) and A(7), making related sty- 


listic changes. 


22-24-5.1. Council assistance and oversight. 


In providing grant assistance pursuant to Section 22-24-5 NMSA 1978, the council shall: 

A. assist school districts in identifying critical capital outlay needs and in preparing grant 
applications; 

B. take such actions as are necessary to assist school districts in implementing the projects for 
which grants are made, including assistance with the preparation of requests for bids or proposals, 
contract negotiations and contract implementation; 

C, take such actions as are necessary to ensure cost savings and apicienties for those school 
districts that are not large enough to maintain their own construction management staff; and 

D.. include such reporting requirements and conditions and take such actions as are necessary 
to ensure that the grants are expended in the most prudent manner possible and consistent with 
the original purpose for which they were made. In order to ensure compliance with the intent of 
this subsection, the council may: 

(1) access the premises of a project and review any documentation relating to a project; 
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(2) withhold all or part of the amount of grant assistance available for a project for grounds 
established by rule of the council; and 

(3) if it determines that a project is sepeainala in substantial noncompliance with any 
reporting requirement or condition, take over the direct administration of the project until the 
project is completed. 


History: 1978 cash § 22-24-5.1, enacted cy ial 
2001, ch. 338, §:9. ; 


22-24-5.2. Repealed. 


Repeal. — Laws 2004, ch. 125, § 20 repealed 22-24-5.2 effective May 19, 2004. For provisions of former section, 
NMSA 1978, as enacted by Laws 2001, ch. 328, § 3, relating see the 2003 NMSA 1978 on NMOneSource.com. 
to effect upon school district indebtedness requirement, 


22-24-5.3. Preventive maintenance plans; guidelines; approval. 


A. The council shall adopt guidelines that will assist school districts in the development and 
implementation of preventive maintenance plans, In developing the guidelines, the council shall 
ensure that they are not overly complex, that they are user-friendly and that they take into ac- 
count the geographic. and size variations of the districts throughout the state. The guidelines 
shall include the major requirements for: 

(1) establishing and implementing a preventive maintenance plan; 

(2) necessary budgets, personnel and staff support; 

(3) . staff training; and 

(4) evaluation and auditing. — 

B. The council shall develop, implement and maintain a uniform web-based facility informa- 
tion management system. Within available appropriations, the council shall develop a schedule 
and procedure for phasing all school districts into. the system, including those school districts 
not applying for grant assistance pursuant to the Public School Capital Outlay Act. The facility 
information management system shall: 

(1) provide a centralized database of maintenance activities to allow for monitoring, sup- 
porting and evaluating school-level and districtwide maintenance efforts; 

(2) provide comprehensive maintenance request and expenditure information to the school 
districts and the council; and 

(3) . facilitate training of facilities maintenance and management personnel. 

C. To the extent resources are available, the council shall provide assistance to districts in 
developing and implementing a preventive maintenance plan. 

D. For project allocation cycles beginning after September 1, 2003, a school district shall not be 
eligible for funding pursuant to Section 22-24-5 NMSA 1978 smloaes 

(1) the school district has a preventive maintenance plan that has been approved by the 
council; and 

(2) if applicable, the school district is participating in the implementation of the facility 
information management system. 

E. As used in this section, "preventive maintenance" means the regularly scheduled repair 
and maintenance needed to keep a building component operating at peak efficiency and to ex- 
tend its useful life. "Preventive maintenance" includes scheduled activities intended to prevent 
breakdowns and premature failures}-including periodic inspections, lubrication, calibrations‘ and 
replacement of expendable components of equipment. 


History: 1978 Comp., § 22-24-5.3, enacted by Laws web-based facility information management system; and 
2003, ch. 147, § 5; 2005, ch. 274, § 9, added Subsection D(2) to. provide that a school district 
The 2005 amendment, effective April 6, 2005, added  _ shall not be eligible for funding unless, if applicable, the 
Subsections B(1) through (3) to provide that the coun- ~ school district is participating in the implementation of 
cil shall develop, implement and maintain a uniform the facility information management system. 
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22-24-5.4. Recalcitrant school districts; court action to enforce 
constitutional compliance; imposition of property tax. 


A. The council may bring an action against a school district pursuant to the provisions of this 
section if, based upon information submitted to the council by the authority, the council deter- 
mines that: 

(1) the physical condition of a public school facility in the school district is so inadequate 
that the facility or the education received by students attending the facility is below the minimum 
required by the constitution of New Mexico; 

(2) the school district is not taking the necessary steps to bring the facility up to the 
constitutionally required minimum; and : 

(3) either: 

(a) the school district has not applied for the grant assistance necessary to bring the 
facility up to minimum constitutional standards; or 

(b) the school district is unwilling to meet all of the requirements for the approval of 
an application for grant assistance pursuant to Paragraph (13) of Subsection B of Section 22-24-5 
NMSA 1978. 

B. An action brought pursuant to this section shall be brought by the council in the name of the 
state against the school district in the district court for Santa Fe county. 

C. After a hearing and consideration of the evidence, if the court finds that the council's deter- 
mination pursuant to Subsection A of this section was correct, the court shall: 

(1) order the council to expend sufficient resources necessary to bring the facility up to the 
minimum level required by the constitution of New Mexico; 

(2) order the school district to comply with Paragraph (13) of Subsection B of Section 22- 
24-5 NMSA 1978 and to take all other actions necessary to facilitate the completion of the project 
ordered pursuant to Paragraph (1) of this subsection; and 

(3) enter a judgment against the school district for court costs and attorney fees and the 
necessary amount to satisfy the school district share, as determined by the formula prescribed by 
Subsection B of Section 22-24-5 NMSA 1978, for the project ordered pursuant to Paragraph (1) of 
this subsection. 

D. The amount of a judgment entered against a school district pursuant to Paragraph (3) of 
Subsection C of this section is a public debt of the school district. If the court finds that the debt 
cannot be satisfied with available school district funds, other than funds needed for the opera- 
tion of the public schools and other existing obligations, the court shall order the imposition of a 
property tax on all taxable property allocated to the school district at a rate sufficient to pay the 
judgment, with accrued interest, within a reasonable time as determined by the court. After pay- 
ing court costs and attorney fees, amounts received pursuant to this subsection shall be deposited 
by the council into the fund. 


History: Laws 2004, ch. 125, § 10; 2008, ch. 90, § 3; The 2008 amendment, effective May 14, 2008, 
2019, ch. 180, § 6. changed the reference from Paragraph (9) to Paragraph 

The 2019 amendment, effective July 1, 2019, made (10) of Subsection B of Section 22-24-5 NMSA 1978 in 
technical changes to conform with amendments to the Subparagraph (b) of Paragraph (3) of Subsection A and in 
Public School Capital Outlay Act; in Subsection A, deleted Paragraph (2) of Subsection C. 


"public school facilities" preceding "authority"; and in 
Subsection C, in Paragraph ,C(2),.after "Paragraph", de- 
leted "(10) and added "(13)". 


22-24-5.5. Preventive maintenance plans; participation in facility 
information management system. 


Each school district shall: 
A. develop and implement a preventive maintenance plan following guidelines adopted by the 
public school capital outlay council pursuant to Section 22-24-5.3 NMSA 1978; and 
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B. participate in the facility information management system pursuant to the schedule adopted 


by the public school capital outlay council. 


History: Laws 2005, ch. 274, § 16. 


Effective dates. — Laws 2005, ch, 274, § 20 made'the 
act effective April 6, 2005. 


22-24-5.6. Outstanding deficiencies at certain state educational 


institutions. 


A. In consultation with the higher education department and the applicable board of regents, 


and after reviewing the existing five-year facilities plan and the facilities condition assessment, 
the public school facilities authority shall verify the assessed outstanding health, safety or infra- 
structure deficiencies at the constitutional special schools and shall develop a plein to correct the 
deficiencies. 

B, The council may approve allocations from the fund and, working with the higher education 
department and the applicable board of regents, enter into construction contracts to correct the 
deficiencies. 

C. The council shall establish oversight functions for the public school facilities authority and 
such other guidelines and conditions as it deems necessary to ensure that the allocations from the 
fund pursuant to this section are expended in the most prudent manner possible and consistent 
with the original purpose. 

D. As used in the Public School Capital Outlay Act, "public school capital outlay project", "capi- 
tal outlay project" or "project" includes a program for the correction of deficiencies at the constitu- 


tional special schools pursuant to this section. 


History: Laws 2006, ch. 95, § 6; 2009, ch. 37, § 1; 
2012, ch. 53, § 3. 

The 2012 amendment, effective May 16, 2012, in- 
cluded the school for the blind and visually impaired and 
the school for the deaf in the defined term "constitutional 
special schools"; in Subsection A, after "deficiencies at 
the", deleted "New Mexico school for the blind and visu- 


ally impaired and the New Mexico school for the deaf"~ 


and added "constitutional special schools"; in Subsection 
D, after "deficiencies at the", deleted "New Mexico school 


school for the deaf' and added "constitutional special 
schools"; and deleted former Subsection E, which defined 
"school district" for purposes of Sections 22-24-5.1, 22-24- 
§.3, 22-24-5.5, and Paragraph (10) of 22-24-5 NMSA 1978 
to be the school for the blind and visually impaired and 
the school for the deaf. 

The 2009 amendment, effective March 31, 2009, in 
Subsection B, deleted "To the extent that money has 
been appropriated for such purposes"; in Subsection D, 


changed "handicapped" to "impaired"; and added Sub- 


for the blind and visually impaired and the New Mexico section E. 


22-24-5.7. Local match provisions for qualified high priority projects. 


A. For a qualified high priority project, if money has been specifically appropriated for the 
purposes of this section, and if the school district so requests, the money may be used to pay both 
' the state share, as calculated by Subsection B of Section 22-24-5 NMSA 1978 and all or a portion 
of the district share, subject to the following criteria: 

(1) the amount paid as the district's share plus any amount added pursuant to Paragraph 
(8) of this subsection shall be recouped by offsetting future allocations that otherwise would be 
made from the fund for the state share of projects qualifying for a grant award pursuant to Sub- 
sections B and C of Section 22-24-5 NMSA 1978; 

(2) except as provided in Paragraph (6) of this subsection, once a project within a district 
has been funded pursuant to the provisions of this section, then, until the amount paid as the dis- 
trict's share plus any amount added pursuant to Paragraph (3) of this subsection is fully recouped, 
no standard-based grant awards from the fund shall be made to the district and the district shall 
be solely responsible for using its local resources to bring those facilities, that would otherwise be 
eligible for allocations from the fund pursuant to Section 22-24-5 NMSA 1978, up to the statewide 
adequacy standards; 

(3) in determining the amount to be recouped pursuant to Paragraphs (1) and (2) of this 
subsection, any legislative appropriations for nonoperating purposes made either directly to the 
school district or to another governmental entity for the purpose of passing the money directly to 
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the school district and not rejected by the school district shall be added to lite amount advanced 
from the fund as the district's share for a project; . 

(4) the amount to be recouped pursuant to Paragraph (1) of this Cibeection may be reduced 
by payments from the school district with cash balances and other available district resources that 
may legally be used for such payments; 

(5) allocations from the fund for the district share shall only be made if the council finds 
that the school district is likely to complete the project within thirty-six.months after the alloca- 
tion for the district share is made available to the district; and 

(6) notwithstanding the requirements of Paragraph (2) of this fetter, two projects within 
a school district may be funded pursuant to this section before the recoupment process under that 
paragraph commences, if: i 

(a) both projects qualify pursuant to the provisions of Paragraph (2) of Shas! B 
of this section; or 
(b) both projects qualify during the same awards cycle, beginning on or after Sly 1, 
2006. | 
B. As used in this section, "qualified high priority project" means a project: | 

(1) that is approved for a grant award pursuant to Section 22-24-5 NMSA 1978 during an 
awards cycle occurring in 2006 and subsequent award cycles and is located in a licensee area, 
as designated by the council; or | 

(2). that was approved for a grant award oats daisy to Section 22-24-5 NMSA 1978 doting 
the 2004-2005 or 2005-2006 awards cycle but for which the school district, as of July 1, 2006, has 
not obtained funding for the district share and is located in a high-growth area, as Sesigunted by 
the council. 

C. The council may designate an area that equals a contiguous attendance area of one or more 
existing schools as a "high-growth area" if the council determines that: 

(1). within five years of the grant allocation decision, the estimated occupancy:rate of the 
proposed new school would be seventy percent or more of the design capacity; 

(2) at the time of the application, the attendance at the existing schools in the high-growth 
area from which students at the new school will be drawn is above design capacity; and 

(8) for the period of five years after the grant allocation decision the attendance at {hang 
existing schools will be maintained at ninety-five percent or greater of design capacity. 


History: Laws 2006, ch. 95, § 7;2019, ch. 180,§ 7. Public School Capital Outlay Act; in Subsection A, after 
The 2019 amendment, effective July 1, 2019, made "calculated by", deleted "Paragraphs (5) and (6) of". 
technical changes to conform with amendments to the 


22-24-5.8. Adequacy standards; constitutional special schools. 


Until July 1, 2018, the council may apply the adequacy standards to the constitutional special 
schools on a building-by-building basis rather than the entire campus: After that time, the ad- 
equacy standards rankings shall be based on the facilities condition of the entire campus. 


History: Laws 2012, ch. 53, § 4.. » IV, § 23, was effective May 16, 2012, 90 days after the 
Effective dates. — Laws 2012, ch. 53 contained no ef- adjournment of the legislature, 
fective date provision, but, pursuant-to N.M. Const., art. 


22-24-6.. Council created; organization; duties. 


A, There is created the "public school capital outlay council", consisting of the: 
(1) secretary offinance and administration or his designee; 
(2) state superintendent [secretary] or his designee; 
(3) the governor or his designee; 
(4) president of the New Mexico school boards association or his designee; 
(5). the director of the construction industries division of the regulation and. licensing 
department or his designee; 
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(6).. the president of the state board or his designee; 
(7) the director of the legislative education study committee or his designee; 
(8) the director of the legislative finance committee or his designee; and 
(9) the director of the legislative council service or his designee. 
B. The council shall investigate all applications for assistance from the fund and shall certify 
the approved applications to the secretary of finance and administration for distribution of funds. 
C. The council shall elect:a chairman from among the members. The council shall meet at the 
call of the chairman. 
D. The department of education |public education department] shall account ofr all distri- 
butions and shall-make annual reports to the legislative education study committee and to the 
legislative finance committee. 


History: 1953 Comp., § 77-24-14, enacted by Laws following "state board" in Paragraph A(6), and added 


1975, ch, 235, § 6; 1977, ch. 247, § 206; 1978, ch. 152, Paragraphs A(8) and (9), making related stylistic changes. 
§ 6; 1980, ch. 151, § 51; 1988, ch. 64, § 43; 1993, ch. 226, The 1993 amendment, effective July 1, 1993, in Sub- 
§ 51; 1994, ch. 88, § 4. section A, added "or his designee" at the end of Paragraphs 

Bracketed material. — The bracketed material was (1), (2) and (5) and deleted "state" preceding "superinten- 
inserted by the compiler and is not part of the law. dent" at the beginning of Paragraph (2). 

Laws 2004, ch. 25, § 27, provided that all references to The 1988 amendment, effective May 18, 1988, substi- 
the superintendent of public instruction shall be deemed tuted "the governor or his designee" for "director of the 
references to the secretary of public education and all ref- public school finance division" in Subsection A(3); made 
erences to the former state board of education or state de- a minor stylistic change in Subsection A(4); substituted 
partment of education shall be deemed references to the "regulation and licensing department" for "commerce and 
public education department. See 9-24-15 NMSA 1978. industry department" in Subsection A(5); added Subsec- 

The 1994 amendment, effective May 18, 1994, substi- tions A(6) and (7); inserted "shall" in Subsection B; and 
tuted "state superintendent" for "superintendent of pub- substituted "department of education" for "council shall 
lic instruction" in Paragraph A(2), deleted "of education" employ a staff director who" in Subsection D. 


22-24-6.1. Procedures for a state-chartered charter school. 


All of the provisions of the Public School Capital Outlay Act apply to an application by.a state- 
chartered charter.school for grant assistance for a capital project except: 

A. the portion of the cost of the project to be paid from the fund shall be galevidstea pursuant to 
Subsection B of Section 22-24-5 NMSA 1978 using data from the school district in which the state- 
chartered charter school is located; and 

B. in calculating a reduction pursuant to Paragraph (9) of Subsection B of Section 22-24-5 
NMSA 1978, the amount to be used in Subparagraph (a) of that paragraph shall equal the to- 
tal of all legislative appropriations made after January 1, 2007 for nonoperating expenses either 
directly to the charter school or to another governmental entity for the purpose of passing the 
money through directly to the charter school, regardless of whether the charter-school was a state- 
chartered charter school at the time of the appropriation or later opted to become a state-chartered 
charter school, except,that the total shall not include any such appropriation if, before the charter 
school became a state-chartered charter school, the appropriation was previously used to calculate 
a reduction pursuant to Paragraph (9) of Subsection B of Section 22-24-5 NMSA 1978. 


History: Laws 2007, ch. 214, § 1; 2009, ch. 258, § 6; the first occurrence of "Paragraph", deleted "(6) and added 
2019, ch. 180, § 8. "(9)", deleted paragraph designation "(1)" and Paragraph 
The 2019 amendment, effective July 1, 2019, made B(2); and deleted former Subsection C. 
technical changes to conform with amendments to the The 2009 amendment, effective April 8, 2009, added 
Public School Capital Outlay Act; in Subsection B, after Paragraph (2) of Subsection B. 


22-24-6.2. Repealed. 


Repeals. — Laws 2007, ch. 214, § 4 repealed 22-24-6.2 2012. For provisions of former section, see the 2011 NMSA 
NMSA 1978, as enacted by Laws 2007, ch. 214,.§ 2, relat- 1978 on NMOneSource.com, 
ing to public facilities for charter schools, effective July 1, 
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22-24-7. Public school capital outlay oversight task force; nth 
staff. 


A. The "public school capital ait ark rivet task boneel is neha The task fore consists of 
twenty-five members as follows: 

(1) the secretary of finance and Biibinsiiastida or the pkratiicd! s designee; 

(2). the secretary of public education or the secretary's designee; . 

(8) the speaker of the house of representatives or the speaker's designee; 

(4) the president pro tempore of the senate or the president pro tempore's designee; 

(5) the chairs of the house appropriations and finance committee, the senate finance com- 
mittee, the senate education committee and the house education committee or their designees; 

(6) two minority party members of the house of repgpentalrer appointed by the New 
Mexico legislative council; 

(7) two minority party members of the senate, appointed by the New Mexico legislative coun- 
cil; 

(8) a member of the interim tegialniins committee charged with the oversight of Indian 
affairs, appointed by the New Mexico legislative council, provided that the member shall rotate 
annually between a senate member and a member of the house of representatives; 

(9) .a member of the house of representatives and a member of the senate who represent 
districts with school districts receiving federal funds commonly known as "PL 874" funds or "im- 
pact aid", appointed by the New Mexico legislative council; 

(10) two public members who have expertise in education and finance appointed by the 
speaker of the house of representatives; 

(11) two public members who have expertise in education and finance appointed by the 
president pro tempore of the senate; 

(12) three public members, two of whom are residents: of school districts that receive 
grants from the federal government as assistance to areas affected by federal activity authorized 
in accordance with Title 20 of the United States Code, appointed by the governor; and 

(13) three superintendents of school districts or their designees, two of whom are from 
school districts that receive grants from the federal government as assistance to areas affected by 
federal activity authorized in accordance with Title 20 of the United States Code, appointed by the 
New Mexico legislative council in consultation with the governor. 

B. The chair of the public school capital outlay oversight task force shall be elected by the Gsk 
force. The task force shall meet at the call of the chair, but no more than four times per calendar year. 

C. ‘Non-ex-officio members of the task force shall serve at the pleasure of their appointing 
authorities. 

D. The public members of the public school capital outlay oversight task force shall receive per 
diem and mileage’ pursuant to the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 

E. The legislative council service, with assistance from the public school facilities authority, 
the department of finance and administration, the public education department, the legislative 
education study committee and the legislative finance committee, shall provide staff for the public 
school capital outlay oversight task force. 


History: Laws 2001, ch. 338, § 12; 2004, ch. 125, § 16; twenty-six to twenty five and deleted the state investment 
2005, ch. 2'74, § 10; 2007, ch. 366, § 11; 2008, ch, 90, § 5. officer or the state investment officer's designee. 

Cross references. — For PL 874 funds, see 20 USCS The 2007 amendment, effective July 1, 2007, changed 
§ 7701 et seq. the number of members of the public school capital outlay 

Temporary provisions. — Laws 2010, ch. 104, § 5 pro- oversight task force to twenty-six and added Paragraph 
vided that during calendar year 2010, the public school (10) of Subsection A to provide new legislative members 
capital outlay oversight task force shall continue the representing PL 874 school districts. 
working group studying issues relating to performance- The 2005 amendment, effective April 6, 2005, changed 
based procurement for public school capital outlay proj- the name of the task force to the publie school capital out- 
ects, and shall report its findings and recommendations lay oversight task force and the number of members from 
no later than December 15, 2010 to the governor and the twenty to twenty four in Subsection A; deleted the dean of 
legislature. the university of New Mexico school of law or the dean's 

The 2008 amendment, effective May 14, 2008, in designee as a member in Subsection A; added in Subsec- 
Subsection A, changed the number of members from tions A(3), (4) and (9) respectively, the speaker of the house 


of representatives or the speaker's designee, the president 
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pro tempore of the senate or the president pro tempore's grants as assistance to areas affected by federal activity; 
designee, and a member of the interim legislative commit- provided in Subsection A(13) that two superintendents 
tee charged with the oversight of Indian affairs as mem- must be from school districts that receive federal grants as 
bers of the task force; provided in Subsection A(9) that the assistance to areas affected by federal activity; provided in 
member who is a member of the committee charged with . Subsection B: that,the task force shall meet no more than 
Indian affairs shall rotate annually between a senate mem- four times per calendar year; deleted the former provision 
ber and a house of representatives member; deleted the for- of Subsection C that members shall serve through June 30, 
mer requirement in Subsection A(10) that three members 2005 and that the task force is terminated on July 1, 2005; 
be public members who have expertise in education and and provided:in Subsection C that non-ex-officio members 
finance; provided in Subsection A(12) that two of the public shall serve at the pleasure of their appointing authorities. 


members must reside in school districts that receive federal 


22-24-8. Public school capital outlay oversight task force; duties. 


The public school capital outlay oversight ty force shall: 

A. monitor the overall progress of bringing all public schools up to the statewide adequacy 
standards developed pursuant to the Public School Capital Outlay Act; 

B. monitor the progress and effectiveness of programs administered pursuant to the Public 
School Capital Outlay Act and the Public School Capital Improvements Act [Chapter 22, Article 
25 NMSA 1978];.. 

C. monitor the existing permanent: revenue streams to ensure that they remain adequate long- 
term funding sources for public school capital outlay projects; 

D. oversee the work of the public school capital outlay council and the public school facilities 
authority as they perform functions pursuant to the Public School Capital Outlay Act, particularly 
as they implement the statewide-based process for making grant awards; 

E. appoint an advisory committee to study the feasibility of implementing a long- -range plan- 
ning process that will facilitate the interaction. between charter schools and their school districts 
on issues relating to facility needs; and 

F. before the beginning of each regular session of the legislature, report the results of its analy- 
ses and oversight and any recommendations to the governor and the legislature. 


History: Laws 2001, ch. 338, § 13; 2004, ch. 125,§ 17; The 2005 amendment, effective April 6, 2005, added 


2005, ch. 274, § 11. Subsection A to provide that the task force shall monitor 

Temporary provisions. — Laws 2009, ch. 37, § 2 the progress of bringing public schools up to the statewide 
provided that during calendar year 2009, the public adequacy standards; deleted the former requirement in 
school capital outlay oversight task force shall study Subsection B that the task force review the condition index 
reasonable alternatives for determining the local match- and the methodology used for ranking projects; provided in 
ing funds to be required from the New Mexico school for Subsection C that the task force monitor revenue streams 
the blind and visually impaired and the New Mexico to ensure that they remain adequate; provided in Subsec- 
school for the deaf for a grant award pursuant to the tion D that the task force oversee the work of the council 
Public School Capital Outlay Act and shall report its and the authority; added Subsection E to provide that the 
findings and recommendations to the second session of task force appoint an advisory committee to study the fea- 
the forty-ninth legislature. sibility of a long-range planning process to facilitate inter- 


action between charter schools and school districts. 


22-24-9. Public school facilities authority; creation; powers and duties. 


A. The "public school facilities authority" is ereated under the council. The authority shall be 
headed by a director, selected by the council, who shall be versed in construction, architecture or 
project management. The director may hire no more than two:deputies with the approval of the 
council; and, subject to budgetary constraints set out in Subsection G of Section 22-24-4 NMSA 
1978, shall employ or contract with such technical and administrative personnel as are necessary 
to carry out the provisions of this section. The director, deputies and all other employees of the au- 
thority shall be exempt from the poo of the Personnel] Act pe bovis 10, Article 9 NMSA 1978]. 

B. The authority shall: 

(1) serve as staff to the council; 
_ (2) -as directed by the council, provide those assistance and oversight fintetinnd required of 
the council by Section 22-24-5.1 NMSA 1978; 
. (3) assist'school districts with: 
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(a) the development and implementation: of five-year facilities plans: and preventive 
maintenance plans; 

(b). procurement of architectural and engineering services; 

(c) .management and oversight of construction activities; and 

(d) training programs; 

(4) conduct ongoing reviews of five-year facilities plans, preventive maintenance plans and 
performance pursuant to those plans;»: 

(5) as directed by the council, assist school districts in Sith iies and assessing their space 
utilization options; . 

(6) ensure that public school capital elGiay projects are in naka apne with applicable 
building codes; 

(7) conduct on-site inspections as necessary to ensure that the songisuktied specifications 
are being met and periodically inspect all of the documents related to projects; 

(8) require the use of standardized construction documents and the use of a standardized 
process for change orders; 

(9) have access to the premises of a project and any documentation relating to the project; 

' (10) after consulting with the department, recommend building standards for public school 

facilities to the council and ensure compliance with building standards adopted by the council; 

(11) notwithstanding the provisions of Subsection D of Section 22-24-6 NMSA 1978, ac- 
count for all distributions of grant assistance from the fund for which the initial award was made 
after July 1, 2004; and make annual reports to the department, the governor, the legislative educa- 
tion study committee, the legislative finance committee and the legislature; 

(12) maintain a database of the condition of school facilities and maintenance schedules; 

(18) asacentral purchasing office pursuant to the Procurement Code [13-1-28 through 13- 
1-199 NMSA 1978] and as directed by the council, select contractors and enter into and administer 
contracts for certain emergency projects funded pursuant to Subparagraph (b) of prigecne (2) of 
Subsection B of Section 22-24-5 NMSA 1978; and 

(14) ensure that outstanding deficiencies are corrected pursuant to Section 22-24-4.1 
NMSA 1978. In the performance of this duty, the authority: 

(a) shall work with school districts to validate the assessment of the outstanding 
deficiencies and the projected costs to correct the deficiencies; 

(b) shall work with school districts to provide direct dverighs of the management and 
construction of the projects that will correct the outstanding deficiencies; 

(c) shall oversee all aspects of the contracts entered into by the council to eqmnact the 
outstanding deficiencies; 

(d) may conduct on-site inspections while the deficiencies correction agbek is being 
done to ensure that the construction specifications are being met and may periodically inspect all 
of the documents relating to the projects; 

(e) may require the use of standardized construction documents and the use of a 
standardized process for change orders; 

(f) may access the premises of a project and any documentation relating to the 
project; and 

(g) shall maintain, track and account for deficiency correction projects separately 
from other capital outlay projects funded pursuant to the Public School Capital Outlay Act. 

C. All actions taken by the authority shall be consistent with educational programs conducted 
pursuant to the Public School Code [Chapter 22 [except Article 5A] NMSA 1978]. In the event of 
any potential or perceived conflict between a proposed action of the authority and an educational 
program, the authority shall consult with the secretary. 

D. A school district, aggrieved by a decision or recommendation of the authority, may appeal 
the matter to the council by filing a notice of appeal with the council within thirty days of the au- 
thority's decision or recommendation. Upon filing of the notice: 

(1) the decision or recommendation of the authority shall be suspended until the matter is 
decided by the council; 

(2) the council shall hear the matter at its next regularly scheduled hearing or at a special 
hearing called by the chair for that purpose; 


1240 


© 2022 State of New Mexico, New, Mexico Compilation Commission, All rights reserved. 


22-24-10 


PUBLIC SCHOOL CAPITAL OUTLAY 


22-24-12 


(3) at the hearing, the school district, the authority and other interested parties may make 


informal presentations to the council; and 


(4) the council shall finally decide the matter within ten days after the hearing. 


History: Laws 2008, ch. 147, § 1; 2004, ch. 125, § 11; 
2005, ch. 274, § 12; 2006, ch. 95, § 8; 2010, ch. 104, § 4. 

The 2010 amendment, effective March 9, 2010, added 
Paragraph (13) of Subsection B and renumbered succeed- 
ing paragraphs. 

The 2006 amendment, effective March 6, 2006, in 
Subsection A, added all other employees of the authority 
and deleted the provision that subjected all other employ- 
ees to the Personnel Act after July 1, 2006. 

The 2005 amendment, effective April 6, 2005, pro- 
vided in Subsection.A that the hiring of deputies is subject 
to the budgetary constrains set out in Subsection G of Sec- 
tion 22-24-4 NMSA 1978 and that the after July 1, 2006, 
all other employees shall be subject to the Personnel Act; 
and added Subsection B(11) to provide that the authority 
shall account for all distributions of grant assistance from 


the fund awarded after July 1, 2004 and make annual re- 
ports to the specified agencies or officers. 

The 2004 amendment, effective May 19, 2004, 
amended Subsection A to delete "public school capital 
outlay" preceding "council", amended Subsection B to add 
new Paragraph (5), redesignated former Paragraphs (6) 
through (11) of Subsection B as Paragraphs (7) through 
(12), amended Paragraph (8) to delete "where appropri- 
ate" before "require" and amended Paragraph (10) to de- 
lete "of education, develop" following "education" and in- 
sert in its place "recommend", to add "to the council" after 
"facilities", to replace "those" with "building" preceding 
"standards" and to insert "adopted by the council at the 
end of the paragraph, amended Subsection C to substitute 
"secretary of public education" for "state superintendent", 
and added Subsection D, 


22-24-10. Public facilities to be used by charter schools; assessment. 


A. Prior to the occupancy of a public facility by a charter school, the charter school shall notify the 
council of the intended use, together with such other information as required by rule of the council. 

B. Within sixty days of the notification to the council, the public school facilities authority 
shall assess the public facility in order to determine the extent of compliance with the statewide 
adequacy standards and the amount of outstanding deviation from those standards. The results 
of the assessment shall be submitted to the charter school, the school district in which the charter 
school is located and the council. 

C. Once assessed pursuant to Subsection B of this section, the public facility shall be priori- 
tized and eligible for grants pursuant to the Public School Capital Outlay Act in the same manner 
as all other public schools in the state. 

D. As used in this section, "public facility" means a building owned by the charter school, the 
school district, the state, an institution of the state, another political subdivision of the state, the 
federal government or a tribal government. 


Effective dates. — Laws 2005, ch. 274, § 20 makes the 
act effective April 6, 2005. 


History: Laws 2005, ch. 274, § 13. 


22-24-11. Recompiled. 


Recompilations. — Laws 2007, ch. 366, § 25, effective 
July 1, 2007, recompiled former 22-24- ‘11 NMSA 1978 as 
22-8-48 NMSA 1978. 


22-24-12. Pre-kindergarten classroom facilities initiative. 


A. The council shall develop guidelines for a pre-kindergarten classroom facilities initiative 
in accordance with this section, including establishing and adopting pre-kindergarten classroom 
standards. 

B. The authority shall rank all applications it receives for the pre-kindergarten classroom 
facilities initiative according to the methodology adopted by the council for that purpose. 

C. After a public hearing, and to the extent that money is available in the fund for that 
purpose, the council may make pre-kindergarten classroom facilities initiative grants to school 
districts that the council determines are willing and able to pay for the portion of the total cost 
not funded with grant assistance from the fund according to those applicants' rankings. 

D. The state share of the cost of an approved pre-kindergarten classroom facilities initia- 
tive shall be calculated according to the methodology outlined in Subsection B of Section 22-24-5 
NMSA 1978. | 
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E. A school district that receives a grant in accordance with this section shall:expend the 
money within three years after the grant allocation, or the ie shall rovers to the fund. « 


History: Laws 2019, ch. 179, § 1. 
Effective dates, — Laws 2019, ch. 179 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was ‘effective June 14, 2019, 90 ies after the 
adjournment of the, degigiature, 4 


ARTICLE 25 


Public School Capital Improvements 


5-1, Short title. 
22-25-2. Definitions. 

5-8, Authorization for local school board to submit 
question of capital improvements tax im- 
position, 

5-4, Authorizing resolution; time limitation. 

22-25-5. Conduct of election; notice; ballot, 
5-6, Election results; canvass; certification. 


Chapter 22, Article 25 NMSA 1978 may be 
Act", 


History: 1958 Comp., § 77-25-1, enacted by Laws 
1975 (S.8.), ch. 5, § 1; 2007, ch. 366, § 12. 

Cross references. — For public school finances gener- 
ally, see 22-8-1 NMSA 1978 et seq. 

For public school emergency capital outlays, see 22-24-1 
NMSA 1978 et seq. 


Sec. 

22-25-7, Imposition of tax; limitation on’ expenditures. 

22-25-8, Tax to be imposed for a maximum of six years. 

22-25-9, State distribution to school district imposing tax 

‘under certain circumstances. 

22-25-10, Publie school one fereevsnenss ae 
created, 

22-25-11. Expenditures by dhartay achoola; report to 
department. 


cited as the "Public School Capital Improvements 


bonds or pursuant to the Public School, Capital Improve- 
ments Act may not be spent to construct teacher housing. 
1981 Op. Att'y Gen. No: 81-01. 

For article, "No Cake For Zuni: The Constitutionality of 
New Mexico's Public School Capital Finance alii see 
37 N.MLL. Rev. 307 (2007). 


The 2007 amendment, effective July 1, 2007, changed 
the statutory reference to the act. 


ANNOTATIONS +i 


Revenues not to be used for teacher housing. — 
Revenues generated by school district general obligation 


22-25-2. Definitions. 


As used in the Public School Capital Improvements Act, "capital improvements" means expen- 
ditures, including payments made with respect to lease-purchase arrangements as defined in the 
Education Technology Equipment Act [Chapter 6, Article 156A NMSA 1978] or the Public School 
Lease Purchase Act [Chapter 22, Article 26A NMSA 1978] but excluding any other debt service 
expenses, for: 

A. erecting, remodeling, making additions to, providing equipment for or furnishing public 
school buildings, including teacher housing and pre-kindergarten classroom facilities; 

B. purchasing or improving public school or pre-kindergarten grounds; 

C. maintenance of public school buildings, including teacher housing, or public school or pre- 
kindergarten grounds, including the purchasing or repairing of maintenance equipment and par- 
ticipating in the facility information management system as required by the Public School Capital. 
Outlay Act [Chapter 22, Article 24 NMSA 1978] and including payments under contracts with 
regional education cooperatives for maintenance support services and expenditures for technical 
training and certification for maintenance and facilities management personnel, but, excluding: 
salary expenses of school district employees; 

D. purchasing activity vehicles for transporting students to extracurricular school Sieve rte 

K. purchasing computer software and hardware for student use in public school classrooms; 
and 
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F. purchasing and installing education technology improvements, excluding salary expenses of 
school district employees, but including tools used in the educational process that constitute learn- 
ing and administrative resources, and that may also include: 

(1). satellite, copper and fiber-optic transmission; computer and network connection de- 
vices; digital communication equipment, including voice, video and data equipment; servers; 
switches; portable media devices, such as discs and drives to contain data for electronic storage 
and playback; and the purchase or lease of software licenses or other technologies: and services, 
maintenance; equipment and computer infrastructure information, techniques and tools' used to 
implement technology in schools and related facilities; and 

(2). improvements, alterations and modifications to, or expansions of, existing buildings or 
tangible personal property necessary or advisable to house or otherwise accommodate any of the 
tools listed in this subsection. 


History: 1953 Comp., § 77-25-2, enacted by Laws installing education technology improvements, excluding 
1975 (S.S.), ch. 5, § 2; 1981, ch. 314, § 1; 1989, ch. 159, salary expenses of school district employees, but including 
§ 1; 1996, ch. 67, § 2; 1999, ch. 89, § 2; 2004, ch. 125, certain tools used in the educational process; in Subsec- 
§ 12; 2006, ch, 95, § 9; 2007, ch. 366, § 18; 2009, ch. 258, tion B, at the end of Paragraph’ B(4), deleted "or", at the 
§ 8; 2017, ch. 73, § 1; 2019, ch. 179, § 3; 2021, ch. 52, § 9; end of Paragraph B(5), added "and", and added Paragraph 


2022, ch. 22, § 1. B(6). 

Repeals. — Laws 2020 (1st S.S.), ch. 3, § 12, effective The 2009 amendment, effective April 8, 2009, in Sub- 
June 26, 2020, repealed Laws 2020, ch. 64, § 1, which was section B, added the reference to the Public School Lease 
to become effective July 1, 2020. Purchase Act; deleted former Paragraph (2) of Subsection 

The 2022 amendment, effective July 1, 2022, re- B, which excluded lease payments on a lease with option to 
moved the definition of "program unit"’ as used in the purchase; and in Paragraph (3) of Subsection B, added the 
Public Schools Capital Improvements Act; deleted former language between "public school grounds" and "including 
Subsection A; and redesignated former Paragraphs B(1) payments under contracts", and after "including payments 
through B(6) as Subsections A through F, respectively; in under contracts", added "with regional education coopera- 
Subsection F, redesignated former Subparagraphs B(6) tives". ' 

(a) and B(6)(b) as Paragraphs F(1) and F(2), respectively, The 2007 amendment, effective July 1, 2007, added 
and in Paragraph F(2), after "listed in this", deleted “para- Paragraph (2) of Subsection B to include within the defini- 
graph" and added "subsection". tion of "capital improvements" payments made for lease 

The 2021 amendment, effective July 1, 2021, revised purchases. 
the definition of "capital improvements", as used in the The 2006 amendment, effective March 6, 2006, in 
Public School Capital Improvements Act, to include erect- Paragraph (3) of Subsection B, included payments under 
ing, remodeling, making additions to, providing equip- contracts for maintenance support services. 
ment for, furnishing or maintaining teacher housing; and The 2004 amendment, effective May 19, 2004, in Para- 
in Subsection B, Paragraphs B(1) and B(3), after "school graph (8) of Subsection B, deleted "exclusive of" preceding 
buildings", added "including teacher housing". "salary expenses" and added."including expenditures for 

The 2019 amendment, effective June 14; 2019, included technical training and certification for maintenance and 
"pre-kindergarten classroom facilities" within the definition facilities management personnel, but excluding”. 
of "capital improvements" as used in the Public School Cap- The 1999 amendment, effective March 19, 1999, sub- 
ital Improvements Act; in Subsection B, Paragraph B(1), stituted the language beginning "including payments" and 
after "school buildings", added "and pre-kindergarten class- ending "any other" for "exclusive of any" in Subsection B. 
room facilities", in Paragraph B(2), after "public school", The 1996 amendment, effective May 15, 1996, added 
added "or pre-kindergarten", and in Paragraph B(3), after Paragraph B(5). 
"public school", added "or pre-kindergarten". The 1989 amendment, effective June 16, 1989, added 

The 2017 amendment, effective June 16, 2017, ex- Subsection B(4). 


panded allowable expenditures to include purchasing and 


22-25-3. Authorization for local school board to submit question of 
capital improvements tax imposition. 


A. A local school board may adopt a resolution to submit to the qualified electors of the school 
district the question of whether a property tax should be imposed upon the net taxable value of 
property allocated to the school district under the Property Tax Code [Chapter 7, Articles 35 to 38 
NMSA 1978] at a rate not to exceed that specified in the resolution for the purpose of capital im- 
provements in the school district. The resolution shall: 

(1) identify the capital improvements for which the revenue proposed to be produced will 
be used; 

(2) _ specify the rate of the proposed tax, which shall not exceed two dollars ($2.00) on each 
one thousand dollars ($1,000) of net taxable value of property allocated to the school district under 
the Property Tax Code; 

(8) limit the imposition of the proposed tax to no more than six property tax years; and 
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(4) indicate the regular election on which the ballot question shall appear or specify the 
date a special election will be held to submit the question of imposition of the tax to the qualified 


electors of the district. 


B. A‘school district that has one or more charter neraee located within the school. divteict 
boundaries shall collaborate with the charter schools to establish a process through which the 
charter schools submit necessary information to the school district for inclusion in the > sabe suger 


This process shall include: 


(1) identification of the capital YS 4 CO of the charter school for which the revenue 


proposed to be produced will be used; 


(2). ‘a requirement that necessary information be submitted to the school district no later 
than June 1 of the calendar year in which the local school board will consider the resolution; and 
(3) the point of contact in the school district to which the charter school is to submit the 


information. 


C. A resolution submitted to the qualified electors pursuant to Subsection A of this section 
shall include capital improvements funding for a locally chartered or state-chartered charter 
school located within the school district if the charter school has complied with the process out- 


lined in Subsection B of this section. 


History: 1953 Comp., § 77-25-3, enacted by Laws 
1975 (S.S.), ch. 5; §.3; 1986, ch. 32, § 21; 1997, ch. 138, 
§ 1; 2003, ch. 147, § 6; 2009, ch. 258, § 9; 2019, ch. 212, 
§ 222; 2022, ch, 19, § 4. 

The 2022 amendment, effective May 18, 2022, speci- 
fied the date by which charter schools must provide in- 
formation on capital improvement projects proposed for 
funding through property tax imposition; added new 
Subsection B and redesignated former Subsection, Bas 
Subsection C; and in Subsection.C, after "if the charter 
school", deleted "timely provides the necessary informa- 
tion to the school district for inclusion in the resolution 
that identifies the capital improvements of the charter 
school for which the revenue proposed to be produced will 
be used" and added "has complied with the process out- 
lined in Subsection B of this section". 


The 2019 amendment, effective April 3, 2019, revised 
the required contents of a resolution on the question of 
whether a property tax should.be imposed for the purpose 
of funding capital improvements in a school district; in 
Subsection A, deleted former Paragraph A(3) and redes- 
ignated former Paragraph A(4) as Paragraph A(3), and 
added new Paragraph A(4); in Subsection B, after the sub- 
section designation, deleted "On or after July 1, 2009". 

The 2009 amendment, effective April 8, 2009, added 
Subsection B. 

The 2003 amendment, effective April 4, 2003, substi- 
tuted "six property tax years" for "four property tax years" 
at the end of Subsection D. 

The 1997 amendment, effective June 20, 1997, substi- 
tuted "four" for "three" in Subsection D. 


22-25-4. Authorizing resolution; time limitation. 


The resolution authorized under Section 22-25-38 NMSA 1978 shall be adopted within the time 
frames required by the Election Code [Chapter 1 NMSA 1978] and pursuant to the requirements 
of the property tax division of the taxation and revenue department. 


History: 1953 Comp., § 77-25-4, enacted by Laws 
1975 (S.S.), ch. 5, § 4; 2019, ch. 212, § 223. 

The 2019 amendment, effective April 3, 2019, re- 
quired that a resolution on the question of imposition 
of capital improvements tax be adopted within the time 
frames required by the Election Code and pursuant to 
the requirements of the property tax division of the 


taxation and revenue department; after "Section", de- 
leted "3 of the Public School Capital Improvements Act" 
and added "22-25-3 NMSA 1978", and after "adopted", 
deleted "no later than May 15 in the year in which the 
tax is proposed and to be imposed" and added the re- 
mainder of the section. 


22-25-5. Conduct of election; notice; ballot. 


A. An election on the question of imposing a tax under the Public School Capital Improve- 
ments Act shall be conducted as prescribed in the Local Election Act [Chapter 1, Article 22 
NMSA 1978]. 

B. The proclamation authorizing the ballot question or calling for a special election shall 
include as the question to be submitted to the voters whether a property tax at a rate not to 
exceed the rate specified in the authorizing resolution should be imposed for the specified 
number of property tax years not exceeding six years upon the net taxable value of all prop- 
erty allocated to the school district for the capital improvements specified i in the authorizing 
resolution. 
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C. The ballot shall include the information specified in Subsection B of this section and shall 
present the voter the choice of voting "for the public school capital improvements tax" or "against 


the public school capital improvements tax". 


History: 1953 Comp., § 77-25-5, enacted by Laws 
1975 (S.S.), ch. 5, § 5; 1986, ch. 32, § 22; 1997, ch. 138, 
§ 2; 2003, ch. 147, § 7; 2018, ch. 79, § 94; 2019, ch, 212, 
§ 224, 

The 2019 amendment, effective April 3, 2019, revised 
the notice provision of the section; in Subsection B, after 


"The proclamation", deleted "required to be published as 


notice of the election under Section 1-22-11 NMSA 1978" 
and added "authorizing the ballot question or calling for a 
special election". 

The 2018 amendment, effective July 1, 2018, pro- 
vided that elections on the question of imposing a tax 
under the Public School Capital Improvements Act shall 
be held as prescribed in the Local Election Act, and made 
technical and conforming changes; in Subsection A, after 
"Public School Capital Improvements Act", deleted "may" 
and added "shall", after "be held", deleted "in conjunc- 
tion with a regular school district election or may be 


conducted as or held in conjunction with a special school 
district election, but the election shall be held prior to 
July.1 of the property tax year in which the tax is pro- 
posed to be imposed, Conduct of the election shall be", 
and after "as prescribed in the", deleted "School Election 
Law for regular and special.school district elections" and 
added "Local Election Act"; and in Subsection B, after 
"under Section", deleted "1-22-4 or 1-22-5" and added 
"1-22-11", 

Temporary provisions. — Laws 2018, ch, 79, § 174 
provided that references in law to the Municipal Election 
Code and to the School Election Law shall be deemed to be 
references to the Local Election Act. 

The 2008 amendment, effective April 4, 2003, substi- 
tuted "proclamation" for "resolution" and "six years" for 
"four years" in Subsection B. 

’ The 1997.amendment, effective June 20, 1997, substi- 
tuted "four years" for "three years" in Subsection B, 


22-25-6. Election results; canvass; certification. 


The canvass and certification of the results of an election held on the question of imposition of a 
public school capital improvements tax shall be as prescribed in the Local Election Act [Chapter 1, 
Article 22 NMSA 1978] and in addition to the reporting of results as required by the Election Code 
[Chapter 1, NMSA 1978], and a copy of the ik te of results shall be delivered immediately to 


the director. 


History: 1953 Comp., § 77-25-6, enacted by Laws 
1975 (S.S.), ch. 5, § 6; 1977, ch. 246, § 66; 2019, ch. 212, 
§ 226. 

The 2019 amendment, effective April 3, 2019, pro- 
vided that the canvass and certification of the results of 
an election held’on the question of imposition of a public 
school capital improvements tax shall be as prescribed 


of the Election Code; in the section heading, added "can- 
vass"; after "The", added "canvass and", after "shall be", 
deleted "made in accordance with Section 77-5-16 NMSA 
1953" and added "as prescribed in the Local Election Act 
and in addition to the reporting of results as required by 
the Election Code", and after "results shall be", deleted 
"mailed" and added "delivered". 


by the Local Election Act and the reporting requirements 


22-25-7. Imposition of tax; limitation on expenditures. 


A. Ifas aresult of an election held in accordance with the Public School Capital Improvements 
Act a majority of the qualified electors voting on the question votes in favor of the imposition of 
the tax, the tax rate shall be certified, unless the local school board requests by resolution that a 
rate be discontinued, by the department of finance and administration at the rate specified in the 
resolution authorized under Section 22-25-3 NMSA 1978 or at any lower rate required by opera- 
tion of the rate limitation provisions of Section 7-37-7.1 NMSA 1978 upon the rate specified in the 
resolution and be imposed at the rate certified in accordance with the provisions of the Property 
Tax, Code [Chapter 7, Articles 35 to 38 NMSA 1978]. 

B. The revenue produced by the tax and, except as provided in Subsections. D and F of See- 
tion 22-25-9 NMSA 1978, any state distribution resulting to the district under the Public School 
Capital Improvements Act shall be expended only for the capital improvements specified in the 
authorizing resolution, 

C. The amount of tax revenue to be distributed to each charter school that was included in the 
resolution shall be determined each year and shall be in the same proportion as the average full-time- 
equivalent enrollment of the charter school on the first reporting date of the prior school year is to the 
total such enrollment in the school district; provided that, in determining the school district's total 
enrollment, charter school students located within the school district shall be included; and provided 
further that no distribution shall be made to an approved: charter school that had not commenced 
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classroom instruction in the prior:school year. Each year, the department shall certify to the county 
treasurer of the county in which the eligible charter schools in the school district are located the per- 
centage of the revenue to be distributed to each charter school. The county treasurer shall distribute 
the charter school's share of the property tax revenue directly to the charter school. 


iigbisicy? 19538 Comp., § 77-25-7, enacted by Laws deleted "fortieth day" bad added "first repartee date", 
1975 (S.S.), ch. 5, § 7; 1986, ch. 32, § 23; 2004, ch. 125, and after "prior school year", deleted "and, provided fur- 
§ 18; 2009, ch. 258, § 10; 2019, ch. 212, § 226; 2022, ch. ther, that, in determining a school district’s total enroll- 
22,8 2. ment, students attending a state chartered charter school 
Repeals. — Laws 2020 (1st §.S.), ch. 3, § 12, effective within that school district shall be included". 
June 26, 2020, repealed Laws 2020, ch. 64, § 2, which was The 2009 amendment, effective April 8, 2009, in Sub- 
to become effective July 1, 2020. section B, added the reference to Subsections G and Hy 
The 2022 amendment, effective July 1, 2022, provided and added Subsection C. 
that in determining the school district's total enrollment, The 2004 amendment, effective May 19, 2004, added 
for purposes of calculating state distributions’ to school "except as provided in Subsection F of Section 22-25-9 
districts that impose a public school capital improvements NMSA 1978," after "The revenue produced by the tax 
tax, charter school students located within the school dis- and,". 
trict shall be included; in Subsection B, after "provided 
in", deleted "Subsection F, G or H" and added "Subsections ANNOTATIONS 
D and F"; and in Subsection C, added "provided that, in The "tax rate imposed in the district" under the 
determining the school district's total enrollment, charter Public School Capital Improvements Act is that 
school students located within the school district shall rate Terhised iG accopdance smilt thig netting sean tee 
be included; and", and after the next occurrence of "pro- —=— corporates Section 7-37-7.1 NMSA 1978. This certified 
vided", added "further". : ‘ rate must be that which the voters approve unless the 
The 2019 amendment, effective April 3, 2019, re- operation of the rate limitation provisions of Section 7- 
vised certain provisions related to determining a school 37-7.1 NMSA 1978 requires a lower rate, in which case 
district’s total enrollment for purposes of determining thetloywertxatc inusteursrtifed pias a Op. Att'y Gen. 
the amount of tax revenue to be distributed to each char- No. 87-52. 


ter school; in Subsection C, after "charter school on the", 


22-25-8. Tax to be imposed for a maximum of six years. 


A tax imposed in a school district as a result of an election under the Public School Capital Im- 
provements Act shall be imposed for a specified number of property tax years not exceeding six 
years. The local school board may discontinue, by resolution, the Public School Capital Improve- 
ments Act tax levy at the end of any property tax year. The local school board shall direct that the 
Public School Capital Improvements Act tax levy be decreased by the amount required for any 
year in which the decrease is required by operation of the rate limitation provisions of Section 7- 
37-7.1 NMSA 1978. 


History: 1953 Comp., § 77-25-8, enacted by Laws The 2003 amendment, effective April 4, substituted 
1975 (S.S.), ch. 5, § 8; 1976 (S.S.), ch. 31, § 1; 1986, ch. "six years" for "four years" in the section heading; substi- 
$2, § 24; 1997, ch. 188, § 3; 2003, ch. 147, § 8; 2019, ch. tuted "a specified number of property tax years not exceed- 
212,§ 227. ° ing six years" for "one, two, three or four years" in the first 

The 2019 amendment, effective April 3, 2019, re- , sentence, and substituted "any property tax year" for "the 
moved a provision related to the commencement of a tax first or second year of the levy" in the second sentence. 
imposed as a result of an election under the Public School The 1997 amendment, effective June 20, 1997, substi- 
Capital Improvements Act; after "not exceeding six years", tuted "four years" for "three years" in the section heading 
deleted "commencing with the property tax ene in which and "two, three or four years" for "two or three years" in 
the election was held". the first sentence. 


22-25-9. State distribution to school district imposing tax under vatat 
circumstances, 


A. Except as provided in Subsection E of this section, for each year that a capital improve- 
ments tax is imposed by a school district, the secretary shall distribute from the public school 
capital improvements fund to the school district an amount equal to the greater of: 

(1) the difference between: 

(a) the product of: 1) the school distwiet's program units; 2) multiplied by the tax rate 
imposed by the school district; and 3) multiplied further by the sum calculated pursuant to Sub- 
section B of this section; and . 

(b). the school district's estimated tax revenue; or 
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(2) the product of: 

(a) five dollars ($5.00) for fiscal year 2023; and in each subsequent fiscal year, the 
amount for the previous fiscal year adjusted by the percentage increase between the next preced- 
ing calendar year and the preceding calendar year of the consumer price index for the United 
States, all items, as published by the United States department of labor; 

(b) multiplied by the school district's program units; and 

(c) multiplied further by the tax rate imposed by the school district. 

B. The amount in Item 3) of Subparagraph (a) of Paragraph (1) of Subsection A of this section 
shall be equal to the sum of: 

(1) for fiscal year 2023, eighty-nine dollars twenty-five cents ($89.25); and in each sub- 
sequent fiscal year, the amount for the previous fiscal year adjusted by the percentage increase 
between the next preceding calendar year and the preceding calendar year of the consumer price 
index for the United States, all items, as published by the United States department of labor; plus 

. (2) an additional amount certified to the secretary by the public school capital outlay coun- 
cil. No later than June 1 of each year, the council shall determine the amount needed in the next 
fiscal year for public school capital outlay projects pursuant to the Public School Capital Outlay 
Act [Chapter 22, Article 24 NMSA 1978] and the amount of revenue, from all sources, available 
for the projects. If, in the sole discretion of the council, the amount available exceeds the amount 
needed, the council may certify an additional amount pursuant to this paragraph; provided that 
the sum of the amount calculated pursuant to this paragraph plus the amount in Paragraph (1) of 
this subsection shall not result ina total statewide distribution that, in the opinion of the council, 
exceeds one-half of the total revenue estimated to be received from taxes imposed pursuant to the 
Public School Capital Improvements Act. 

C. Ifa distribution is made to a school district pursuant to Subsection A of this section, the 
secretary shall make an additional distribution from the public school capital improvements fund 
to the school district in an amount equal to the product of: 

(1) fifty-three dollars ($53.00); 

(2) multiplied by the sum of the school district's program units; 

(3) multiplied further by the greater of six percent or the percentage calculated pursuant 
to Paragraph (6) of Subsection B of Section 22-24-5 NMSA 1978; and 

(4) multiplied further by the tax rate imposed by the school district. 

D. In expending distributions made pursuant to this section, school districts and charter 
schools shall give priority to maintenance projects, including payments under contracts with re- 
gional education cooperatives for maintenance support services. In addition, distributions made 
pursuant to this section may be expended by school districts and charter schools as follows, but no 
distribution from the public school capital improvements fund may be used for capital improve- 
ments to any administration building of a school district: 

(1) for the school district portion of the total project cost for roof repair or replacement 
required by Section 22-24-4.3 NMSA 1978; or 

(2) for the school district portion of payments made under a financing agreement entered 
into by a school district or a charter school for the leasing of a building or other real property with 
an option to purchase for a price that is reduced according to the payments made, if the school 
district has received a grant for the state share of the payments pursuant to Subsection D of Sec- 
tion 22-24-5 NMSA 1978. 

‘EK. In the event that sufficient funds are not available in the public school capital improve- 
ments fund to make the distributions pursuant to this section, the dollar per program unit figure 
shall be reduced as necessary. 

F. A portion of each distribution made by the state pursuant to this section shall be further 
distributed by the school district to each locally chartered or state-chartered charter school located 
within the school district. The amount to be distributed to each charter school shall be in the same 
proportion as the average full-time-equivalent enrollment of the charter school on the second and 
third reporting dates of the prior school year is to the total such enrollment in the school district; 
provided that, in determining the school district's total enrollment, charter school students located 
within the school district shall be included; and provided further that no distribution shall be made 
to an approved charter school that had not commenced classroom instruction in the prior school 
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year. Each year, the department shall certify to the school district the amount to be distributed to 
each charter school. Distributions received by a charter school pursuant to this subsection shall be 
expended pursuant to the provisions of the Public School Capital Improvements Act; except that 
if capital improvements for the charter school were not identified in a resolution approved by the 

electors, the charter school may expend the distribution for te capital improvements, including 
those specified in Subsection D of this section. 

G. In making distributions pursuant to this section, the waeh abahet shall include such reporting 
requirements and.conditions as are required by rule of the public school capital outlay council. The 
council shall adopt such requirements and conditions as are necessary to ensure that the distri- 
butions are expended in the most prudent manner possible and are consistent with the original 
purpose as specified in the authorizing resolution. Copies of reports or other information received: 
by the secretary in response to the requirements and conditions shall be forwarded to i council. 

H. As used in this section: . 

(1) "capital improvements tax" means the tax phthioriged pursuant to the Public School 
Capital impboverients Act; ) 

' (2) "estimated tax revenue" means the revenue saitisnetbedk to be received ‘by a school dis- 
trict from the capital hong tax, evap prior year valuations and assuming a one hundred 
percent ere ire rate; 

(3) "program units" means a Sablon district's final program units determined aaerieatl to 
Sections 22-8-19, 22-8-20 through 22-8-23.1 and 22-8-23.3 NMSA 1978 generated in the previous 
fiscal year, including such program units BSaSTHIEE by. a charter school located within the school 
district; and 9 

(4) "tax rate" means the rate approved by the qualified lectove’ in the most recent election 
on the question of imposing a tax pursuant to the Public School Capital Improvements Act. 


History: 1953 Comp., § 77-25-9, enacted by Laws The 2018 amendment, effective July 1, 2018, amended. 
1975 (S.S.), ch. 5, § 9; 1976 (S.S.), ch. 31, § 2; 1977, ch. the Public School: Capital Improvements Act to require 
246, § 67; 1981, ch. 314, § 2; 1986, ch. 32, § 25; 1988, ch. the Public Education Department to use prior year data 
64, § 44; 1988, ch. 66, § 2; 2001, ch. 338, § 10; 2003, ch. for determination of distribution amounts to school dis- 
147, §9; 2004, ch. 125, § 14; 2005, ch. 274, § 15; 2006, tricts, in Subsection A; after "the imposed tax,", added 
ch. 95, § 10; 2007, ch. 366, § 14; 2009, ch, 258, § 11; "using prior year valuations", after "calculated by multi- 
2018, ch. 38, § 1; 2022, ch. 22, § 3. plying", added "an average of", and after "the school dis- 

Repeals. oo Lawe 2020 (1st S.S.), ch: 8, § 12, effective trict's", deleted "first forty days and added "prior years 
June 26, 2020, repealed Laws 2020, ch: 64, § 3, which was second and third reporting dates"; in Subsection C, after 
to become effective July 1, 2020. "multiplied by the", added "average of the", after "school 

The 2022 amendment, effective July 1, 2022, adjusted district's", deleted "first forty days" and added "prior year 
the amounts to be used in calculating state distributions second and third reporting dates"; and in Subsection H,. 
to school districts that impose a public school capital after "charter school on the’, deleted "fortieth day" and 
improvements tax and to charter; schools, and created added "second and third reporting dates". 
an additional distribution to certain school districts and The 2009 amendment, effective April 8, 2009, in Sub- 
charter schools; deleted former Subsection A and added section F, in the first sentence, after "school districts", 
a new Subsection A; in'Subsection B, deleted "In calculat- added "and charter schools", and after "payments under 
ing the state distribution pursuant to Subsection A of this contracts", added "with regional education cooperatives"; 
section, the following amounts shall be used:" and added in the second sentence, deleted "for the school district 
"The amount in Item 3) of Subparagraph (a) of Paragraph portion of", and added "and charter schools as follows"; in 
(1) of Subsection A of this section shall be equal to the Paragraphs (1) and (2) of Subsection F, at the beginning 
sum of;", deleted former Paragraph B(1) and added a new of each sentence, added "for the school district portion of"; 
Paragraph B(1); deleted former Subsections C through E, and added Subsections H and I. 
added a new Subsection C and redesignated former Sub- The 2007 amendment, effective July 1, 2007, changed 
section F as Subsection D; in Subsection D, in the intro- the amount used in Paragraph (1). of Subsection B from 
ductory paragraph, added "but no distribution from the sixty dollars ($60.00) in fiscal year 2006 to seventy dollars 
public school capital improvements fund may be used for ($70.00) in fiscal year 2008 and added Paragraph (2) of 
capital improvements to any administration building of a Subsection F relating to payments made by a district for 
school district"; deleted former Subsection G,addedanew . leases until an option to purchase. 

Subsection H and redesignated former Subsection H as The 2006 amendment, effective March 6, 2006, in 
Subsection F; in Subsection F, after "pursuant to this sec- Paragraph (2) of Subsection B, deleted "for fiscal year 
tion", deleted "on or after July 1, 2009", added "provided 2006 and thereafter" at the beginning of the sentence 
that, in determining the school district's total enrollment, and changed "June °1, 2005 and each June thereafter" to 
charter school students located within the school district "June 1 of each year"; in Subsection C, changed "fiscal, 
shall be included; and", after the next occurrence of "pro- year 2004 and thereafter" to "any fiscal year"; in Subsec- 
vided”, added "further", and after "specified in Subsec- tion D, deleted the amount of fifty dollars through fiscal 
tion", deleted "F" and added '"D"; deleted Subsection I and year 2005; and in Subsection F, included payments under 
redesignated former Subsection J as Subsection G; and contracts for maintenance support services, 

added Subsection Fi 
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The 2005 amendment, effective April 6, 2005, added As vetoed by the governor April 5, 2001, Subsection C 
the exception in Subsection G in Subsection A; added the read: "Notwithstanding the amount calculated to be dis- 
exception in Subsection G in Subsection C; added the tributed pursuant to Subsections A and B of this section, 
amount of $60 for fiscal year 2006 in Subsection D; pro- no school district, the voters of which have approved a tax 
vided in Subsection F that distributions may be expended pursuant to Section 22-25-3 NMSA 1978, shall receive 
by school districts for the school district portion of the to- a distribution less than an amount equal to five dollars 
tal project cost for roof repair or replacement; and added ($5.00) multiplied by the school district's first forty days’ 
Subsection G to provide that if a roof deficiency has been total program units and further multiplying the product 
corrected and the school district refuses to pay its share obtained by the approved tax rate." 
of the cost, until the school district reimbursed the capital The 1988 amendments, effective March 8, 1988, sub- 
outlay fund for its share of the cost, the distribution shall stituted "approved by the qualified electors in the most 
not be made to the school district but shall be made to the recent election on the question of imposing a tax" for "im 
capital outlay fund. : posed in the district" near the end of the first sentence; 

The 2004 amendment, effective May 19, 2004, deleted "by December 1" preceding "of each year" in the 
amended Subsection A to substitute "secretary of public second sentence; and inserted the proviso at the end of the 
education" for "state superintendent", amended Subsec- second sentence. 
tion B to substitute in Paragraph (1) "the amount cal- 
culated pursuant to Subsection D of this subsection" for ANNOTATIONS 
"fifty dollars ($50.00)" and to substitute in Paragraph (2) The "tax rate imposed in the district" under the 
"secretary of public education" for "state superintendent", Public School Capital Improvements Act is that rate 
amended Subsection C to substitute "an amount equal to certified in accordance with Section 22-25-7 NMSA 1978 
five dollars ($5.00)" for "the amount calculated pursuant which incorporates Section’ 7-37-7:1 NMSA 1978. This 


to Subsection E of this section", added new Subsections D 


certified rate t be that which the voters e un- 
through F, redesignated former Subsection C as Subsec- : ear 4 Bree 


less the operation of the rate limitation provisions of Sec- 


tion G and substituted "secretary of public education" for tion 7-37-7.1 NMSA 1978 requires a lower rate, in which 
er A apne we and "secretary" for "state superin- case the lower rate must be certified. 1987 Op. Att'y Gen. 
tendent’. No. 87-52. 

The 2003 amendment, effective April 4, 2003, inserted Administrative charge not to be used to reduce 
Subsection C. revenue estimate. — The school district, not the state's 


The 2001 amendment, effective April 5, 2001, redes- 


ublic school capital improvements fund, must absorb the 
ignated the former section as Subsection A; inserted the : 2 ? 


two percent (now one percent) administrative charge au- 


exception at the beginning of Subsection A; substituted thorized by Section 7-38-38.1 NMSA 1978, and such fee 
"by the dollar amount specified in Subsection B of this Sec- may not be used to reduce the revenue estimate that this 
tion" for "times thirty-five dpllarss, and added Subsections section requires. 1987 Op. Att'y Gen. No. 87-52 ees 


B and D, prior to 1988 amendment). 


22-25-10. Public school capital improvements fund created. 


There is created a"public school capital improvements fund." Balances in the fund remaining at 
the end of a fiscal year shall not revert. 


History: 1953 Comp., § 77-25-10, enacted by Laws 
1975 (S.S,), ch. 5, § 10; 1976 (S.S.); ch. 31, § 3. 


22-25-11. Expenditures by charter schools; reports to department. 


A. No later than December.'1 of each year, each locally chartered or state-chartered charter 
school that expects a state distribution or a distribution of property taxes pursuant to the Public 
School Capital Improvements Act during the next calendar year shall submit a report to the de- 
partment and its chartering authority showing the purposes for which the expected distribution 
will be expended: The department shall review the report and, no later than twenty days after 
receiving the report, shall advise the charter school if, in its opinion, the proposed expenditures 
are consistent with law and shall provide a copy of the advice to the local district. 

B. No later than January 31 of each year, each locally chartered or state-chartered charter 
school that received a state distribution or a distribution of property taxes pursuant to the Public 
School Capital Improvements Act during the preceding calendar year shall submit a report to 
the department and its chartering authority showing the purposes for which the distribution was 
expended and the amount expended for each aig ame 


History: Laws 2011, ch, 11, § 1. IV, § 23, was effective June 17, 2011, 90 days after the 
Effective dates. — Laws 2011, ch, 11 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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ARTICLE 26 
Public School Buildings 


Sec. Sec. 

22-26-1. Short title. 22-26-6. Election results; certification. 

22-26-2. Definition. 22-26-7. Imposition of tax; limitations. 

22-26-83, Authorization for local school board to submit 22-26-8. Tax to be imposed for a maximum of six years. 
question of capital improvements tax im- 22-26-9. Charter schools; receipt of local property tax 
position, revenue. 

22-26-4, Authorizing resolution; time limitation. 22-26-10. Expenditures by charter schools; reports to 

22-26-5. Conduct of election; notice; ballot. department. 


22-26-1. Short title. 
Chapter 22, Article 26 NMSA 1978 may be cited as the "Public School Buildings Act". 


History: Laws 1983, ch. 163, § 1; 2007, ch. 366, § 18. ANNOTATIONS 
The S007, amendaupulsstersive stall cO00%, Chisged For article, "No Cake For Zuni: The Constitutionality of 


ee ee New Mexico's Public School Capital Finance System," see 
37 N.M.L. Rev. 307 (2007). 


22-26-2. Definition. 


As used in the Public School Buildings Act, "capital improvements" means expenditures, includ- 
ing payments made with respect to lease-purchase arrangements as defined in the Education 
Technology Equipment Act [Chapter 6, Article 15A NMSA 1978] but excluding any other debt 
service expenses, for: 

A. erecting, remodeling, making additions to, providing equipment for or furnishing public 
school buildings, including teacher housing and pre-kindergarten classrooms belonging to the 
school district or charter school located in the school district; — 

B. payments made pursuant to a financing agreement entered into by a school district or a 
charter school for the leasing of a building or other real property with an option to purchase for a 
price that is reduced according to payments made; 

C. purchasing or improving public school grounds; 

D. purchasing activity vehicles for transporting students to and from biicheriallar school 
activities; provided that this authorization for expenditure does not apply to school districts with 
a student MEM greater than sixty thousand; 

E. administering the projects undertaken pursuant to Subsections A and C of this beers: 
including expenditures for facility maintenance software, project management software, project 
oversight and district personnel specifically related to administration of projects funded by the 
Public School Buildings Act; provided that expenditures pursuant to this subsection shall not ex- 
ceed five percent of the total project costs; and 

F. purchasing and installing education technology improvements, coco ficiste salary expenses of 
school district employees, but including tools used in the educational process that constitute learn- 
ing and administrative resources, and that may also include: 

(1) satellite, copper and fiber-optic transmission; computer and network connection de- 
vices; digital communication equipment, including voice, video and data equipment; servers; 
switches; portable media devices, such as discs and drives to contain data for electronic storage 
and playback; and purchase or lease of software licenses or other technologies and services, main- 
tenance, equipment and computer infrastructure information, techniques and tools used to imple- 
ment technology in schools and related facilities; and 

(2) improvements, alterations and modifications to, or expansions of, existing buildings or 
tangible personal property necessary or advisable to house or otherwise accommodate any of the 
tools listed in this subsection. 
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History: Laws 1988, ch. 163, § 2; 1999, ch. 89, § 3; The 2017 amendment, effective June 16, 2017, ex- 
2007, ch. 366, §:19;.2009, ch: 25, § 1; 2017, ch. 73, § 2; panded allowable expenditures to include purchasing and 
2019, ch. 179, § 4; 2021, ch. 62, § 10. installing education technology improvements, excluding 

The 2021 amendment, effective July 1, 2021, revised salary expenses of school district employees, but including 
the definition of capital improvements", as used in the certain tools used in the educational process; at the end 
Public School Buildings Act, to include erecting, remodel- of Subsection D, deleted "or"; at the end of Subsection H, 
ing, making additions to, providing equipment for or fur- added "and"; and added Subsection F. 
nishing teacher housing; and in Subsection A, after "in- The 2009 amendment, effective June 19, 2009, added 
cluding", added "teacher housing". Subsection D. 

The 2019 amendment, effective June 14, 2019, in- The 2007 amendment, effective July 1, 2007, added 
cluded "pre-kindergarten classrooms" within the defi: .. Subsections B and_D. 
nition of "capital improvements" as used in the Public The 1999 amendment, effective March 19, 1999, sub- 
School Buildings Act; in Subsection A, after "public school stituted the language beginning "including payments" 
buildings,", added "including pre-kindergarten classrooms and ending "any other" for "exclusive of any" in the intro- 
belonging to the school district or charter school located in ductory. language. 
the school district". : 


22-26-3. Authorization for local school board to submit question of 
capital improvements tax imposition. 


A. A local school board may adopt a resolution to submit to the qualified electors of the school 
district the question of whether a property tax at a rate not to exceed the rate specified in the 
resolution should be imposed upon the net taxable value of property allocated .to the school district 
under the Property Tax Code [Chapter 7, Articles 35 to 38 NMSA 1978] for the purpose of capital 
improvements to public schools in the school district. The resolution shall: 

(1) Pash ae capital improvements for which the revenue proposed to be prodncil will 
be used; 

(2) specify the rate of the piinposed tax, which abst not exceed ten dollars ($10.00) on each 
one thousand dollars ($1,000) of net taxable value of property allocated to the school district under 
the Property Tax Code; 

(8) limit the imposition of the proposed tax to no more than’six property tax years; and 

(4) indicate the regular election on which the ballot question shall appear or specify the 
date a special election will be held to submit the question of imposition of the tax to the qualified 
electors of the district. 

B. A school district that has one or more charter schools located within the school district 
boundaries shall collaborate with the charter schools to establish a process through which the 
charter schools submit necessary information to the school district for inclusion in the resolution. 
This process shall include: 

(1) identification of the capital improvements of the charter school for which the revenue 
proposed to be produced will be used; 

(2) a requirement that necessary information be submitted to. the school. district no later 
than June 1 of the calendar year in which the local school board will consider the resolution; and 

(3) the point of contact in the school district to which the charter school is to submit the 
information. Ff toot 

C. A resolution submitted to the qualified electors pursuant to Subsection A of this section 
shall include capital improvements funding for a locally chartered or state-chartered charter 
school located within the school district if: 

(1) the charter school has complied with the process outlined i in Subsection B of this sec- 
tion; and 

(2) the capital improvements are included in the five-year facilities plan: 

(a) of the school district, if the charter school is a locally chartered charter school; or 
(b) of the charter school, if the charter school is a state-chartered charter school. 


History: Laws 1983, ch. 163, § 3; 1986, ch. 32, § 26; funding through property tax imposition; added a new 
2007, ch. 366, § 20; 2019, ch. 212, § 228; 2022, ch. 19, Subsection B and redesignated former Subsection B as 
§ 5. Subsection C; and in Subsection C, Paragraph C(1), after 

The, 2022 amendment, effective May 18, 2022, speci- "the charter school", deleted "timely: provides the neces- 
fied the date: by which charter schools must provide in- sary information to the school district for inclusion on; the 
formation on capital improvement projects, proposed for resolution that identifies the capital improvements of the 
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charter school for which the revenue proposed to be pro- 
duced will be used" and added "has complied with the pro- 
cess outlined in Subsection B of this section". 

The 2019 amendment, effective April 3, 2019, revised 
the list of required contents of a resolution on the ques- 
tion of whether a property tax should be imposed for the 
purpose of capital improvements to public schools in the 
school district; in Subsection A, deleted Paragraph A(3) 


PUBLIC SCHOOLS 


22-26-6 


and redesignated former Paragraph A(4) as Paragraph 
A(8), added new Paragraph A(4); and in Subsection B, after 
the subsection designation, deleted "After July 1, 2007". 

The 2007 amendment, effective July 1, 2007, added 
Paragraph (1) of Subsection A to require bond resolu- 
tions to identify the capital improvements and added 
Subsection B. 


22-26-4. Authorizing resolution; time limitation. 


The resolution authorized under Section 22-26-3 NMSA 1978 shall be adopted within the time 
frames required by the Election Code [Chapter 1 NMSA 1978] and pursuant to the requirements 
of the property tax division of the taxation and revenue department. 


History: Laws 1983, ch. 163, § 4; 2019, ch. 212, § 229. 
The 2019 amendment, effective April 3, 2019, revised 
the time limitation on the adoption of a resolution on the 
question of imposition of a capital improvements tax; after 
“authorized under Section", deleted "3 of the Public School 


Buildings Act" and added "22-26-3 NMSA 1978" and af- 


‘ter "shall be adopted", deleted "no later than May 15 in 


the year in which the tax is proposed to be imposed" and 
added the remainder of the section. 


22-26-5. Conduct of election; notice; ballot. 


A. An election on the question of imposing a tax under the Public School Buildings Act shall be 
held as prescribed in the Local Election Act [Chapter 1, Article 22 NMSA 1978]. 

B. The resolution authorizing the ballot question or calling for a special election shall include 
as the question to be submitted to the voters whether a property tax at a rate not to exceed the 
rate specified in the authorizing resolution should be imposed for the specified number of property: 
tax years not exceeding six years upon the net taxable value of all property allocated to the school 
district for capital improvements. 

C. The ballot shall include the information specified in sy Mel eke B of this section and shall 
present the voter the choice of voting "for the public school buildings tax" or "against the public 


school buildings tax". 


History: Laws 1983, ch. 168, § 5; 1986, ch. 32, § 27; 
2007, ch. 366, §21; 2018, ch. 79, § 95; 2019, ch. 212, 
§ 230. 

The 2019 amendment, effective April 3, 2019, revised 
the notice provision of the section; in Subsection B, after 
"The resolution", deleted "required to be published as no- 
tice of the election under Section 1-22-11 NMSA 1978" 
and added "authorizing the ballot question or calling for a 
special election". 

The 2018 amendment, effective July 1, 2018, prarited 
that elections on the question of imposing a tax under the 
Public School Buildings Act shall be held as prescribed in 
the Local Election Act, and made technical and conforming 
changes; in Subsection A, after "Public School Buildings 
Act", deleted "may" and added "shall", after "be held", de- 
leted "in conjunction with a regular school district election 


or may be conducted as or held in conjunction with a spe- 
cial school district election, but the election shall be held 
prior to July 1 of the property tax year in which the tax 
is proposed to be imposed. Conduct of the election shall 
be", and after "as prescribed in the", deleted "School Elec- 
tion Law for regular and special school district elections" 
and added "Local Election Act"; and in Subsection B, af- 
ter "under Section", deleted "1-22-4 or 1-22-5" and added 
"1-22-11". 

Temporary provisions. — Laws 2018, ch. 79, § 174 
provided that references in law to the Municipal Election 
Code and to the School Election Law shall be deemed to be 
references to the Local Election Act: 

The 2007 amendment, effective July 1, 2007, changed 
the maximum number of property tax years for imposing 
the tax from five to six years. 


22-26-6. Election results; certification. 


The certification of the results of an election held on the question of imposition of a public school 
buildings tax shall be as prescribed in the Local Election Act [Chapter 1, Article 22 NMSA 1978], 
and in addition to the reporting of results required by the Election Code [Chapter 1 NMSA 1978], 
a copy of the certificate of results shall be delivered immediately to the secretary. 


History: Laws 1983, ch. 163, § 6; 1993, ch. 226, § 525 
2019, ch. 212, § 231. 


The 2019 amendment, effective April 3, 2019, pro- 


vided that the certification of the results of an election 


held’ on the question of*imposition of a public school 
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buildings tax shall be.as prescribed by the Local Elec- 
tion Act and the reporting requirements of the Election 
Code; after "shall be", deleted "made in accordance with 
the School Election Law"'and added "as prescribed in the 
Local Election Act", after "and", added "in addition to the 
reporting of results required by the Election Code", after 


PUBLIC SCHOOL BUILDINGS 


22-26-9 


and after "immediately to the", deleted "state superinten- 
dent" and. added "secretary". . 

The 1993 amendment, effective July 1, 1993, sub- 
stituted "the School Election Law" for "Section 22-6-16 
NMSA 1978" and "state superintendent" for "director of 
public school finance". 


"results shall be", deleted "mailed" and added "delivered", 


22-26-77. Imposition of tax; limitations. 


If as a result of an election held in accordance withthe Public School Buildings Act a majority of 
the qualified electors voting on the question votes in favor of the imposition of the tax, the tax rate 
shall be certified, unless the local school board directs that the tax levy not be made for the year, by 
the department of finance and administration at the rate specified in the authorizing resolution or 
at any lower rate required by operation of the rate limitation provisions of Section 7-37-7.1 NMSA 
1978 upon the rate specified in the authorizing resolution or at any rate lower than the rate re- 
quired by operation of the rate limitation provisions of Section 7-37-7.1 NMSA 1978 if directed by 
the local school board pursuant to Section 22-26-8 NMSA 1978, and the tax shall be imposed at 
the rate certified in accordance with the provisions of the Property Tax Code [Chapter 7, Articles 
35 through 38 NMSA 1978]. If in any tax year the authorized tax rate under the Public School 
Buildings Act, when added to the tax rates for servicing debt of the school district and for capital 
improvements pursuant to the Public School Capital Improvements Act [Chapter 22, Article 25 
NMSA 1978], exceeds fifteen dollars ($15.00), or a lower amount that would be required by apply- 
ing the rate limitation provisions of Section 7-37-7.1 NMSA 1978 to the amount of fifteen dollars 
($15.00), on each one thousand dollars ($1,000) of net taxable value of property allocated to the 
school district under the Property Tax Code, the tax rate under the Public School Buildings Act 
shall be reduced to an amount that, when added to such additional rates, will equal fifteen dollars 
($15.00), or the lower amount that would be required by applying the rate limitation provisions 
of Section 7-37-7.1 NMSA 1978 to the amount of fifteen dollars ($15.00), on each one thousand 
dollars ($1,000) of net taxable value of property so allocated to the school district. The revenue 
produced by the tax and any state distribution resulting to the district under the Public School 
Buildings Act shall be expended only for capital improvements. 


The 1996 amendment, effective May 15, 1996, substi- 
tuted "fifteen dollars ($15.00)" for "ten dollars ($10.00)" 
throughout the section. 


History: Laws 1983, ch. 163, § 7; 1986, ch. 82, § 28; 
1996, ch, 63, § 1. 


22-26-8. Tax to be imposed for a maximum of six years. 


A tax imposed in a school district as a result of an election under the Public School Buildings Act 
shall be imposed for one, two, three, four, five or six years. The local school board may direct that 
such levy be decreased or not made for any year if, in its judgment, the total levy is not necessary 
for such year and shall direct that the levy be decreased by the amount required if a decrease is 
required by operation of the rate limitation provisions of Section 7-37-7.1 NMSA 1978. 


History: Laws 1988, ch. 163, § 8; 1986, ch. 32, § 29; 
2007, ch. 366, § 22; 2019, ch. 212, § 232. 

The 2019 amendment, effective April 3, 2019, re- 
moved a provision related to the commencement of a tax 
imposed as a result of an election under the Public School 


Buildings Act; after "six years", deleted "commencing with 
the property tax year in which the election was held". 

The 2007 amendment, effective July 1, 2007, changed 
the maximum number of property tax years for imposing 
the tax from five to six years. 


22-26-9. Charter schools; receipt of local property tax revenue. 


If the qualified electors of a school district have voted in favor of the imposition of a property tax 
as provided in Section 22-26-3 NMSA 1978, the amount of tax revenue to be distributed to each 
charter school that was included in the resolution shall be determined each year and shall be in 
the same proportion as the average full-time-equivalent enrollment of the charter school on the 
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first reporting date of the prior school year is to the total such enrollment in the district; provided 
that, in the case of an approved charter school that had not commenced classroom instruction in 
the prior school year, the estimated full-time-equivalent enrollment in the first year of instruction, 
as shown in the approved charter school application, shall be used, subject to adjustment after the 
first reporting date. Each year, the department shall certify to the county treasurer of the county 
in which the eligible charter schools in the school district are located the percentage of the revenue 
to be distributed to each charter school. The county treasurer shall distribute the charter school's 
share of the property tax revenue directly to the charter school: 


History: Laws 2007, ch. 366, § 23; 2010, ch. 116, § 8; second Wednesday in October; references pertaining to 


2019, ch. 212, § 283. the eightieth-day or eighty-day report of public school 
The 2019 amendment, effective April 3, 2019, after membership or enrollment shall be deemed to be refer- 
"If", deleted "in an election held after July 1, 2007". ences to the second reporting date, which is the second 
The 2010 amendment, effective May 19, 2010, in the Wednesday in December; and references pertaining to 
first sentence, after "enrollment of the charter school on the one-hundred twentieth-day or one-hundred twenty- 
the", deleted "fortieth day" and added "first reporting day report of public school membership or enrollment 
date" and after "subject to adjustment after the", deleted shall be deemed to be references to the third reporting 
"fortieth day" and added "first reporting date". date, which is the second Wednesday in February. >Y 
Temporary provisions. — Laws 2010, ch. 116, § 9 As the public schools transition from former reporting 
provided that references in the Public School Code per- dates to new reporting dates, the public education depart- 
taining to the fortieth-day or forty-day report of public ment may use any combination of former and new report- 
school membership or enrollment shall be deemed to ing dates as necessary to develop membership and cost 
be references to the first reporting date, which is the projections and budgets for the 2010-2011 school year. : 


22-26-10. Expenditures by charter schools; reports to department. 


A. No later than December 1 of each year, each locally chartered or state-chartered dais 
school that expects a distribution of property taxes pursuant to the Public School Buildings Act 
during the next calendar year shall submit a report to the department and its chartering author- 
ity showing the purposes for which the expected distribution will be expended. The department 
shall review the report and, no later than twenty days after receiving the report, shall advise the 
charter school if, in its opinion, the proposed expenditures are consistent with law and shall pro- 
vide a copy of the advice to the local district. 

B. No later than January 31 of each year, each locally chiextordd or state-chartered dtibtte® 
school that received a distribution of property taxes pursuant to the Public School Buildings Act 
during the preceding calendar year shall submit a report to the department and its chartering au- 
thority showing the purposes for which the distribution was expended and. ae amount expended 
for each purpose. 


History: Laws 2011, ch. 11, § 2. IV, § 23, was effective June 17, 2011, 90 days after the 
Effective dates. — Laws 2011, ch. 11 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
ARTICLE 26A 
® 
Public School Lease Purchase Act 

Sec. | Sec. 
22-26A-1.' Short title. 22-26A-10. Conduct of election; notice; ballot. 
22-26A-2. Purpose. 22-26A-11, Election results; certification. 
22-26A-3. Definitions. 22-26A-12. Imposition of tax; limitations. 
22-26A-4, Notice of proposed lease purchase arrangement; 22-26A-13,° Publication of notice; validation. 

approval of department, 22-26A-14. Refunding or refinancing lease purchase 
22-26A-5. Lease purchase arrangements; terms. arrangements. 
22-26A-5,1. Transfer or assignment of lease purchase ar- '22-26A-15.. Agreement of the state. , 

rangement; designation as public property. 22-26A-16. Legal investments for public officers and 
22-26A-6, Authorizing. lease purchase., arrangements; fiduciaries. 

resolution. 22-26A-17. Tax exemption, 
22-26A-7, Payments under lease purchase arrangements, 22-26A-18. Cumulative and complete BaLaony: 
22-26A-8.: Authorization for local school board to’submit '/22-26A-19. Repealed. 

question of lease purchase tax. ) 22-26A-20, Liberal interpretation. 


22-26A-9, Authorizing resolution; time limitation. 
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22-26A-1. Short title. 
°Chapter 22, Article 26A NMSA 1978 may Be cited as the "Public School Lease Purchase Act". 


History: Laws 2007, ch. 173, § 1; 2009, ch. 182, § 2. The 2009 amendment, effective June 19, 2009, 
changed the reference to the act tothe article and chapter 
of NMSA 1978. . 


22-26A-2. Purpose. 


The purpose of the Public School Lease Purchase Act is to implement the provision of Article 9, 
Section 11 of the constitution of New Mexico, as approved by the voters of the state of New Mexico 
at the general election held in November 2006, which declares that a financing agreement entered 
into by a school district or a charter school for leasing ofa building or other real property with an 
option to purchase for a price that is reduced according to the payments made by the school dis- 
trict or charter school pursuant to the financing agreement is not a debt if: 

A. there is no legal obligation for the school district or charter school to continue the lease from 
year to year or to purchase the real property; and 

B, the agreement provides that the lease shall be terminated if sufficient money is not avail- 
able to meet the current lease payments. 


History: Laws 2007, ch. 173, § 2. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 173 contained no = -— adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art: 


_22-26A-3. Definitions. 


As used in the Public School Lease Purchase Act: 

A. "financing agreement" or "lease purchase arrangement" means an agreement for the leas- 
ing of a building or other real property with an option to purchase for a price that is reduced 
according to the payments made, which periodic lease payments composed of principal and inter- 
est components are to'be paid to the holder of the agreement and pursuant to which the owner 
of the building or other real property may retain title to or a security interest in the building or 
other real property and may agree to release the security interest or transfer title to the building 
or other real property to the school district for nominal consideration after payment of the final 
periodic lease payment; and 

B. "governing body" means: 

(1) the governing structure of a charter school, as set forth in its approved charter; or 
(2) alocal school board as the governing structure of a school district. 


History: Laws 2007, ch.'173, § 3; 2015, ch. 106, § 1. a charter school and a local school board; in Subsection 
The 2015 amendment, effective July 1, 2015, clari- _A, after the semicolon, added "and"; deleted former Sub- 
fied the definition of "governing body" in the Public School sections B and C, relating to the meaning of "local school 
Lease Purchase Act to include the governing structure of board" and "school district"; and added new Subsection B. 


22-26A-4. Nofes of proposed lease purchase arrangement approval of 
department. 


A. When a governing body determines, ee oa to Subsection B of Section 22-26A-6 NMSA 
1978, that a lease purchase arrangement is in the best interest of the school district or the charter 
school, the governing body shall forward to the department a copy of the proposed lease purchase 
arrangement and the source of funds that the governing body has identified to make payments 
due under the lease purchase arrangement. 

B. A governing body shall not enter into a lease purchase arrangement without the approval 
of the department. 
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History: Laws 2007, ch. 173, § 4; 2009, ch. 132, § 3; added "or the charter school", after the third occurrence 
2015, ch. 106, § 2. of "the", deleted "board" and added "governing body", 

The 2015 amendment, effective July 1, 2015, and after "source of funds that the", deleted "local school 
amended the Public School Lease Purchase Act to re- board" and added "governing body"; and in Subsection B, 
quire a governing body of a charter school or school dis- — after "A", deleted "local school board" and added "govern- 
trict to give the public education department notice of ing body". 
a lease purchase agreement when the governing body The 2009 amendment, effective June 19, 2009, in Sub- 
determines that a lease purchase arrangement is in the section A, at the beginning of the sentence, deleted former 
best interest of the school district or charter school and language, which provided that when a school district con- 
requires the governing body to obtain approval from templates entering into a lease purchase arrangement for 
the public education department prior to entering into a building or other real property payable from ad valorem 
a lease purchase arrangement; in Subsection A, after taxes, the local school board was required to give a copy of 
"When a", deleted "local school board" and added "gov- the proposed lease to the department; and added the new 
erning body", after "best interest of the school district", language. 


22-26A-5. Lease purchase arrangements; terms. 


Lease purchase arrangements: 

A. may have payments payable annually or more frequently as determined by the governing 
body; 

B. may be subject to prepayment at the option of the governing body at such time or times and 
upon such terms and conditions with or without the payment of such premium or premiums as 
determined by the governing body; 

C. may have a final payment date not exceeding thirty years after the date of execution; 

D. may be acquired or executed at a public or negotiated sale; 

E. may be entered into between the governing body and the owner of the building or other real 
property who may be a trustee or other person that issues or sells certificates of participation or 
other interests in the payments to be made under the lease purchase arrangement, the proceeds of 
which may be used to acquire the building or other real property; 

F. shall specify the principal and interest component of each payment made under the lease 
purchase arrangement; provided that the net effective interest rate shall not exceed the maximum 
permitted by the Public Securities Act [6-14-1 through 6-14-3 NMSA 1978]; 

G... shall provide that, if the school district or charter school makes capital improvements to the 
building or other real property, there shall be no change in the lease payments or final payment 
without a written amendment approved by the department; 

H, shall provide that, if state, school district or charter school funds, above those required for 
lease payments, are used to construct or acquire improvements, the cost of the improvements shall 
constitute a lien on the real estate in favor of the school district or charter school and then, if the 
lease purchase arrangement is terminated prior to the final payment and the release of the secu- 
rity interest or the transfer of title at the option of the school district or charter school: 

(1) the school district or charter school may foreclose on the real estate lien; or 

(2) the current market value of the building or other real property at the time of termina- 
tion, as determined by an independent appraisal certified by the taxation and revenue depart- 
ment, in excess of the outstanding principal due under the lease purchase arrangement shall be 
paid to the school district or charter school; 

I. shall provide that there is no legal obligation for the school district or charter school to 
continue the lease purchase arrangement from year to year or to purchase the building or other 
real property; 

J. shall provide that the lease purchase arrangement shall be terminated if sufficient money is 
not available to meet any current lease payment; 

K. shall provide that, with the prior approval of the lessor, which shall not be unreasonably 
withheld, the lease purchase arrangement is assignable, without cost to the school district, or 
charter school and with all of the rights and benefits of its predecessor in interest being trans- 
ferred to the assignee, to: 

(1) aschool district or charter school; or 
(2) the state or one of its institutions, instrumentalities or other political subdivisions; and 
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22-26A-6 


iL. shall provide that amendments tothe lease purchase arrangement, except»amendments 
that would improve the building or other real property without additional financial obligations to 
the school district or charter school;‘shall be approved by the department. 


History: Laws 2007, ch. 173, § 5; 2009, ch. 132, § 4; 
2015, ch, 106, § 3. 


The 2015 amendment, effective July 1, 2015, amended 


the Public School Lease Purchase Act to provide the gov- 
erning body of a charter school or school district with the 
authority to set terms of lease purchase arrangements 
and provided for certain terms relating to charter schools 
that must be included in lease purchase arrangements; 


after "school district", added "or charter school" through- : 


out the section; in Subsection A, after "determined by the", 
deleted "local school board" and added "governing body"; 
in Subsection B, after "at the option of the", deleted "local 
school board" and added "governing body", and after "de- 
termined by the", deleted "local school board" and added 
"governing body"; in Subsection E, after "between the", de- 
leted "local school board" and added "governing body"; in 
the introductory paragraph of Subsection H, after "state", 
deleted "or"; in Subsection K, deleted-"if the lessee is a 
charter school" and added "and with all of the rights and 
benefits of its predecessor in interest being transferred to 


the assignee”, and after "to:", added the designation for 
Paragraph (1) of Subsection ;K, and after "a" , deleted "To- 
cally chartered or state-chartered school district or", after 
"charter school; or", added the designation for Paragraph 
(2) of Subsection K, and after "political subdivisions", de- 
leted "The assignee shall acquire all rights and benefits of 
its predecessor in interest under the terms and conditions 
of the lease purchase arrangement". 

The 2009 amendment, effective June 19,: 2009, in 
Subsection A, after "payable", deleted "at intervals or 
at maturity as may be" and added the phrase "annually 
or more frequently as"; in Subsection‘ C, ‘after "payment 
date", deleted "or mature at any time or times'.and after 
"exceeding", deleted "twenty" and added the word "thirty"; 
deleted former Subsection D, which provided for payment 
at one time or in installments; deleted former Subsection 
K, which’ provided for pricing at or below par; deleted for- 
mer Subsection F, which provided for acquisition by public 
bid, negotiated sale or placement; and added Subsections 
D through H, K and L. 


22-26A-5.1. Transfer or assignment of lease purchase arrangement; 
designation as public property. 


A. A holder of a lease purchase arrangement, including any public entity holding a lease 
purchase arrangement, may secure financing by issuing certificates of participation or otherwise 
assigning or transferring all or a portion of the lease purchase arrangement, 

B. A building or other real property subject to a lease purchase arrangement that has been 
entered into and approved pursuant to the Public School Lease Purchase Act shall be considered 


to be a public property. 


- History: 1978 Comp., § 22-26A-5.1, as enacted by 
Laws 2009, ch. 132, § 5. 

Effective dates. — Laws 2009, ch. 132 contained no 

effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 19, 2009, 90 days after the 
adjournment of the legislature. 


22-26A-6. Authorizing lease purchase arrangements; resolution. 


A. Ifa governing body proposes to. acquire a building or other real property through a lease 
purchase arrangement, it shall comply with the requirements of this section and the provisions of 
the Open Meetings Act [Chapter 10, Article 15 NMSA 1978]. 

B. At a regular meeting or at a special meeting called for the purpose of considering the ac- 
quisition of a building or other real property through a lease purchase arrangement, a governing 


body shall: 


(1) make a determination of the necessity for acquiring the building or other real property. 


through a lease purchase arrangement; 


(2) determine the estimated cost of the buildings or other real property needed; 
(3) review a summary of the terms of the proposed lease purchase arrangement; 
(4) identify the source of funds for the lease purchase payments; | 
(5) if obtaining all or part of the funds needed requires or anticipates the imposition of a 
property tax, determine the estimated rate of the tax and what, if any, the percentage increase in 
property taxes will be for real property owhers in the school district; and 
(6) if the governing body determines that the lease purchase arrangement is in the best 


interest of the school district or charter school, forward a copy of the arrangement to the depart- 
ment pursuant to Section 22-26A-4 NMSA 1978. 
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C. After receiving department approval of the lease purchase arrangement, the governing body 
may. adopt a final resolution approving the lease purchase of the building or other real property. 

D. Ifa local school board. finds that obtaining all or part of the funds needed fora lease pur- 
chase arrangement requires the imposition of a property tax, the board may adopt a resolution to 
be presented to the voters pursuant to Section 22-26A-8 NMSA 1978. 

K. Ifthe governing body of a charter school finds that obtaining all or part of the necessary 
funds requires the imposition of a property tax, the local school board of the school district in 
which the charter school is located may adopt a resolution to be presented to the voters, pursuant 
to Section 22-26A-8 NMSA 1978; provided that the governing body of the charter school has noti- 
fied the local school board that the charter school has been approved to enter into a lease purchase 
arrangement and has identified revenue from the proposed tax as a nedessaty source of funds. The’ 
local school board: 

(1) shall include the tax revenue needed by the charter bap er in the resolution if the 
school's charter has been renewed at least once; and 

(2) may include the tax revenue needed by the charter school in the sHitici if the char- 
ter school is a locally chartered charter school prior to its first renewal term. — 

F. Ifa local school board adopts a resolution that includes tax revenue for a charter’ school, . 
and, if the tax is approved in an election pursuant to Sections 22-26A-8 through 22-26A-12 NMSA 
1978, the local school board shall distribute an amount of the tax revenue, as established in its 
resolution, to the charter school to be used in the lease purchase arrangement. 

G. The local school board shall not adopt a resolution for or approve a lease purchase arrange- 
ment for a term that exceeds thirty years. 


History: Laws 2007, ch. 173, § 6; 2009, ch. 132, § 6; ‘aries from former gitbkabagratt (a) to Paragraph (1) 
2015, ch. 106, § 4. of Subsection E; in Paragraph (1) of Subsection E, after 

The 2015 amendment, effective July 1, 2015, eanauaiee "resolution if the", deleted "charter school is a locally char- 
the Public School Lease Purchase Act to authorize a local tered or sate-chartered charter school whose" and added 
school board to adopt a resolution to be presented to the "school's"; redesignated former Subparagraph D(1)(b) as 
voters for approval of the imposition of a property tax to Paragraph (2) of Subsection E; in Paragraph (2) of Subsec- 
acquire a building or.other real property through a lease tion E, after "may", deleted "in its discretion", and after 
purchase arrangement; in Subsection A, after "If a", de- "term.", deleted "and"; deleted "if the tax revenue for a 
leted "local school board" and added "governing body"; in charter school is included in the resolution" from former 
the introductory sentence of Subsection B, after "purchase Paragraph (2) of Subsection D and redesignated the re- 
arrangement, a", deleted "local school board" and added maining language as Subsection F; in Subsection F, added 
"governing body"; in Paragraph (6) of Subsection B, af- "If a local school board adopts a resolution that includes 
ter "if the", deleted "board" and added "governing body", tax revenue for a charter school"; and redesignated former 
and after "the school district", added "or charter school"; Subsection Eas Subsection, G, 
in Subsection C, after "purchase arrangement, the", de- The 2009 amendment, effective June 19, 2009, in 
leted "local school board" and added "governing body"; in Subsection A, at the end of the sentence, added "and ‘the 
Subsection D, after "If", deleted "the" and added "a", after provisions of the Open Meetings Act"; in Subsection D, af- 
"funds needed for", deleted "the" and added "a" shige "the ter "provided that:", deleted language that required the 
board may", deleted ' ‘also", and after "22- O6A. 8 NMSA local school board to consider requests by a charter school 
1978", deleted "provided that": added the designation for funds needed for a lease purchase agreement entered 
Subsection E and a new introductory paragraph of Sub- into by the charter school; added Paragraph (1) of Subsec- 
section EK, making former Paragraph (1) of Subsection D tion D; in Paragraph (2) of Subsection D, at the beginning 
into Paragraph (1) of Subsection E; deleted the language ‘of the sentence, added "if the tax revenue for a charter 
in Paragraph (1) of Subsection E and deleted the subpara- school is included in the resolution and"; and in Subsec- 
graph designation of Subparagraph E(1)(a) and added the tion E, changed "twenty" to "thirty". 


22-26A-7. Payments under lease purchase arrangements. 


A school district or charter school may apply any legally available funds to acquire or improve 
buildings or other real property subject to a lease purchase arrangement or to the payments due 
under a lease purchase arrangement, including any combination of: 

A. money from the school district's or charter school's general fund; 

B. investment income actually received from investments; 

C. proceeds from taxes imposed pursuant to the Public School Capital Improvements Act 
[Chapter 22, Article 25 NMSA 1978] or the Public School Buildings Act eneynrs 22, Article 26 
NMSA 1978]; 
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D. loans, grants or lease payments received from the public school capital outlay council pursu- 
ant to the Public School Capital Outlay Act [Chapter 22, Article 24 NMSA 1978]; 

E. state distributions to the school district or charter school pursuant to the Public School 
Capital Improvements Act; 

F. fees or assessments received by the school district; 

G. proceeds from the sale of real property and rental income received from the rental or leasing 
of school district or charter school property; 

H. grants from the federal government as assistance to those areas affected by federal activity 
authorized in accordance with Title 20 of the United States Code, commonly known as "PL 874 
funds" or "impact aid"; 

I, revenues from the tax authorized pursuant to Sections 22-26A-8 through 22-26A-12 NMSA 
1978, if proposed by the local school board and approved by the voters; and 

J. legislative appropriations. 


History: Laws 2007, ch. 173, § 7; 2009, ch. 182, § 7; The 2009 amendment, effective June 19, 2009, in the 
2015, ch, 106, § 5. : introductory sentence, after "funds to", deleted "the pay- 

Cross references. — For PL 874 funds, see 20 USCS ments due on or, any prepayment premium payable in 
§ 7701 et seq. connection with lease purchase arrangements as they be- 

The 2015 amendment, effective July 1, 2015, amended come due" and added the remainder of the sentence; in 
the Public School Lease Purchase Act to ‘authorize char-. Subsection C, after "proceeds from taxes imposed", deleted 
ter schools to apply any legally available funds to acquire "to pay school district general obligation bonds or" and af- 
or improve buildings or other real property subject to a ter "Building Act;", deleted "or the Educational Technol- 
lease purchase arrangement; in the introductory sentence ogy Equipment Act"; deleted Subsection D, which included 
of the section, after "A school district", added "or charter revenue from bonds or notes pursuant to the School Rev- 
school"; in Subsection A, after "school district's", added "or enue Bond Act or the School District Anticipation Notes 
charter school's"; in Subsection E, after ' ‘school district”, Act; and added Subsection J. 


added "or charter school". 


22-26A-8. Authorization for local school board to submit question of 
lease purchase tax. 


A local school board may adopt a resolution to submit to the qualified electors of the school dis- 
trict the question of whether a property tax at a rate not to exceed the rate specified in the reso- 
lution should be imposed upon the net taxable value of property allocated to the school district 
under the Property Tax Code [Chapter 7, Articles 35 through 38 NMSA 1978] for the purpose of 
making payments under lease purchase arrangements. The resolution shall: 

A. specify the maximum rate of the proposed tax, which shall not exceed ten dollars ($10.00) 
on each one thousand dollars ($1,000) of net taxable value of property allocated to the school dis- 
trict under the Property Tax Code; 

B. specify the date an election will be held to submit the question of imposition of the tax to the 
qualified electors of the district; and 

C. limit the ose of the proposed tax to no more than shivtey’ property tax years. 


History: Laws 2007, ch. 173, § 8; 2009, ch. 132, § 8. ' The 2009 amendment, effective June 19, 2009, in 
Subsection A after "specify the", added "maximum" and in 
Subsection C, changed "twenty" to "thirty". 


22-26A-9. Authorizing resolution; time limitation. 


The resolution authorized under Section 8 [22-26A-8 NMSA 1978] of the:Public School Lease 
Purchase Act shall be adopted no later than May 15 in the year in which the tax is proposed to be 
imposed. 


History: Laws 2007, ch. 173, § 9. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 173 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


1259 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


22-26A-10 PUBLIC SCHOOLS 22-26A-13 


22-26A-10.: Conduct of election; notice; ballot. 


A.. An election on the question of i imposing a tax under Sections. 22. 26A-8 roobiceten 22- 26A-12 
NMSA 1978 shall be held as prescribed in the Local Election Act [Chapter,1, Article 22 NMSA 
1978]. 

B. The resolution required to be sibltaiiad as notice of the election under Section 1-22-11 
NMSA 1978 shall include as the question to be submitted to the voters whether a property tax 
at a rate not to exceed the rate specified in the authorizing resolution should be imposed for the 
specified number of property tax years not exceeding thirty years upon the net taxable value of 
all property allocated to the school district for payments due under lease purchase arrangements. 

C. The ballot shall include the information specified in Subsection B of this section and shall 
present the voter the choice of voting "for the lease purchase tax" or "against the lease purchase tax", 


History: Laws 2007, ch. 173, § 10; 2009, ch. 132, § 9; 
2018, ch. 79, § 96. 

The 2018 amendment, effective July 1, 20 18, provided 
that elections on the question of imposing a tax under 
Sections 22-26A-8 through 22-26A-12 NMSA 1978 shall 
be held as prescribed in the Local Election Act, and made 
technical and conforming changes; in Subsection A, af- 
ter "Section 22-26A-12 NMSA 1978", deleted "may" and 
added "shall", after "be held", deleted “in conjunction with 
a regular school district election or may be conducted as 
or held in conjunction with a special school district elec- 
tion, but the election shall be held prior to July 1 of the 


property tax year in which the tax is proposed to be im- 
posed, Conduct of the election shall be", and after "as pre- 
scribed in the", deleted "School Election Law for regular 
and special school district elections" and ‘added "Local 
Election Act"; and in Subsection B, after "under Section", 
deleted "1- 22- 4 or 1-22-5" and added "1-22-11", 

Temporary provisions. — Laws 2018, ch. 79, § 174 
provided that references in law to the Municipal Election 
Code and to the School Election Law shall be deemed to be 
references to the Local Election Act. 

The 2009 amendment, effective June 19, 2009, in Sub- 
section B, changed "twenty" to "thirty". 


22-26A-11. Election results; certification. 


The certification of the results ofan, election held on the question of imposition of a lease pur- 
chase tax shall be made in accordance with the Local Election Act [Chapter 1, Article 22 NMSA 
1978], and a copy of the certificate of results shall be mailed immediately to the secretary. 


History: Laws 2007, ch. 173, § 11; 2018, ch..79, § 97. 

The 2018 amendment, effective July 1, 2018, provided 
that elections held on the question of imposition of a lease 
purchase tax shall be made‘in accordance with the Local 
Election Act, and made conforming changes; and changed. 
"School Election Law" to "Local Election Act". 


Temporary, provisions. — Laws 2018, ch. 79, -§ 174; 
provided that references in law to the Municipal Election, 
Code and to the School Election Law shall be deemed to be 
references to the Local Election Act. 


22- 26A-12. Tener of tax; limitatianes 


If as a result of an election held in accordance with Sections 22- 26A-8 through 22. 26A-11 NMSA 
1978 a majority of the qualified electors voting on the question votes in favor of the imposition of 
the tax, the tax rate shall be certified, unless the local school board directs that the tax levy not 
be made for the year, by the department of finance and administration at the rate specified in the 
authorizing resolution or at a lower rate directed by the local school board and the tax shall be im- 
posed at the rate certified in accordance with the provisions of the Property Tax Code [Chapter 7, 
Articles 35 through 38 NMSA 1978]. The revenue produced by the tax shall be expended only for 
payments due under lease purchase arrangements, as specified in the authorizing resolution, 


The 2009 amendment, effective June 19, 2009, after 
"authorizing resolution", added "or -at a lower rate: di- 
rected by the local school board". 


History: Laws 2007; ch. 173, § 12;2009; ch. 182, § 10. 


22-26A-13. Publication of notice; validation. 


A. After adoption of a resolution approving a lease purchase eran eean the governing body 
shall publish notice of the adoption of the resolution once in a newspaper of general circulation in 
the school district in which the governing body's school is located. 


Ak 
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22-26A-14 PUBLIC SCHOOL LEASE PURCHASE ACT 22-26A-15 


B. After the passage of thirty days from the publication required by Subsection A of this sec- 
tion, any action attacking the validity of the proceedings taken by the governing body preliminary 
to and in the authorization of and entering into the lease purchase arrangement described in the 
notice is perpetually barred. 


History: Laws 2007, ch. 173, § 18; 2015, ch. 106, § 6. “arrangement, the", deleted "local school board" and added 

The 2015 amendment, effective July 1, 2016, "governing body", and after "circulation in the school dis- 
amended the Public School Lease Purchase Act to require trict", added "in which the governing body's school is lo- 
the governing body of a charter school or school district cated"; and in Subsection B, after "taken by the", deleted 
to publish notice of the adoption of a resolution approv- "local school board" and added "governing body'', 


ing a lease purchase arrangement; in Subsection A, after 


22-26A-14. Refunding or refinancing lease purchase arrangements. 


School districts and charter schools may enter into lease purchase arrangements for the pur- 
pose of refunding or refinancing any lease purchase arrangements then outstanding, including 
the payment of any prepayment premiums thereon and any interest accrued or to accrue to the 
date of prepayment maturity of the outstanding lease purchase arrangements. Until the proceeds 
of the lease purchase arrangements issued for the purpose of refunding or refinancing outstand- 
ing lease purchase arrangements are applied to the prepayment or retirement of the outstanding 
lease purchase arrangements, the proceeds may be placed in escrow and invested and reinvested. 
The interest, income and profits, if any, earned or realized on any such investment may, in the 
discretion of the governing body, also be applied to the payment of the outstanding lease purchase 
arrangements to be refunded or refinanced by prepayment or retirement, as the case may be. After 
the terms of the escrow have been fully satisfied and carried out, any balance of such proceeds and 
interest, if any, earned or realized on the investments thereof may be returned to the governing 
body to be used for payment of the refunding or refinancing lease purchase arrangement. If the 
proceeds from a tax imposed pursuant to Sections 22-26A-8 through 22-26A-12 NMSA 1978 were 
used as a source of payments for the refunded lease purchase arrangement, the proceeds may 
continue to be used for the refunding or refinancing lease purchase arrangements Vital the 
requirement of an additional election on the issue. 


History: Laws 2007, ch. 173, § 14; 2015, ch. 106, § 7. deleted "school board” and added-"governing body", after 
The 2015 amendment, effective July 1, 2015, amended "investments thereof may be returned to the", deleted "lo- 
the Public School Lease Purchase Act to authorize charter cal school board" and added "governing body", after "tax 
schools to enter into lease purchase arrangements for the imposed pursuant to Section", deleted "8' through 12 of the 
purpose of refunding or refinancing any outstanding lease Public School Lease Purchase Act” and added "22-26A-8 


purchase arrangements; after "School districts", added through 22-26A-12 NMSA 1978", 
“and charter schools", after "in the discretion of the", 


22-26A-15. Agreement of the state. 


The state does hereby pledge to and agree with the holders of any lease purchase RErApeenaaiats 
certificates of participation or other partial interest in a lease purchase arrangement entered into 
under the Public School Lease Purchase Act that the state will not limit or alter the rights vested 
in school districts or charter schools to fulfill the terms of any lease purchase arrangement or re- 
lated sublease arrangement or in any way impair the rights and remedies of the holders of lease 
purchase arrangements, certificates of participation or other partial interests in lease purchase 
arrangements until the payments due thereon, and all costs.and expenses in connection with any 
action or proceedings by or on behalf of those holders, are fully met and discharged. School dis- 
tricts and charter schools are authorized to include this pledge and agreement of the state in oeEDY 
lease purchase arrangement or related sublease arrangement. 


History: Laws 2007, ch. 173, § 15; 2009, ch. 132, § 11; The 2015 amendment, effective July 1, 2015, amended 
2015, ch. 106, § 8. the Public School Lease Purchase Act to include charter 
schools in the "Agreement of the State", which provides 
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that the state will not limit or alter the rights vested in "certificates of participation or other partial interest in a 
school districts or charter schools to fulfill the terms .of lease purchase arrangement"; after the second occurrence 
any lease purchase arrangement or in any way impair the of "purchase arrangement", added "or related sublease 
rights and remedies of the holders of lease purchase ar- arrangement"; after the third occurrence of "purchase ar- 
rangements; after "vested in school districts", added "or rangements", added "certificates of participation or other 
charter schools", and after "School districts", added "and partial interests in lease purchase arrangements"; and 
charter schools". after the fourth occurrence of "purchase arrangement", 
The 2009 amendment, effective June 19, 2009, after added "or related sublease arrangement”. 


the first occurrence of "purchase arrangement", added 


22-26A-16. Legal investments for public officers and fiduciaries. 


Lease purchase arrangements entered into under the authority of the Public School Lease Pur- ~ 
chase Act, including certificates of participation and other partial interests in such lease purchase 
arrangements, shall be legal investments in which all insurance companies, banks and savings 
and loan associations organized under the laws of the state, public officers and public bodies and 
all administrators, guardians, executors, trustees and other fiduciaries may properly and eee 
invest funds. 


History: Laws 2007, ch. 178, § 16; 2009, ch. 132, § 12, participation and other partial interests in such lease pur- 
The 2009 amendment, effective June 19,.2009, af- chase arrangements". 
ter "Purchase Act", added "including certificates of 


22-26A-17. Tax exemption. 


The state covenants with the original holder and all subsequent holders and transferees of lease. 
purchase arrangements entered into by governing bodies, in consideration of the acceptance of and 
payment for the lease purchase arrangements entered into pursuant to the Public School Lease 
Purchase Act, that lease purchase arrangements, certificates of participation and other partial 
interests in lease purchase arrangements and the interest income from the lease purchase ar- 
rangements, certificates of participation and other partial interests shall at all times be free from 
taxation by the state, except for estate or gift taxes and taxes on transfers. 


History: Laws 2007, ch. 173, § 17; 2009, ch. 132, § 13; arrangements will be free from taxation by the state, 
2015, ch. 106, § 9. except for estate or gift taxes and taxes.on transfers; af- 

The 2015 amendment, effective July 1, 2015, amended ter "arrangements entered into by", deleted "local school 
the Public School Lease Purchase Act to include char- boards" and added "governing bodies". 


ter schools in the state's covenant that lease purchase 


22-26A-18. Cumulative and complete authority. 


The Public School Lease Purchase Act shall be deemed to provide an additional and alternative 
method for acquiring buildings and other real property authorized thereby and shall be regarded 
as supplemental and additional to powers conferred by other laws and shall not be regarded as a 
derogation of any powers now existing. The Public School Lease Purchase Act shall be deemed to 
provide complete authority for acquiring buildings and other real property and entering into lease 
purchase arrangements contemplated thereby, and no other approval of any state agency or officer, 
except as provided therein, shall be required with respect to any lease purchase arrangements, 
and the governing body acting thereunder need not comply with the sey ek of Paid other law 
applicable to the issuance ny debt by school districts. 


History: Laws 2007, ch. 173, § 18; 2015, ch. 106, § 10. arrangements, and that: the governing ‘body of a charter 


The 2015 amendment, effective July 1, 2015, school or school district. need not comply with the require- 
amended the Public School Lease Purchase Act to provide ments of any other law applicable to the issuance of debt; 
that this act provides complete authority for acquiring after "arrangements, and the", deleted "local school board" 
buildings and other real property through lease purchase and added "governing body". 
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22-26A-19. Repealed. ; Ts 
Repeals. — Laws 2015, ch. 106, § 11 repealed 22-26A- effective July 1, 2015. For provisions of former section, see 
19 NMSA 1978, as enacted by Laws 2007, ch. 178, § 19, re- the 2014 NMSA 1978 on NMOneSource.com. 


lating to lease purchase arrangements for charter schools, 


22-26A-20. Liberal interpretation. 


The Public School Lease Purchase Act, being necessary for the welfare of the state and its inhab- 
itants, shall be liberally construed to effect its purposes. 


History: Laws 2007, ch. 178, § 20. "TY, 8 23, was effective June 15, 2007, 90 days after the 


Effective dates. — Laws 2007, ch. 173 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
ARTICLE 27 
Meditation in Public School 
Sec. . Sec. 


22-27-1. Short title. 22-27-38. Moment of silent meditation. 
22-27-2. ‘Findings; purpose. 


2227-1, Short title. 
This act [22- 27-1 to 22-27-3 NMSA 1978] may be cited as the "Meditation in Public School Act". 


History: Laws 1995, ch. 72, § 1. 


22-27-2. Findings; purpose. 


A. The legislature finds that: 
(1) the first amendment of the United States constitution protects religious freedom and 
freedom of speech; 
(2) the constitution of New Mexico protects each citizen's rights to. worship God according 
to the dictates of the citizen's conscience; and 
(3) the constitution of New Mexico prohibits public schools from requiring attendance or 
participation by students or teachers in any religious service. © 
B. . The purpose of the Meditation in Public School Act is to foster respect for the educational 
process and environment and to provide for the right of every public school student to exercise his 
freedom of conscience on public school grounds without pressure from the state, any public school, 
teacher, school personnel or other student. 


History: Laws 1995, ch. 72, § 2. 


22-27-3.. Moment of silent meditation. 


Students in the public schools may voluntarily engage in student-initiated moments of, silent 
meditation. iitteauias tats at 


History: Laws 1995, ch. 72,§ 3. _. Act is held ponte the remainder or its saicaton to 
Severability. — Laws 1995, ch. 72, § 4 provided that if other situations ¢ or Y persons ye not be affected. 
any part or application of the Meditation in Public School |” Ail) 


‘+ 
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22-28-1 PUBLIC SCHOOLS 22-28-2 
ARTICLE 28 
School Bus Advertisements 
Sec. Sec. 
22-28-1. Bus advertisements authorized; limitations and 22-28-4. School bus apvertianng fund. 


22-28-5. Distribution. © 
22-28-6. Accountability. 


restrictions. 
22-28-2. School bus title; leasing space. 
22-28-3, Solicitation; lease; rent payment. 


22-28-1. Bus advertisements authorized; limitations and restrictions. 


A. The state transportation division of the department of education [public education depart- 
ment] shall authorize local school boards to sell advertising space on the interior and exterior of 
school buses. The local school board shall develop guidelines for the type of advertisements that 
will be permitted. There shall be no advertisements that involve: 

(1) obscenity, sexual material, gambling, tobacco, alcohol, political campaigns or causes, 
religion or promoting the use of drugs; or : 

(2) general content that is harmful or inappropriate for school buses as determined io the 
state board [department]. 

B. All school bus advertisements shall be painted or affixed by decal on the bus in a manner 
that does not interfere with national and state requirements for school bus markings, lights and 
signs. The commercial advertiser that contracts with the school district for the use of the space 
for advertisements shall be required to pay the cost of placing the advertisements on the bus and 
shall pay for its removal after.the term of the contract has expired. 

C. The right to sell advertising space on school buses shall be within the sole discretion of the 
local school board, except as required by Section 3 [22-28-1 NMSA 1978] of this act. 

D. An officer or employee of a school district or of the department of education [public educa- 
tion department] who fails to comply with the obligations or restrictions created by this act shall 
be subject to discipline, including the possibility of being terminated from employment. A school 
bus private owner that fails to comply with the obligations or restrictions created by this act is in 
breach of contract and the contract is subject to cancellation after notice and hearing before the 
director of the state transportation division. 


History: Laws 1997, ch. 233, § 3. 

Bracketed material. — The bracketed material was 
inserted. by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references 
to the superintendent of public instruction shall be 
deemed references to the secretary of public education 
and all references to the former state board of educa- 
tion or state department of education shall be deemed 


references to the public education department. See 9-24- 
15 NMSA 1978. 

Compiler's notes. — The phrase "this act" as used in 
this section means Laws 1997, ch. 233, which enacted. the 
provisions of this article. 

Cross references. — For the state transportation divi- 
sion of the department of education, see 22-16-2 NMSA 


1978. 


22-28-2. School bus title; leasing space. 


A. All school bus private owners that have legal title to school buses used and operated pursu- 
ant to an existing bus service contract with a school district may lease space on their buses to the 
school district for the purpose of selling commercial advertisements. In exchange for leasing the 
space, the school bus private owners shall receive ten percent of the total value of the amount of 
the contract between the school district and the commercial advertiser. 

B. The amount of space that will be available for commercial advertisements on school buses 
shall be established by regulations of the department of education [public education department] 
consistent with national and state requirements for school bus markings, lights and signs. 

C. Space for advertising on school buses owned by the department of education [public educa- 
tion department] shall be provided to school districts without cost for the purpose of selling adver- 
tising space to commercial advertisers. 
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History: Laws 1997, ch. 233, § 4. deemed references to the secretary of public education 


Bracketed material, — The bracketed material was and all references to the former state board of education 
inserted by the compiler and is not part of the law. or state department of education shall be deemed refer- 

Laws 2004, ch. 25, § 27, provided that all references ences to the public education department. See 9-24-15 
to the superintendent of public instruction shall be ’ NMSA 1978. 


22-28-3. Solicitation; lease; rent payment. 


A. Aschool district shall be permitted to solicit offers from commercial advertisers for the use 
of space on the school buses that service their school district. The school district may enter into a 
lease agreement with a commercial advertiser for the use of any designated advertising space on 
a school bus that services the school district. 

B. In a lease agreement with a commercial advertiser, the school district shall establish the 
rental amount, schedule and term. The term of any lease agreement shall not be for a period lon- 
ger than the time remaining on the school district's bus service contract with a school bus private 
owner who owns the.bus that is the subject of the lease agreement. 

C. A school district shall not enter into a lease agreement with a commercial advertiser that 
seeks to display an advertisement that is prohibited by local school board guidelines. 


History: Laws 1997, ch. 233, § 5. 


22-28-4. School bus advertising fund. 


The "school bus advertising fund" is created in the state treasury and shall be administered 
by the department of education [public education department]. The fund shall consist of money 
raised pursuant to this act. Balances in the fund at the end of any fiscal year shall not revert to the 
general fund. Income from investment of the fund shall be credited to the fund. 


History: Laws 1997, ch. 233, § 6. or state department of education shall be deemed refer- 

Bracketed material. — The bracketed material was ences to the public education department. See 9-24-15 
inserted by the compiler and is not partofthelaw. ~ NMSA 1978. 

Laws 2004, ch. 25, § 27, provided that all references Compiler's notes. — The phrase "this act" as used in 
to the superintendent of public instruction shall be this section means Laws 1997, ch. 233, which enacted the 
deemed references to the secretary of public education provisions of this article and amended 22-1-2 and 22-16-2 
and all references to the former state board of education NMSA 1978. 


22-28-5. Distribution. 


A. Funds raised from commercial advertisement shall be distributed from the school bus ad- 
vertising fund after the required payment is made to school bus private owners. 

B. Sixty percent of the proceeds raised shall be distributed to each school district to use in ac- 
cordance with the school district's technology plan in amounts proportionate to the amount that 
each school district contributed to the school bus advertising fund. 

C. Forty percent of the proceeds raised shall be distributed on a per membership basis of mid- 
dle and junior high schools by the state superintendent [secretary] to school districts for extracur- 
ricular activities. If a school district does not expend money from the school bus advertising fund 
for extracurricular activities, it shall revert back to the fund. 

D. School districts shall report to the department of education [public education department] 
on how the funds were used in the technology plans and for extracurricular activities. 


History: Laws 1997, ch. 233, § 7. references to the secretary of public education and all 
Bracketed material. — The bracketed material was references to the former state board of education or state 
inserted by the compiler and is not part of the law. department of education shall be deemed references to 
Laws 2004, ch. 25, § 27, provided that all references to the public education department. See 9-24-15 NMSA 
the superintendent of public instruction shall be deemed 1978. 
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22-28-6 


22-28-6. Accountability. » 


- PUBLIC SCHOOLS 


22-29-3 


Funds raised by a school district from lease agreements relating to the use of sapere space 
on school buses by commercial advertisers shall be fully accounted for and subject. to review and 
examination by the department of education [public education department]. 


History: Laws 1997, ch. 233, § 8. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references 
to the superintendent of public instruction shall be 


deemed references to the secretary of public education 
and all references to the former state board of education 
or state department of education shall be deemed refer- 
ences to the public education dees aeny See 9-24-15 
NMSA 1978. 


ARTICLE 29 


Public School Insurance Authority a 9 


Sec. 

22-29-1. Short title. 

22-29-2. Purpose of act. 

22-29-38. Definitions. 

22-29-4, Authority created. 

22-29-5. Board created; membership; duties. 
22-29-6. Fund created; budget review; premiums. 
22-29-7. Authority; duties. 


22-29-1. Short title. 


tle 


Sec. 

22-29-8. Receipts and int cgeetitee issuance of war- 
rants, purchase orders and ‘contracts; de- 
posit of funds. 

22-29-9. Participation; waivers. 

22-29-10. Group insurance contributions. 

22-29-11, Expenditure of insurance ee for public 
schools. 

22-29-12. Due process reimbursement. 


Chapter 22, Article 29 NMSA 1978 may be cited as the "Public School Insirance:Authoitity Act", 


History: 1978 Comp., § 22-2-6.1, enacted by Laws 
1986, ch. 94, § 1; 1978 Comp., § 22-2-6.1, recompiled 
as § 22-29-1, by Laws 2003, ch. 153, § 72; 2005, ch. 
274, § 17. 

Repeals and reenactments. — Laws 1986, ch. 94, § 1 
repealed former 22-2-6.1 NMSA 1978, as enacted by Laws 
1985, ch, 237, § 1, relating to group insurance for public 
schools, and enacted a new section. 

The 2005 amendment, effective April 6, 2005, added 
the statutory reference to the act. 


22-29-2. Purpose of act. 


ANNOTATIONS | 


The Public School Insurance Authority is a state 
agency for purposes of the state budget laws. 1990 Op. 
Att'y Gen, No,.90-23. 

Am. Jur. 2d, A.L.R. and C\J.S. references. — 78 
C.J.S. Schools and School Districts §.401.._- 


The purpose of the Public School Insurance Authority Act is to provide comprehensive core 
insurance programs, including reimbursement coverage for the costs of providing due process to 
students with disabilities, for all participating public schools, school board members, school board 
retirees and public school employees and retirees by expanding the pool of subscribers’ to maxi- 
mize’cost containment opportunities for required insurance coverage. 


History! 1978 Comp., § 22-2-6.2, enacted by Laws 
1986, ch. 94, § 2; 1978 Comp., § 22-2-6.2, recompiled 
as § 22-29-2 by Laws 2003, ch. 1538, § 72; 2008, ch. 


The 2008 amendment, effective July 1, 2008, provided 
that the purpose of the act includes reimbursement cover- 
age for the costs of providing due process to students with 


56, § 1. disabilities. 


22-29-3. Deniriony: 


As used in the Public School Insurance Authority Act: 
A. "authority" means the public school insurance authority; 
B. "board" means the board of directors of the authority; 
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C. "charter school" means a school organized as a charter school pursuant to the provisions of 
the Charter Schools Act [Chapter 22, Article 8B NMSA 1978]; 

D, "director" means the director of the authority; 

E.. "due process reimbursement" means the reimbursement of a cial district's or charter 
school's expenses for attorney fees, hearing officer fees and other reasonable expenses incurred as 
a result of a due process hearing conducted pursuant to the federal Individuals with Disabilities 
Education Improvement Act; 

_F. ."educational entities":means state educational institutions as enumerated in Article 12, 
Section 11. of the constitution of New Mexico and other state diploma, degree-granting and 
certificate-granting post-secondary educational institutions, regional education cooperatives and 
nonprofit organizations dedicated to the improvement of public education and whose member- 
ship is composed exclusively of public school employees, public schools or school districts; 

G. "fund" means the public school insurance fund; 

H.. "group health insurance" means coverage that includes life insurance, accidental death and 
dismemberment, ‘medical care and treatment, dental care, eye care and other coverages as deter- 
mined by: the authority; 

I. "risk-related coverage" means coverage that includes property and casualty, general liability, 
auto and fleet, workers' compensation and other casualty insurance; and 

J. "school district" means a school district as defined in Subsection R of Section 22-1-2 NMSA 
1978,.excluding any school district gee a student enrollment in excess of sixty thousand students. 


History: 1978 nite » § 22-2-6.3, enacted by Laws Laws 2007, ch. 41, § 1, effective July 1, 2007, amended 


1986, ch. 94, § 3; 1991, ch, 142, § 1; 1999, ch, 281, § 17; the definition of "educational entities" to include nonprofit 
2001, ch. 293, § 2 1978 Comp. § 22. 2-6.3, recompiled ‘organizations dedicated to the improvement of public edu- 
as § 22-29-83 by Laws 2003, ch. 153, § 72; 2007, ch. 41, cation and whose membership is composed exclusively of 
§ 1; 2007, chs 236, § 1. public school employees, public schools or school districts. 

Cross references. — For the federal Individuals with The 2001 amendment, effective June 15, 2001, added 
Disabilities Education Improvement Act, see 20 US.C., "and regional education cooperatives" to the end of Sub- 
§ 1400. section # and made stylistic changes throughout. 

2007 Multiple Amendments, — Laws 2007, ch. 41, § 1 The 1999 amendment, effective June 18, 1999, 
and Laws,2007, ch. 236, § 1 enacted different amendments .., added Subsection C, redesignated former Subsections C 
to this section that can be reconciled. Pursuant to 12-1-8 to H as Subsections D to I, in Subsection H, substituted 
NMSA 1978, Laws 2007, ch. 236, § 1, as the last act signed "“workers' compensation" for "workmen's compensation", 
by the governor, is set out abave and incorporates both and substituted "Subsection K" for "Subsection J" in 
amendments. The amendments enacted by Laws 2007, ch. Subsection I, 

41, §.1 and Laws 2007, ch. 236, § 1 are described below. To The 1991 amendment, effective June 14, 1991, added 
view the session laws in their entirety, see the 2007 ses- present Subsection C; redesignated former Subsections C 
sion laws on NMOneSource.com. to Gas Subsections D to H; and inserted "state" preceding 

Laws 2007, ch. 236, § 1, effective July 1, 2008, added "diploma" in Subsection D. 


Subsection E defining “due process reimbursement". 


22-29-4, Authority created. 


There is created the "public school insurance authority", which is established to provide for 
group health insurance, other risk-related coverage and due process reimbursement with the ex- 
ception of the mandatory coverage proyided by the risk management division on the effective date 
of the Public School: Insurance Authority Act. itaowh 


History: 1978 Comp., § 22-2-6.4, enacted by Laws The 2007 amendment, effective July 1, 2008, added 
1986, ch. 94, § 4; 1978 Comp., § 22-2-6.4, recompiled as due process reimbursement, 
§ 22-29-4, by Laws 2008, ch. 158, § 72; 2007, ch, 236, § 2. 


22-29-5. Board created; membership; duties,. 


A. There is created the "board of directors of the public school insurance authority". The board 
shall be composed of nine members, consisting of the following: _ | 
(1) one member to be selected by the state board [department] of education; 
(2) one school business official to be selected by the New Mexico school, administrators; 
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(3) one board member of the New Mexico school boards association to be selected by the 
association; 

(4) one superintendent to be selected by the New Mexico ihre ac eny association; 

(5) three members to be selected by the New Mexico national education association and 
the New Mexico federation of teachers with the intent that representation be proportional to their 
respective membership, provided that each of these three members be currently employed as pub- 
lic school teachers employed by participating entities; 

(6) one member to be selected by the board from lists submitted by the participating edu- 
cational entities; and three members to be appointed by and serve at the pleasure of the governor; 
such members shall not be employed by or on behalf of or be contracting with an employer partici- 
pating in or eligible to participate in the public school insurance authority. 

B. Each member of the board shall serve at the pleasure of the party by which he has been 
appointed for a term not to exceed three years. Any board member who has been appointed and 
who misses four meetings of the board during a fiscal year shall be replaced and shall forfeit his 
position on the board, and his replacement shall be made by the organization affected. The board 
shall set minimum terms of appointment and shall elect from its membership a president, vice 
president and secretary. 

C. The board has the authority to hire a director and appoint such other officers and employees 
as it may deem necessary and has the authority to contract with consultants or other professional 
persons or firms as may be necessary to carry out:the provisions of the Public School Insurance 
Authority Act. The board has the authority to provide for its full- and part-time employees, as it 
deems necessary, employee benefits insurance on the same basis as a member public school dis- 
trict may provide such employee benefits. In addition, the board has the authority to provide to 
members of the board and the employees risk coverages of the same scope and limitations as are 
allowed its member school districts to be provided to their local school boards. The board has the 
authority to provide employees an irrevocable option of qualifying for coverage under either the 
Educational Retirement Act [Chapter 22, Article 11 NMSA 1978] or the Public Employees Retire- 
ment Act [Chapter 10, Article 11 NMSA 1978]. 

D, The members of the board shall receive per diem and mileage as provided in the Per Diem 
and Mileage Act [10-8-1 through 10-8-8 NMSA 1978], but shall receive no other compensation, 
perquisite or allowance. 


History: 1978 Comp., § 22-2-6.5, enacted by Laws 
1986, ch. 94, § 5; 1988, ch. 64, § 11; 1989, ch. 373, § 1; 
1991, ch. 142, § 2; 1978 Comp., 22-2-6.5, recompiled as 
§ 22-29-5, by Laws 20038, ch. 153, § 72. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 
references to the secretary of public education and all ref- 
erences to. the former state board of education or state de- 
partment of education shall be deemed references to the 
public education department. See 9-24-15 NMSA 1978. 

The 1991 amendment, effective June 14, 1991, in 
Subsection A, deleted "public" preceding "education" 
in Paragraph (1), added the proviso at the end of Para- 
graph (5); deleted former Paragraph (6) which read "one 
member to be selected by the New Mexico association of 
educational retirees", added the language beginning "and 
three members" at the end of Paragraph (6) and made a 


related stylistic change; added "for a term not to exceed 
three years" at the end of the first sentence in Subsection 
B; and inserted "hire a director and" near the beginning of 
the first sentence in Subsection C. 

The 1989 amendment, effective June 16, 1989, rewrote 
Subsection A(1), which formerly read "the state superin- 
tendent or his designee"; substituted "school business of- 
ficial" for "member" in Subsection A(2); in Subsection B 
deleted "Except for the state superintendent who serves by 
virtue of his: office," at the beginning of the first sentence, 
and added the present second sentence; and in Subsection 
C added the second, third and fourth sentences. 

The 1988 amendment, effective May 18, 1988, substi- 
tuted "state superintendent or his designee" for "director 
of the office of education of the department of finance and 
administration" in Subsection A(1), "educational retirees" 
for "retired educators" in Subsection A(6), and "state su- 
perintendent" for "director of the office of education" in 
the first sentence in Subsection B. 


22-29-6. Fund created; budget review; premiums. 


A. There is created the "public school insurance fund". All income earned on the fund shall be 
credited to the fund. The fund is appropriated to the authority to carry out the provisions of the 
Public School Insurance Authority Act. Any money remaining in the fund at the end of each fiscal 
year shall not revert to the general fund. 
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B. «The board’ shall determine which money:in the fund constitutes the long-term reserves of 
the authority. The state investment officer shall invest the long-term reserves of the authority in 
accordance with the provisions of Sections 6-8-1 through 6-8-16 NMSA 1978. The state treasurer 
shall invest the money in the fund that does not constitute the long-term reserves of the fund in 
accordance with the applicable provisions of Chapter 6, Article 10 NMSA 1978. 

C. All appropriations shall be subject to budget review through the department of education 
[public education department], the state budget division of the department of finance and admin- 
istration and the legislative finance committee. 

D. The authority shall provide that premiums are collected from school districts and charter 
schools participating in the authority sufficient to provide the required insurance coverage and to 
pay the expenses of the authority. All premiums shall be credited to the fund. 

KH. Any reserves remaining at the termination of an insurance contract shall be disbursed 'to 
the individual school districts, charter schools and other participating entities on a pro rata basis. 

F. Disbursements from the fund for purposes other than procuring and paying for insurance 
or insurance-related services, including but not limited to third-party administration, premiums, 
claims and cost containment activities, shall be made only upon warrant drawn by the secretary of 
finance and administration pursuant to vouchers signed by the director or his designee; provided 


that the chairman of the board may sign vouchers if the position of director is vacant. 


History: 1978 Comp., § 22-2-6.6, enacted by Laws 
1986, ch. 94, § 6; 1989, ch, 373, § 2; 1991, ch. 142, § 3; 
1999, ch. 281, § 18; 1978 Comp., § 22-2-6.6, recompiled 
as § 22-29-6, by Laws 2003, ch. 153, § 72. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 25, § 27, provided that all references to 
the superintendent of public instruction shall be deemed 
references to the secretary of public education and all ref- 
erences to the former state board of education or state de- 
partment of education shall be deemed references to the 
public education department. See 9-24-15 NMSA 1978. 

The 1999 amendment, effective June 18, 1999, substi- 
tuted "Any money remaining in the fund" for "Any funds 


The 1991 amendment, effective June 14, 1991, deleted 
"deposited'in a segregated account and invested in securi-: 
ties eligible for investment by the educational retirement 
board pursuant to Section 22-11-13 NMSA 1978" at the 
end of the first sentence in Subsection A; added Subsec- 
tions B and F; and redesignated former eo erate B to 
D as Subsections C to E. 

The 1989 amendment, effective June 16; 1989, in Sub- 
section B substituted "department of education" for ' ‘office 
of education" and "state budget division" for "budget divi- 
sion"; in Subsection C substituted "fund" for "public school 
insurance fund" in the second sentence;'and substituted 
all of the present language of Subsection D beginning 


with "school" for "districts on a pro rata basis". 
ANNOTATIONS 


"Budget review" as used in Subsection B (now Subsec- 
tion C) means approval of the public school insurance au- 
thority's proposed budget, 1990 Op. Att'y Gen. No. 90-23. 


remaining" in the last sentence of Subsection A, deleted 
"of funds" following "All appropriations" in Subsection C, 
and added the references to charter schools in Subsections 
D and E. 


22-29-7. Authority; duties. 


In order to effectuate the purposes of the Public School Insurance Authority Act, the authority 
has the power to: 

A. enter into professional services and consulting contracts or agreements as necessary; 

B. collect money and provide for the investment of the fund; 

C. collect all current and historical claims and financial information Races any for effective 
procurement of lines of insurance coverage; 

D. promulgate necessary rules; regulations and procedures: for callie arti of the Public 
School Insurance Authority Act; 

-E! by rule, establish a policy to’be followed by participating members relating to the use of vol- 
unteers, The policy shall be distributed to participating members and posted ree the ‘estar 8 8 
web site; 

F. by rule, establish a policy to be followed by burticipating members relating to the use of 
school facilities by private persons; provided that the policy shall relate only to liability and risk 
issues and shall not affect the rights and responsibilities of local school boards to determine how, 
when and by whom school district facilities are used. The policy shall be distributed to participat- 
ing members and posted upon the authority's web site; 

G. provide public liability coverage for health care liability of health care student interns cur- 
rently enrolled in health care instructional programs provided by any member; : 
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H. insure, by negotiated policy, self-insurance or any combination thereof, participating mem- 
bers against claims of bodily injury, personal injury or property damage related to the use of school 
facilities by private persons; provided that the coverage shall be subject to the following conditions: 
(1) no more than one million dollars ($1,000,000) shall be paid for each occurrence; and 
(2) the coverage shall only apply if the participating member was following the policy ad- 
opted by the authority pursuant to Subsection F of this section; 

I. negotiate new insurance policies covering additional or lesser eneeet es as determined ap- 
propriate by the authority, but the authority shall maintain all coverage levels required by federal 
and state law for each participating member. In the event it is practical to self-insure wholly a 
particular line of coverage, the authority may do so; 

J. procure lines of insurance coverage in compliance with the provisions of the Health Care’ 
Purchasing Act [Chapter 13, Article 7 NMSA 1978] and the competitive sealed proposal process of 
the Procurement Code [13-1-28 through 13-1-199 NMSA 1978]; provided that any group medical 
insurance plan offered pursuant to this section shall include effective cost-containment measures 
to control the growth of health care costs. The board shall report annually by September 1 to ap- 
propriate interim legislative committees on the effectiveness of the cost-containment measures 


required by this subsection; and 


K. purchase, renovate, equip and furnish a building for, the board. 


History: 1978 Comp., § 22-2-6.7, enacted by Laws 
1986, ch. 94, §.7; 1989, ch. 373, § 3; 1990, ch. 6, § 21; 
1991, ch. 142, § 4; 1994, ch. 62, § 21; 1997, ch. 74, § 7; 
recompiled as § 22-29-7 by Laws 2003, ch. 158, § 72; 
2003, ch. 273, § 22; 2009, ch. 198, § 1; 2011, ch. 120, § 1. 

The. 2011 amendment, effective June 17, 2011, 
granted the authority the power to provide public liability 
coverage for health care student interns. 

The 2009 amendment, effective July 1, 2010, added 
Subsections D through G, 

The 2003 amendment, effective July 1, 2003, deleted 
former Subsection A which read: "employ the services of 
the state fiscal agent or select its own fiscal agent pur- 
suant to regulations adopted by the board; provided that 
for the purposes of disbursing all money other than that 
in the fund, the secretary of finance and administration 
shall be the fiscal agent for the authority;" and redesig- 
nated former Subsections B to H as present Subsections A 
to G; in present Subsection B, inserted "money and" near 
the beginning, and deleted "and disburse money in" near 
the end. 

The 1997 amendment, effective July 1, 1997, inserted 
"provisions of the Health Care Purchasing Act and the" 
following "procure lines of insurance coverage in compli- 
ance with the".in Subsection G and deleted the remainder 
of the Subsection after "purchase, renovate, equip and fur- 
nish a building for.the board" in Subsection H. 


The 1994 amendment, effective March 4, 1994, added 
the language beginning "provided that" in Subsection G. 

The 1991 amendment, effective June 14, 1991, added 
the proviso at the end of Subsection A; rewrote Subsec- 
tion C which read "collect, invest and disburse funds"; and 
deleted "the authority is authorized to" at the beginning 
of Subsection I. 

The 1990 amendment, effective February 13, 1990, 
added "and" at the end of Subsections G and H_ and, in 
Subsection I, substituted "seventy-eighth fiscal year" for 
"seventy-seventh fiscal year" in the first sentence and 
"seventy-ninth fiscal year" for "seventy-eighth fiscal year" 
at the end of the second sentence. 

The 1989 amendment, effective June 16, 1989, added 
Subsections H and I, 


ANNOTATIONS 


Contract action not barred by sovereign immu- 
nity. — Receiving a premium, providing insurance cov- 
erage, and denying benefits indicated the existence of a 
valid, written, enforceable insurance contract under the 
Public School Insurance Authority Act between the New 
Mexico public schools insurance authority and a school 
district regarding the authority's first-party insurance ob- 
ligation; therefore, the school district stated a claim for 
breach of contract which was not barred by sovereign im- 
munity. Moriarty Mun. Schs. v. N.M. Pub. Schs. Ins. Auth., 


2001-NMCA-096, 131 N.M. 180, 34 P.3d 124, 


22-29-8. Receipts and disbursements; issuance of warrants, purchase 
orders and contracts; deposit of funds. | 


A. All premiums and other money collected by'the authority shall be deposited in the fund. 
Except as provided in Subsection.F of Section 22-2-6.6 NMSA 1978 [22-29-6 NMSA 1978], funds 
shall be disbursed directly by the authority, but receipts and disbursements are subject to audit 
by the state auditor. Except as provided in that subsection, the authority is not required to submit 
proposed vouchers, purchase orders or contracts to the department of finance and administration 
as otherwise provided by law. The department of finance and administration shall not require the 
authority to rebid or to disapprove any contractual arrangements determined by the board to be in 
the best interests of the authority. 

B. Except as provided in Subsection F of Section 22-2-6.6 NMSA 1978 [22-29-6 NMSA 1978], 
the board shall issue warrants in the name of the authority against funds of the authority in 
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payment of its lawful obligations, issue purchase orders and contract for goods or services in the 
name of the authority. The authority shall provide its own warrant, purchase order and contract 
forms as well as other supplies and equipment. 


History: 1978 Comp., § 22-2-6.8, enacted by Laws The 1991 amendment, effective June 14, 1991, in 
1986, ch. 94, § 8; 1991, ch. 142, § 5; 1978 Comp., § 22- Subsection A, substituted the first two sentences for a 
2-6.8, recompiled as § 22-29-8, by Laws 2003, ch. sentence which read "All premiums and other money col- 
158, § 72. lected by the authority shall be received and disbursed 

Bracketed material. — The bracketed material was directly by the authority, but receipts and disbursements 
inserted by the compiler and is not part of the law. are subject to audit by the state auditor", added the excep- 

Laws 2008, ch. 153, § 72 recompiled former 22-2-6.6 tion at the beginning of the third Sentence and added the 
NMSA 1978:as 22-29-6 NMSA 1978, effective April 4, final sentence and, in Subsection B, added the exception 
2008. at the beginning. 


22-29-9. Participation; waivers. 


A. School districts and charter schools shall participate in the authority, unless the school dis- 
trict or charter school is granted a waiver by the board. 

B. In determining whether a waiver should be granted, the board shall establish minimum ben- 
efit and financial standards for the desired line of coverage. These‘ minimum benefit and financial 
standards and the proposed time schedule for responsive offers shall be sent to all school districts 
and charter schools at the time the request for proposals for the desired line of coverage is issued. 
Any school district or charter school seeking a waiver of coverage shall match the minimum benefit 
and financial standards set forth in the request for proposals for the desired line of coverage. School 
districts and charter schools shall submit documentation of their proposals matching the board's 
minimum benefit and financial requirements prior to the deadline established by the board. The 
authority has the power to approve or disapprove a waiver of participation based on the documen- 
tation submitted by the school district or charter school regarding the benefit and financial stan- 
dards established by the board. The board shall grant a waiver to a school district or charter school 
that requests a waiver and that has met the minimum benefit and financial standards within the 
time schedule established by the board. Once the board awards the insurance contract, no school 
district or charter school shall be granted a waiver for the entire term of the contract. 

C. Anyschool district or charter school granted a waiver of participation for health insurance 
shall be required to petition for participation in other kinds of group insurance coverage and shall 
be required to meet the requirements established by the authority prior to participation in other 
kinds of group insurance coverage. A school district or charter school which has been granted a 
waiver shall be prohibited from participating in the coverage for which a waiver was granted for 
the entire term of the authority's insurance contract. Provided, however, that if the authority con- 
tracts for a line or lines of coverage for a period of eight years, the board may establish procedures 
and preconditions for authorizing a school district or charter school which has been granted a 
waiver to again participate in the coverage after the expiration of the first four years of coverage. 

D. Any school district or charter school granted a waiver of participation for workers’ com- 
pensation shall be required to petition for participation in other risk-related coverages and shall 
be required to meet the requirements established by the authority prior to participation in other 
kinds of risk-related coverages. A school district or charter school which has been granted a waiver 
shall be prohibited from participating in the coverage for which a waiver was granted for the en- 
tire term of the authority's insurance contract. 

E. Educational entities may petition the authority for permission to participate in the insur- 
ance coverage provided by the authority. To protect the stability of the fund, the authority shall 
establish reasonable terms and conditions for participation by educational entities. 

F. A participating school district or charter school may separately provide for coverage addi- 
tional to that offered by the authority. 

G. The local school districts, charter schools or the authority, as appropriate, may provide for 
marketing and servicing to be done by licensed insurance agents or brokers who should receive 
reasonable compensation for their services. 
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History: 1978 Comp., § 22-2-6.9, enacted by Laws | appropriate, the-local school districts", and inserted "o 
1986, ch. 94, § 9; 1989, ch. 373, § 4; 1999, ch. 281, § 19; brokers". 
1978 Comp., § 22-2-6.9, recompiléd as § 22.29.9, by 
Laws 2003, ch. 153, § 72. ANNOTATIONS 

The 1999 amendment, effective June 18, 1999, added Duty to defend lawsuit until exclusion proven. — 
references to charter schools throughout the section, and The authority had the duty to defend a federal lawsuit 
substituted " ‘workers’ compensation" for "workmen's com- against.a school district until it.could establish that the 
pensation" in the first sentence of Subsection D. claims for discrimination and civil rights violations were 

The 1989 amendment, effective June 16, 1989, a factually supported only by acts connected with sexual 
Subsection B substituted "proposals" for "proposal" in the misconduct, such acts being excluded from the insurance 


second and third sentences; added the third sentence of policy. Lopez v. N.M.Pub. Sch. Ins, Auth., 1994-NMSC-017,! 
Subsection C; and in Subsection G substituted all of the 117 N.M. 207, 870 P.2d 745. 


present language preceding, "may provide" for "Whenever 


22-29-10. Group insurance contributions. 


A. Group insurance contributions for school districts, charter schools and participating entities 
in the authority shall be made as follows: 

(1) at least seventy-five percent of the cost of the insurance of an —— whose annual 
salary is less than fifteen thousand dollars ($15,000); 

(2) » at least seventy percent of the cost of the insurance of an Gtiplapis whose annual salary 
is fifteen thousand dollars ($15,000) or more but less than twenty thousand dollars ($20,000); 

(3) \at least sixty-five percent of the cost of the insurance of an employee whose annual 
salary is twenty thousand dollars ($20,000) or more but less than twenty-five thousand dollars 
($25,000); or: 

(4) ‘atleast sixty percent of the cost of the insurance of an employee whose annual salary 
is twenty-five thousand dollars ($25,000) or more. 

B. Within available revenue, school districts, charter schools. and participating entities in the 
authority may contribute up to eighty percent of the cost of the insurance of all employees. 

C. -Whenever a school district, charter school or participating entity in the authority offers to 
its employees alternative health plan benefit options, including health maintenance organiza- 
tions, preferred provider organizations or panel doctor plans, the school district; charter school 
or participating entity may pay an amount on behalf of the employee and family member for the 
indemnity health insurance plan sufficient to result in equal employee monthly costs to the cost 
of the health maintenance organization plans, preferred provider organization plans or panel 
doctor plans, regardless of the percentage limitations in the Public School Insurance Authority 
Act. School districts, charter schools and participating entities in the authority may pay up to one 
hundred percent of the first fifty thousand dollars ($50,000) of term life insurance. 


History: 1978 Comp., § 22-2-6.10, enacted by Laws The 1999 amendment, effective June 18, 1999, in- 


1989, ch, 378, § 5; 1999, ch. 281, § 20; 1978 Comp., 22-2- -serted references to charter schools throughout the sec- 
6.10, recompiled as § 22.29. 10, by Laws 2008, ch. 153, tion, and deleted "public school insurance" "public 
§ 72; 2004, ch. 82, § 2. schools insurance” preceding "authority" in the. inteadtne 

The 2004 amendments, effective May 19, 2004, in tory language of Subsection A and the first and second 
Subsection A, inserted "at least" at the beginning of Para- . _ sentences of Subsection B. 


graphs (1) through (4); added a new Subsection B; and re- 
designated former Subsection B as Subsection C. 


22-29-11. Expenditure of insurance proceeds for public schools. 


Payment for a claim under property insurance coverage for property damage to public school 
facilities may be paid directly to the school district, or, pursuant to the Procurement Code [13-1-28 
through 13-1-199 NMSA 1978], the insurance proceeds may be expended by the insurer to repair 
the damage. If the payment is made directly to the school district, without further approval of the 
authority or any insurance carrier, the proceeds of the insurance payment may be expended by the 
school district to repair or replace the damaged facility if: 
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A. the school district complies with the Procurement Code; and 
B. contracts for the repair or replacement are approved by the public mS facilities ane ig 
pursuant to Section 22-20-1 NMSA 1978, provided that: 
(1) the cost of settlement of the insurance claim shall not be increased by aeeraaits of the 
insurance proceeds in the construction contracts; and 
(2) insurance claims settlements shall continue to be governed by insurance policies, 
memoranda of coverage and rules related to them. 


History: Laws 2005, ch. 274, § 18. Effective dates. — Laws 2005, ch. 274, § 20 made 
Laws 2005, ch. 274, § 18 effective April 6, 2005. 


22-29-12. Due process reimbursement. 


The authority shall include due process reimbursement in its self-insured retention risk pool. 
Each year, the legislature shall authorize the board to collect the due process reimbursement pre- 
mium from member districts and charter schools to cover the cost of due process reimbursement. 
From the authorization, the board shall allocate due process reimbursement premiums based on a 
school district's or charter school's claims experience and other criteria determined by the board. 
A single due process reimbursement shall not exceed one hundred thousand dollars ($100,000). 

Prior to the beginning of each fiscal year, the authority shall determine the amount of money 
available in the fund for special education due process reimbursements. The authority shall 
set forth in its general liability memorandum of coverage the provisions for distribution of that 
amount for due process reimbursements to school districts and charter schools, including: 

A. the process by which school districts and charter schools submit claims for reimbursement 
by the end of the fiscal year; and 

B. the method for distributing the money available to school districts and charter schools on a 
pro rata basis if the available money is not sufficient to cover all claims. 


History: Laws 2007, ch. 236, § 3; 2008, ch. 56, § 2. The 2008 amendment, effective July 1, 2008, de- 
creased the maximum single due process reimbursement 
from $300,000 to $100,000 and added the last paragraph. 


ARTICLE 30 
Statewide Cyber Academy Act: 


Sec. Sec. 

22-30-1. Short title. 22-30-6.. Distance learning students. 

22-30-2, Definitions. : 22-30-7. Distance learning and computer-based courses: 
22-30-3. Statewide cyber academy created. 22-30-8.. Evaluation of regional. education cooperative 


22-30-4.. Department rules, distance learning networks. 
22-30-5. Statewide cyber academy; duties. 


22-30-1. Short title. 


Sections 1 through 7 [and 11] of this act [Chapter 22, Article 30 NMSA 1978] may be cited as the 
"Statewide Cyber Academy Act". 


History: Laws 2007, ch. 292, § 1 and Laws 2007, ch. Compiler's notes, — Laws 2007, ch. 292, § 1 and Laws 
293, § 1. 2007, ch. 293, § 1 enacted identical new sections, effective 
Bracketed material. — The bracketed material was June 15, 2007. 
inserted by the compiler and is not part of the law. 
Laws 2007, ch, 292, § 11 and Laws 2007, ch. 293, § 11, 
recompiled former 22-13-27 NMSA 1978 into the State- 
wide Cyber Academy Act as 22-30-7 NMSA 1978. 
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22-30-2. Definitions. 


As used 1 in the Statewide Cyber Academy Act: 

A. "course provider" means a person that supplies ae enaaiaed course content for distance 
learning courses; 

B. "distance learning course" means an educational course that is taught where the student 
and primary instructor are separated by time or space and linked by technology; ) 

C, "distance learning student" means a qualified student as defined in Section 22-8- 2 NMSA 
1978 who is enrolled in one or more distance learning courses for credit; 

D. “learning management system" means a software application that facilitates online instruc- 
tion and interaction between teachers and distance learning students; 

E. "local distance learning site" means a school district or charter school that offers and grants 
credit for distance learning courses to distance learning students enrolled in the school district or 
charter school; 

F, "primary enrolling district" means the school ied at or charter school in which the dintenee 
learning student is enrolled; . 

G. "regional host" means an educational institution, school district or other entity selected by 
the statewide cyber academy to coordinate the delivery of distance learning courses within a broad 
geographic region of the state; 

H. "service center" means the single central facility where digritiatantees and management 
functions of the statewide cyber academy are physically located in New Mexico; and 

I. "statewide cyber academy" means the department's collaborative program that offers dis- 
tance lepgping courses to all local distance wees sites. 


History Laws 2007, ch. 292, § 2 ond wn 2007, ch. Compiler's notes. — Laws 2007, ch. 292, § 2 and Laws 
293, § 2 -. 2007, ch. 298, § 2 enacted identical new sections, effective 
, 7 June 15, 2007. 


22-30-3. Statewide cyber academy created. 


The "statewide cyber academy" program is created in the department. The statewide cyber 
academy is a collaborative program among the department, the higher education department, 
telecommunications networks and representatives of other state agencies engaged in provid- 
ing distance education. The statewide cyber academy shall provide distance learning courses for 
grades six through twelve and professional development for teachers, instructional support pro- 
viders and school administrators. 


History: Laws 2007, ch. 292, § 3 and Laws 2007, ch. department referred to in the Statewide Cyber Acad- 
293, § 3. emy Act means the public education department, 22-1-2 

Compiler's notes. — Laws 2007, ch. 292, § 3 and Laws NMSA 1978. . 
2007, ch. 298, § 3 enacted identical new sections, effective Cross references. — For the public education depart- 
June 15, 2007. ment, see 9-24-4 NMSA 1978. 

The Statewide Cyber Academy Act was enacted as For the higher education department, see 9-25-1 NMSA 
part of the Public School Code, 22-1-1 NMSA 1978. The 1978, 


22-30-4. Department rules. 


The department shall promulgate rules to carry out the provisions of the Statewide Cyber 
Academy Act. 


History: Laws 2007, ch. 292, § 4 and Laws 2007, ch, Compiler's notes. — Laws 2007, ch. 292, § 4 and Laws 
2938, § 4. 2007, ch. 298, § 4 enacted identical new sections, effective 
June 15, 2007. 


22-30-5. Statewide cyber academy; duties. 
The statewide cyber academy shall: 
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A. » establish a distance learning course delivery system that is efficient and cost-effective and 
that uses a statewide service center and regional hosts to provide oe distance learning 
courses; 

‘B. select regional hosts based on pre-existing experience and daghaits to facilitate the deliv- 
ery of distance educational programs, including public post-secondary educational institutions, 
regional education cooperatives and school districts; 

—C. provide technical and program support to regional hosts and local distance learning sites; 

D. ensure that all distance learning courses offered by course providers are taught by highly 
qualified teachers or members of the faculty of accredited post-secondary educational institutions 
and meet state academic content and performance standards; 

E. ' provide for reasonable and equitable means to allocate the costs of distance learning courses 
among the statewide cyber academy, the course providers and the school districts whose students 
are enrolled in a distance learning course; 

F. give first priority to the delivery of distance learning courses for credit to distance learning 
students who have the greatest.need because of geographic location or circumstanees in which 
a school district may have difficulty delivering essential course instruction due to financial re- 
straints or lack of highly qualified teachers; provided that in fiscal year 2008 the statewide cyber 
academy shall include, among those distance learning students who are determined to have the 
greatest need, distance learning students served by school districts that are members of regional 
education cooperatives three, eight and nine; 

G. ensure that the statewide cyber academy's learning management system is compatible with 
school district and department data collection, analysis and reporting systems; / 

H. ensure that all deficiencies in the infrastructure, hardware and software in the statewide 
cyber academy are corrected in accordance with educational technology adequacy standards pur- 
suant to Section 22-15A-11 NMSA 1978; 

I.. comply with all rules governing privacy and confidentiality of student. records for secure 
record storage; 

J. offer distance learning courses to distance learning students; 

K. offer professional development via distance learning, using a learning management system; 

L.. assist the council on technology in education in its development. of the statewide plan re- 
quired by Section 22-15A-7 NMSA 1978, including a statewide cyber academy plan that addresses 
short- and long-range goals; 

M. define and coordinate the roles and responsibilities of the collaborating agencies to estab- 
lish_a distance learning governance and accountability framework; and 

N. conduct an annual evaluation and provide.an annual report to the department and the 
legislature that includes a detailed report of expenditures; a description of services provided, 
including the number and location of local distance learning sites, public schools and distance 
learning students served; the courses offered; the credits generated by local distance learning 
sites; and student and teacher accountability reporting data. 


History: Laws 2007, ch. 292, § 5 and Laws 2007, ch. Compiler's notes. — Laws 2007, ch. 292, § 5 and Laws 
293, 8 5. 2007, ch. 293, § 5 enacted identical new sections, effective 
June 15, 2007. 


22-30-6. Distance learning students. 


A. A student must be enrolled.in a public school or a state-supported school and must have 
the permission of thé student's local distance education learning site to enroll in a distance learn- 
ing course. A distance learning student shall only be counted in the student's primary enrolling 
district for the purpose of determining the membership used to calculate a school district's state 
equalization guarantee. A student shall have only one primary enrolling district. 

B. A home school student may participate in the statewide cyber academy by enrolling for one- 
half or more of the minimum course requirements approved by the department for public school 
students in the school district in which the student resides; or, if the student is enrolled for less than 
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one-half of the minimum course requirements, the student may participate in the statewide cyber 
academy by paying not more than thirty-five percent of the current unit value per curricular unit. 

C. A student enrolled in a nonpublic school may participate in the statewide cyber academy if 
the school in which the student is enrolled enters into a contract with the school district in which 
the nonpublic school is located. 

D. Astudent who is detained in or committed to a juvenile detention facility or a facility for the 
long-term care and rehabilitation of delinquent children may participate in the statewide cyber 
academy if the facility in which the student is enrolled enters into a contract with the school dis- 
trict in which the facility is located. 


History: Laws 2007, ch. 292, § 6 and Laws 2007, ch. Compiler's notes, — Laws 2007, ch. 292, § 6 and Laws’ 
293, § 6. 2007, ch. 293, § 6 enacted identical new sections, effective 
June 16, 2007. 


22-30-7. Distance learning and computer-based courses. 


Public schools that offer distance learning and computer-based courses of study shall provide 
accompanying electronic formats that are usable by a person with a disability using assistive 
technology, and those formats shall be based on the American standard code for information inter- 
change, hypertext markup language and extensible markup language. 


History: Laws 2008, ch. 162, § 2; recompiled by 1978 into the Statewide Cyber Academy Act as 22-30-7 

Laws 2007, ch. 292, § 11 and Laws 2007, ch. 293, § 11. NMSA 1978, effective June 15, 2007. 
Recompilations. — Laws 2007, ch. 292, § 11 and Laws 

2007, ch. 298, § 11 recompiled former 22-13-27.NMSA 


22-30-8. Evaluation of regional eunivation cooperative digtatide learning 
networks. 


A network developed by regional education cooperatives three, eight and nine shall serve as a 
regional host in fiscal year 2008. The statewide cyber academy shall provide a preliminary report 
to the governor and the legislature by January 1, 2008 on the quality and cost-effectiveness of 
the provision of distance learning courses by the regional education cooperatives. At the end of 
fiscal year 2008, the statewide cyber academy shall prepare a final report on the quality and cost- 
effectiveness of services provided, including whether the services increased-the rigor of school 
district and charter school curricula, and make recommendations for the expansion to other re- 
gional education cooperatives. 


History: Laws 2007, ch. 292, § 7 and Laws 2007, ch. Compiler's notes. — Laws 2007, ch. 292, § 7 and Laws 

293, § 7. 2007, ch. 293, § 7 enacted identical new sections, effective 
June 15, 2007. 
School Athletics Equity 

Sec. Sec. 
22-31-1. Short title. ..  22-31+4, Disclosure to students and public. 
22-31-2. Applicability; nondiscrimination. 22-31-5.. Assurance of compliance; sors 
22-31-3. Data reporting. 22-31-6. Report to governor and legislature. 


22-31-1. Short title. 
This act [22-31-1 through 22-31-6 NMSA 1978] may be cited as the "School Athletics Equity. Act". 


History: Laws 2009, ch. 178, $1. 
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Effective dates. — Laws 2009, ch. 178 contained no IV, § 23, was effective June 19, 2009, 90 days after the 
effective date provision, but, pursuant to N.M. Const., art. adjournment of the legislature. 


22-31-2. Applicability; nondiscrimination. 


Except as provided in Subsections C, D and E of Section 22-31-3 NMSA 1978, the School 
Athletics Equity Act applies to each public school that has an athletics program for grades 
seven through twelve. Each public school shall operate its program in a manner that does not 
discriminate against students or staff on the basis of gender. 


History: Laws 2009, ch. 178, § 2; 2012, ch. 24, § 1. programs in grades seven and eight, and at the beginning 
The 2012 amendment, effective May 16, 2012, elimi- of the first sentence, added "Except as provided in Subsec- 
nated certain reporting requirements for school athletics tions C, D and E of Section 22-31-3 NMSA 1978,". 


22-31-3. Data reporting. 


The department shall collect annual data from public schools on their athletics programs. 
Each public school shall collect and submit the prior-year data required in this section in a for- 
mat required by the department. The data submitted shall include: 

A. by August 31, 2011, the following information pertaining to enrollment: 

(1) the total enrollment in each public school as an average of enrollment at the second 
and third reporting dates; 

(2) student enrollment by gender; 

(3) total number of students participating in athletics; 

(4) athletics participation by gender; and 

(5) the number of boys' teams and girls' teams by sport and by competition level; 

B. by August 31, 2011, the following information pertaining to athletic directors and coaches: 

(1) the names and genders of each public school's athletic director and other athletic 
program staff; 

(2) the names of each team's coaches, with their gender, job title and employment status, 
such as full-time, part-time, contract or volunteer, specified; 

(3) the coach-to-athlete ratio for each team; and 

(4) the stipend or other compensation for coaching paid to coaches of boys' teams and to 
coaches of girls' teams for each public school; : 

C. by August 31,2012, an accounting of the funding sources that are used to support the school's 
athletics programs in grades nine through twelve and to which programs those funds are allo- 
cated; funding sources include state funding, federal funding, fundraising or booster clubs, game 
and concession receipts, gate receipts, cash or in-kind donations, grants and any other source; 

D. by August 31, 2012, the following information regarding expenses for athletics programs in 
grades nine through twelve, including: 

(1) any capital outlay expenditures for each public school's athletics programs; and 

(2) the expenditures for each public school's athletics programs, including travel expenses 
such as transportation, meal allowances and overnight accommodations; equipment; uniforms; 
facilities; facilities improvements; publicity expenses; awards; banquets; insurance; and any other 
expenses incurred by each athletic program; and 

E. by August 31, 2012, a statement of benefits and services to each athletic program in grades 
nine through twelve, including: 

(1) replacement schedules for uniforms; 
(2) practice and game schedules; and 
(3) locker rooms, weight rooms and practice, competitive and training facilities, 


History: Laws 2009, ch. 178, § 3; 2012, ch. 24, § 2. programs in grades seven and eight and clarified other 

The 2012 amendment, effective May 16, 2012, elimi- reporting requirements; in Subsection A, in Para- 

nated certain reporting requirements for school athletics graph (1), after "average of enrollment at the", deleted 
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"eighteen and one hundred twentieth days of the school twelve"; and in Paragraph (2), after “athletics programs", 
year" and added "second and third reporting dates"; in deleted "and (3) the expenditure for individual teams" 
Subsection B, in the introductory sentence, after "direc- and after "expenses incurred by each"; deleted "team" 
tors and coaches", deleted "and other school personnel"; and added "athletic program"; and in Subsection E, in 
in Paragraph (1), after "athletic director’, added "and the introductory sentence, after "services to each", de- 
other athletic program staff"; and in Paragraph (2), af- leted "team" and added "athletic program in grades nine 
ter "team's coaches", deleted "and other team personnel"; through twelve"; in Paragraph (1), after "schedules for", 
in Subsection C, after "athletics programs", added "in deleted "equipment" and after "uniforms", deleted "and 
grades nine through twelve" and after "and to which", supplies"; in Paragraph (3), at the beginning of the sen- 
deleted "teams" and added "programs"; in Subsection D, tence, deleted "access to"; and deleted former Paragraph 
in the introductory sentence, after "regarding expenses", (4), which required a statement of assistance in obtain- 
added "for athletics programs in grades nine through ing scholarships. 


22-31-4. Disclosure to students and public. 


A. Each public school shall make its data available to the pape including all nee relied 
upon to compile the data. Each public school shall inform all students at the public school of their 
right to review the data. 

B. The department shall publish the following information: 

(1). each public school's data; and 
(2) alist of public schools that did not submit fully completed data.. 

C. Each public school shall maintain its data and all materials relied upon to complete the 
data for at least three years. Each public school shall publish its data in a newspaper of general 
circulation in the state or make the data available on a publicly accessible web site. . 


History: Laws 2009, ch. 178, § 4. IV, § 28, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 178 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


22-31-5. Assurance of compliance. _ 


A. Each public school shall submit an assurance of compliance with Title 9 to its local school 
board or governing body and provide a copy to the department no later than August 31 of each 
year. The assurance shall be signed by the superintendent of the district or the head administrator 
of the charter school. The department shall publish, in a newspaper of general circulation in the 
state or on a publicly accessible web site, a list of public schools that fail to submit the assurance 
of compliance with Title 9. 

B. As used in this section, "Title 9" means federal Public Law 92- 318, Title 9, of the Education 
Amendments of 1972, which is codified at 20 U.S.C. 1681, et seq., and the regulations promulgated 
pursuant to that act. 


History: Laws 2009, ch. 178, § 5. | IV, § 23, was effective June 19, 2008, 90 days after the 
Effective dates. — Laws 2009, ch. 178 contained no adjournment of the legislature. — 
effective date provision, but, pursuant to N.M. Const., art. 


22-31-6. Report to governor and Spislstar® 


Beginning December 1, 2011, the department shall submit annually a’report on the School 
Athletics Equity Act to the governor and the legislature, including a summary of the data re- 
ceived from the public schools. The report shall include recommendations on how to increase 
gender equity in athletics in public schools. The department shall post the report on its web site. 


History: Laws 2009, ch. 178, § 6. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 178 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
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22-32-1 COMMUNITY SCHOOLS 22-32-83 
ARTICLE 32. 
Community Schools 
Sec, oat BY att Sec, 
22-32-1. Short title. 22-32-5. Definitions. 
22-32-2. Purpose. 22-32-6, Community school framework; community school 
22-32-3. Community schools initiatives; school i improye- ’ coordinator. 
_ ment functions; requirements, . 22-32-7. Coalition for community schools. 
22-32-4. Community schools initiatives; indirect. costs; 22-32-8. Community schools fund; created; accountability. 


grants; school district, group of public schools 
or public school duties; requirements. 


22-32-1. Short title. Dt 
Chapter 22, Article 32 NMSA 1978 may be cited as the "Community Schools Act", 


The 2017 amendment, effective June 16, 2017, 
changed "This act" to "Chapter 22, Article 32" NMSA 
1978". 


History: Laws 2013, ch. 16, § 1; 2017, ch. 66, § 1. 


22-32-2. Purpose. 


The Community Schools Act is enacted to provide a strategy to organize the resources of a com- 
munity to ensure student success while addressing the needs, including cultural and linguistic 
needs, of the whole student from early childhood programs and voluntary public pre-kindergarten 
through high school graduation; to partner federal, state and local and tribal governments with 
community-based organizations to improve the coordination, delivery, effectiveness and efficiency 
of services provided to students and families; and to coordinate resources, in order to align and 
leverage community resources and integrate funding streams. 


History: Laws 20138, ch, 16, §:2; 2019, ch. 198, § 1. 

The 2019 amendment, effective July 1, 2019, ex- 
panded the purpose of community schools to address the 
cultural and linguistic needs of students from early child- 
hood programs and pre-kindergarten through high school 
graduation; after "addressing the needs,", added "including 


cultural and linguistic needs", after "whole student", added 
"from early childhood programs and voluntary public pre- 
kindergarten through high school graduation", after "state 
and local", deleted "entities" and added "and tribal govern- 
ments", after "with", deleted "private", and after "provided 
to", deleted "children" and added "students". 


22- 32-3. Gommenrity schools initiatives; school improvement functions; 
requirements. 


» A’ A community schools initiative may be created in any public school in the state and may be 
created as a consortium of public schools. 
B. A community schools initiative shall include the-following: 

(1) alead partner agency, including a public or private agency or community-based organi- 
zation, to help coordinate programs and services; 

(2) an annual assessment that is a meaningful and collaborative inquiry process to de- 
velop a comprehensive understanding of local needs and assets and of community resources that 
is' conducted by the community school coordinator and informed by the site-based leadership 
team and that relates to the Seacoane alignment and delivery of programs and services within the 
community school; and’. 

(3) the community school Paseo ati 

C. A lead partner agency for more than three public'schools shall provide a full-time position 
that supports the community school coordinators at those public schools. 

D. Where early childhood services and supports are indicated as a need, a ‘community school 
site-based leadership team ‘shall prioritize strong partnerships ‘and integration with early 
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childhood providers located both on and off the public school campus, including transportation to 
meet community needs, 


History: Laws 2013, ch. 16, § 3; 2017, ch. 66, § 2; “iy The 2017 amendment; effective June 16, 2017, re- 


2019, ch. 198, § 4. quired a community schools initiative to include oppor- 

The 2019 amendment, effective July 1, 2019, required tunities to strengthen behavior of students, expanded 
community school initiatives to work with a lead partner the core strategies requirement for strengthening the be- 
agency to conduct an annual community needs and assets havior of students, and required each community schools 
assessment and to implement a program framework; in initiative to establish and implement an independently 
Subsection A, after "state", added "and may be created as evaluated and evidence-based or results-based model of 
a consortium of public schools"; deleted former Subsection integrated student services and comprehensive supports 
B and redesignated former Subsection C as Subsection B; proven to increase student achievement; in Subsection 
in Subsection B, in Paragraph B(2), after "an", added "an- B, in the introductory clause, after "shall include", de- - 
nual", after "assessment", added "that is a meaningful and leted "but not be limited to", and after "set of strategies", 
collaborative inquiry process to develop a comprehensive added "and opportunities to strengthen behavior for all 
understanding of local needs and assets and", after "com- students", in Paragraph B(1), after "including", deleted 
munity resources", deleted "informed by students, fami- "before- and", and after "after-school programs", deleted 
lies and community and school leaders" and added "that ~~ "as well as" and added "and", deleted former Paragraph 
is conducted by the community school coordinator and B(3) and added new Paragraphs B(3) through B(6); in 
informed by the site-based leadership team and", after Subsection C, Paragraph C(1), after "including", de- 
"effective", added "alignment and", and after "delivery of", leted "but not limited to", in Paragraph C(3), after the 
deleted "core services on site" and added "programs and first occurrence of "the", deleted "establishment of an 
services within the community school", deleted former evaluation process that measures both the quality and 
Paragraph (3) and added new Paragraph B(3); and added quantity of outcomes", and added the remainder of the 
new Subsections C and D. paragraph. 


22-32-4. Community schools initiatives; indirect costs; grants; school 
district, group of public schools or public school duties; 
requirements, 


A. Aschool district shall bear any indirect costs associated with the establishment and imple- 
mentation of a community school within the school district. 

B. Subject to the availability of funding, grants for community schools initiatives are avail- 
able to a school district, a group of public schools or a single public school that has demonstrated 
partnerships with the local community to establish, operate and sustain the community school 
framework and that meets department eligibility requirements. 

C. The department shall promulgate rules and procedures to distribute funds through a com- 
petitive grant program developed and designed i in partnership with the coalition for community 
schools. 

D. Applications for grants for community schools initiatives shall be in the form jabato by 
the department to support a continuum of community school development. 

E. A school district, a group of public schools or a single public school that uses funds under 
this section to transform a public school into an evidence-based community schools initiative shall: 

(1) use rigorous, transparent, equitable and evidence-based evaluation: systems to assess 
the effectiveness of the implementation of the community schools initiative; 
(2) provide ongoing, high-quality professional development that: 
(a) aligns with the community school's instructional program; 
(b) facilitates effective teaching and learning; and 
(c) supports the implementation of school reform strategies; and 
(3) give the community school sufficient operational flexibility in programming, curricu- 
lum, staffing, budgeting and scheduling so that the community school can fully implement a com- 
prehensive community school framework designed to focus on improving the community school 
climate, student academic achievement, attendance, behavior, family engagement and, for high 
schools, graduation rates and readiness for college or a career. 

F, If a grantee receives funding to-implement the community schools initiative at three or 
more public school sites, the school district shall employ a community schools director or man- 
ager to oversee and coordinate implementation across all of the covered school sites and, ensure 
the employment of a community school coordinator by the lead partner agency at each school site. 
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COMMUNITY SCHOOLS 


22-32-5 


G. A school district or public school may use Title 1 funds for its community schools initiative 
and the department may use Title 1 funds to invest in community schools statewide. 
H. The department is authorized to “gna planning; implementation and renewal grants to 


eligible applicants as follows: 


(1) a one-year, one-time plariitfieg grant of up to fifty thousand dollars ($50,000) for each eli- 
gible public school to conduct an initial school.and community needs assessment, identify commu- 
nity supports and services through asset mapping and establish a site-based leadership team; and 

(2) annual implementation grants of one hundred fifty thousand dollars ($150, 000) each 
year for a period of three years for each eligible school; and 

(3) at the conclusion of the initial three-year grant period, applicants may atiply for a re- 
newal grant for one year in an amount determined by the department. 

I, Eligible applicants shall provide satisfactory documentation required by the department 
that the applicant intends to apply for an implementation grant within six months of receiving a 


planning grant. 


J. Eligible applicants shall submit an application for an implementation or renewal grant to 
the department for each eligible community school through the grant authorization process. 


History: Laws 2013, ch. 16, § 4; 2017, ch. 66, § 3; 
2019, ch. 198, § 5... 

The 2019 amendment, effective July 1, 2019, required 
the public education department to promulgate rules and 
procedures to distribute funds through a competitive grant 
program, and revised the community school application 
requirements;.in the section heading, deleted "adminis- 
trative" and added "indirect"; in Subsection A, after "bear 
any", deleted "administrative" and added "indirect'; in 
Subsection B, after "public schools or a", added "single", af- 
ter "partnerships with", deleted "any lead agency and local, 
private and public agencies for the purpose of establish- 
ing, operating and sustaining" and added "the local com- 
munity to establish, operate and sustain the", and after 
the next occurrence of "community", deleted "schools" and 
added "school framework"; added new Subsection C and 
redesignated former Subsections C and D as Subsections 
D and E, respectively; in Subsection D, after "prescribed by 
the department", deleted "and shall include the following 


22-32-5. Definitions. 
As used in the Community Schdolé Act: 


information" and added "to support a continuum of com- 
munity school development", and deleted former Para- 
graphs (1) through (10); in Subsection E, after "schools or 
a", added "single", after "transform a", added "public", and 
after "school into", deleted "research and" and added "an", 
in Paragraph E(2), after "development", deleted "to staff"): 
in Subparagraph E(2)(a), after "aligns with the", added 
"community", in Paragraph E(8), added "community" 
preceding each occurrence of "school", and after "compre- 
hensive", deleted "strategy" and added "community schoo} 
framework"; and.added new Subsections F through J. 

The 2017 amendment, effective June 16, 2017, re- 
quired a school district, a group of public schools or a pub- 
lic schoo] that uses funds under the Community Schools 
Act to use an evidence-based evaluation system to assess 
the effectiveness of the implementation of the community 
schools initiative; and in Subsection D, Paragraph D(1), 
after ' ‘transparent’, deleted "and", and after “equitable”, 
added "and evidence-based", 


A. "community school" means a public school that partners with families and the community, 
including tribal partners, nonprofit community-based organizations and local businesses, to pro- 
vide well-rounded educational opportunities and supports for stadeat success through the imple- 


mentation of a community school framework; 


B. "community’school coordinator" means a full-time person employed by the lead partner 
agency who works within a community school as part of the site-based leadership team; 

C. “community school framework" means a set of strategies implemented ina community 
school that include culturally and linguistically responsive instruction, programs and services and 
restorative practices that focus on building and maintaining relationships; 

D. "community schools initiative" means the implementation of the community school frame- 
work to provide comprehensive or targeted support yore improvement activities pursuant to the 


federal Every Student Succeeds Act; 


E. "elementary school" may include early childhood services and dis atts itbectetos 

F. "lead partner agency" means the agency that employs the community school coordinator 
and works collaboratively with the community school coordinator, the school principal and the 
site-based leadership team to assess, plan and carry out the community school framework; 

G. "site-based leadership team" means an interdisciplinary, school-based leadership team that 
includes the school principal, the community school coordinator, teachers, other school employees, 
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families, community partners, tribal partners, nonprofit organizations, unions and neighboring 
community residents that guides collaborative planning, implementation and oversight; and 

H. "statewide coalition" means a group of community schools, members of their site-based 
leadership teams, foundations, businesses and other organizations, including unions, cultural and 
linguistic experts and tribal leaders, who have joined together to advocate for and support the 
development of community schools across New Mexico in alignment with an evidence-based. com- 
munity school framework. 


History: Laws 2019, ch. 198, § 2. Cross references. — For the federal Every Student 
Effective dates. — Laws 2019, ch. 198, § 8 made Laws Succeeds Act see P.L. No, 114-95. 
2019, ch. 198, § 2 effective July 1, 2019. 


22-32-6. Community school framework; community school coordinator. 


A, The community school framework shall ensure the use of research- and. evidence-based 
strategies and best practices that support students, families and communities in ensuring student 
success and shall include: 

(1) integrated student supports that address non-academic and out-of-school barriers to 
learning through partnerships with social and health service agencies and providers that may 
include school-based or school-linked health care, case management services and family stability 
supports coordinated by a community school coordinator and that are culturally and linguistically 
responsive to the needs of students and their families; 

(2) ‘expanded and enriched learning time and opportunities, including before-school, after- 
school, weekend, summer and year-round programs, that provide additional academic support, 
enrichment activities and other programs that may be offered in partnership with community- 
based organizations to enhance academic learning, social skills, emotional skills and life skills 
and are aligned with the school's curriculum; 

(3) active family and community engagement that: 

(a) values the experiences of people from diverse backgrounds as empowered part- 
ners in decision making and encourages partnerships with parents or caregivers to develop and 
promote a vision for student success; 

(b) offers courses, activities and services for parerits or caregivers and community 
members; and 

(c) creates structures and opportunities for shared leadership; and 

(4) collaborative leadership and practices that build a culture of professional learning, 
collective trust and shared responsibility using strategies that at a minimum include a site-based 
leadership team and a community school coordinator. | 

B. The community school framework may include; 

(1) broader use of public school facilities in which school buildings become ney for syst 
borhood events, activities, advocacy and civic life; 

(2) community-based curriculum in which the content of instruction is:centered on local 
knowledge, service learning and problem-solving around community issues; and 

(3) public pre-kindergarten and other state and federally funded early childhood services that: 

(a) support working families and help ensure that children come to kindergarten 
ready to learn; 

(b) provide students and working parents or caregivers with full-day and after-school 
child care; ; LPR 
(c) provide high-quality pre-kindergarten programs that are aligned to-early child- 
hood professional and curricular early learning standards; 

(d) . provide health, vision, dental and other supports and services to children before 
school age; and 

(e) include strong partnerships and alignment with early uistihe centers Shad child 
care providers that may include transportation or coordination to meet the brbader early child- 
hood community needs. 

C. The lead partner agency shall employ a community school coordinator to: 
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(1) implement the community school framework; 

(2) lead the needs and assets assessment; 

(3) facilitate communication between partners as a stakeholder- and community-driven 
approach to problem-solving; 

(4) guide data-informed continuous va thi 

(5)* manage data collection; and 

(6) align, leverage and coordinate resources for student and family success. 


History: Laws 2019, ch. 198, § 3. Effective dates. — Laws 2019, ch. 198, § 8 made Laws 
2019, ch. 198, § 3 effective July 1,.2019. 


22-32-7. Coalition for community schools. 


The department shall appoint’a "coalition for community schools" that is a statewide coalition 
of community school participants, which shall include local community school content experts, 
culturally responsive content experts and tribal leaders. The coalition shall provide advocacy, ca- 
pacity building and technical assistance to ensure equitable distribution of resources to all school 
districts in New Mexico. The coalition shall assist the department in reviewing applications for 
grants and making recommendations for awards. 


History: Laws 2019, ch. 198,86. © Effective dates. — Laws 2019, ch. 198, § 8 made Laws 
7 ’ 2019, ch. 198, § 6 effective July 1, 2019. 


22-32-8. Community schools fund; created; accountability. 


A. The "community schools fund" is created as a nonreverting fund in the state treasury. The 
fund consists of appropriations, gifts, grants and donations. The department shall administer the 
fund, and money in the fund is appropriated to the department to distribute grant awards to sup- 
port the development and implementation of community schools initiatives. 

B. The department shall ensure that the money expended from the community schools fund 
is used for the purposes stated in the Community Schools Act and shall not be used to correct for 
previous reductions in program services. 


History: Laws 2019, ch. 198, § 7. Effective dates. — Laws 2019, ch. 198, § 8 made Laws 
2019, ch. 198, § 7 effective July 1, 2019. 
Emergency Medication In Schools 
Sec. Sec. 
22-33-1. Short title. 22-33-4,. Local school board or governing body; emergency 
22-33-2, Definitions. . medication; protocols and policies; training. 
22-33-3. Emergency medication; albuterol; epinephrine; 22-33-5. Medical cannabis; possession; storage; adminis- 
stock supply; storage. tration; restriction; exemptions. 


22-33-1. Short title.. 


Sections 1 through 4 [22-33-1 through 22-33-4 NMSA 1978] of this act may be cited as the 
"Emergency Medication in Schools Act". 


History: Laws 2014, ch. 50, § 1. IV, § 23, was effective May 21, 2014, 90 days after the 
Effective dates. — Laws 2014, ch. 50 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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22-33-2. Definitions. 


As.used in the Emergency Medication in Schools Act: 

A. "albuterol" includes albuterol or another inhaled eerecn Terie as, recoramended by the 
department of health, for the treatment of respiratory distress; 

B. "albuterol aerosol canister" means a portable drug delivery epee nes coated with multiple 
premeasured doses of albuterol; 

C. "anaphylaxis" or "anaphylactic reaction" means a sudden, severe and potentially life- 
threatening whole-body allergic reaction; : ey 

D. "emergency medication" means albuterol or epinephrine; 

E. "epinephrine" includes epinephrine or another medication, as recommended by the depart- 
ment of health, used to treat anaphylaxis until the immediate arrival of emergency, medical system 
responders; 

F, "epinephrine auto-injector".means a portable, rignodable drug sphiy ery device that, canjains 
a premeasured single dose of epinephrine; _, frit ) 

G... "governing body" includes a governing body ofia private school; 

H. "health care practitioner" means a person aubhorizes by the state to presarine emeryeney, 
medication; 

I. "respiratory distress" includes impaired oearteiedife of the blood or impaired, searitlDe iene of 
the respiratory system; 

J. “school! means a public school, charter school or private school; 

K. "spacer" means a holding chamber that is used to optimize the delivery of albtterel va a 
person's lungs; 

L. "stock supply" means an appropriate quantity of emergency medication, as recommended by 
the department of health; and 

M. "trained personnel" means a school employee, agent or volunteer who has completed epi- 
nephrine administration training documented by the school nurse, school principal or school leader 
and approved by the department of health and who has been designated by the school principal or 
school leader to administer epinephrine on a voluntary basis outside of the S0bDe of emsployahens, 


ee tr 


History: Laws 2014, ch.:50, § 2. IV, § 23, was reffettive May-2 21, 2014, 90 days after the 
Effective dates. — Laws 2014, ch. 50 contained no ef- adjournment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. ' 


22-33-3. Emergency medication; albuterol; epinephrine; stock supply; | 
storage. 


A. Each local school board or governing body may obtain a standing order for and may pro- 
vide to schools within its jurisdiction a stock supply of albuterol aerosol canisters and spacers 
prescribed in the name of the school or school district by a health care practitioner employed or 
authorized by the department of health. Each school that receives a stock supply of albuterol 
aerosol canisters and spacers pursuant to this subsection shall store them: 

(1) in a secure location that is unlocked and readily agircesituir to a school nurse ‘'t6 admin- 
ister albuterol; , 

(2) pursuant to board of pharmacy regulations; and 

(3) within the manufacturer-recommended temperature range. 

B. Each local school board or governing body may obtain a standing order for and may provide 
to schools within its jurisdiction a stock supply of standard-dose and pediatric-dose epinephrine 
auto-injectors prescribed in the name of each school by a health care practitioner employed or 
authorized by the department of health. Each school that receives a stock supply of standard-dose 
and pediatric: -dose epinephrine auto-injectors pursuant to this subsection shall store them: 

(1) in a secure location that is unlocked and readily accessible to revaied personnel 
(2) pursuant to board of pharmacy regulations; and 
(3) within the manufacturer-recommended temperature range. 
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C. Each local school board or governing body shall dispose of expired emergency medication 
pursuant to board of pharmacy regulations or department of health rules. 

D. A local school board or governing body or a school within its jurisdiction may accept iia. 
grants, bequests and donations from any source to carry out the provisions of the Emergency 
Medication in Schools Act, including the acceptance of albuterol aerosol canisters and spacers and 
epinephrine auto-injectors from a manufacturer or wholesaler. 


History: Laws 2014, ch, 50,§ 8. IV,°§ 23, was effective May 21, 2014, 90 days after the ad- 
Effective dates. — Laws 2014, ch. 50 candBined. no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


22-33-4. Local sihiocl board or governing body; emergency ee ty pe 
protocols and policies; training. 


A. Each local, school board:or-governing body that bai Aes to eno within its jurisdiction a 
stock supply of albuterol aerosol canisters and spacers shall develop policies; based on department 
of health rules and: recommendations, for a school nurse to administer albuterol to a student who 
is perceived to be in respiratory distress, regardless of whether the student has been identified 
or documented as having asthma; has a prescription for albuterol or has supplied the school with 
albuterol. Such policies shall include procedures to: 

(1) recognize the symptoms of respiratory distress; 

(2).. administer albuterol using a spacer; 

(3) call 911 toinitiate an emergency medical ishinte 

(4) continue to monitor the student's condition and deliver any. additional treatment 
indicated until an emergency medical system responder arrives; 

(5). notify the parent, ‘aga or oie saan” i of the student having respiratory dis- 
tress; and 

(6) take any other: necessary actin based on training éompleted pursuant to the Emer- 
gency Medication in Schools Act. 

B. Each local:school board or governing body that provides to schools within its jurisdiction a 
stock supply of standard-dose and pediatric-dose epinephrine auto-injectors shall develop policies 
based on the protocols in this section and department of health rules and recommendations, pub- 
lish the policies on its web site ae receive documentation that trained personnel have received 
training to: 

(1) administer aut getting ie a Steident: witeh is reasonably believed to be having an ana- 
phylactic reaction, regardless of whether the student has:been identified or documented as having 
a severe allergy, has a prescription for epinephrine or has supplied the school with epinephrine 
auto-injectors; and 

(2) follow an anaphylaxis action protocol to: 

(a) recognize symptoms of anaphylaxis; 

(b) administer’an epinephrine auto-injector to a student reasonably believed to be 
having an anaphylactic reaction; 

(c) call 911 to initiate an emergency medical system; . 

(d) continue to monitor the student's condition and deliver any additional treatment 
indicated until an emergency medical system responder arrives; 

(e) notify the parent, guardian or legal custodian of the student having an anaphylac- 
tic reaction; and 

(f) take any other necessary actions based on training completed pursuant to the 
Emergency Medication in Schools Act. 

C. Each school that receives a stock supply of stAtidamtt dose and pediatric-dose epinephrine 
auto-injectors shall: 

(1) develop and seapstaieah a plan “i have one or more ia hae personnel on the school 
piers during operating hours; and ) 
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». (2) follow an anaphylactic reaction prevention protocol, as recommended by the depart- 
ment of health, to minimize an allergic student's exposure to food allergies. — 
History: Laws 2014, ch. 50, § 4. IV, § 23, was effective May 21, 2014, 90 ae after the ad- 


Effective dates. — Laws 2014, ch. 50 aed no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


22-33-5. Medical cannabis; possession; storage; administration; 
restriction; exemptions. 


A. Except as provided pursuant to Subsection C of this section, local school boards and the gov- ~ 
erning bodies of charter schools shall adopt policies and procedures to authorize the possession, 
storage and administration of medical cannabis by parents and legal guardians, or by designated 
school personnel, to qualified students for use in school settings; provided that: 

(1) astudent shall not possess, store or self-administer medical cannabis‘in a school setting; 

(2) aparent, legal guardian or designated school personnel shall not administer medical 
cannabis in a manner that creates disruption to the educational environment or causes other stu- 
dents to be exposed to medical cannabis; 

(3) a written treatment plan for the dabhitsindestiteta of the tedival sotnainit is agreed to 
and signed by the principal or the principal's designee of the qualified student's school and the 
qualified student's parent or legal guardian; and 

(4) before the first administration of medical deine in a school setting, the qualified 
student's parent or legal guardian completes and submits documentation as required by local 
school board or charter school rules that includes a: 

(a) copy of the qualified student's written vsengati enki for use of medical cannabis’ pur- 
suant to the Lynn and Erin Compassionate Use Act [26-2B-1 through 26-2B-7 NMSA 1978]; and 

(b) written statement from the qualified student's parent or legal guardian releasing 
the school and school personnel from liability, except in cases of willful or wanton misconduct or 
disregard of the qualified student's treatment plan. 

B: Aschool board or the governing body of a charter school may adopt policies that: 

(1) restrict the types of designated school personnel who may administer medical cannabis 
to qualified students; 

(2) establish reasonable parameters peseintaeas the administration and use of medical 
cannabis and the school settings in which administration and use are authorized; and 

(3) ban student possession, use, distribution, sale or being under the influence of a can- 
nabis product in‘a manner that is inconsistent with the provisions of this subsection. 

C. The provisions of Subsection’A of this section shall not apply to a charter school or school 
district if: 

(1) the charter school or school district reasonably determines that it would lose, or has 
lost, federal funding as a result of implementing the provisions of Subsection A of this section; and 

(2) the determination is appealable by any parent to the oe Coed based on rules estab- 
lished by the department. 

D. A public school, charter school or school district shall not: 

(1) discipline a student who is a qualified student on the basis that the student requires 
medical cannabis as a reasonable accommodation necessary for the student: to attend school; 

(2) deny eligibility to attend school to a qualified student on the basis that the qualified 
student requires medical cannabis as a reasonable et he necessary for the student to 
attend school or a school-sponsored activity; or 

(3) discipline a school employee who refuses to admibsistak medical cannabis. 

E. As used in this section: : 

(1) "certifying practitioner" means a health care practitioner who issues a banfcitibent certifi- 
cation toa qualified student; 

(2) "designated school personnel" means a school employee whom a achinem school, charter 
school or school district authorizes to possess, store and administer medical cannabis to a qualified 
student in accordance with the provisions of this section; 
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(3) "medical cannabis" means cannabis that is: 
(a) authorized for use by qualified patients in accordance with the provisions of the 
Lynn and Erin Compassionate Use Act; and 
(b) in a form that is not an aerosol and cannot be smoked or inhaled i in particulate 
form as a vapor or by burning; . 

(4). "qualified student" means a student who demonstrates evidence to the school district 
that the student is authorized as a qualified patient pursuant to the Lynn and Erin Compassion- 
ate Use Act to carry and use medical cannabis in accordance with the provisions of that act; 

(5) "school" means a public school or a charter school; 

(6) ‘school setting" means any of the following locations during a school day: 

(a) aschool building; 

(b) aschool bus.used within the state during, in transit to or in transit from a school- 
sponsored activity; 

(c) a public vehicle used within the state during, in transit to or in transit from a 
school-sponsored activity in the state; or 

(d) a public site in the state where a school-sponsored activity takes place; and 

(7) "written certification" means a statement in a qualified student's medical records or 
a statement signed by a qualified student's certifying practitioner that, in the certifying practi- 
tioner's professional opinion, the qualified student has a debilitating medical condition and the 
certifying practitioner believes that the potential health benefits of the medical use of cannabis 
would likely outweigh the health risks for the qualified student. A written certification is not valid 
for more than one year from the date of issuance." 


History: Laws 2019, ch. 247, § 1; 2019, ch. 261, § 1. (1) restrict the types of designated school person- 
Compiler's notes. — Laws 2019, ch. 247, § 1 and Laws nel who may administer medical cannabis to qualified 
2019, ch. 261, § 1, enacted almost identical new sections, students; 
both effective June 14, 2019. Pursuant to 12-1-8 NMSA (2) establish = aase parameters regarding 
1978, Laws 2019, ch. 261, § 1, as the last act signed by the the administration and use of. medical cannabis. and the 
governor, was compiled as 22-33-5 NMSA 1978, and is set school settings in which administration and use are au- 
out above, and Laws Laws 2019, ch. 247, § 1, while not thorized; and 
compiled pursuant to 12-1-8 NMSA 1978, is set out below. (8) ban student possession, use, distribution, sale 
"Medical cannabis; possession; storage; administration; or being under the influence of a cannabis, product in\a 
restriction; exemptions. manner. that is inconsistent with the provisions, of this 
A, Except as provided pursuant to Subsection C of subsection, 
this section, local school boards and the governing bodies C. The provisions of Subsection A of this section shall 
of charter schools shall authorize by rule the possession, not apply to a charter school or school district if: 
storage and administration of medical cannabis by parents (1) the charter school or school district reasonably , 
and legal guardians, or by designated school personnel, to determines that it would lose, or has lost, federal funding 
qualified students for use in school settings; provided that: as a result of implementing the provisions of Subsection A 

(1) a student shall not possess, store or self- of this section; and 
administer medical cannabis in a school setting; (2) .the determination is,,appealable by any par- 

(2) a parent, legal guardian or designated school per- ent to the secretary, based on rules established by. the 
sonnel shall not administer medical cannabis in a manner department. 
that creates disruption to the educational environment or D: A public school, charter school or school district 
causes other students to be exposed to medical cannabis; shall not; 

(3) a written treatment plan for the administration (1) discipline a student who is a qualified student 
of the medical cannabis is agreed to and signed by the on the basis that the student requires medical cannabis 
principal or the principal's designee of the qualified stu- as a reasonable accommodation necessary for the student 
dent's school and the: qualified student's parent or legal to attend school; 
guardian; and (2) deny eligibility to attend school to a qualified 

(4) before the first administration of medical canna- student on the basis that the qualified student requires 
bis in a school setting, the qualified student's parent or medical cannabis as a reasonable accommodation neces- 
legal guardian completes and submits documentation as sary for the student to attend school or a school-sponsored 
required by local school board or charter school rules that activity; or 
includes a: (3) discipline a school employee who refuses to ad- 

(a) copy of the qualified student's written certifi- minister medical cannabis. 
cation for use of medical cannabis pursuant to the Lynn EK. As used in this section; 
and Erin Compassionate Use Act; and (1) "certifying practitioner" means a health care 

‘(b) written statement from the qualified student's practitioner who issues a written certification to a quali- 
parent or legal guardian releasing the school and school fied student; 
personnel from liability, except in cases of-willful or wan- (2), "designated school personnel" means a school 
ton misconduct or disregard of the qualified student's employee whom a public school, charter school or school 
treatment plan. , district authorizes to possess, store and administer medi- 

B. A local school board or the governing body of a char- cal cannabis to a qualified student in accordance with the 
ter school may adopt policies that: provisions of this section; 
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(83) "medical cannabis" means cannabis that is: 

(a) authorized for use by qualified patients in ac- 
cordance with the provisions of the Lynn and Erin Com- 
passionate Use Act; and 

(b) is in a form that is not an aerosol and cannot 
be smoked or inhaled in particulate form as a vapor or by 
burning; 

(4) "qualified student" means a student who dem- 
onstrates evidence to the school district that the student 
is authorized as a qualified patient pursuant to the Lynn 
and Erin Compassionate Use Act to carry and use medi- 
cal cannabis in accordance with the provisions of that act; 

(5) "school" means a public school ora charter school; 

(6) "school setting" means any of the following loca- 
tions during a school day: 

(a) aschool building; 


PUBLIC SCHOOLS 


22-34-2 


(b) a school bus used. within the state during, in 
transit to or in transit from a school-sponsored activity; 
~ (ce) a public vehicle used within the state during, 
in transit to or in transit from a school-sponsored activity 
in the state; or- 
(d) a public site in the state where a school- 
sponsored activity takes place; and 
(7) "written certification" means a statement in a 
qualified student's medical records or a statement signed. 
by a qualified student's certifying practitioner that, in the 
certifying practitioner's professional opinion, the quali- 
fied student has a debilitating medical condition and the 
certifying practitioner believes that the potential health 
benefits of the medical use of cannabis would likely out-, 
weigh the health risks for the qualified student. A written 
certification is not valid for more than one year from the 
date of issuance." 


ARTICLE 34 


Student Diabetes Management 


Sec. 

22-34-1. Short title. 

22-34-2, Definitions. 

22-34-3, Diabetes care; diabetes care personnel; training; 
immunity. 

22-34-4. Diabetes medical management plan. 


22-34-1. Short title. 


4-5. School diabetes care. 

4-6. Application of other laws. 

22-34-7. School assignment; diabetes care provision. 
4-8. Diabetes self-management. 

4-9. Knforcement. 


This act [22-34-1 through 22-34-9 NMSA 1978] may be cited as the "Student Diabetes Manage- 


ment Act". 


History: Laws 2019, ch. 22, § 1. 
Effective dates, — Laws 2019, ch. 22 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


22-34-2. Definitions. 


IV, § 28, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


As used in the Student Diabetes Management Act: 
A. "diabetes" means type one or type two diabetes mellitus; complications related to diabetes 


mellitus; or prediabetes; 


B.. "diabetes care personnel" means a school employee who volunteers to be trained and is 
trained in accordance with Section 3 [22-34-83 NMSA 1978] of the Student Diabetes Manage- 


ment Act; 


C.. "diabetes medical management plan" means a document that a student's personal health 
care practitioner and parent or guardian develops that sets out the health services that the stu- 
dent needs at school and that is signed by the student's health care practitioner and parent or 


guardian; 
D. "governing body" means: 


(1) the school board of a school district; 


(2) the entity that governs a state-chartered or locally chartered charter school; or 


(3) the entity that governs a private school; 


K. "health care practitioner" means a person licensed to provide health care in the SAY 


course of business; 


F. "school" means an elementary, secondary, middle, junior high or high school or any combi- 
nation of those, including a public school, state-chartered or locally chartered charter school or 


private school that students attend in person; 
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G. "school employee" means a person employed by a school, a person employed by the depart- 
ment of health or a local health department or by the public education department who is assigned 
to a school or a contractor designated to provide diabetes management services at a school pursu- 
ant to the Student Diabetes Management Act; and 

H. "school nurse" means a person who: 

(1) is anurse who is authorized pursuant to the Nursing Practice Act to practice as a pro- 
fessional registered nurse; 

(2) is licensed by the public education department and the board of nursing as a school 
nurse; and 

(3) provides services as a school nurse at a school. 


History: Laws 2019, ch. 22, § 2, IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 22 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


22-34-3. Diabetes care; diabetes care personnel]; training; immunity. 


A. By December 31, 2019 and in consultation with the American diabetes association, the de- 
partment of health, the New Mexico school nurse's association and the juvenile diabetes research 
foundation, the. secretary of public education shall adopt and promulgate rules for the training 
of school employees for the care of students with diabetes. These rules shall require each govern- 
ing body to ensure that annual diabetes training programs are provided for all school nurses and 
diabetes care personnel. At a minimum, the training guidelines shall address: 

(1) recognition and treatment of hypoglycemia and hyperglycemia; 

(2) understanding the appropriate actions to take when blood glucose levels are outside of 
the target ranges indicated by a student's diabetes medical management plan; 

(3) understanding health care practitioner instructions regarding diabetes medication 
drug dosage, frequency and manner of administration; 

(4) performance of finger stick blood glucose testing and ketone testing and recording of 
results; 

(5) the administration of glucagon and insulin and the recording of results; 

(6) understanding how to administer glucagon and insulin through the insulin delivery 
system; 

(7) recognizing diabetes-related complications that require emergency assistance; and 

(8) as relates to students with diabetes, understanding recommended schedules and food 
intake for meals and snacks, the effect of physical activity upon blood glucose levels and actions to 
be implemented in the case of schedule disruption. 

B. A governing body shall not require that diabetes care personnel be health care practitioners. 

C. Each governing body shall ensure that the training established pursuant to Subsection A 
of this section is provided to a minimum of two ‘school employees at each school attended by a 
student with diabetes. If at any time fewer than two school employees are available to be trained 
at a school, the principal or other school administrator shall distribute to all staff a written notice 
stating that the school is seeking volunteers to serve as diabetes care personnel. The notice shall 
inform staff of the following: 

(1) the school is required to provide diabetes care to one or more students with diabetes 
and is seeking personnel willing to be trained to provide that care; 

(2) the tasks to be performed by diabetes care personnel; 

(3) that participation is voluntary and no school, school district or governing body will 
take action against any staff member who does not volunteer to be designated; 

(4) that training will be provided to employees who volunteer to provide care; and 

_(5) the identity of the person whom staff should contact in order to volunteer to be diabe- 

tes care personnel. 

D. The training required pursuant to Subsection A of this section shall be provided by: 

(1) aschool nurse if the school has a school nurse; or 
(2) a health care practitioner with expertise in diabetes. 
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-E. Each governing body shall ensure that the following training is provided on an annual basis 
to all school personnel who have primary responsibility for supervising ‘a student with diabetes 
during some portion of the school day and to baks drivers responsible for the sanicee spr a a 
student with diabetes: (99 trehi 

(1) recognition of hypoglycemia; rf yavired ft 
(2) recognition of hyperglycemia; and . : 
(8) actions to take in response to diabetes related pe ch ap situations. 


History: Laws 2019, ch. 22, s 8. IV, § 23, was effective June rs 2019, 90 uph after the 
Effective dates. — Laws 2019, ch. 22 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


22-34-4, Diabetes medical management plan. 


A. The parent or guardian of each student with diabetes who seeks diabetes care while at 
school shall submit to the school a;diabetes medical management plan, 

B. Each school that receives a diabetes medical management pian shall review ar implement 
the diabetes medical aac a . 


History: Laws 2019, ch. 22, we IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch, 22 contained no ef- adjournment of the legislature. ' 
fective date provision, but, pursuant to N.M. Const., art. 


22-34-5. School diabetes care. 


A. A governing body shall ensure that all students with diabetes receive appropriate and 
needed diabetes care as specified in students' diabetes medical management plans. In accordance 
with the request of a parent or guardian of a student with diabetes and the student's diabetes 
medical management plan, a school nurse or, in the absence of a school nurse, diabetes care per- 
sonnel shall perform diabetes care functions that shall include, at a minimum: : 

(1) checking and recording the student's blood glucose levels and ketone levels or assisting 
the student with checking and recording these levels; 

(2) responding to blood glucose levels that are outside of the student's target range; 

(3) . administering glucagon and other emergency, treatments as prescribed; 

(4) administering insulin or assisting a student in administering insulin through the insu- 
lin delivery system that the student uses; 

(5) providing oral diabetes medications; and 

(6) following instructions regarding meals, snacks sie physical activity. 

B. A.school nurse or at least one diabetes care personnel shall be at. each school where a stu- 
dent with diabetes is attending and shall be available to provide care to each student with diabe- 
tes as provided pursuant to Subsection A of this section during regular school hours.and during 
all school-sponsored activities, trips, extended offsite excursions and extracurricular activities in 
which a student with diabetes is.a participant. and on buses where the bus driver has not been 
trained in diabetes care and a student with diabetes is a passenger. 


History: Laws 2019, ch, 22, § 5. . IV, § 23, was effective June 14, 2019, 90 days “after the 
Effective dates. — Laws 2019, ch. 22 contained noef- © adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


22-34-6. Application of other laws. ,.. 


A. The provisions of Subsection A of Section 5 [22-34-5 NMSA 1978] of the Student Diabetes 
Management Act shall not constitute the practice of nursing and shall be exempted from.all ap- 
plicable statutory or regulatory provisions that restrict what activities can be delegated to or 
performed by a person who is not a health care practitioner. 
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B. Nothing in the Student Diabetes Management Act shall diminish the rights of eligible 
students or the obligations of school districts under the federal Individuals with Disabilities 
Education Act, Section 504 of the fédettal Rehabilitation Act or the federal Americans with Dis- 
abilities Act of 1990. 


History: Laws 2019, ch. 22, § 6. Effective dates. — Laws 2019, ch. 22 contained no ef- 


Cross references. — For the federal Americans with fective date provision, but, pursuant,to N.M. Const., art. 
Disabilities Act of 1990, see titles 29, 42 and 47 of the US. IV, § 23, was effective June 14, 2019, 90 days after the 
Code. ) adjournment of the legislature. ' 


. 22-34-7. School assignment; diabetes care provision. 


A. Students with diabetes shall attend the school they would otherwise attend if they did not 
have diabetes, and the diabetes care specified in Subsection A’of Section 5 [22-34-5 NMSA 1978] 
of the Student Diabetes Management Act shall be provided at the student's school. A governing 
body shall not restrict a student who has diabetes from attending any school on the basis that the 
student has diabetes, that the school does not have a full-time school nurse or that the school does 
not have trained diabetes care personnel. 

B. A school shall not require or pressure parents or guardians to provide diabetes care for a 
student with diabetes at school or school-related activities. 


History: Laws 2019, ch. 22, § 7. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 22 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


22-34-8. Diabetes self-management. 


Upon the written request of a parent or guardian of a student with diabetes and authorization 
by the student's diabetes medical management plan, a student with diabetes shall be permitted to 
perform blood glucose checks, administer insulin through the insulin delivery system that the stu- 
dent uses, treat hypoglycemia and hyperglycemia and otherwise attend to the care and manage- 
ment of the student's diabetes in the classroom, in any area of the school or school grounds and at 
any school-related activity. A student with diabetes shall be permitted to possess on the student's 
person at all times all necessary supplies and equipment to perform these monitoring and treat- 
ment functions. If the student's parent or guardian or the student requests, the student shall have 
access to a private area for performing diabetes care tasks. 


History: Laws 2019, ch. 22, § 8. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 22 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


22-34-9. Enforcement. 


A. Governing bodies shall provide a report to the plibic education CopentReeat by October 15, 
2020 and by each October 15 thereafter. The report shall: 

(1) state how many students with diabetes are attending schools in each'school district; and 
(2) provide documentation regarding the compliance of the school district with the provi- 
sions of the Student Diabetes Management Act. 

B. By December 31, 2019, the secretary of public education shall syemitias by sig the format 
of the report required pursuant to Subsection A of this section and the criteria for documentation. 

C. The public education department shall publish each report required pursuant to Subsection 
A of this section on its website by November 15, 2020 and by each November 15 thereafter. 

D. Students with diabetes and their parents or guardians may bring an administrative com- 
plaint with the public education department against any school or governing body that fails to 
meet its obligations to train school personnel to provide diabetes care as provided in Section 3 [22- 
34-3 NMSA 1978] of the Student Diabetes Management Act, to provide the diabetes care described 
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in Section 5 [22-34-5 NMSA 1978] of the Student Diabetes Management Act or to permit self- 
management of diabetes as outlined in Section 8 [22-34-8 NMSA 1978] of the Student Diabetes 
Management Act. This right of action shall not alter or limit the remedies available under any 
other state or federal law, including Section 504 of the federal Rehabilitation Act, the federal Ameri- 
cans with Disabilities Act of 1990 and the federal Individuals with Disabilities Education Act. 


History: Laws 52019, ch, 22, § 9. Effective dates. — Laws 2019, ch. 22 contained no ef- 

Cross references, — For the federal UrriBvicedits with fective date provision, but, pursuant to N.M. Const., art. 
Disabilities Act of 1990, see titles 29, 42 and 47 of the U.S. IV, § 23, was effective June 14, 2019, 90 days after the 
Code. adjournment of the legislature. 

ARTICLE 35 
: Safe Schools for All Students 
Sec. Sec. 
22-35-1. Short title. 22-35-4. Bullying prevention programs establishment. 
22-35-2. Definitions. 22-35-5. Department duties; school district and charter 
22-35-83. Bullying prevention policies; adoption and en- school report cards. 
forcement. 


22-35-1. Short title. 


This act [22-35-1 through 22-35-5 NMSA 1978] may be cited as the "Safe Schools for All 
Students Act". 


History: Laws 2019, ch, 181, § 1. Effective dates. — Laws 2019, ch. 181, § 7 made Laws 
2019, ch. 181, § 1 effective July 1, 2019. 


22-35-2. Datinittann. 


As used in the Safe Schools for All Students Act: 

A.. "bullying" means any severe, pervasive or persistent act or conduct that targets a student, 
whether physically, electronically or verbally, and that: 

(1) may be based on a student's actual or perceived race, religion, color, national origin, an- 
cestry, sex, sexual orientation, gender identity, spousal affiliation, physical or cognitive disability 
or any other distinguishing characteristic; or on an association with a person, or group with any 
person, with one or more of the actual or perceived distinguishing characteristics; and 

(2) can be reasonably predicted to: 

(a) place a student in reasonable fear af physical harm to the student's person or 
property; 

(b) cause a substantial detrimental effect on a student's physical or mental health; 

(c) substantially interfere with a student's academic performance or attendance; or 

(d) substantially interfere with a student's ability to participate in or benefit from the 
services, activities or privileges provided by an agency, educational institution or grantee; 

B. "cyberbullying" means any bullying that takes place through electronic communication; 

C. "electronic communication" means a communication transmitted by means of an electronic 
device, including a telephone, cellular phone, computer, electronic tablet, pager or video or audio 
recording; 

D. "gender identity" means a student's self-perception, or perception of that student by an- 
other, of the student's identity as a male or female based upon the student's appearance, behavior 
or physical characteristics that are in accord with or opposed to the student's physical anatomy, 
chromosomal sex or sex at birth; 

E. ."local school. board" includes the governing yh of a charter school; 

F. "physical or cognitive disability" means a physical or cognitive impairment that substan- 
tially limits one or more of a student's major life activities; 
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G. "progressive discipline" means disciplinary action other than suspension or expulsion 
from school that is designed to correct and address the basic causes of a student's specific 
misbehavior while retaining the student in class or in school, or restorative school practices to 
repair the harm done'to apa and other students from the student's misbehavior, and 
may include:: ) 

(1) meeting with the rey ie and the student's snail: ) 

(2) reflective activities, such : as requiring the student to write an essay about the student's 
misbehavior; 

(3) Seremetivias 

(4) anger management; * 

(5) health counseling or intervention; 

(6) mental health counseling; 

(7) participation in skill-building and resolution activities, such as ee emotional cogni- 
tive skills building, resolution circles and restorative conferencing; 

(8) community service; and 

(9) in-school detention or suspension, which may take place during lunchtime, after satepatl 
or during weekends; and 

H. "sexual orientation" means 1s heterosexuality, - aco eb or a whether actual or 
perceived. i 


History: Laws 2019, ch. 181, § 2. ; Effective dates. — Laws 2019, ch. 181,87 made Laws 
2019, ch. 181, § 2 effective July 1, 2019. 


22-35-3. Bullying prevention policies; adoption and enforcement. 


A. By January 1, 2020, each local school board shall adopt and enforce policies to: 
(1) prevent bullying: 

(a) on its property, including electronic communication on or with ee use of its 

property; 
(b) at sponsored functions; and 
(ec) on its to-and-from-school wsfikipdaieitinns or any school-sponsored transportation; 
and 

(2) prohibit electronic communication directed at a student, that is published with the 
intent that it be seen by or disclosed to that student and that substantially interferes with the 
student's ability to participate in or benefit from the services, activities or privileges provided by 
the public school. 

B. Each local school board: shall control the content of its policy; provided that the. policy 

includes: 

(1) the definitions as set forth in the Safe'Schools for All Students Act; 

(2) astatement prohibiting bullying; 

(3) a phateninentt prohnincrey retaliation against persons who report or witness incidents of 
bullying; ? 

(4) a list of consequences, including progressive discipline approaches that can result from 
an identified incident of bullying that are designed to: 

(a) appropriately correct the bullying behavior; 

(b) prevent another occurrence of bullying or retaliation; 

(c) protect the target of the bullying; ’ 

(d) be flexible so that, in application, the consequences can be unique to the indi- 
vidual incident and varied in method and severity based on: 1) the nature of the incident; 2) the 
developmental age of the student who is bullying; and 3) any history of problemi behavior from the 
student who is bullying; and 

(e) for cyberbullying incidents, use the least restrictive means necessary to address 
the interference with the student's ability to participate in or benefit from the services, activities 
or privileges provided by the school; 

(5) aprocedure for reporting bullying or retaliation for reporting an act of bullying, including: 
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(a) a flexible reporting system that allows for reporting nighx and in the student's 
preferred language; 

(b) a method for reporting ailisiiter ensbRigarlinidion oraiéded eit no formal aiseipin 
ary measures shall be taken solely on the basis of an anonymous report; and 

(c) a method for parents to file written reports of suspected bullying; and 

(6) a procedure for prompt investigation of reports af violations of the policy and of com- 
plaints of bullying or retaliation, including: 

(a) designation of a school administrator £6 iiveatiBate ol or supervise the investigation 
of all reports of bullying and to ensure that such investigation is completed promptly after the 
receipt of any report made under the Safe Schools for All Students Act; 

(b) a procedure for notification of the parents of the student alleged to have commit-- 
ted an act of bullying and the parents of the students targeted by the alleged act; provided that if 
the administrator believes, in the administrator's professional capacity, that notifying the parents 
would endanger the health or well-being of a student, the administrator may delay such notifica- 
tion as appropriate; 

(c) abenchmark that school employees who witness acts of bullying or receive reports 
of bullying notify the designated administrator not later than two days after the school employee 
witnesses or receives a report of bullying; 

(d) an appeal process for a student accused of bullying or a student who is the target 
of bullying who is not satisfied with the outcome of the initial investigation; and 

(e) development of a student safety support plan for students who are targets of bul- 
lying that addresses safety measures the school will take to protect targeted students against 
further acts of bullying. 

C. Each local school board shall include bullying prevention policies and procedures for report- 
ing bullying in student handbooks using developmentally and culturally appropriate language. Pol- 
icies shall be produced and disseminated in appropriate languages for any school district in which a 
substantial portion of the student population speaks a language other than English at home. 

D. Each public school shall document reports and investigations of bullying and shall maintain 
those records for no less than four years. 

E. Each local school board shall establish procedures for public schools to report SErroeere 
incidents of bullying and incidents of harassment under any applicable federal or state law, along 
with responses to these incidents, and report this information annually to the department. 


History: Laws 2019, ch. 181,.§ 3. . Effective dates. — Laws 2019, ch. 181, § 7 made Laws 
2019, ch. 181, § 3 effective July 1, 2019. 


22-35-4. Bullying prevention programs establishment. 


A. Following adoption of a bullying prevention policy, each public school shall: 
(1) establish an annual bullying prevention program for students included in New Mexico's 
health education content standards with benchmarks and performance standards; 
(2) provide annual training on bullying prevention to all employees and volunteers who 
have significant contact with students; and 
(3) incorporate information on the bullying prevention policy into new employee training. 
B. Each school district and public school shall develop a plan for the way in which the policy is 
to be publicized, including: 
(1) making each school district's anti- -bullying policy, and ceorinnenmaalis culturally and 
linguistically appropriate variants of the policy, available on public websites; 
(2) identifying a point of contact for bullying-related concerns; and ) 
(3) informing parents and students about the policy at least annually through student 
handbooks and other resources. 


History: Laws 2019, ch. 181, § 4. Effective dates. — Laws 2019, ch, 181, § 7 made Laws 
2019, ch. 181, § 4 effective July 1, 2019. 
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22-35-5. Department duties; school district and charter school report 
cards. 


A. The department shall: 

(1) issue guidance for bullying prevention programs and policies in accordance with the 
Safe Schools for All Students Act; and 

(2) within one hundred twenty days of the effective date of the Safe Schools for All 
Students Act: 

(a) promulgate rules for a model policy for local school boards on bullying prevention 
in accordance with that act, as well as any developmentally, culturally or linguistically appropri- 
ate variants of the policy; 

(b) provide guidance to local school boards relating to effective forms of progressive 
discipline to reduce bullying and school violence; and 

(c) provide guidance to local school boards on effective bullying prevention programs 
to reduce bullying and school violence. 

B. At the same time as or as part of the annual accountability report, each school district 
and charter school shall report on the status of its implementation of the provisions of the Safe 
Schools for All Students Act, including the aggregate number of incidents of bullying in the state, 
the aggregate number of incidents of harassment under any applicable federal or state laws, the 
aggregate number of responsive actions taken by public schools by type of action, a tabulation of 
the number of incidents associated with each distinguishing characteristic defined in the Safe 
Schools for All Students Act, the department's evaluation of the sufficiency of funding for bullying | 
prevention programs and any recommendations for policy or programmatic change to improve the 
addressing of bullying issues in the state. 


History: Laws 2019, ch. 181, § 5. Effective dates. — Laws 2019, ch. 181, § 7 made Laws 
2019, ch. 181, § 5 effective July 1, 2019. 
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CHAPTER 22A 
Other Public School Laws 


Art. 


1. Literacy for Children at Risk, Recompiled 


ARTICLE 1 
Literacy for Children at Risk 


Sec. 

22A-1-1. Recompiled. 
22A-1-2. Recompiled. 
22A-1-3. Recompiled. 


22A-1-1. Recompiled. 


Recompilations, — Laws 2003, ch. 153, § 72 recom- 
piled 22A-1-1 NMSA 1978 as 22-13-3.3 NMSA 1978, 


22A-1-2. Recompiled. 


Recompilations, — Laws 2003, ch. 153, § 72 recom- 
piled 22A-1-2 NMSA 1978 as 22-13-3.4 NMSA 1978, effec- 
tive April 4, 1978. 


22A-1-3. Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 72 recom- 
piled 22A-1-3 NMSA 1978 as 22-13-3.5 NMSA 1978, effec- 
tive April 4, 1978. 


22A-1-4. Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 72 recom- 
piled 22A-1-4 NMSA 1978 as 22-13-3.6 NMSA 1978, effec- 
tive April 4, 2003. 


'22A-1-5. Recompiled. 


Recompilations. — Laws 2003, ch. 153, § 72 recom- 
piled 22A-1-5 NMSA 1978 as 22-13-3.7 NMSA 1978, effec- 
tive April 4, 2003. 
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